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RETIREMENT OF SIR HORACE OWEN COMPTON 
BEASLEY, Kt., Chief Justice. 


The Chief Justice, Sir Owen Beasley, has retired. Our 
good wishes go with him in his retirement. Unlike his 
predecessor he was not a brilliant lawyer or distinguished 
student. His administration aimed at introducing system and 
regularity in the working of the High Court. Sudden 
changes, breakdown of lists, and the calling in of lawyers to 
argue unexpected cases low down in the list did not happen in 
his regime. Same Benches were allowed to continue for a 
whole session. y 

When he sat on the Original Side in the beginning of his 
career and even for some time after he became the Chief 
Justice, he was remarkable for the patience he showed: in the 
hearing of cases. Soon the administrative work of the Chief 
Justice told on him. The obsession of arrears which over- 
took, more or less, every Chief Justice in recent years made 
him impatient of long argument. That he intended to be both 
kind and friendly to the Bar, as far as he knew how, is shown 
by the very spacious accommodation he gave to the Advocates’ 
Association and readily lent-ear to representations that: more 
space was required. His manner in Court was widely felt to 
be curt and rough even when he intended to be not unkindly 
so much so that even the senior practitioners did not go into 
his Court with a sense of ease and freedom. It often led him: 
into misunderstanding which a little tact and suavity might 
have easily avoided. The Bar, more than ordinarily sensitive, 
made little allowance for one who did not always correctly 
understand them or, as he himself put it, half in a spirit of 
confession, for one who had to work in an unfavourable and- 
trying climate. 

He refused to pass over cases except very occasionally 
partly in the belief that he was thereby helping the junior: 
practitioners. and partly with the idea that he was thereby 
approximating the practice of the Court to that of the Highest 
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English Courts. Sometimes, cases were dismissed and refused 
to be restored, even when there were justifying circumstances. 
All this was in disregard of the local conditions to which the 
English practice should not have been applied with undis- 
criminating rigour. This did not make for popularity, but 
only added to the dissatisfaction and irritation of the Bar. 
In the last few months he tried to retrieve it, but it was too 
late to placate the Bar which, in this generation, neither 
believes in, nor cultivates, the art of forgetting, and will not 
relax even in the case of a retiring Judge who leaves for good. 
After all is said and done, he was essentially a Judge anxious 
‘to do justice. He was not gifted with those arts by which a 
less just and kindly Judge covered things up by his external 
manner. l 

One of his strongest claims to our grateful recognition is 
his freedom from all communal prejudices. When he found 
himself confronted by obstructive communalism in the dis-. 
charge of his duty, he did not hesitate to act strongly. He 
resigned his place on the Law College Council when he found 
that the Council’s advice was not accepted by the Government, 
and in all his recommendations, he showed this freedom from 
narrow prejudices. He maintained a high standard of in- 
dependence and had the feeling that he did not get due appre- 
ciation at the hands of the Bar. l 

He was genial in private conversation. If he had the art 
of carrying genial considerateness into the Bench, he could 
have captured and retained the affections of the Bar. Closer 
contact between the Bench and the Bar might have helped to 
remove the causes of misunderstanding. The need for this 
closer contact was never so obvious as during the time of the 
Chief Justice now retired. The leaders of the Profession will 
surely realise the need and take steps to repair what has never 
been the strong point of Madras. There is another institu- 
tion in the west that at one social meeting in the year at which 
members of the Bar speak out their minds about the Judges. 
It is much to be wished that the members of the Bar were 
educated to discharge their minds in that way once a year for 
the obvious advantage of relaxation by discharge, for the 
enlightenment of the Judges and for the removal of that sense 
of inferiority and the consequent accumulation of grievances 
that has such a disastrous effect on the general efficiency of the- 
Bar, 
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English Courts. Sometimes, cases were dismissed and refused 
to be restored, even when there were justifying circumstances. 
All this was in disregard of the local conditions to which the 
English practice should not have been applied with undis- 
criminating rigour. This did not make for popularity, but 
only added to the dissatisfaction and irritation of the Bar. 
In the last few months he tried to retrieve it, but it was too 
late to placate the Bar which, in this generation, neither 
believes in, nor cultivates, the art of forgetting, and will not 
relax even in the case of a retiring Judge who leaves for good. 
After all is said and done, he was essentially a Judge anxious 
to do justice. He was not gifted with those arts by which a 
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himself confronted by obstructive communalism in the dis- 
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resigned his place on the Law College Council when he found 
that the Council’s advice was not accepted by the Government, 
and in all his recommendations, he showed this freedom from 
narrow prejudices. He maintained a-high standard of in- 
dependence and had the feeling that he did not get due appre- 
ciation at the hands of the Bar. 
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have captured and retained the affections of the Bar. Closer 
contact between the Bench and the Bar might have helped to 
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-been the strong point of Madras. There is another institu- 
tion in the west that there should be one social meeting of 
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-and for the removal of: that sense of inferiority and the 
consequent accumulation of grievances that have such a 
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INDIAN FEDERATION. 


Law was the possession of clerics in both East and West 
and has affinities with scholasticism in the west and its equivalent 
the mimamsa, in the east. Law and scholasticism are alike in 
the native temper of the average Indian intellectual. Politics 
has, for some time, been, and at the moment is, our major pre- 
occupation. The Government of India Act and all the legal and 
quasi-legal and political questions arising from it engage much 
of our attention. That part of the Act that relates to the 
Federation of the States and Provinces has a peculiar fascina- 
tion for the lawyers. It has a juristic interest for them. Their 
` mimamsa has full scope for exercise. Constitutional law and 
the dubious territory that lies between it and international law 
justly claim both their interest and attention. One of the 
vigorous and thoughtful contributions to the elucidation of 
this topic of Federation is now before us. The author, Mr. 
N. D. Varadachariar, one of our young intellectuals, delivered 
three lectures on the topic under the auspices of the Madras 
University in March, 1936. They have since been made 
available to the public in the form of a book of over one 
hundred and fifty pages published by the Oxford University 
Press under the title, “ The Indian States in the Federation ”. 
Though we may not agree with all the viewpoints of the 
author, his book must be recognised as an able contribution to 
the study of a knotty subject. The author wields an attractive 
and persuasive style. His book deserves the attentive study of 
all who are interested in politico-legal thought and furnishes a 
good ‘introduction to the study of the Indian Federation. 


No one is likely to enthuse over the Indian Federation in 
the Act. Its weak points are well brought out in the books 
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Few will disagree with the author’s estimate of its character. 
In one passage he had almost pronounced it to be no real 
Federation at all, That it is unlike any Federation hitherto 
known cannot be gainsaid. It lacks symmetry. The relation 
between the Federation and its component units is unequal. 
The States do not occupy, in relation to the Federation, the 
same position as the Provinces. Even the States need not all 
bear the same relation to the Federation. Their instruments 
of accession may vary in terms. These instruments do not 
stop with their primary function of bringing the States into 
the Federation. They remain to regulate and control the 
further development of the Federation. While the Imperial 
Parliament can amend the Act as to the Provinces in any 
manner they like, they cannot amend it in regard to the States 
except within the limits authorised by the instruments of 
accession. While the States that enter the Federation have no 
right to secede from it at any time at their option, it is possible 
that, in conceivable circumstances, they may be thrown out of 
the Federation. The people of the States are nowhere in the 
picture and had no say in the matter. They are within the 
Federation, but are, in every respect, represented by the 
Princes. They have no direct relation with the Federation. 
These and other peculiar features to which the author refers 
in detail amply justify his criticism. The peculiar character of 
the Federation is, without doubt, due to the fact that the Indian 


- Princes, the Imperial Parliament and the British Indian 


Peoples had different aims and ambitions and purposes to 
serve and pulled different ways. The Indian nation that the 
author refers to in some passages does not yet exist even in 
embryo. The ultimate unification of India and establishment 
of Indian freedom figured in the talks as the goal, but had 
very little influence in the shaping of the actual conduct of 
the parties concerned. This Federation will probably remain 
for ever unique and in a category all by itself. 

In the exposition of the unique character of the Federa- 
tion and of the contending forces that gave it that character, 
the author has left nothing unsaid; but in the course of the 
disquisition he makes some points of a very controversial 
character. .These points revolve round the three words 
« Sovereignty,” “ Treaty,” and “ Federation.” Before I advert 
to these points, I wish to make some general observations 
calculated to indicate the nature of my criticism. 
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I think it is Mr. H. G. Wells that says somewhere that 
lawyers are more concerned with words than with things or 
facts. The first reaction to the criticism is naturally angry 
repudiation -in the minds of lawyers. It does seem at-first- 
sight strange. and inexplicable how that impression arose in 
relation to a profession which is concerned with the most real 
thing as the world understands it. Not having the passage at 
this moment, I cannot say what the provocation was for that 
comment. Occasionally however when we come to consider 
some basic or fundamental conceptions, discussion may, and 
often does, take a- form which, if it does not justify the 
sweeping criticism, at any rate, explains how an adverse 
critic came-to form that impression. Terms and meticulous 
definitions may dominate the discussion and essential facts 
may be lost sight of. 


The next observation I desire to make is that the Indian 
lawyer is apt to measure and estimate all facts in the light of 
the categories of English Jurisprudence. Austin’s analytical 
jurisprudence holds us still in its grip. There is something 
rigidly ‘precise and logical in analytical jurisprudence that 
captivates the scholastic temper of the theoretic lawyer. But it 
is based ‘upon the limited facts of a phase of life and institu- 
tions in one part of the west. When life moves on, confronts 
new situations, adapts itself to them by new devices, political 
and legal, and new laws emerge, jurisprudence must expand so 
as to accommodate itself to the riew facts. Take, for example, 
the condition of the Commonwealth after the Statute of 
Westminster. The old law.seems to remain the same, but the 
situation is.wholly altered. In legal theory the Parliament 
can repeal the Statute and alter the constitution of each 
Dominion. But by convention based on express agreement 
embodied in the Statute, itis prevented. Thereby new con- 
ventions capable of transcending and controlling law have 
emerged. Even the conception of the origin- of conventions 
and of their power and efficacy—I refer to it because it has 
come into current controversy—has become altered. Our 
juristic notions have all to be overhauled in the light of the 
new devices to meet a new situation. This is in reference to 
the changing facts of one and the same country. 


This principle which has to be recognised in regard to the 
evolution of legal phenomena in the saine country suggests 
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caution in applying the notions of British jurisprudence to 
another country. As notions may be common to all laws, 
there are bound to be elements ina jurisprudence that are 
of universal validity and application. There may be ele- 
ments of wide, but not of.universal, application. There 
may also be elements that cannot be applied without consi- 
derable reservations to other countries with totally 
different sociological conditions and therefore with differing 
institutions and differing laws and basic conceptions. When 
we get to a country like India with institutions and 
facts of life unlike any in England, either the notions of 
jurisprudence have to be expanded so as to subsume all the new 
facts under its widened categories or it must be clearly recog- 
nised that it is not legitimate to draw upon it except for broad 
. analogies and comparisons. In any case, the new facts of one 
country cannot be compelled to accommodate themselves to the 
theories of a foreign jurisprudence erected on its own limited 
facts. 


Another point cognate to what has been said above is this. 
It is illegitimate to describe an institution of one country by a 
term of description applied in another country and then base 
on the connotation of that word of description notions as to 
the character which it ought to possess totally inconsistent with 
its known character. This will be accepted as obvious without 
argument. But we are all of us prone to slide into it all un- 
consciously. What is at first utilised merely as a rough and 
sufficient description is afterwards founded on, for drawing 
inferences which do not follow. 


These three points of reflection and criticism which are 
really three phases of the same point arise in my mind as I try 
to understand and follow the viewpoints of the author. 
Incidentally, one may remark that these weaknesses are not 
peculiar to law but are exhibited in most other spheres of 
thought as well, and they require to be carefully watched and 
excluded. I must now make good these points of criticism 
that I have taken the liberty to make. 


First there is the question whether the Indian State has 
sovereignty. I consider it to be largely a question of termi- 
nology. No claim of the Princes really depended on the defini- 
tion of “ Sovereignty ” or “Federation.” No enlightenment 
as to the true meaning of those words, as conceived by the 
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author, would have persuaded the Princes to abate or give up 
any of theirclaims. At some remote past they possessed what 
might be called sovereignty with all the powers it included. If 
some of these powers have been given up by them, or taken 
away from them, the remaining powers are conceived and 
treated by them as a remnant of their sovereignty. Whether 
they are right or wrongin thinking that these remaining powers 
could be described as their sovereignty, they wished that as 
little of their existing powers as possible should be taken away 
from them for the purposes of the Federal Government. They 
may be criticised for not agreeing to surrender more, but the 
definition of sovereignty or Federation had little or nothing to 
do with their attitude. The Princes often enough referred to 
their sovereignty, but their claims related not to any powers as 
flowing from their notion of sovereignty, in the abstract, but to 
specific existing powers. If they had been persuaded that they 
had no sovereignty in the juristic sense and that after they 
joined the Federation and surrendered some powers to the 
Federal Government, they had even less of sovereignty left in 
them, it would not, in the least, have affected their claims. 
They would still have said: “Never mind whether we have 
sovereignty or not; do not take away these powers from us.” 
The trouble did not arise from any false conception of 
sovereignty which was either their own, or induced by the 
exposition of the Lord Chancellor, but from the unwillingness 
of the Princes to give up their powers for securing the lasting 
and ultimate interests of themselves and of India asa whole. 
In the desire to deny and confute the claim of sovereignty, 
the author has fallen into an opposite extreme. I take it 
to be granted that the Imperial Parliament cannot legislate 
for Indian States. The Privy Council, which has general 
jurisdiction to hear appeals from all parts of the Empire, 
cannot hear appeals from the State Courts. The judg- 
ments of the State Courts are foreign judgments in 
British India even as the judgments of the British Indian 
Courts are foreign judgments in the State. The internal 
administration of the States is in the hands of the Princes. 
Thus the legislative, judicial and executive functions of the 
States are their own. Such interference as there may be is 
only political and private except in regard to criminal cases 
and death sentences insome States. It may be fair to say that 
the surrendered powers leave them no status as international 
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entities independent of Britain, vis-a-vis foreign States. But 
does that justify the assertion that the States or the rulers of 
States are British subjects? I know of no principle of law or | 
jurisprudence that compels a classification of the Indian 
States either as British subject or as independent, but not as 
being neither. Every one who has attempted to describe the 
relation has characterised it as sui generis defying classifica- 
tion under known categories. Their attempt has always been 
to suggest nearest analogies. The author is aware of these 
differences of opinion. and refers to them. Sir Frederick 
Pollock advises resort to the analogies of international law as 
likely to be persuasive. But, notwithstanding all this, the 
author does not hesitate to say that— 

the States “are no more than subjects of the Crown” (p. 48). 

the States “are subjects to all intents and purposes ” (p. 49). 


their assertion of formal sovereignty enables the crown to affirm that 
its dealings with them are acts of State (pp. 48-9). 


the real anomaly in the position of the Statés lies in this, that these 
subjects of the crown are not under the Rentetan of the law (p. 61). 


the States are “ delegates of the crown ” or “royal instruments” (pp. 55, 
61, 63). 

Firstly, the phrase “ subjects to all intents and purposes ” 
is an admission that they are not subjects of the crown in 
strictness. Secondly, if one is really a subject, can any asser- 
tion of one party or the other take away the jurisdiction of the 
Courts on ‘a matter between sovereign and subject? If no 
assertion can take away the jurisdiction, will the author main- 
tain that the validity of an action of the British Government 
in relation to a State can be examined in the British Courts? 
That it cannot be examined has been already decided by the 
Privy Council in the case of the Tanjore Raj which the author 
himself refers to. Lastly, will the author maintain that the 
rulers of States, being mere delegates or instruments of the 
crown, may be put aside, as agents may be in law? 

What is a mere aid to understanding should not be used 
to limit the thing to be understood. 

Paramountcy and the indefinite extent of conte which it 
involves, just like superior military power among independent 
States, are not foundation for any legal conclusion. 

As for the theory of indivisibility of sovereignty, much. 
may be said in its favour but more may be said against 
it. In the last analysis it is a matter of terminology. 
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Where the powers of a Federated State are divided bet- 
ween the centre and ihe component units and neither can 
trench on the territory reserved for the other, where is the 
sovereignty to be located? Modern opinion is in favour of 
treating sovereignty as divisible. Indivisibility is stated to be 
the result of limited observation. And federations are speci- 
fically referred to as showing its divisibility. Either it has to 
be treated as divided between them or, if indivisibility is to be 
preferred as the proper theory, one has to find an escape in 
positing the sovereignty as being in the centre and in the com- 
ponent states jointly. One has to say that sovereignty cannot 
be divided, but powers may be, and that where powers are 
divided and neither can trench on the other’s powers, sove- 
reignty isnot with either but in both together, conceived as one 
body, or in the People as whose representatives the centre and 
the units hold the divided powers. The point on which the 
theory of indivisible sovereignty fails is that the omnipotence 
or omni-competence demanded for sovereignty is not to be 
found in any one body. There are modern complicated political 
structures which do not admit of the exact location of sover- 
eignty. l 

Next take the word “treaty”. The author speaks as if 
the essence of a treaty is that it could be broken. The Indian 
States prefer the word treaty as involving a recognition of 
equality between the parties to it and as adding to their dignity. 
The British Government allow it freely enough where they do 
not consider that anything turns on it, but repudiate the term 
when they wish to assert their unquestionable superiority. 
They have clearly provided in the Act, and Sir Samuel Hoare 
has explained, that the Princes cannot be coerced to accept what 
their Instruments of Accession have not conceded. (S. 101) 
As for the term ‘treaty’ involving repudiability, independent 
states repudiate where they can repudiate with impunity 
and keep to its terms where they cannot sustain repudia- 
tion by their military might. There is no lack of desire 
among the Princes to repudiate what will not suit 
them; but repudiation is not in their power. The British 
Government are too mighty for the Princes, individually 
or collectively, to defy. That the British have the might to 
abolish a State, if they so desired, or to compel it to act 
according to their dictates is obvious; but can it be contended 
that we can build legal conclusions on it justifying the 
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compulsion of the rulers to do what the British Government 
dictate? 









Let us next take the question of Federation. At every 
‘\rn the author considers whether the Indian Federation would 
isfy the conception of Federation strictly so called. Even 
itofessor Willoughby recognises deviations from the rule of 
uality and proceeds to cite the example of the German 
mpire, thereby indicating that he takes even confederation 
o be a form of Federation. In dealing with the Indian 
Federation the author in one passage goes so far as to say that 
the constitution was not a federal constitution in the real sense. 
But he immediately.gets over it with the reflection that para- 
mountcy is there to save the Federation. That is to say, though 
under the provisions of the Act no amendment of the consti- 
‘tution was possible beyond the limits set by the Instrument of 
Accession, the paramountcy of the Crown may be used to 
enable Parliament to transcend them. If paramountcy can help to 
impose af amended constitution on the States without their con- 
sent, then why is an Instrument of Accession at all required in 
the first instance to bring them into the Federation. Parliament 
could have used the Crown’s paramountcy to impose this very 
Government of India Act, without all the complications arising 
from the need to secure assent through various and varying 
Instruments of Accession. The British Government are now 
pressing them to join the Federation, because, I suppose, it is 
in the interests of all India as well as in the interests of 
Britain. Some have asserted that what is in British interests is 
also in the interest of all India. Why should not the Paramount 
Power impose the Act on the States in the exercise of their 
paramountcy, for the benefit of all concerned? If Instruments 
of Accession are now required, why is not a new assent, 
likewise, required to an amending legislation not covered by 
the initial Instrument of Accession? 


LEU, 


z 


There is a fallacy in the argument that as soon as the 
States have, by their Instruments of Accession, decided to 
come into the Federation, they have passed into the orbit of 
Parliamentary legislation and the last remnant of sovereignty 
in the States is destroyed. If the implication-is, as it must be, 
that the legislative sovereignty has passed to Parliament, 
why does Parliamentary legislation still stand limited by the . 
Instrument of Accession? If Parliamentary legislation is 





limited by, the Instruments of Accession? If that is demon? a 


strably the fact, it cannot be got over either by considering 

what a true Federation should be and involve, or by a reflection 
on the saving character of paramountcy with its expansive: 
and expansible jurisdiction, or even by explaining away tHe 
limitations on the power of amendment as mere procedure. - 


The expansible paramountcy is only another name for thë- 


irresistible might of the British arm on which no legal argu- ` 






ment should be founded. Nor is it right to rely on the power 
of Parliament to transcend limits sett FAR CODA BE Tete ssors. 
Parliamentary legislation within it fn P Sphere ts net Gus 
any limitations on its powers imp. sio previous, Jeg 
This legislation, however, is not within: its: own spher Kal? 3 . 
the limits those set by a previous Pasfigment. They art 
arising from the rights of States aeie oe j 
Parliamentary legislation now. l 

We have now constitutional analogies to a the 
validity of the argument from power. The Imperial Parlia- 









ment can legally repeal the Statute of Westminster. And yet | 


it is in the last degree improbable if not impossible. Can it be 
said that the equality of the Dominions and Britain which that 
Statute establishes can be denied, because of this theoretic 
legal power? 

‘The, States have a higher case than the Dominions for 
their claim, because Parliament never had any legal power 
over the States, as they had over the Dominions. 


If this is not a Federation according to the author except 
for the existence of paramountcy and the power of coercion it 
confers, the proper. view is to treat it as no Federation in the 
strict sense but as a Federation in a sense, that is, iri a separate 
category by itself. The real facts about the Indian Federation 
cannot -be ignored or slurred over in order to find a place 
for it within the category of Federations strictly so called. 


_ When one comes to think of it, it is rather suprising that 
paramountcy should be relied on as a force on the side of 
India or as compensating for defects in the Government of 
India Act. Paramountcy in the British Crown is what will 
always be a stumbling block in the way of Indian unity and the 
development of the Federation. If. Britain considers the States 
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to be a bulwark for the preservation and perpetuation of her 
interests, paramountcy will not be used to advance Indian 
interests exclusively where they conflict with British interests. 
There is a point at which British and Indian interests will 
always diverge‘and conflict, and paramountcy cannot help India 
as against Britain. Far from helping the Federation to its 
ultimate goal as India sees it, paramountcy will ever be in its 
path. Without breaking the present conception of par- 
amountcy, India can never come intoits own. Paramountcy 
may abolish itself even as Imperial Parliament has abolished 
itself in relation to the Dominions and has created a Commnuon- 
wealth. Political wisdom may dictate the one, as it has dictat- 
ed the other. But there are thinkers that hold that what 
Britain has chosen to do for the people of her own stock, she 
will not do for the people of India. Be that as it may, we are 
here concerned only with this, that unless paramountcy stands 
abolished in fact, even if not in theory, just like Parliamentary 
Supremacy in relation to the Dominions, the political unifica- 
cation of India involved in the conception of Federation will 
not be complete, 


T. R. VENKATARAMA SASTRI. 


SUMMARY OF ENGLISH CASES, 


In re ANDREW: Ex parte OFFICIAL RECEIVER (TRUSTEE), 
(1937) 1 Ch. 122. 


Insoluvency—Bankruptcy Act, 1914, S. 40, sub-S. (1)— Benefit 
of execution’, meaning of—Amounts recovered towards decree— 
Balance due—If recovered amounts can be claimed back. 


A creditor obtained a decree against the debtor and on the same 
day took out a writ of fi. fa. and seized the debtor’s goods in 
execution, An arrangement was then entered into between the 
creditor, the debtor and the Sheriff’s officer, under which possession 
of the goods seized was to be given up by the sheriff’s officer to the 
debtor on condition that a portion of the decree amount was 
forthwith paid over before delivery and the balance should be paid 
in certain monthly instalments. The sheriff was to have the right 
of re-entry under the writ in case of default by the debtor in 
payment of any instalment. The debtor paid the first payment and 
three instalments but as there was default in subsequent instalments 
the sheriff seized the goods and sold them. But. as 
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before the sale proceeds were paid over to the creditor, 
a receiving order was made against the debtor on his 
own petition, the sheriff paid over the sale proceeds to 
the trustee in bankruptcy. But the trustee claimed payment of 
the sums paid over to the creditor previously as the “benefit of the 
execution” within the meaning of S. 40, sub-S. (1) of the 
Bankruptcy Act, 1914. The section says that ‘‘Where a creditor 
has issued execution against the goods or lands of a debtor. . . 
he shall not be entitled to, retain the benefit of the execution . . . 
against the trustee in bankruptcy of the debtor, unless he has 
completed the execution . . . before the date of the receiving 
order, and before notice of the presentation of any bankruptcy 
petition by or against the debtor, or of the commission of any 
available act of bankruptcy by the débtor.’’ 


Held, that “the benefit of the execution” does not refer to 
moneys actually received by the creditor in whole or partial satisfac- 
tion of his debt, whether under or in consequence of an execution or 
not, but that the words refer to the charge which the creditor obtains 
by the issue of the execution, and that to the extent that 
by the payment of moneys that charge has been reduced or 
abrogated, there is pro tanto no benefit ofthe execution to be 
considered. The fact that the sheriff when he withdrew reserved 
the right of re-entry on default does not bring the case under S. 40, 
sub-S. (1). The words are “benefit of the execution” and not 
“any benefit from the execution”? or “any benefit arising out of the 
execution’. To the extent to which the debt has been actually 
discharged, it is impossible to apply to money so paid the appellation 
of “the benefit of the execution”. The money so paid becomes the 
money of the creditor with the result of wiping out pro tanto 
the debt. The trustee cannot therefore claim back such sums. 





In re A JUDGMENT-DEBTOR, (1937) 1 Ch, 137. 


Insolvency—Decree against debtor—Debtor going out of ` 
country bona fide—Notice to debtor’s Solicitors of a bankruptcy 
notice—If valid notice against the debtor. 


A decree for money was obtained against an aviator, who a few 
days after the decree left England by air to a distant place. The 
decree-holder through his solicitors’ sent a letter to the debtor's 
solicitors intimating to them that a bankruptcy notice had been 
issued against the debtor and asking for ‘‘an early appointment to 
serve him (debtor) with a copy thereof’’. The debtor’s solicitors 
intimated that the debtor had left the place and could not be served 
and that he was expected’ to be back in a few weeks. Nevertheless 
the creditors got from the Registrar an order for substituted service 
making the requisite allegations against the debtor of intent to 
defeat or delay the creditors, which was found to be unjustified and 
intimated that order to the debtor’s’ solicitors and to the place of 
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debtor’s business in London. This. bankruptcy notice required 
that the notice should be complied with within seven days. 


Held, that it is not a notice to the solicitors but a notice 
to the debtor care of his solicitors, which is no more than another 
way of giving him notice at a different address. The solicitors 
cannot be sufficient agents for this purpose. It is he and not his 
solicitors that has to decide whether he will pay the debt and the 
notice giving a week’s time within which the creditor knew the 
debtor will not return is an insufficient notice. A person shall 
have effective notice, if it be possible, of any process instituted 
against him in the courts and certainly none the less because that 
process is a bankruptcy process. 





_In re LEIGHTON’S CONVEYANCE, (1937) 1 Ch. 149. 


Mortgage—R. S. C., O. 16, r. 28 and O. 65, r. 1—Costs of 
mortgage action—‘Poor person "—Costs ee f can be added to 
the security. 

It is the ordinary right of a T T to add to his security 
all costs, charges and expenses reasonably and properly incurred in 
ascertaining or defending his rights, and in recovering the mortgage 
debt.- It is not really a matter which arises in connection with the 
awarding of costs. Under O. 16, r. 28, R.S.C., ‘‘no poor person 
shall be‘liable to pay costs to any other party’. Where therefore 
a-mortgagee’s title is attacked by somebody who is a stranger to the 
mortgage and the mortgagee is obliged to defend it, the mortgagee 
is entitled to add the costs to the security, though the plaintiff 
might have got-leave to sue as a poor person; for there is no question 
of the poor person.being ordered to pay any costs but only an order 
that it shall be added to the security, so that subsequent mortgages, 
etc, may not escape liability for the costs. 





-WILLOUGHBY v. eee (1937) 1 1 Ch. 167. 


~:-Easement—Light—Prescription—Two adjoining . premises 
owned by one person—Lease of one to A—Lease reserving 
expressly right to build on next site so as to obstruct light to; A— 
Later lease ofthe other site. to B—Building by B obstructing light 
io -A—A having enjoyed. light for over Statutory period before B’s 
butlding—I f building by B can be restrained—Effect of agreement 
reserving: right. to obstruct light—Prescription Aci, 1832, S. 3-— 

--The plaintiff and defeidani were EE of adjacent buildings 
from. a-common landlord. Somė of the windows in the plaintiff ’s, 
premises.face.the defendant’s premises and they were enjoyed by 
hitn-for over the statutory period. The defendant raised the height. 
of his building. to'a. greater height than before with the result that 
the plaintiff’s windows. were obstructed: The lease-in favour of.the 


Il} THE MADRAS LAW JOURNAL. 15 


plaintiff conferred on the plaintiff certain rights of way and user 
over defendant’s premises and added the term “but without 
including any rights of light or other easements over other ground 
or premises and subject nevertheless to all rights and easements 
belonging to any adjacent property and subject to the adjacent 
buildings or any of them being at any time or times rebuilt or 
altered according to plans both as to height, elevation, extent and 
otherwise as shall or may be approved of by the ground landlord for 
the time being.” The plaintiff brought an action to compel the 
defendant to remove the obstruction to light and air under S. 3 of 
the Prescription Act, 1832. The section says that “when the access 
and use of light to and for any dwelling house ...... . or other 
building, shall have been actually ‘enjoyed therewith for tae full 
period of 20 years without interruption, the cight thereto shall be 
deemed absolute and indefeasible . . . unless it shall appear that 
the same was enjoyed by some consent or agreement expressly made 
or given for that purpose by deed or writing. - 


Heid, that in the absence of an agreement excluding the opera- 
tion of the Prescription Act, where two tenéments are held by differ- 
ent lessees under a common landlord and one lessee has enjoyed the 
access and use of light in respect of his tenement over the other 
tenement without interruption, that lessee acquires an absoltite 
right to light as against the other tenement. This right -enurés in 
favour of that lessee and his successors, not only as against the 
other lessee but also against the common landlord and all succeéd- 
ing owners of the other tenement. But here there was the agreement 
in the lease to the plaintiff which contained an express excéption 
out of the demise of any right to light in respect of the aemiseg > 


by. the plaintiff in. respect of the leased premises only a permissive 
one throughout the whole of the term of the lease. 





Tne, a MIDLAND AND Scotris# RAILWAY COMPANY. v.. 

GREAVER AND ANOTHER, (1937) 1 K.B. 367.. 

~ Railway—Bye-law—Prohibition against transfer ofa: aba 
used itcket—How for valid—Ultra vires—When a bye-law is_ultra 
vires. ee 
A railway issued certain concession excursion tickets Wik 
were not transferable. One K purchased an excursion ticket at-a 
concession rate, travelled on the railway from M to L station and 
at L station handed the partly used ticket to one G who received the 
same with the intent of travelling with that ticket from Lto- M .- 
Charges were preferred against K and G for unlawfully transfer- 
ring a partly used ticket and receiving such a ticket ey 
with the fraudulent intention. 


Bye-law (6) of the Railway Company’s bye-laws aides that 
‘‘no person shall sell or buy or attempt to sell or buy any ticket... 
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or transfer or receive any partly used ticket or season ticket to or 
trom any other person with intent that any person shall use the 
same for the purpose of travelling or conveyance upon the railway, 
unless- the ticket shall at the time of issuing thereof purport to be 
transferable, and no person shall knowingiy and wiltully use or 
attempt to use any ticket which has been sold, bought, transferred 
or received in contravention of this bye-law. .. ” ‘Ihe bye-law 
was framed under the Railways Clauses (Consolidation) Act, 1845, 
5. 108 of which provides that the company can make bye-laws 

“generally for regulating the travelling upon or using the working 
of the railway” subject to the provision that “such bye-laws be not 
repugnant to the laws of that part of the United Kingdom where 
the same are to have elfect.’’ [t was contended that the bye-law 
was ultra vires and invalid as it throws the net too wide inasmuch 
as it covers also cases in which no element of fraud appeared. 


Held, that the bye-law was not invalid. The bye-law is intended 
to prevent buying and ‘selling of tickets upon terms which will pre- 
vent the railway company from getting its fair and proper payment. 
A sum which is not paid to the company or its agent cannot be a 
fare, and a person who intends to travel with a ticket bought other- 
wise than from a servant of the company is intending-to travel with- 
out paying his fare. A bye-law is not repugnant to, the general law 
merely because it creates a new offence, and says that something 
shall be unlawful which the law does not say is unlawful. it is 
repugnant if it makes unlawful that which the general law says is 
lawful, 





WurzE. v, HoucuyTon Main Home DELIVERY SERVICE, 
LIMITED: WURZEL v., ATKINSON AND OTHERS, (1937) 1 K.B. 380. 

Road and Rail Traffic Act, 1933, S. 2, sub-Ss. (1) (c) and (4) 
Motor goods carriage with C license—Carriage owned by a society— 
Incorporated and unincorporated societies—Carriage from colliery, 
of coal to houses of members—Payment for same from their sala- 
ries—If the society guilty of using the carriage ‘for hire or reward?” 


The Road and Rail Traffic Act, 1933, provides in S. 2, sub-S. 
(4) that “a private carrier’s license shall entitle the holder thereof 
to use the authorised vehicles for the carriage of goods for or in 
connection with any trade or business carried on by him, subject to 
the condition that no vehicle which is for the time being an autho- ` 
rised vehicle shall be used for the carriage of goods for hire or 
reward... .. ” This licence is called ‘C?’ licence. 

In the two. cases the question came up this way. The first 
was the case of an incorporated society and the other was the case 
of an unincorporated society. The activities of the society were con- 
fined to the delivery to its members of coal supplied to the members 
from the colliery by the colliery company. For'that business the 
societies owned motor goods vehicle with a ‘C licence. The society 
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carried the coal by this vehicle and delivered it at the houses of its 
members and the charges for such deliveries were deducted from 
the wage of each member by the colliery company and paid to the 
society. - ; 

Held, that (1) in the case of the incorporated society, the 
society was a legal entity different from its individual members and 
therefore the carriage was used there “for hire or reward’’ by the 
society as it collected the charges from the member but in case (2), 
that is, of the unincorporated society, there was no limited company 
and therefore the society was not different from its individual 
members. „As such the persons at whose houses the coal was being 
delivered were among the owners of the motor vehicles which were 
making the delivery and it cannot be said. that they were having 
their coal carried in those vehicles for hire or reward because it will 
then ‘mean that they were hiring from themselves or rewarding 
themselves, 





STAFFORD v. Kipp, (1937) 1 K.B. 395. 


Evidence—Admissibility of—Spouses living apart under a 
deed of separation—Birth of child afterwards—lIf wife entitled to 
let in ‘evidence of husband’s non-access—Russell v, Russell rule— 
If applies after separation under a deed. 


' Execution of a deed of separation by a husband and wife, 
together with evidence that the deed was acted upon by the parties, 
has the effect which a decree of judicial separation might have of 
getting rid of the presumption of legitimacy so as to admit of 
evidence of non-access being given by the wife, although such 
evidence, if accepted, would have the effect of bastardising the 
child. The case of Russell v. Russell, 1924 A.C. 687, has no 
application to such a case and evidence of non-access can be 
admitted. 





Unitep Darrtes (Lonpon), LIMITED v. STIRLING, (1937) 
1 K.B. 402. 


Workmen’s compensation—Workmen’s Compensation Act, 
1923, S. 9; sub-S. (4)--Workmen’s Compensation Act, 1931, S. 1, 
sub-S. (1)—Accident to workwoman—Loss of three fingers—Full 
compensation paid for some time—Application by employers to 
reduce—Dismissal of—Partial incapacity treated as total—No work 
in Spite of attempts—Application two years later to review the 
prior order—-No attempts by workwoman later to secure work— 
‘Ground for review. 


A workwoman S met with an accident in the course of her 
employment in 1932 and as a result lost three fingers of her right 
hand which were amputated. Compensation was paid for two years 
and in 1934 the employers reduced the compensation whereupon 
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shé applied to have full compensation alleging that she tried but 
could not get any work. The Court then finding that she had taken 
all reasonable steps to obtain employment but failed to get one 
granted her full compensation treating the incapacity as partial 
under S: 9 of the 1925 Act. In 1936 the employers: applied to 
review the order and diminish the payment alleging that since 1934 
she had not tried to obtain any work, though they were advised 
that her hand had so far improved that she was capable of working. 
The medical evidence was that her hand was practically static and 
there was no material difference. But she herself admitted that 
lately she did not take steps to obtain employment. 


Held, that the fact that she had made little or no effort to 
obtain any work ‘was a change of circumstance since the previous 
hearing which the Court would take into consideration and review 
the prior order of 1934, treating the incapacity as total. The Court 
was therefore to find whether the conditions required by ‘S. 9, still 
continued to exist. . : G 





. BARKER v. ALLANSON AND OTHERS, (1937) 1 K.B. 463. 


‘Practice and procedure—R. S.C., O. 10% 9—Common interest 
—Meaning of. 


A suit was rer against the defendants as representing the: 
general body of the members of a colliery lodge for recovery óf the 
balance due in respect of the price of goods sold to various members 
of the said lodge. The lodge was a branch of a miner’s association 
which was a registered union. The lodge at date of suit had 841 
members. In’ 1921 there were 1093 members. The membership. 
had since changed and the majority of those who were now members. 
were not members in 1921.’ In 1921, 89 out of- the members 
received goods from the plaintiff, such goods being supplied upon 
a form of voucher signed by the then secretaries of the lodge and- 
bearing the lodge stamp. Of these 89 some had died, some had 
paid for the goods which they had received and. some had ceased to 
be members and only 19 of them were still members. The plaintiff 
had till 1930 received several payments from the tredsurer. In, 
1936 this suit was brought against A, the financial secretary, T the 
treasurer, R, the chairman and K, the general secretary of the lodge 
as representing all the members of the lodge claiming that the 
balance was payable by the lodge and out of its funds. The plaintiff 
applied . for leave to sue under O. 16, r. 9, R.S.C., the defendants 
as tepresentativés of the lodge. The rules of the lodge did nee 
provide’ for such transactions. 

Held, that the representation order under O. 16, r. 9, ought 
not: to bé made. O. 16, r. 9 says that “where there are numerous 
persons having the same interest in one cause or matter, one or more’ 
of ‘Such persons may sue or be sued or may be authorised by ‘the: 
court or a judge to defend in such cause or matter, on behalf‘ or: 
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for the benefit of all persons so interested”, The defendants by 
representation have not the same interest in the case. The majority 
of the defendants would, if they had been named as defendants 
have been entitled to prove that the goods were notordered by them 
or with their authority as they were not members of the lodge when 
they were bought, others might have other defences like limitation, 
etc. Where there might be separate defences open to some 
members of the association and not to others, there would be no 
common interest within the meaning of the rule. 





i ATTORNEY-GENERAL V., COHEN AND ANOTHER, (1937) 1 K.B. 
Revenue—Stamp, duty—Finance (1909-1910) Act, 1910, S; 73 
—Sale of 6 lots to one purchaser—All lots owned by one person— 
Lots separately sold in auction—Separate bids and separate abstracts 
of title—If one of a series of transactions, . : 
At a public auction certain dwelling houses and other premises 
were offered for sale in 12 separate lots belonging to different 
vendors. .At the auction the defendants bought from the same 
vendor 6 lots. The defendant’s bids were made in respect of each 
lot separately and separately sold. Two of the lots were for more 
than 500%. each and the others at less than 500/. each though in the 
aggregate it was for more than 500}. Six separate contracts were 
signed by the purchasers, and six separate deposits of 10 per cent. 
of the purchase price was paid by them. The contracts of sale 
were each separately stamped. Six separate abstracts of title were 
supplied. S. 73 of the Finance Act, 1910, provides that “the stamp 
duties chargeable under the heading ‘conveyance or transfer on sale 
of any property’ in the First Schedule to the Stamp Act, 1891 . 
shall be double those specified in that schedule, provided that this 
section shall not apply to . . . a conveyance or transfer where 
the amount or value of the consideration for the sale does not exceed 
5001. and the instrument contains a statement certifying that the 
transaction thereby effected does not form part of a large transaction 
or ofa’ series of transactions in respect of which the amount or 
‘value, or the aggregate amount or value, of the consideration 
exceeds 5001”. The conveyances each contained such a certificate. 
Held, that the sale did not form part of a larger transaction or 
of a series of transactions in respect of which the aggregate value 
exceeds 5001, within the meaning of S. 73 and that therefore in the 
‘cases where the consideration was each less than 5007. the double 
tax could not be levied. The circumstances of thé parties being 
the same, the times of transactions close and the places, the subject- 
matter of the various conveyances contiguous, are all casual matters 
which do not make it proper to say that they constitute parts of a 
series within the meaning of the section, in the absence of any 
evidence of inter-dependence. 





C 
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Union TRANSPORT FINANCE, LIMITED v. BALLARDIE, ooo 
1 K.B. 510. 


Sale of goods—Factors Act, 1889, S. Se Puhi by aes on 
behalf of his principal of a car—Car let on hire by agent to an 
impecunious employee of the seller—Transaction colourable one— 
Agent aware of it—Possession continuing with the seller—Seller’ 
leiting out on hir e-purahase agreement to a third person—Thard 
party so taking it in good faith—If purchasers can claim it from 
Such party. A 


EPM GA 
The plaintiff company, in the course of their business, buy 
motor-cars in cash to let them under hire-purchase agreements to 
would-be purchasers who are not prepared to pay the whole price 
at once. In 1935 their branch Manager T bought for and on behalf 
of the company a motor-car from C and let it on hire to F, an 
employee of C, F had no private means of his own and; was not 
in a position to buy a car on any terms. He was induced by C to 
sign on hire-purchase proposal on one of plaintiffs’ company’s 
printed, forms under which 60/. had to be paid in cash and balance 
in 18 monthly instalments. T to help C to carry through the 
transaction, which he must have known was not genuine, drew a 
cheque in C’s favour for 1801. the balance of the car’s price. F had 
paid nothing, even the 60/, having been paid by C. F. signed a 
delivery form for having received delivery. The whole transaction 
was colourable in the sense that C, F and T, never intended that F’s 
part in it should be a real one. The car was with C, and was held 
by him in his own right and not as bailee for F. Some months later 
C as owner agreed to let the car to the defendant under a hire- 
purchase agreement, with an option to purchase it as per its 
conditions, in consideration of 140%. paid as advance and small 
monthly instalments. It was found that the defendant took the 
car in good faith, and without notice of any previous sale by C. 


Held, that as a result of S. 8 of the Factors Act, 1889 the 
defendant got a good title. S. 8 says “where a person, having sold 
goods, continues, or is, in possession of the goods. . . the 
delivery or transfer by that person... of the goods... 
under any sale, pledge or other disposition thereof . . . to any 
person receiving the same in good faith -and without notice of the 
previous sale, shall have the same effect as if the person making: 
the delivery or transfer were expressly authorised by, the owner of- 
the goods to make the same”. At different stages of this tran- 
saction the plaintiff, company and F had, a right to possession of the 
car, but neither of them had. exercised the right at the date of the 
delivery of the car to the defendant. C was not the bailee of F, 
as he never gave possession to F nor did he ever attorn to F. The 
original contract with F was a contract ‘ “personal to the hirer” and 
it cannot therefore be said that F was a nominee for C. 


r 
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BEETHAM v. JAMES, (1937) 1 K.B. 527, 


' Seduction—Girl living with her parents—Parents living to- 
gether but unmarried—Putativue father head of thousehold—Girl 
doing household duties living with father—Action for seduction, by 
father—If maintainable. 

In 1935 the defendant seduced the plaintiff’s daughter by 
reason whereof she became pregnant. Her parents were living 
together but were unmarried. The daughter was then 22 years 
of age and was living with them and actually doing household 
duties for the father, 


Held, that the suit for damages for seduction was maintainable by 
the father, as he has lost the services of the daughter. The basis of the 
action of seduction is loss of services from the seduced. It is not 
because a man is the girl’s father and it is not because he is married 
to her mother that the services are presumed to, be rendered to him, 
but because he is head of the household. The plaintiff was just 
as much the master of his household as he would have been if he 
had béen married at all times to the girl’s mother. He has assumed 
the duties of a husband and the mere fact that they had not been 
married cannot affect his position as master of the house. This 
is not a case of a man paying mere occasional visits to his mistress, 
when there may be some difference. 





FARNHAM v. FARNHAM OTHERWISE DANIELS, (1937) P. 49. 


Marriage—Peittion for nullity of marriage—Evidence of 
frigida quoad hunc of woman to the husband—Woman giving birth 
to a child through another ynan—Evidence if admissible. 


The marriage between the parties Mr. F and Miss. D was 
‘celebrated in 1933 but has never been consummated because the 
‘woman D is frigida quoad ume in regard to the petitioner F, that 
is, incapable of performing the intercourse with F. But neverthe- 
less she has given birth to a male child in 1935 by intercourse with 
another man. The husband F presented a petition for nullity of 
marriage. The question was if evidence of intercourse with 
another and non-access by F could be admitted. 


Held, that the suit here is not for divorce but for nullity. The 
„issue of adultery or no adultery is not in issue in the case. It may 
be that, if non-consummation be established, it will result in a 
finding of adultery and bastardize the child. But Russell v. Russell 
does not deal with this class of nullity suits. 





Tue Kariristan, (1937) P. 63. 
` -Salvage—Shipping—Collision—Vessel of salving ship’s 
owner partly to blame for the collision—Salving ship’s owners not 
‘entitled to salvage remuneration. 
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The owners of a vessel rendering salvage services to a vessel 
which has been in collision are disentitled to salvage remuneration 
by reason of the fact that another vessel belonging to the same 
owners is partly to blame for the collision, because the necessity 
for these services is partly occasioned by the negligence of their 
agents in charge of the colliding vessel and no man can profit by 
his own wrong. The Maritime Conventions Act, 1911, S. 1, has not 
niade any difference in the law. 





JOTTINGS AND CUTTINGS. 


The new Chief Justice took his seat on, the Bench sitting with 
Mr. Justice Varadachariar. The Advocate-General, in welcoming 
the Chief Justice on behalf of the Bar, said :— 


“In extending to you, on behalf of the Bar, a most hearty 
welcome’’, said Sir Alladi, “on the eve of your entering upon the 
duties of your high office as Chief Justice—an office whose history 
goes back to the beginning of the 19th century—I crave your Lord- 
ship’s indulgence in giving expression to a few sentiments. There 
is no need to indulge in any conventional eulogy, as your reputation 
has travelled to us much in advance of you, and the echoes of the 
warm appreciation of your career and work in Burma by the Bar 
and the litigant public have been heard here. We have come to 
‘know you as one who has had a leading and a most lucrative practice 
at the Bar, who, impelled by a high sense of duty and in accordance 
with the best traditions of the English Bar, had accepted a place. 
on the Bench and who, within the few years of his career on the 
Bench, had earned the distinction of being an erudite and independ- 
ent Judge. The Rangoon Law Reports which are as widely read 
here as the law reports of the other High Courts in India bear 
eloquent testimony to your work on the Bench. We have heard 
_of your cordial relations with every section of the Bar and. the 
uniform courtesy:,;which you have shown both in and outside court. 
Your Lordship..will not find yourself in altogether unfamiliar sur- 
roundings, as Burma was, until recently, a part of British India 
governed practically by the same system of laws as this presidency 
„and as its ‘capital city, which I believe to a material degree con- 
tributes to the work of the Rangoon High Court, is largely peopled 

by the banking and commercial communities from this part of 
India and by the labour population from’ this presidency. 


“In the course of my remarks I may be pardoned if I make a 
brief allusion to the work of the Bar and its place in the judicial 
administration of this presidency. Within the short span of its 
existence, compared with the Bar in England, it has built up a big 
-tradition. Both in the forensic field and in the Councils of. the 
country, the profession in Madras has won renown and made a 
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great name for itself. Sir V. Bashyam Iyengar, Sir S. Subramania 
Aiyar, Sir C. Sankaran Nayar, Mr. Justice P. R. Sundaram Aiyar, 
-Mr. V. Krishnaswami Aiyar, Sir K. Srinivasa Iyengar and Sir P. 
S. Sivaswami Aiyar—not to mention some of the brilliant leaders 
who are still in active practice—are persons of whom any enlightened 
country could, be proud. From the ranks of our bar have been 
recruited not merely some of the great Judges in the past, but some 
of your distinguished colleagues. In point of forensic attainments 
and legal equipment the Bar in Madras is not behind the rest of 
‘India. Speaking with an intimate knowledge of the conditions of 
the Bar, I am in a position to state that there are young men at 
this Bar who in point of legal erudition and attainments are not 
very much behind, their senior compeers and who, given the proper 
opportunity, will give an excellent account of themselves. With 
possibly rare exceptions, our relations with the Bench have been 
uniformly cordial and marked by a mutual understanding and res- 
pect for each other. 


“I am not indulging in any platitude when I give expression 
to.a deeply cherished; conviction of mine that in countries permeated 
by British Jurisprudence, the Bench is closely linked up with the 
Bar and that neither in practice nor in theory can one think of a 
strong Bench unless there is a strong Bar. They are alike engaged 
in maintaining and promoting justice which is the corner stone of 
civil society. In the words of a distinguished lawyer before the 
Canadian Bar Association, ‘There is no institution of such vital 
and, supreme importance to the State as the existence of a fearless 
judiciary and a vigilant and independent Bar.’ In every sphere 
of, your Lordship’s work, whether in any scheme of reform of the 
machinery of administration of justice, of the rules of the Court, or 
of the speeding up of legal business, let me assure you of our hearty 

_and sincere co-operation. 


“The Bar Council is contemplating a comprehensive scheme of 
reform of legal education in this Presidency and in their endeavours, 
I have no doubt, they can confidently look forward to your active 
sympathy and guidance. Your Lordship is entering ‘upon your 
duties at the commencement of a new chapter in the constitutional 
history of India and Indo-British relations. In the new dispensation 
and with the unfoldment of democracy, the High Courts in India 
have as important a place to fill as in the past, if not a more import- 
ant one, as guardians of the liberty of the individual and public 
order. Let me conclude by once again extending to you a hearty 
welcome and conveying to you our good wishes.’’ 

Chief Justice’s Reply—In reply, the Chief Justice said :— 
Mr. Advocate-General, I thank you for your very kind words of 
welcome which you have addressed to me on behalf of the Bar. 
It is very gratifying to me to know that in taking up the office of 

-the Chief Justice of this great High Court, I do so with the good 
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wishes of you all. I come among you with knowledge of the manners 
and customs of some of the people, but much will be entirely new 
to me and therefore at the beginning, I shall want your special 
assistance. I am sure that I can count on that in full measure and 
your assistance, gentlemen, will be of great assistance indeed. 


- Having been for 30 years a member of the profession which we 
all have the honour to belong, I appreciate how essential it is for 
the proper administration of justice that there should be a strong 
Bar. I know that the Bar of this Court stands second to ‘none. 
The Court is particularly fortunate in this respect. Another import- 
ant factor in the administration of justice is the promotion of right 
feeling between the Bench and the Bar. I am happy to think that 
that feeling exists here and it will be my concern to maintain it. `` 


Gentlemen of the Bar, you have my assurance of all the help 
I can give you in, dealing with the problems connected with the pro- 
fession. I look forward to happy co-operation with you through- 
out my term of office. Mr. Advocate-General, I thank you once 
more for your kind welcome.—“The Hindu”, 19th July, 1937. 





Presumption of Death—The disappearance of a famous author- 
actor from an Atlantic liner in circumstances which seem almost 
conclusively to imply his death will remind practitioners of the 
problem that such a disappearance gives rise to in the English 
probate courts. Although an inquest can be held, and a man tried 
for and convicted of murder in the absence of a body, yet the 
English Courts, for the purpose of probate and administration, arè 
reluctant in all cases of disappearance to accept circumstantial 
evidence of the death. After seven years they will allow a 
presumption of death. In exceptional cases that period may be 
shortened. And in one of those exceptional cases, arising from 
the disappearance of a man from a Channel liner, the presumption. 
‘was reluctantly allowed after three years of waiting and advertise- 
ment. Needless to say, the proceedings of Crown Courts and 
Coroners’ inquisitions are not relevant to and do not influence the 
placid deliberations of the Courts of Probate and, Chancery. ~ Nor 
do the Courts in similar cases to this seem to apply, as it should be 
applied, the principle of circumstantial evidence.—L.J., 1937, p. 180. 





Gretna Green Marriages—If, as seems likely, thè recom- 
mendatioris of the Committee appointed at the end of 1935 to 
consider the law of Scotland relating to the constitution’ of marriage 
are carried into effect, an end will be made to the extreme laxity 
which has characterised the formalities, or lack of them, attending 
civil marriage North of the Tweed. Till now writers on Scots Law 
have had to distinguish between regular and irregular marriages, 
the former being preceded by the publication of banns or after notice 
to the registrar, the latter being the mere indication between the 
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parties of their intention to take each other as husband and wife. 
The latter were frequently spoken of as Gretna Green marriages 
from the fact that in the old days runaway couples from England 
crossed the Border to this Dumfriesshire village where, in the 
so-called blacksmith’s shop, they exchanged vows. This industry 
received a severe blow by the passing of Lord Brougham’s Act, 
which enacted that after 31st December, 1856, no irregular marriage 
‘should be valid unless one of the parties had lived in Scotland for 
twenty-one days next preceding the marriage or had his or her usual 
residence there at the time. There was no particular virtue in. the 
choice of Gretna Green for such marriages; its merit or, perhaps 
we-should say, demerit, being merely its proximity to the Border. 
It has sometimes been said that Lord Eldon contracted a Gretna 
Green marriage, but this is inaccurate. It is true that he contracted 
.an irregular marriage in the sense that it was not preceded by the 
publication of banns, but the ceremony was actually performed by 
a clergyman in a Haddingtonshire village, and it is of interest to 
add that the young couple thought it prudent to regularise matters 
by going through a fresh ceremony in St. Nicholas, Newcastle-on- 
Tyne, Lord Brougham’s Act, it will be observed, did not abolish 
-irregular marriages in Scotland; it is now proposed, to do this by 
permitting civil marriage much on the same lines as in England, 
-that is, by some authorised official after due compliance with thel 
Marriage Notice (Scotland) Act, 1878. Apart from other grave 
objections to which these irregular marriages were obnoxious, 
difficulties frequently arose in connection with establishing the 
proof of their existence.—S.J., 1937, p. 145. 


a 





Young Delinqwents—tIn the course of a recent speech, Lord 
Hewart made reference to the remarkable change which has taken 
placed in the past half-century in the courts in the direction of huma- 

` nity, and to. the great development in human, temper in dealing with 
persons said, to be criminals. Partioular emphasis was laid upon 
‘the change which is observable in the manner in which young 
offenders are dealt with. It might be (it was said) that, as some 
claimed, the tendency to take care of the young had gone too far, 
but after all there could not be a more grave or appalling problem. 
In the Court of Criminal Appeal, the speaker continued, it was often 
revealed that a matured man, sometimes a grey-headed man, who 
was charged with a very serious offence had been first sent to 
‘prison when he was under the age of sixteen years. That was a 
system not, so much for the punishment of crime as for the manu- 
facture of criminals. Allusion was made to difficulties experienced’ 
in finding employment by an honest man with a clean record— 
difficulties which were much greater for a man whose only reference 
was the prison Governor. Too much could not be done to save 
the young from the association and contamination of crime. Once 
`a boy entered prison and mixed with those with whom he must mix, 
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his chances of a decent life were definitely diminished. The 
learned Lord Chief Justice did not think that all who were 
concerned with the administration of the Criminal Law in Police 
Courts, quarter sessions and in the Court of Criminal Appeal could 
exert themselves too much to save, if they could, the young offender 
from going to prison for the first time. Patience and perhaps a 
little imagination were often necessary, and sometimes the expedient 
of probation. Let them not think, the speaker concluded, that too 
much was being done, or could be done, to save the young from a 
life of crime—S.J., 1937, p. 205. 





S `- Income Tax: Compromising Claims:—During the hearing of a 
‘recent case in the Chancery Division Bennett, J., qestioned the 
legality of the Income Tax Commissioners compromising claims. 
It was, the learned Judge said, of importance to know who the 
persons were who could say to a company “you are relieved of part 
of your income tax.’ The commissioners in that case, it was 
intimated, were giving up a claim against a tax, payer to the extent 
of £ 120, with the possible result that some other taxpayer might 
have to pay more. In response to counsel’s statement that. the 
Commissioners did compromise claims, the learned judge said that 
he wanted to know what authority they had to free a tax-payer 
from his liability. Had Parliament given them power to do so? 
The matter is further best alluded to in oratio recta following the 
report in The Times: “Counsel: (Parliament) has given them 
power to collect the tax. His Lordship: Yes, but has it given them 
power tot remit it as regards a particular individual? Parliament 
may have given someone this power. If not I think Parliament 
only has the right to say so. I don’t care how many times if has 
been done. There is an important point of principle involved. 
Counsel: The practice of compromising these claims had never 
been challenged before. His Lordship: It is challenged now. 
. When Parliament says that a tax-payer must pay, can anyone except 
Parliament say that he need not?’’ It was suggested by counsel that 
taxation was payable to the Crown, and the Crown must have power 
to remit it, but the learned judge expressed doubt on the point.— 
S.J., 1937, p. 206. l ! 


el 





Brighter Prisons —Those enlightened reformers who are so 
anxious to turn prison into a home from home have gone far, but 
‘recent reports from beyond the seas contain the germs of ideas 
which must be new even to them. First, take Detroit, where a 
‘gentleman, suspected of being the executioner of a secret society, 
awaited trial in a cell so situated that not only could he exchange 
- greetings with a young lady playing a piano in the women’s sewing- 
oom, but she could accept his invitation to climb up and see him 
some time. Here is her tribute to the accommodation: “He 
‘certainly had a nice room with a bathroom and radio and every- 
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thing. Whenever a policeman came through, I ducked behind the 
shower-bath curtain.” That leads us to Paris where a 
compassionate gaoler ordered the social life of his charges with a 
-truly Gallic discretion, setting aside a cell to be placed at the 
disposal of prisoners for the reception of ladies who called. on them. 
In the circumstances, it is astonishing that any of his guests should 
have wanted to escape, but one succeeded in disappearing, and the 
Court took rather an unfavourable view of the system of hospitality. 
Perhaps, therefore, our own little Guernsey is the best of all. If 
recent reports are true, some prisoners have been able, by secret 
possession of duplicate keys, to walk out at night, going home or 
‘even attending dances. But (fine tribute to their temporary abode!) 
they were always back by morning.—S.J., 1937; p. 214. g 


t 


Sir Harry Trelawney Eve—Just before we went to press last 
‘week the announcement appeared that Sir Harry Trelawney Eve 
had been made a Privy Councillor on his resignation of the office 
of judge of the High Court of Justice. Sir Harry was born in 
October, 1856, and called in 1881. He took silk in 1895, and was 
appointed to fill the vacancy on the Bench caused, by the death of 
‘Mr. Justice Kekewich in the year of Queen Victoria’s ‘second 
Jubilee. Some members of the Profession will remember him as 
one of the very busiest of Chancery juniors. They may recall many 
a Friday morning in, say, Mr. Justice Chitty’s Court when the 
judge would ask with a twinkle, ‘‘Do you move, Mr. Eve?” and 
Mr. Eve always did move, having numerous instructions to do so 
in‘the Court in question as well as in each of, the other Courts in 
which motions were due to be heard. There was something naval 
about his gait and fresh-coloured friendliness, and litigation mana- 
gers showing articled clerks round the Courts for the first time 
always told them how much time Mr. Eve found for the open air 
and how he always took his wife and family for their holidays in 
a caravan, which was then a far more uncommon méthod of spend- 
ing a holiday than it has now become. Since those-days as a junior, 
which ended about thirty-five years ago, a long, strenuous and most 
successful career as a leader and judge has given pleasure to his 
Lordship and to all with whom he has come in contact profession- 
ally, and members of both sides of the Profession most assuredly 
wish that pleasant activity and happy reminiscence will occupy a 
period of leisure that has been so thoroughly «well earned, and, 
fortunately for lawyers generally, so long postponed.—L.T., 1937, 


$. 201. 


Mr. Justice Simonds.—From the, for the most part, unspecta- 
cular nature of their work, Chancery counsel do not as arule have 
from the general public the tribute of admiration ‘which often 
falls to the lot of leaders in Common Eaw;'and: Divorce 
practice, but to the individual concerned what matters’is themore 
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discriminating judgment of the Profession itself. The appointment, 

to fill the vacancy created by the regreted resignation of Mr. Justice 
Eve, of Mr. Gavin Simonds, K.C., who became in some measure 
known to the outside public by his share in last year’s Budget leak- 
age Tribunal of Inquiry, was far from unexpected and has, need- 
less to say, been heartily welcomed by his former colleagues in both 
branches, with whom he has for a number of years deservedly had 
the reputation of a distinguished equity lawyer. The choice of the 
authorities is an excellent one, too, so far as temperament and 
personality go. Not the most eager champion of youth on the 
Bench—and they are many—can cavil at the age at which judges 
have been appointed of recent yedrs. The fact that the new. 
appointee, in spite of his considerable experience, is still only ‘in 
the mid-fifties, promises well for the vigorous and successful dis- 
charge of what we think and hope will be congenial duties. Mr, 

Justice Simonds has already taken his place in the Court so long 
‘associated with his predecessor, Mr. Justice Eve, on whom, as 
already stated, has been conferred the honour of being sworn of 
His Majesty’s Privy Council:—L.T., 1937, p. 201. 





Actio Personalis——The action against the executors of a dead 
man, who was in effect charged with gross dishonesty and fraud, 
has now been determined by a final judgment of Mr. Justice 
Goddard (London Assurance, etc., v. Clare, etc., Times, March 17). 
The jury could not agree as to whether the deceased wigmaker, 
whose name and reputation were worldwide, was actually guilty 
of arson, but they did convict him, long after his'death, of having 
put forth fraudulent claims, which, in the circumstances, is nearly’ 
as grave a charge. The deceased artist was not heard. He was not 
there to defend himself, and to many men it must always seem 
unsatisfactory that a man who, might have been, capable of exousing 
himself should be condemned after death has sealed his lips. The 
old maxim which killed personal actions with the death of -the 
plaintiff or defendant has recently been expunged from our law, and 
we are by no means satisfied that the change is wholly for good. 
Many of our, readers only know of the deceased artist by his witty 
memoirs, which have lately whiled away an idle afternoon for a 
large circle of Englishmen. Those who have read them will cer- 
tainly wish that he had been still alive when ne recent action was 
heard.—L.J., 1937, p. 195. 





Mr, Justice Swift on Divorce Law.— ‘To my mind the divorce 
laws of this country are wicked and cruel’, So said Mr. Justice 
Swift at the Birmingham Assizes on Tuesday, stung to righteous 
indignation at the proceedings in a case before him in which a 
daughter had been called as a witness to prove her mother’s adul- 
tery. The Marriage Bill has, we believe, passed through Com- 
mittee, and those who are in charge of it will doubtless have regard 
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to the learned Judge’s words. Whether Parliament will have 
regard to them is another matter. For judicial utterances have 
varied sequels. When divorce was still impossible in England: 
except by Act of Parliament, it was a Judge, Mr. Justice Maule, 
who, as Sir Edward Parry said in The Law and the Poor, “woke up 
the country to the fact that there was a divorce problem, and 
that it wanted solving”. This was in the case of Reg v Hall, tried 
at Warwick in 1845, but Maule, 'J., used sarcasm and not invective, 
and the circumstances—it was a bigamy prosecution—allowed that 
method. “The scorn and irony that Maule poured on the law of 
divorce’ roused the public conscience”; and so there was a Royal 
Commission in 1850 and a Divorce Act in 1857.—L.J., 1937, p. 195. 


coca annem 


Lord Gorell s Commission.—Some sixty years after Hall’s case 
there was another arresting judicial comment on matrimonial law, 
which seemed likely to produce equally important results, but here 
expectation has been disappointed. In Dodd-y. Dodd in 1906, 
Mr. Justice Barnes found himself faced with the immorality due 
to separation orders, and he delivered a judgment which pointedly 
called attention to the evil results ‘of-the law. The law of divorce 
and separation, he said, “is full of inconsistencies, anomalies and 
inequalities, amounting almost to absurdities. ... Whether any and 
what remedy should be applied raises extremely difficult questions, 
the importance of which can hardly be over-estimated, for they 
touch the basis on which society rests”; but he suggested that 
reform would “enhance that respect for the sanctity of the marriage 
tie which is so essential in the best interests-of society and the 
State”. This led to the Royal Commission of 1909, of which 
Mr. Justice Barnes, who had then become Lord Gorell, was chairman, 
but, as is well known, the majority Report of 1912 was frustrated 
by a small dissenting minority, and the powerful advocacy after- 
wards of Lord Birkenhead and Lord Buckmaster was unable to 
prevent this unfortunate result. Will Mr. Justice Swift’s criticism 
have any greater effect?—L.J., 1937, p. 196. 





More Suggestions for Law Reform.—The perfection of the 
law is, no doubt, “that far-off divine event to which the whole 
“Creation moves’’. ‘And if we do not arrive there within measurable 
time it will not be for want of suggestions. We have had the Busi- 
. ness of the Courts Committee, with its four Reports and Lord 
Wright’s thorough-going programme; we have had the King’s 
Bench Commission, with its recent Report, limited to the King’s 
Bench Division because the Chancery Division, somewhat pre- 
maturely, perhaps, is assumed to have already reached perfection; 
we have a new County Courts Act and an infinity of rules, still 
based, however, on a very limited jurisdiction; and we have the 
Revision of Law Committee, whose chief attribute is that it works 
quietly, and therefore gets things done. And now Prof. Eastwood, 
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of Manchester, is collecting for the Nineteenth Century a series of 
articles on ‘“The Reform of the Law”, of which the first, “The 
Problem of Civil Litigation”, by Mr. Colin A. Cooke, appears in 
the March issue. Mr. Cooke does not start hopefully. ‘‘The 
conditions in which law reform in England can take place are 
limited and this applies particularly to civil litigation’. The three 
defects are ‘‘delay, cost, and precariousness”. Sometimes we hear 
of cases being speedily reached and speedily disposed of; but they 
are exceptional. As to cost, there is no question; it is the chief 
reason why the ordinary man does his best to avoid the Courts, By 
precariousness, wë presume Mr. Cooke means the uncertainty of 
the result. Litigation may mean that the parties are, at the expense 
of one or the other of them, enabling the Judge to make new law.— 
LJ., 1937, p. 196. 


. 
` 





_ TArbitration or the Courts ?—Mr. Cooke tilts also at the length 
and complexity of legal documents. “I have seen an agreement 
between two firms in a small matter transformed from one sheet 
signed by the parties to a formidable document of 20 pages after 
reference to the law. The parties signed this with the deepest 
misgivings, each feeling that he had been trapped into indefinite 
legal liabilities by the other”. But it is quite possible that the one 
sheet contained possibilities of misunderstanding which were 
avoided by the longer draft: Clients go to lawyers in order that 
legal snags which they would not themselves foresee may be avoided. 
In fact, modern drafting aims at the “simplicity and provision only 
against practical possibilities to the exclusion of improba- 
bilities’’, which Mr. Cooke wants. As to procedure, he recognises 
that the King’s Bench Commission has made good suggestions, but 
he doubts whether they would stem the drift from the law, either 
to arbitration, or to resignation to unjust demands. “They do not 
meet the fundamental objection of the ordinary man to the legal 
machine, that what should be a good servant has become a bad 
master’. Mr, Cooke’s own remedy is the extension of Commercial 
Courts to the large provincial towns, in such a manner, however, as 
not to interfere substantially with the centralised administration of 
justice in London; and he would meet the drift to arbitration by 
giving the judges themselves power to hear disputes sitting as arbit- 
rators in-Court, within restrictions on outside- publication. But a 

“judge can already sit as an arbitrator, and then there is no appeal Mr. — 
Cooke says that there are limits to the utility of the precedent system. 
There may be, but to abandon it or, whittle it down Royi increase 
the ‘'precäriousness” of the law. —L.J., 1937, t 196. 





Estoppel. —The Judicial Committee have Paes ‘decided an 
interesting point on estoppel and statute law (Maritime Electric Co. 
v. General Dairies, Ltd., (1937, 1 AILE.R. 748) )- The appellants 
‘were electrical undertakers i in the Province of New Brunswick, ‘and 
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‘the charges which ‘they could make for electrical energy wére fixed 
by a law of that Province. The respondents were large consumers 
and in due course received bills for what was due to the company. 
These bills were-incorrectly made out. The error was serious and 
one wonders how it was not discovered for over a year; for it 
resulted in bills being sent in and paid which showed! no more than 
one-tenth of the correct statutory charge. The appellants finally 
discovered their mistake, sued for proper payment and recovered 
in both the provincial Courts. This decision was set aside by the 
Supreme Court of Canada (1935, S.C.R. 519), but has now ‘been 
restored in Downing Street. Lord Maugham, in giving the decision 
of the Committee, based himself on a valuable passage in the 
Hailsham Edition of Halsbury (vol. XIII, p. 474), in which the 
gist of the cases is aptly expressed. Nobody can, by any sort of 
representation, raise an’ estoppel which will create a state of affairs 
which he is legally unable to create. If the law says that an 
undertaker must charge so much for electrical energy he cannot, by 
sending in erroneous bills, preclude himself from claiming later 
what the law declares to be his due-—L.J., 1937, p. 197. 





A Legal Genius——Of the small and select band of writers on 
English Law to whose work the word “genius” could with any 
accuracy be applied Frederic William Maitland, who passed away 
twenty-one years ago, ‘‘read ere his prime’’, stood at the very top. 
Though dead, we may say, he yet speaketh, as is testified by the 
recent - republication or several of his works—Selected Essays, 
Equity, and Forms. of. Action. at Common Law. These works, his 
unceasing labours for the Seldon Society, his share in the learned 
volumes. of Pollock and Maitland, all attest his abiding influence in 
the sphere -of law and legal history, and his; unlike the generality 
of Law books, can, be read and re-read time and again not only for 
professional: instruction. but, to use Edward Fitzgerald’s famous 
phrase, “for human delight”. How he could arouse enthusidsm in 
his hearers is witnessed to by him who declared. that Maitland made 
you feel.that the history-of law in.the twelfth century was the only 
thing in life worth living for. To the Year Books, which the 
ordinary lawyer regards with awe begotten of ignorance, Maitland 
felt very.muchi as did Serjeant Maynard, of whom we are told that 
he “had such a relish that he carried one in his, coach to divert him 
in travel, and said he chose it. before any comedy.” To his wealth 
of- learning Maitland added a keen sense of humour, which he 
utilised- with happy effect, to light up some humdrum topic or to 
poke alittle fun at the.idiosyncracies of members of the profession, 
‘as, for example, when he told. us that “Quast’’ is one of the few 
Latin words that-English lawyers really love—L.T., 1937, p: 229. 





His Humour—Scattered through the pages of. this work on 
Justice-and Police are many -shrewed- observations -touched with 
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that delicate humour that was one of Maitland’s priceless posses- 
sions. Thus, in touching on the old ecclesiastical courts he tells 
us that they did a good deal of business that was not of a very spiritual 
kind; that in the fifteenth century the suppliants for extraordinary 
relief addressed their petitions not to the King, as had formerly 
been the practice, but to the Chancellor, being couched in the 
humblest tone, asking relief for the love of God and that peerless 
Princess, his Mother, or for His sake who died on the rood-tree 
on a Good Friday, and if the Chancellor will give ear his poor 
petitioner will ever pray for the increase of his good Lordship. 
The suppliant is poor, old, sick, his adversary is rich and powerful, 
will bribe and intimidate, or has by accident or trick obtained some 
advantage of which he cannot be’ deprived by the ordinary courts. 
What other writer would have given us those picturesque details 
which illustrate as nothing else could the grievance of the petitioner 
and his faith in the power of the Chancellor to set things right. 
Later the Chancery was not held: in such high repute, no one but a 
Chancery lawyer, according to Maitland, having a good word to say 
for it; and he points out that Blackstone, though civil to this as to 
all existing arrangements, reserved all his hymns and laudatory 
reflections for courts whose procedure was more in harmony with 
the genius of our nation.—L.T., 1937, p. 230. 


On the House of Lords.—In his chapter dealing with the 
House of Lords and the Chancellor, Maitland reminds us of what 
we are apt to forget, that in the eighteenth century it became 
customary for the Lords to leave their judicial business to be done 
by such only of their number as were distinguished lawyers. 
Occasionally; it is true, the lay Lords, ds contrasted with the Law 
Lords, interfered, and as late as 1844 certain lay members of the 
House were only with difficulty dissuaded from meddling with some 
grave questions of law arising out of the trial of Daniel O’Connell ; 
but they were disuaded. In a foot-note he adds this: “On the 9th 
April, 1883, the case of Clarke v. Bradlaugh, being before the House, 
three Law Lords were for reversing the judgment, one for affirming 
it; Lord Denman, who must be accounted a layman, expressed his 
agreement with this one Law Lord. (The Times, 10th April, 
1883); but this incident ‘does not appear in the journals of’ the 
House, and the judgment was reversed without any formal 
división”. To this it may be added by way of foot-note that it 
would appear to have occurred. even late into last century for a lay 
peer to be called in so that a quorum might be constituted. Earl 
Spencer in expressing his views in Re Lord Kimrose, (1905) A.C. 
468, where it was resolved by a Committee of Privileges that a 
peer is entitled to appear as counsel in an appeal to the House of 
Lords but not before the House when sitting for the trial of a peer 
on a criminal charge as the court of the Lord High Steward, 
reminded their Lordships that when he was a very young peer he 
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was called in on one occasion so that a quorum might be constituted 
for the hearing of an appeal. Of course, he did not take any part 
in the actual decision, although theoretically there was nothing to 
prevent him doing so.—L.T., 1937, p. 230. 





BOOK REVIEWS. 


THe Law or TRADE AND MERCHANDISE Marks IN INDIA by. 
S. Venkateswaran, D. Sc., Examiner of Patents, Patent Office, 
Calcutta, with a foreword by the Honourable Sir Courtney-Terrell, 
Kt., Chief Justice, Patna High Court, 1937. Price Rs. 20. 


This is, so far as we are aware, the first treatise on the subject 
in India, The subject is not one familiar to the ordinary lawyer 
and there are not even lawyers who have specialised in this branch 
of law, as in the west. The Law of Trade Marks is bound to be 
of greater importance in the years to come when this country. 
becomes more industrialized. The lawyers and businessmen alike 
here owe a special debt of gratitude to Dr. Venkateswaran to have 
produced amidst his arduous official duties a legal treatise of the 
first magnitude. The learned author has shown most clearly in the 
first few chapters how the common law remedy of a passing-off 
action and a criminal prosecution under the Merchandise Marks 
Act-are cumbersome and expensive in their nature and do not 
afford a sufficient or speedy protection to the businessman who has 
been injured in his trade. The difficulty of producing evidence of 
user and reputation by the plaintiff to establish his title to, a trade 
mark would be easily obviated by enacting and putting into operation 
a law similar to the one in England by which the production of a. 
certificate of registration provided for by the Act would be prima 
facie proof of title to the trade mark shifting the onus on to the 
defendants. The learned author puts forward a strong case for 
legislation on the lines of the English Statute and we agree, entirely 
with the author in his plea. In the later chapters of the ‘work, the 
learned author deals with the law in India on the subject as it is 
at present in all its aspects with thoroughness and accuracy. All the 
cases in England and India on the subject have been referred to in 
their appropriate places. Then follows a commentary on the Indian 
Merchandise Marks Act. There are valuable appendices giving all 
the allied and useful enactments and forms of practical utility. It 
is the more remarkable that a legal text book of such excellence 
should be from the’pen of one who is not a lawyer by. training or 
profession but a high official in the Patent Office. We are confident 
that this treatise will be widely used by lawyers and judges and 
businessmen who have to deal with the subject. To the legislator 
and the legal reformer, the opening and closing chapters will be of 
great interest and instruction. 7 
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WILLS oN CIRCUMSTANTIAL Eviwence by Dr. M. Krishnama- 
chariar, M.A., M.L., Ph.D., seventh edition. Price Rs. 10. 


“Wills on Circumstantial Evidence’’ is a text book of high 
authority on the subject and passages from it have passed into, the 
judgments of the highest Courts in England and elsewhere as 
clearly setting out the law on the various points. We are therefore 
‘indebted to Mr. Gattie for the seventh edition after nearly quarter 
of a century of the prior one. The book under review is of special 
interest to this country as Dr. Krishnamachariar, thé well-known 
writer of books on legal subjects has added copious notes on the 
corresponding Indian Law below the text of the English edition 
of the work. Since the publication of the last edition, various 
statutory enactments and judicial decisions have appeared and they 
have necessitated the alteration of certain parts of the text. We 
have no doubt that the book will be welcomed by lawyers and 
aioe officers in this country. 


1 





Mustim Law As ADMINISTERED IN BritisH Inpa by, Kashi 
Prasad Saksena, M.Sc, LL.B., with a foreword by Sir Saiyid 
Wazir Hasan, Ex-Chief Judge, ‘Chief Court of Oudh, Lucknow, 
1937. Price Rs. 14. 


This is a most comprehensive treatise on the Muslim Law. 
The learned author has the advantage of having been a Professor 
of Law in Cawnpore which would have enabled him to study its 
juristic aspects, in addition to being a practising ‘advocate. The 
learned author has in this work given an exposition of the Islamic 
system of law from a comparative, analytical and juristic point of 
view. The subject has not been dealt with in a codified form, a 
method which is adopted in some of the modefn text books which 
though it mayi clearly set out the propositions of, law will not bring 
out their history or the reason underlying them. On the other 
hand, he has adopted the method of a running commentary on the 
` subject interspersed with discussions of basic principles on which 

the law has been founded. He has had the advantage on various 
points of the suggestions of the great Muslim Judges in Northern 
India. Such as Sir Shaw Sulaiman and Sir Wazir Hasan, the 
latter of whom has contributed a foreword to the work and has 
said that the work has been compiled with thorough research and 
keen insight into the principles of Muslim Law and that it is 
, thoroughly reliable. Hie suggests that it will occupy an eminent 
position among the treatises on Muslim Law. He has compared 
it favourably with that of the great work of the late Mr. Ameer 
Ali on the subject which however was written many years ago. 
With stich high praise, we are sure that the book will be found 
invaluable as a treatise on Muhammadan Law by lawyers 
and Judges. : 


Leaman 
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THE METHODS OF -BRITISH JUDICIAL 
INTERPRETATION OF HINDU LAW SOURCES. 


BY 
K. BALASUBRAMANIA AIYAR, B.A., B.L., Advocate, Madras. 
l III 

During the long period which is covered by the Develop- 

ment of Hindu law through the instrumentality of the Smritis 

and the commentaries, we find that there are certain practices 

and rules which were once sanctioned by the Smritis and even 

much earlier, by the Vedas, but which have become obsolete 

or are no longer approved by public opinion and thus not 

enforced. The commentators, in explaining this phenomenon, 

have given two reasons. They have relied on the text of 
Yajnavalkya: — - 


“ A rule of conduct, though according to Dharma, should not be followed 
if it is opposed to public opinion and not conducive to heavenly happiness”. 


The second was that some of the Puranas have prohibited 
these rules from being enforced in the Kali age. In discussing 
the rule about. unequal partition, which has become obsolete, 
the Mitakshara relies on the text quoted above and refers to 
other instances of rules of Smritis and Vedas, viz., the killing 
and cooking of either a bull or sheep for the feast of a Srotriya 
and the Vedic injunction of sacrificing a cow as an offering to 
Mitravaruna, which are no longer enforced for the same 
reason. The Brihan-naradiya purana gives also the other 
following instances, viz., sea-voyage, the carrying of a water- 
pot, the marriage of a twice-born with other castes, the practice 
_of Niyoga, the offering of flesh in Sraddhas, the third Asrama 

among the four Asramas ordained for every individual, i.e., 
Vanaprastha or retirement to a forest, the giving of a daughter 
once given in marriage, being still a virgin, to another, Brahma- 
charya for a long period, man-sacrifice, horse-sacrifice going on 
a long pilgrimage with intent to die, and cow-sacrifice. The 
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Aditya Purana, as quoted by Raghunandana in his Udvahatatva,. 
a treatise on marriage, quotes these instances and adds one or 
two more, viz., the recognition of sons other than the Aurasa and 
the Dattaka, among the 12 kinds of sons referred to by Manu,. 
the participation by a Brahmin of food prepared by a Sudra. 
A full list of the practices which once obtained but were later 
prohibited as Kalivarjya can be collected from the quotations. 
found in the Smritichandrika, Hemadri, Parasara Madhaviya,. 
and Nirnaya sindhu and Prof. Kane in his learned paper to 
the 8th All-India Oriental Conference published in the Journal 
of the Bombay Branch of the Royal Asiatic Society has given. 
in an appendix all the verses so collected. (J.B.R.A.S., Vol. 
12.) From a perusal of that list we find the following additional 
practices prohibited in modern times, (1) partaking of wine 
even in the Sautramani sacrifice; (2) the curtailment of Asoucha 
or death pollution to one day in the case of men of Vedic 
learning; (3) the permission to a Brahmin householder to take 
cooked food from Sudras if they are his Dasas, cowherds,, 
hereditary friends, persons cultivating his lands on agreement 
to pay part of the produce. It may be noted that this permis- 
sion and the rule of one day Asoucha are found in Parasara- 
smriti which is said to be the prevailing Smriti for the 
Kali age. The fining of witnesses who depose to a dispute 
between father and son which was prescribed in the Sahasa 
chapter of the Yajnavalkya Smriti (II, 239) is also. 
prohibited. When we consider the fact that even the 
practices permitted by the Parasarasmriti are prohibited as. 
forbidden in the Kali age, we should conclude that the refer- 
ence to the Kali age is not strictly correct but is only a way of 
saying that it is forbidden in accordance with the opinion of 
the times in which these verses were written. The expression 
‘forbidden in the Kali age’ is only a convenient formula for 
saying it was opposed to the ‘current public opinion’. For, 
it is said, they were prohibited in the beginning of the Kali age 
for the protection of the people. The Aditya Purana gives a 
reason for the authority to prohibit these practices, which are 
allowed by the Smritis. It says that: 
“The decision of the virtuous has like authority with the Vedas”. 

This is inconsistent with the theory of the Mimamsakas about 
the relative authority of the Vedas, the Smritis and the 
conduct of Sishtas. The Puranas also cannot be considered to: 
be of equal authority with the Smritis and it is difficult to hold. 
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that, especially in legal matters, the Puranas can be an 
authority at all. The text of Vyasa clearly says that: 

“When there is a conflict between the Sruti, the Smriti and the Puranas. 
the Sruti must prevail and that in a conflict between the latter two the Smriti 
must prevail ;” 

According to tradition Vyasais said to be the author of 
the Puranas. Hence we have here his own declaration 
(assuming that the two Vyasas are one and the same person) 
that the Puranas are of inferior authority. Further it has to be 
noted that the Puranas above referred to, viz., the Brihan- 
naradiya Purana and the Aditya Purana, do not rely on their 
own authority for the prohibition of these practices, but on 
public opinion and the conventions of the virtuous. If the 
theory that the rules of the Smritis were gules of law in as. 
much as they were enforced by Courts of Justice in ancient 
India is accepted, it will easily account for some of these prac- 
tices sanctioned by the Smritis not being enforced. When 
they are opposed to public opinion or rejected by the conven- 
tions of the wise, the Courts of Justice which are keenly alive 
to public opinion no longer enforce them, by applying them in 
the decision of cases. The British Courts have also, following 
the same principle, refused to enforce some of the rules, viz., 
the rule relating to unequal partition, Niyoga, the practice of 
the recognition of sons other than the Aurasa and Dattaka, the 
appointed daughter and the recognition of inter-caste 
marriages. In Munni Lal v. Shiama Sonarin1 and Padam 
Kumari v. Suraj Kumari? the Judges observe that whatever 
might have been the case in ancient times as shown by old text- 
books, the marriage of a Brahmin with a Kshatriya is nota 
lawful marriage at the present day. By parity of reasoning 
it may be argued in the case of some of these rules at least that, 
if public opinion is in favour of reverting to the old practices 
allowed by the Smritis, Courts of law may recognise them. 
Especially in the case of inter-caste marriages it may be 
legitimately argued that the stricter rule of prohibiting these 
marriages and holding them to be invalid may be relaxed in 
accordance with the law of the Smritis. Manu clearly 
recognises them, and Yajnavalkya, though not in favour of 
a Brahmin marrying a Sudra woman does not hold inter-caste 
marriages generally to be invalid and prohibited by the Sastras. 





1, (1926) IL.L.R. 48-All. 670, 2. (1906) I.L.R. 28 All. 458. 
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But the British Courts of Justice, in accordarice with their 
idea that ‘the commentaries and digests are records of existing 
_ usage and -as such the law is to be ascertained from them and 


enforced accordingly, are unable now, apart from legislation, 
to recognize them. 


There is also the phenomenon that even after the date of 
the Mitakshara some of the rules sanctioned therein are not 
followed such as the right of females to share on partition. It 


is no longer enforced by Courts. (Vide Subramanian Chetti v. 
Arunachelam Chetti1.) 


As regards the authority of ‘the Puranas, Mr. Sarkar 
Sastri in his ‘ Hindu Law’ states as follows: 

“With respect to their authority in matters of positive law Prof. 
Wilson rightly observes that the Puranas are not: authorities in law. They 
may be received in explanation or illustration but not inproof. It should be 
observed that the doctrine of prohibition in the Kali age of certain practices 
which are authorised by the Smritis is enunciated in some of the Upa~Puranas 
and cannot therefore be entertained by our Courts, if the Puranas are hot 
authorities in law”. ; 

That the Puranas may also be referred to as the eni 
sources for Dharma is mentioned by Yajnavalkya (I, 3). He 
mentions generally Purana and the Mitakshara in its com- 
mentary elucidates: it as the Brahmapurana and the like, which 
will include all the eighteen. Puranas: It has also to be 
recognised that some, at least, of the Puranas are as ancient as 
the Smritis. There is a clear reference.to a Sloka of the 
Bhavishyatpurana in Apastamba’s -Dharma ‘Sutra. (Vide 
‘Apastamba Dharma Sutra, II,.24.)°:There is also another. 
‘reference to a Purana ‘in Apastamba Dharma Sutra, I, l-a, 
which is said to be-a Puranasloka by the commentator 
Hlaradatta. In Manu there is a reference to stanzas sung 
by Vayu: said to: be recited by “.Puravith” in which. it is 
said that the seed must. not be sown on that. which 
‘belongs to another. This evidently refers to some old 
‘Puranasloka. The Naradasmriti quotes two slokas in dealing 
with the law -of - debts’ from a-Purana. In Tantravartika 
‘by Kumarila Bhatta reference is made to Puranas along -with 
the -Dharmasastra as authorities ón Dharma. There is also 
‘reference to some of the Puranic incidents in Manu in Chap. . 
‘IX when discussing the practice of Niyoga. Manu says this 
-practice- which is reprehended by the learned among twice-born 





. 1, (1904) LL.R. 28 Mad. 1, 
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as fit for cattle, is said to have ruled among men in the days 
of King Vena. According to Puranic tradition Vena was 
the son of Prithu who was a godless king and ordered that 
sacrifices ought to be made to him and not to the gods. (See 
Bhagavatapuranam). He is said to have been responsible also 
for the confusion of castes. Since that time, Manu says, the 
Virtuous have censured the practice of N iyoga. ‘As an instance 
of the appointed daughter, Manu in IX, 128, refers to the 
daughter of Daksha.. In many-of the Puranas there occur 
chapters dealing with the contents of the Smritis. The 
Agnipurana has appropriated the Vyavahara portion of 
Yajnavalkya in Chapters 253 to 258. Still, on the whole, we 
have to come to the conclusion that in regard to Vyavahara or 
Law proper, the contents of the Puranas are very meagre. In 
the decisions of British Courts there are occasional references 
to the authority of the Puranas in matters of Positive law. In 
Ganga Sahai v. Lekhraj Singh in discussing the question 
whether an adoption made after the adoptee has completed the 
fifth year is valid reference is made to a text of the Kalika 
Purana quoted by the Dattaka Mimamsa of Nanda Pandita. 
But in that case it was held that the passage in the Kalika 
Purana was not proved to be authentic. Mr. Justice Mahmud 
at p. 289 observes: 

“ Somewhere in the order of precedence, either between the Srutis and 
the Smritis, or more probably after them, come the Puranas, which the cele- 
brated Colebrook states, are reckoned as a supplement to the scripture, and as 
such, constitute a fifth Veda; and this view is supported by a passage of the 


sage Yajnavalkya, which lays down that ‘the Vedas, along with the Puranas, 
the Nyaya, the Mimamsa, the Dharma Sastras and the Angas are the 


In 


fourteen seats of knowledge and duty’. 

In Venkatachellam Chetti v. Audian? Mr. Justice 
Muthuswami Aiyar referred to the Danadharma chapter of 
the Mahabharata as an authority for holding that the widow 
succeeding to the separate property of her husband had not an 
absolute estate. But there -are difficulties, in holding the 
Puranas to be material sources of Hindu law. The texts are 
often not reliable and are in many places obscure. Not 
avowedly intending to lay down rules of: positive law, they 
are not also very accurate or precise. Except in the sense of 
reflecting the changes in public opinion from time to time and 
as also being used as instruments for effecting changes in the 
Smriti law according to changed conditions, it must be said 


1. (1886) LL.R. 9 All. 253. °° 2, (1881) LL.R. 3 Mad. 358. 
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that the Puranas have very little authority in regard to posi- 
tive law. The tendency of the digests of more recent date to 
rely on passages of the Puranas cannot obtain judicial recogni- 
tion, and Courts have to curb the temptation to search for 
rules of law in these voluminous Puranas which are not proof 
against interpolations and emendations. 
The next important subject is the judicial interpretation 
Custom has two of custom as a source of law. In the juris- 
ee Sep prudence of all countries custom plays an 
having the force of important part as a source of Jaw. There 
mae are two ways in which custom operates as a 
source of law. With certain well-defined characteristics such 
as antiquity, uniformity, notoriety and definiteness, it must be 
given effect to as a source of law, even though it may be at 
variance with the general law of the country. Secondly, 
custom itself or approved usage constitutes the law in 
certain departments of legal relations such as the law merch- 
ant or commercial usages or land tenures, or the customary: 
tights of irrigation between the State and ryots in India or . 
the usages of Religious Endowments, where the only criterion 
is the tacit conventions of the people in regard to these matters. 
The former may be sub-divided into three groups, local 
customs, family customs and caste customs. From the 
beginning, the Smritis have recognised custom as a supple- 
mentary source of law, in the well-known references to 
Jati-dharma, Kula-dharma and Desa-dharma. 


A King who knows the sacred law, must enquire into 
the laws of castes, districts of guilds 
Vide Manu, Chap. 


VII, S. 41. and of families and settle the peculiar law 
of Each. 


What may have been practiced by the Virtuous, by such 
twiceborn men as are devoted to the law, 
wit sae Chap. that he shall establish as law, if it is not 
opposed to the (customs of) countries, 

families and castes, : 
Whatever has been done by good men or whatever has 
been practised by virtuous Brahmins 
Mere Can ae should be regarded as valid if these be not 
S. 46. contrary to the laws and usages of 
their country, the king shall give judgment 
‘in conformity therewith. Manu treats botb kinds in one 
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verse and both Kullukabhatta and Medatithi expressly say 
that they should not be opposed to the texts. 


A text of Gautama says: 


“ Local, tribal and family customs, if not opposed to express texts are 
pinding as law.” 


The latter kind of custom is also recognised as Sreni- 
Dharma, Naigama or Gana Dharmas. (Vide Yagnavalkya, II, 
192). Apart from these two aspects of custom as a source 
of law, so far as the Smritis are concerned, there is no 
third aspect of custom as source of law. In the adminis- 
tration of the personal law of the Hindus by British Courts 
customs have been recognised as the only source of law in the 
case of the Nairs of Malabar and the Kanarese people of 
South Kanara and some of the agricultural tribes of the 
Punjab (vide Ramkishore v. Jainarayani1) and the Hindu 
law has not been applied to them. As already mentioned 
by me in the previous lectures, in the beginning of the 
administration of Justice by British Courts an attempt was 
made to hold that the Hindu law did not apply at all to the 
Tamil populations of Southern India and the aboriginal 
Dravidian tribes; and it was said that the rules of the Hindu 
law must be applied only in so far as they have been accepted 
as customs by these communities, and wherever these customs 
differed from the Hindu law, they must be recognised and 
enforced by the Courts as such, for it must be taken that in 
the process of Hinduization they must have retained some of 
their non-Hindu customs. This third aspect, I have already 
shown, is unknown to the Smritis. The theory that the Schools 
of Law in the different provinces such as the Bengal School of 
Dayabagha, the Benares School, etc., are based on the usage 
of the particular interpretation of Texts, obtaining in those 
provinces is also unknown to the Smritis and Commentaries. In 
discussing this subject of custom as a source of law almost all 
the great writers on Hindu law have always referred to the 
word ‘Achara’ occurring in the Hindu law texts as meaning 
custom having the force of law. Manu refers to the Sada- 
chara of Sadhus as an authority of Dharma and similarly 
Yajnavalkya and other Smriti-writers. From this the conclu- 
sion is drawn that in Hindu law custom outweighs the written 
text of the law. Sometimes it is said that custom is the 


1. (1921) 42 M.L.J. 80: L.R. 48 LA. 405: LL.R. 49 Cal. 120 (P.C.). 
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primary source of law. But it has to be observed that this is 
an idea remote to the minds of the Smriti-writers. Whenever 
they referred to Sadachara as an authority for Dharma, it 
was only asa determining factor in the case of matters of 
detail in which there are no specific rules of law to be found 
in the Smritis or where the interpretation and application of 
any existing rule of law is doubtful. By. Sadachara they did 
not mean custom in the legal sense as distinct from the 
general law. The text of Vasishta clearly lays down: 


“ That is Dharma which is ordained in Sruti and Smriti. When both are 
silent the Achara of the well-behaved (Sishtas) should prevail.” 3 
Medhatithi, the commentator of Manu, makes this clear 
by saying that wherever the Sruti and the Smriti are silent, the 
conduct of those who are learned in the Vedas is also an 
authority; and as an instance, he gives kankana-bandhana or 
the tying of the kankana in a marriage. Kulluka says: 


“ By Achara is meant modes of dress, etc.” 


Mandlik in his introduction to the Vyavahara Mayukha, at 
pp. 94-96 quotes certain authorities which, he says, indicate the 
pre-eminence of custom and usage in the Hindu law. With 
the greatest respect to him we have to say that .the exact 
significance of the quotations had been misunderstood by him. 


In the quotation from the Mitakshara drafteetararearata 
manasa saat (the texts in this section, i.¢.; on succession 
and partition, are mostly reiterations of. what actually prevails 
in the world), the phrase Lokasiddha does not mean custom 
atall. Itis used in contradistinction to Sastrasiddha. It means 
‘what pertains to the world of perception’, while Sastra- 
siddha means ‘what obtains only in Sastras’. This sentence 
is put in by Vijnanesvara for the purpose of refuting -the 
argument of another commentator that the phrase fqqgeq aqua 
qualifies every kind of wealth, as otherwise, in the case of 
wealth obtained by friendship it will become partible on the 
authority.of a text. Vijnaneswara says that this is really 
unnecessary for these rules need not be construed like the rules 
of Sastras, but like those which deal with the facts of the 
world. Similarly in the quotation from Viramitrodaya the 
word ,Lokasiddha has been misunderstood. As for the two 
quotations from Brihaspati, they only establish that Achara or 
charitra, where the tèxt is silent, is.one of the sources of 
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Dharma. It must also be noticed that by charitra is meant 
documentary evidence. (Vide Brihaspati’s text qia gar® il). 
The other quotation from Devala only establishes that the 
tisage of a country should be respected. The quotations from 
the Mahabharata alone seem to indicate that usage is superior 
to the Sastras. But this is not an authority which can be 
recognised when the Smritis are clear that customs are inferior 
to the Smritis in authority. Hence it is that the authority of 
Achara is based, according to the Mimamsaka, upon the 
fiction of a Smriti rule or a Vedic injunction. Where the 
Vedic or the Smriti rule is clear, such a fiction cannot be relied 
upon and the custom can be no authority for the Dharma. 
Hence no Achara can ever be recognised which is opposed to 
the Veda or the Smriti. In regard to the recognition of Desa 
Dharmas, therefore, the Mimamsaka experienced a difficulty, 
for the assumption cannot be made of a Vedic injunction 
limited to a certain locality, as the Mimamsaka considers the 
reference to the people of a locality as indefinite, because all 
persons who come to the locality and live there may not 
follow the custom of the locality of their origin. Hence such 
a vague and indefinite custom cannot be imported in the fiction 
of a Vedic rule. But in regard to a family or caste custom 
a limited Vedic or Smriti rule may be assumed. From the 
foregoing it will be clear that customs relating to a class 
family or locality which are opposed to the specific rules of 
the Smritis would not have been enforced in ancient India 
by the Courts of Justice then. As has been already referred 
to, Gautama clearly says so, vide also the approval 
of Bodhayana referred to for the custom of marriage 
of maternal uncle’s daughter in Southern India by 
‘Balambhatta. It must be also remembered that the Kula and 
the Jati which formed the lowest Courts in ancient India for 
the decision of cases in the gradation of Courts of Justice in 
the land were subordinate to the King’s Courts. Of course, in 
all matters where there is no specific rule of the Smriti 
governing the question or in matters where the rule is doubtful 
or where the application of the Smriti rule has to be made on 
proper interpretation or in matters where the Smriti itself 
recognised the Jati-dharma, Desa-dharma and Kula-dharma as 
the deciding factor,- Custom or approved: usage was a source 


of law, and it is in this sense that the Yajnavalkya Smriti 
F 
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defined a judicial proceeding as a- complaint in regard to the 
violation of a rule of Smriti or Achara. This recognition 
of family, caste or local customs is peculiar to the jurisprudence 
of British India, for as has been pointed out by their Lord- 
ships of the Privy Council in Abdul Hussein Khan v. Sona 
Dero}, “custom binding inheritance in a particular family has 
long been recognised in India although such a custom is unknown ` 
to this country (England) and is foreign to its spirit.” The 
only analogy their Lordships could find was customs affecting 
descent or rights of inhabitance of a particular district. But 
even there the law in India is different from the English law. 
According to the Indian law inhabitants of a particular district 
even though they may reside outside the district may follow the 
customary law.. (Basant Singh v. Brij Raj Saran Singh2.) In 
England if the alleged custom is proved to be enjoyed by 
people outside the district, the custom of the district will fail. 
(Vide Abdul Hussein Khan v. Sona Dero.) In Narasammal 
v. Balaramacharlu8, where the custom of the adoption of a 
sister’s son was set up in a Brahmin family of the Telugu 
country Mr. Justice Holloway held that such a custom cannot 
even if proved to exist, operate in a Court of Justice bound to 
administer the law. “More peculiarly is it the duty of the Court 
to uphold a positive prohibition of the law, when that prohibi- 
tion is itself the logical deduction from the very mature of the 
subject to which it applies.” The effect of this judgment is that 
where there is a clear prohibition of Hindu law, no custom can 
be set up in derogation of it. Mr. Justice Holloway added one 
other limitation which has been disapproved by text-writers 
and later decisions, viz., that judicial recognition is necessary 
before a custom can be set up. He observed, ‘No custom how 
long so ever continued, which has never been judicially recog- 
nised can be permitted to prevail against distinct authority. 
In Tara Chand v. Reeb Ram4 it was held that a custom ina 
single family for three generations cannot be set up as against 
the general law to which the family was subject. This is 
not customary law according to Roman jurisprudence. In 
Virayya v. HanumaniaS it was argued on the strength of 
usage that the adoption of the father’s brother’s son 
is not valid -but His Lordship Justice Muthuswami Aiyar 
48: L.R. 45 LA. 10; I.L.R. 45 Cal. 450 (P.C.). 
2. (1935) 69 M. rane L.R. 62 I.A. 180; LL.R. 57 All. 494 (P.C.). 


3. (1863) 1 M.H.C.R. a 4. (1860) SACLE. 50. 
i 5. (1891) I.L.R. 14 Mad. 459. : 


“4. (1917) 34 M.L.J. 
L.J. 
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refused to engrafta rule on the Hindu law as evidenced 
by usage. But the tendency sometimes of the Courts to give 
legal force to customs which have not been proved to be 
ancient, definite and uniform on the supposed idea that the 
communities which set up the custom have never adopted’ the 
Smriti law or the Brahmanical law in its entirety is too 
great and unwarranted a dilution of the strict legal incidents 
of a custom. In Mooka Kone v. Ammakuiti1 the Full Bench of 
the High Court of Madras had to consider a question whether 
the Madura Yadava community can set up successfully a 
custom by which the widows of a deceased last male owner 
dying without issue were excluded from inheriting to his 
estate -but his nearest Dayadis inherited his estate to the 
exclusion of his widows. It was held that such a custom in 
derogation of the Hindulaw was not made out as the strict 
conditions of a custom were not proved and that unless these 
conditions are strictly satisfied, it is impossible to set it up 
against the general Hindu law which applies to the community. 
Mr. Justice Kumaraswami Sastri observed: 


“ I think it is too late in the day to contend that in the case of persons 
professing the Hindu religion, the Hindu law as expounded in the Smritis 
and commentaries prevalent in the province in which disputes arise should 
not prima facie govern the parties, though it will always be open to show 
that such Hindu law has been either modified by custom or that the rules 
have not been adopted by the community who retained in that respect their 
original customs.” 

Mr. Justice Devadoss strikes a different note in consider- 
ing the legal requirement of the proof of a custom at variance 
with the Hindu law. He says: 

“The Court should not labour under the impression that the custom 
pleaded is a conscious departure from or variation of the Hindu law appli- 
cable to the parties. The custom is not an exception to the general Hindu 
law as if the set of persons who were governed by the Hindu law agreed to 
adopt a course of conduct in variance with the law which governs them.” 


He proceeded on the supposed general doctrine that the 
community belonged to the Dravidian race who were never 
governed by the Hindu law. These observations, as I have 
already pointed out, open the door to the condemnation of the 
Judicial Committee in Bhagwan Singh v. Bhagwan Singh? 
already quoted by mein my first lecture and in the face of the 
Judicial Committee’s observations it is difficult to say that 
Justice Devadoss’s opinion is correct. Mr. Justice Wallace, 


ee 








1. (1927) 54 M.L.J. 174: I.L.R. 51 Mad. 1 (F.B.). 
2, (1899) L.R. 26 I.A. 153 at 165: LL.R. 21 All. 412 (P.C.). 
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on the other hand, observes: 


“ They are certainly Hindus by religion. That being so, it is difficult for 
them to contend that they are not in the matter of the family law of inherit- 
ance governed primarily by Hindu law. They plead the suit custom which is 
a custom in derogation of the ordinary law of succession under Hindu law as 
a custom among them having the force of law and therefore to be enforced 
by the Courts. The onus of proving stich a custom lies heavily on the defen- 
dants, and it is necessary for them to prove that the custom alleged is certain, 
uniform and ancient, and forms in the caste consciousness such a binding 
tule that disobedience of it will be felt by their castes as tantamount 
to disobedience of a positive law.” --: 


So early as Ramalakshmi Ammal v. Sivanantha Perumal 
Sethurayar1 the Judicial Committee laid down the same rule. 
They observe as follows:—Their Lordships are fully sensible 
of the importance and justice of giving effect to long-establish- 
ed usages existing in particular districts and families in 
India. But it is of the essence of stich usages modifying the 
ordinary law of succession that they should be ancient and. 
invariable and it is- further essential thay they should be 
established to be so by clear and unambiguous evidence. It is 
only by means of such evidence that the Courts can be assured 
of their existence and that they possess the antiquity and 
certainty on which alone their legal title to recognition 
depends. 

__. That a family custom if it is modern and cannot be called 
immemorial usage, cannot be binding was held by the Privy 
Council so early as U. Chowdhry v. G. Chowdhry2. The 
same rule was also enunciated by the Judicial Committee in 
Hurpurshad v. Sheo Dyal8 thus: 

“A custom is a rule which in a particular family or ina particular dis- 
trict has by long usage obtained the force of law.” 

It must be ancient, certain and reasonable and being in 
derogation of the general rules of law, must be construed 
strictly . 

“ These are‘in every system of jurisprudence the recognised principles of 
a custom having the force of law and therefore recognised by the Courts as 
governing the parties in any dispute.” 

-In this view the observations of Sir Gurudas. Banerji in 
his treatise on the Law of Marriage are not correct. He says: 

“We may at any rate ‘fairly say that in the Hindu Jaw not only is it 
unnecessary to trace back the existence of a custom, to any definite date, but 


even the. indefinite condition of being ancient may in favour of some classes 
of customs have to be dispensed with. It certainly seems unreasonable thus. 


1872) 14 M.LA. 570. i 2. (1870) 13 M. ALA. 542, 
3. (1876) LR. 3 L.A: 259 (P.C.). 
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to fetter the growth of customs which are encouraged by the Hindu law and 
which are the means by which that law can be adapted to modern require- 


ments”. 

These observations cannot be readily accepted in view of 
the decisions of the Judicial Committee and are also opposed to 
the principles of the Smritis. In Martand Rao v. Mathar Rao}, 
Lord Sinha delivering the judgment of the Judicial Committee 
in discussing the question of a special custom of impartibility 
and primogeniture in respect of a zamindari held that only 
an estate of considerable age can be considered governed by an 
ancient and invariable custom and an estate of which the 
origin dates back only to 1796 cannot be regarded in a settle- 
ment in 1863 as governed by an ancient custom. The only 
workable rule under modern conditions is to apply the Hindu 
law to all Hindus by religion and to enforce customs in deroga- 
tion of that law only if they. satisfy the requirements of a valid 
custom having the force of law. If changes are required by a 
considerable body of public opinion in the Hindu law itself, 
the only method is to effect it by legislation. But it will be 
subversive of all progressive notions of administration of ‘a 
legal system to entertain nebulous theories of the applicability 
of the Hindu lawitself to different sections of Hindus—theories 
erected on the shifting sands of ethnological data. On the 
other hand, the wholesome influence of Judge-made law should 
be directed to bring uniformity and certainty to the application 
of legal.rules and be chary. of the recognition of all kinds of 
customs. 


The Smritis in their.course of development covered a 
fairly long period of nearly ten centuries and inevitably 
therefore in the administration of the Hindu law during that 
period various changes have. been «introduced in the law, and 
it would really be an interesting study to pursue the history of 
the development of the Smriti law from the time of the 
earliest Smritis and the Sutras to the most recent of them; but 
it is beyond the scope of the present lectures. It is not right to 
conclude, as Sir Gurudas Bannerjee does, that usage or custom 
‘has been the instrument by which these changes have been 
effected. Just as the history of legislation in a modern state 
‘for a few centuries will reflect the changes of public opinion, 
so the various Smritis which sprang up from time to time 


— 





1. (1927) 54 M.L.J. 397: L.R. 55 LA. 45:I.L.R. 55 Cal. 403 (P.C.). 
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feflect the changes of public opinion and the adaptations of the 
law to the conditions of the times. It is not necessary therefore 
to assume that this has been done by the force of usages 
developing in course of time. From what Manu says about the 
practice of Niyoga in Chapter IX one will note that it is not 
because of any usage which has modified the ancient rule of 
Niyoga, that Manu would prohibit it but on the strength of 
his opinion supported by enlightened public opion; In 
verse 64 he clearly states: 


“A widow must not be appointed to cohabit with any other (than her 
husband)” 
And in verse 68 he states: 


“ the virtuous censure that man who in his aed appoints a woman whose 
husband died, to bear children to another man” 


This-appears more like the sidnciation of anew rule of 
law prohibiting Niyoga in accordance with his opinion and as 
reflecting the views of cultured men than the mere recording 
of a usage against the practice of Niyoga which has grown up 
and which has attained the force of law. Similarly in the 
Yajnavalkya Smriti the marriage of the twice-born with Sudra 
women which was permitted by Manu and other Smritis 
anterior to him is condemned (vide II, 56). He expressly 
states ‘this is not my opinion.’ Many more instances may be 
quoted from the Smritis in support of the above statement. 

During the period of the digests all the Smritis were 
looked upon as constituting one material source of Hindu law 
and chronology was entirely ignored, and the various digest 
writers tried to deduce the rules of law by a process of inter- 
pretation and reconciliation of different texts, and in this they 
differed among themselves. Hence arose the different schools 
of law in the various provinces now recognised by the British 
Courts. The introductory portion of the Sarasvati Vilasa 
clearly shows the difficulty that was experienced on account of 
the conflicting opinions of the commentators, and hence, it is | 
stated, King Prataparudradeva arranged for the establishment 
in a book of clear rules of law. 
` Mr. Justice Holloway observed in Narasammal v, Bala- 


ramacharlul that: 

“ A very short experience will suffice to satisfy any Judge that a Pandit 
will always overcome a passage of Hindu law too stubborn for other 
manipulation by the often baseless allegation of custom”, 





1. (1863) 1 M.H.C.R. 420. 
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This is really a misunderstanding of the practice of 
commentators in attempting to reconcile two conflicting texts 
or interpreting a doubtful text to refer to the public opinion 
expressed by conduct of cultured and learned men as supporting 
their conċlusion. For this they use the word ‘Achara’. This 
is not the setting up of any custom having the force of law 
contrary to a written text. It is really the opinion expressed 
by the conduct of the wise who are versed in law and Aryan 
culture which is relied upon as a determining factor to support 
their conclusion. As the commentator has no authority apart 
from the text he is commenting on and other texts of equal 
authority, which he is quoting, he is diffident of relying on his 
own interpretation as conclusive and seeks for support the 
opinion of the wise as expressed in their conduct when 
observing the rules. 


The British Courts, in accordance with the great import- 
ance which they gave to custom and usage, developed the 
tendency to judicially recognise the many varied customs 
which cropped up their head during the period of Mahomedan 
rule, owing to the absence of the regular administration of 
Hindu law by the King’s Courts. This tendency is specially 
seen in the recognition of the many customary modes of 
marriage by the Courts of British India. While the tendency 
during the period of the administration of Hindu law by Hindu 
Kings was for the different kinds of marriage to drop out and 
the higher form of marriage, i.e., the Brahma form to become 
the more prevalent one, during the period of the British 
administration of the Hindu law, the kinds of marriage began 
to increase and many customary modes of marriage came to 
be recognised by the British Courts. Though originally the 
Brahma form was not applicable to the Kshatriya and other 
castes, it later became the prevalent form of marriage among 
all castes including the Sudras so that according to decisions 
the presumption is that it is in the Brahma form. While on 
the one side it was so, the decisions began to recognise various 
customary forms of marriage such as the Phul Vivaha among 
the Orissa Rajas, Dand marriages among the Raj Vamsies of 
Bengal, Santi grihita marriage among the Tippara castes, the 
Sarvasavadhana marriage among the Nambudris of Malabar. 
(Vide also other kinds of marriage given in Mandlik’s Hindu 
Law, pp. 418-425.) In some of the later digests such as the 
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Dharmasindhu and the Samskara Kaustubha the opinion is 
expressed that in respect of marriage, usage should be followed. 
For this reliance is placed on Asvalayana Grihya Sutra, where 
it is stated: 
“The usages of the country should be followed in marriages”. 
And on the text of Manu: 
“that the path of the virtuous should be followed by which one’s father 
and forefathers have gone. No sin will arise out of that”. 
But there is no indication of this exceptional rule in 


regard to marriages in the Smritis. 

During the period of British administration the formation 
of new sects like Brahmos led to their marriages being 
recognised. They are strictly monogamous and performed 
according to the rites of the Brahmo Church, the new Samhita 
as it is called in Sonaluxmi v. Vishnu Prasad1. Statutory 
marriages as under the Special Marriage Act, 1872, and Sikh 
Marriages under the Anand Marriage Act, 1909, are also 
recognized. 

In the application of the rules of the Smritis the British 
Courts have adopted the principle of (1) determining whether 
a text is merely directory or recommendatory, and (2) the 
doctrine of factum valet. In Srimati Uma Deyi v. Gokoolanund 
Das Mahapatra? the question arose as regards the validity of 
the adoption of a distant Sapinda in preference to the brother’s 
son on the ground that the Smritis were a mixture of religion, 
law and morality. The Judicial Committee held that the rule 
of the Dattaka Mimamsa giving preference to the brother’s 
son, is only directory and the adoption is not invalid.- In the 
case of an adoption of an only son the question of its validity led 
to serious controversy among the various High Courts. But the 
Judicial Committee in Gurulingaswami v. Ramalakshmammas, 
decided that the text of Vasishta was only directory 
so far as the adoption of an only son was concerned. 
Similarly the texts prohibiting marriages with the daughters, 
of one’s guru or with girls having hideous names or brother- 
less girls have been held to be merely directory. In the case 
of Yajnavalkya’s text on marriage referring to the necessity of 
the girl being aif and gadr, the Mitakshara enunciates 


the directory character of it and says that even if she is suffer- 
ing from disease and brotherless, she becomes the legal wife 





1. (1903) I.L.R. 28 Bom. 597. 
2. (1878) L.R. 5 I.A. 40: LL.R. 3 C. 587 (P.C.). 
3. (1899) 9 M.L.J. 67: L.R. 26°1.A. 113: LL.R. 22 Mad. 398 at 425 (P.C.). 
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amaka grax and in the case of Sapindas, Samanagotras and 
Samanapravaras the Mitakshara says she does not become a 


wife at all makadadi. So also the marriages of a step- 
mother’s sister, paternal uncle’s- wife’s sister, wife’s sister 
or their daughter were held valid as the texts prohibiting 
such marriages were held to be directory only. (Ragha- 
vendra Rao v. Jayaram Raol and Sri Rajah Vellanki 
Ramakrishna Rao v. Subbamma Rao2). In Raghavendra Rao 
v. Jayaram Raol for holding that the text is hortatory reliance 
is placed on Kullukabhatta’s remarks on Manu's text relating 
to the selection of a bride, (II, 6-11) that violation of none 
of these rules affects the legality of the union. But in his 
commentary on verse 5 his remark was that the girl must be 
supported asa mother. Asa guide to the interpretation whether 
the text relating to marriage is directory or not, the rules as to 
desertion of the girl and the observance of penance for entering 
into the prohibited alliance would indicate that the marriage is 
invalid; and if they are absent, then in such cases the marri- 
age is valid and the texts relating to them are directory only. 
Similarly, the prohibition not to marry a second wife except in 
certain cases has also been held to be directory only in Vira- 
swami Chetty v. Appaswami Chetty’. So far as the judicial 
decisions are concerned, no rules of interpretation have been 
laid down save the dictates of common sense by which a text is 
+o be construed as directory or otherwise on the supposed 
principle of mixture of religion, law and morality. In the case 
of the text relating to the adoption of an only son, the rule of 
the Mimamsa contained in the Hetuman-Nigadadhikarana 
was suggested as furnishing a safe guide. But the Judicial 
‘Committee has not pronounced upon the application of this 
rule except saying that it may be fairly argued. (Gurulinga- 
swami v. Ramalakshmammat. ) 

The doctrine of factum valet which is a doctrine of the 
Roman Civil Code has been applied to Hindu law, especially in 
the law of adoption and marriage. It is said to have its founda- 
tion in the Hindu commentaries especially in the Dayabhaga. 
‘The well-known sentence CIRCE! TGA: AAMT il 


1. (1897) 7 M.L.J. 134: Í Le R. 20 Mad. 283. 
2. (1920) 39 M.L.J. 183 : I.L.R. 43 Mad. 830. 
3. (1803) 1 M.HLC.R. 375. 
4. (1899) oMLJ. 67: L.R. 261. A. 113; „LLR. 22 Mad. 398 at 425 (P. C) 
G 
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“a thing or the nature of a thing cannot be altered: 
by a hundred texts”, which occurs in the portion of the- 
Dayabhaga relating to the question of the power of alienation. 
of immovable property by a father with the consent of his. 
sons is referred to by Hindu law writers and by decided cases 
as the Hindu law counterpart of the doctrine. The sentence- 
referred to is well-known throughout Sanskrit religious and 
philosophical literature and its meaning as understood by 
Sanskritists is that what exists in the world and is proved to- 
exist by perception cannot be altered by a hundred texts. The 
familiar illustration given is that any number of texts cannot 
hold that fire is not hot or that a pot is really a cloth. From. 
this the purport of the sentence is clear. It is difficult to see- 
the connection between this and the doctrine of facium valet.. 
The relevancy of the reference to this Sanskrit maxim by- 
Jimutavahana is readily seen. The power of the father over- 
the immovables is a well-known fact of experience and any 
number of texts cannot do away with the power which he- 
possesses, for in a family, by the very nature of his being the- 
father, he is powerful and can deal with the property as he- 
wishes, even contrary to the wishes of his sons. No legal. 
maxim is intended to be connoted by it. Of course, the Hindu. 
commentaries hold in some instances that a particular prohibi-- 
tion is directory only and appeals only to the moral conscience- 
of a person. When a text is directory can only be- 
decided from the context and from the nature of the prohibi- 
tion. This will be clear on a perusal of Ss. 28, 29 and 30 of 
Colebrooke’s Dayabhaga, Ch. II. There in discussing the 
question whether the father of an undivided family under the- 
Dayabhaga has got the power to make a sale, gift or other- 
transfer of immovable property without the consent of his- 
sons, Jimutavahana considers the effect of a text of Vyasa. 
prohibiting the alienation by a coparcener without the consent. 
of the other coparceners. He says that by the text a moral: 
offence only is intended. Then he proceeds to consider the- 
effect of another text prohibiting the gift or sale of immov-- 
able property acquired by a man himself without convening all' 
the sons, and says that though the sale or gift may infringe- 
this precept, it is not void. The reason he gives is the sentence- 
referred to above, viz., a thing or the nature of a thing, cannot 
be altered by a hundred texts. Raghunandana, commenting 
on this sentence, refers to the illustration of the precept ‘slay- 
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not a Brahmin’ and says ‘if a.Brahmin be slain’ the précept, 
‘slay not a Brahmin’ does not annul the murder nor does it 
render the killing of a'Brahmin impossible. What then? It 
declares.the sin. This illustration given by Raghunandana will 
show how far removed is this phrase from the doctrine of 
factum valet. What Jimutavahana really means is that as the 
absolute power of the father over the self-acquired property or 
‘the ancestral property is established in law, the texts prohibit- 
ing alienations by him without the consent of his sons or other 
coparceners have no legal force and cannot affect the power. 
As acorollary, instead of saying that the texts prohibiting 
alienations are absolutely unmeaning, it may be said that they 
impart a moral offence or sin. But the doctrine of factum 
valet which literally means ‘a thing which is not valid, if done,. 
_becomes valid’ connotes that even though an act or transaction 
may violate rules or formalities established by law which 
do not go to the root of the matter, or render the trans- 
‘action absolutely null, when completed is valid in law 
and must be recognised by courts. It does not mean that 
a thing which is not legally valid, if done becomes legally 
valid. As the Privy Council observed in Gurulingaswami v. 
Ramalakshmammai : 


“ That unhappily expressed maxim causes trouble in, Indian Courts.. 
The truth is that the two halves of the maxim apply to two different depart- 
ments of life. Many things which ought not to be done in point of morals. 
or religion are valid in point of law. But it is nonsensical to apply the, whole 
maxim to the same class of actions and to say that what ought not to be done 
in law stands good in law,” 


That is why in Budansa Rowther v. Fatma Bi2 the Madras. 
High Court held that the doctrine of factum valet cannot apply 
to the adoption of an orphan which is invalid under the Hindu 
law. But in Venkatacharyulu v. Rangacharyulu3 where a girl 
was given in marriage by her mother without the consent of 
the father the doctrine of factum valet applied, as the giving 
by the mother without the consent of the father does not get 
to the root of the transaction and marriage once performed 
according to religious ceremonies should not be’ set aside 

_except on clear proof of fraud. 

Lastly, the principle that a decision if accepted for a long 

number of years by the public as the basis of their transaction 





1. (1899) 9 M.L.J. 67: L.R. 267.A. 113 at 144: I.L.R. 22 M. 398 (P.C.). 
2. (1913)°26 M.L.J. 260. 
3. (1890) 1 M.L,J. 85: LL.R. 14 M. 316, 
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should not be disturbed even if it is anerror according to the 
right interpretation of the texts has sometimes been followed 
by the Judicial Committee (vide Bhagwan Singh v. Bhagwan 
‘Singh! and Jagdish Bahadur v. Sheo Partab Singh®), In the 
first case it was pointed out that, according to the texts, the 
adoption of the mother’s sister’s son can be argued to be valid. 
But the Judicial Committee said that as it had been held for 
the last 80 or 90 years to be invalid, it will not disturb the 
original construction, In Jagdish Bahadur v. Sheo Partab 
Singh? it was pointed out that certain words were added not 
by the commentator Kullukabhatta but by another inferior 
commentator, Prakash and Sir William Jones was wrong in 
thinking it was by Kulluka. But their Lordships said: 


“Sir William Jones’ version was probably founded on the tradition of the 
time at which he wrote, and has been accepted in the Indian Courts without 
question. Communis error facit jus is a sound maxim.” 


This has been criticised by Sircar Sastri in his Hindu law 
as inapplicable to India where the highest court is not suffi- 
ciently acquainted with the language of the texts and the 
usages of the people. 





SUMMARY OF ENGLISH CASES. 


NEWCASTLE-UPON-TYNE CORPORATION AND GATESHEAD Cor- 
PORATION V. RAILWAY ASSESSMENT! peony AnD L. & N. E. 
Ry. Co., (1937) A. C. 275. 


, Rating—Railway—Bridge for railway and ond for passengers 
—Upper deck for railway—Loawer deck, for passengers, vehicles, 
etc.—Tolls treated as general revenue of the Railway Company— 
Railways (Valuation for Rating) Act, 1930, S. 1, sub-S. (3) 
:—If lower deck a ‘railway hereditament’. 


In pursuance of S. 23 of the Newcastle-upon-Tyne and Berwick 
Railway Act, 1845, which required the company “to construct and 
maintain a bridge across the river Tyne” and so to construct the 
said bridge as to make it “available not only for the purpose of 
carrying the said railway across the river but also for providing a 
roadway for the passage of passengers”, etc., across the said bridge, 
the bridge in question was constructed by the ‘predecessor of the 
Railway Company. The bridge consisted of an upper deck for the 
railway and a Tower deck carrying a roadway. with a toll house at 


“1. (1898) L.R. 26 I.A, 153: LL.R. 21 A. 412 (P.C.). 
2. (1901) 11 M.L.J. 178: L.R. 28 I.A. 100: I.L.R. 23 A. 369 (P.C.). 
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each end of the lower deck to enable the Railway Company to col- 
lect tolls from passengers using the lower deck. The tolls so taken 
went to increase the general revenue of the whole undertaking of 
thé Railway Company. The question arose whether the bridge was 
-a ‘railway hereditament’ within the meaning of S. 1, sub-S. (3) of 
the Railways (Valuation for Rating) Act; 1930, and as such rateable 
only by the Railway Assessment Authority and not as a road-bridge. 
by the corporations under the general law. S. 1, sub-S. (3) defines 
Railway hereditament as “any hereditament occupied for the purposes 
of the undertaking of a Railway Company” and “undertaking . 

includes . . . . . (b)- any subsidiary or ancillary 
undertaking carried on by the company, not being a road transport, 
sea transport, or air transport undertaking”. 

Held, that the lower deck was part of the principal undertaking 
of the company and is a hereditament occupied for the purpose of 
that undertaking. Even otherwise the roadway undertaking is at 
least an undertaking “subsidiary or ancillary” to the “principal” 
or railway undertaking.of the nespondent company. As such it 
was a “railway hereditament”. 


Ricwarps v. GosKkar, (1937) A.C. 304. 


Workmen’s Compensation Act, 1925, Ss. 1, 43, sub-S. a d= 
Workmen suffering from miners nystagmus—Certificate of dis- 
ablement—Compensation paid—Workmen joining duty again—Not 
recovered—Unable to continue—Claim for compensation—If a 
fresh certificate of disoblement necessary. 


A workman who has been certified as suffering from miner’s 
nystagmus and thereby to have been disabled, and receives com- 
pensation for some time but returns to his former work at his former 
wages although he has not in fact recovered from the disease, aud 
is still found to be suffering from the same disease, and to be dis- 
abled by that disease, is not debarred from recavering compensation 
- on foot of the original certificate. Where therefore a miner suffered 
in 1932 from nystagmus, and being duly certified received com- 
pensation for a time, then joined employment again but finding him- 
self after a time unable to continue left it and applied for compensa- 
tion but without any further valid medical certificate, and it is found 
that he was not recovered from the disease, he can rely on the original 
certificate which he has obtained and it is not necessary that he 
should obtain a second certificate of disablement before he’ can 
receive compensation for the second dmablement:” : 





ALDERMAN V. GREAT WESTERN RAILWAY COMPANY, (1937 } 
A.C. 454. 


_ Workmen's Compensation Act, 1925, S. 1—Travelling - ticket 
collector—Headquarters at O—Duty to travel from O-to S—Stay 
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overnights..at S—Lodgings at S at the workmen's choice—Duty to 
notify address to employers and. to be ready to work if called on for 
emergencies—Ticket collector leaving his lodgings in the routine, 
course to resume his employment—Accident on the way—If m the 
course of the employment. f . 


A travelling ticket collector of the G. W. Ry. Co. was residing 
at Oxford. His duty required him to travel from Oxford to 
Swansea, where he had to stay overnight, and next morning to 
return to Oxford. His obligations under the contract of. service 
required him to leave his address with his employers so that they 
may know where to find him in case-he was required for emergency 
duty as a guard, for which also he was qualified, and to live in a 
reasonable proximity to the station. He had an unfettered choice 
at the end of the day’s work as ticket collector to spend the night 
as he pleased and to return to duty the next morning, subject only to 
this obligation to attend duty if called on for any emergency and he 
was at liberty to choose what route he pleased to come to the station. 
One morning he started from his lodgings to go to the Swansea 
station to take up his duties but slipped and fell in the highway and 
sustained the injuries in respect of which he claimed compensation. 


Held, that the accident did not arise in the course of the employ- 
ment. The words in the course of the employment do not mean 
@uring the currency of the time of the engagement, but in the course 
of the work which a man is employed to do and what is incident 
to it. ‘In the course of employment’ connotes the idea that the 
workman is doing something which is part of his service to his 
employer or master. There is no contractual limitation at all of 
the man’s choice of abode either at Swansea or at Oxford. When 
the workman set out from the house in which he had chosen to 
lodge in Swansea to go to sign on at the station he was subject to 
no control and he was for all purposes.in the same position as an 
ordinary member of the public, using the streets in transit to his 
employer’s premises. 


London and North-Eastern Ry. Co. v. Brentnall, (1933) A.C. 
489, distinguished. 


KNOWLES v. SOUTHERN Rartway Company, (1937) A.C. 463. 


Workmen's Compensation Act, 1925, S. 1—Accident to work- 
man—Rule prohibiting employees from drinking intoxicating liquor 
while on duty—Employee. driving a van—Employee leaving the van 
and going to drink—Van tied—Returning after drink and getting 
into the van—Slipping while attempting to mount on the box seat 
—Death caused thereby—If accident occurred im the course of 
employment. 


It was a rule of the Southern Railway Company (England) 
that “employees. must not consume intoxicating liquor while on 
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-duty” and it was known to all the employees. A workman K was 
-employed as a van driver by the said Southern Railway Company. 
-He was sent on duty from the Railway Company’s Tooley Street de- 
‘pot to take a load to their depot at Nine Elms. While on his way from 
Tooley Street to Nine Elms, K stopped his van outside a public 
house, descended from the box seat having first drawn into the near 
side kerb, put a chain on the near side hind wheel, removed the 
near side trace, threw it over the back of the near side house, and 
put the reins through a brass ring on the harness. Then leaving the 
van in charge of the boy, he went some distance up a side strect 
to a public house to get a glass of beer. and also to use the lavatory. 
It was found that the dominant purpose was to drink beer. He 
took beer and went back straight to the van to resume his duty. He 
removed the chain from the wheel, replaced the trace, took the 
teins in his hands and was in the act of mounting to the box seat, 
‘when, by the horses suddenly moving, he slipped:and fell under the 
wheel and sustained injuries and died. His widow claimed com- 
pensation. 


Held, that the accident did not arise in the course of the de- 
-ceased’s employment. From the moment that the workman left the 
driver’s seat as the first step towards the public house, he broke off 
his employment; and none of the acts which he did, such as chaining 
‘up the near hind wheel, or unfastening the near trace or putting the 
‘reins through the harness ring, were acts done in the course of his 
employment. Where a man leaves his work in order to break a 
tule; he necessarily takes himself out of the scope or sphere of his 
employment, and remains outside its limits until the time he resumes 
‘his employment. When he returned to the van he had perforce to 
-do several things before he could resume the work which he was 
employed to do. He had to unchain a wheel, refasten a trace, take 
‘possession of the reins, and regain effective control of his horses in 
‘order to start them again on their interrupted journey. The acci- 
‘dent happened before the workman had completed the series of acts 
which, owing to his breach of duty, had to be performed before he 
-could begin to regain effective control of his horses for the purpose 
-of re-starting them on the interrupted journey and therefore the 
accident did not happen in the course of employment. 





Evans v. Bartram, (1937) A.C. 473. 


Practice and procedure—Decree ex parte—Application for 
stay of execution—Stay granted—Later application to set aside. the 
ex parte decree—If mainiainable—Powers of appellate Court. 

The plaintiff obtained an ex parte decree for payment of money 
‘against the defendant. The plaintiff’s solicitor applied for execu- 
tion when the defendant appeared and prayed for time to raise the 
money. Time was granted. Later on, he applied to have the decree 
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set aside and for leave to defend. The Master refused the applica- 
tion but on appeal the Judge set aside the judgment on terms as to 
costs. On appeal therefrom, the Court of Appeal reversed the 
judgment holding that the Judge was precluded from exercising his 
discretion to set aside the judgment by the fact that with knowledge 
of the judgment the defendant had applied for the matter to stand 
over for him to see if he could arrange to pay, thereby electing to 
abide by the judgment and by the plaintiff having consented to the 
time being granted, the plaintiff gained a benefit, namely, time, 
‘which ‘he cannot reprobate. 


Held (reversing the Court of Appeal), that where a judgment- 
debtor asks for and obtains stay of execution, he does not approbate 
` the judgment so as to preclude him thereafter from seeking to set 
it aside whether by appeal or otherwise. 


While the appellate Court will not normally interfere with the 
exercise of the Judge’s discretion on grounds of law, yet if it sees 
that on other grounds the decision will result in injustice being done, 
it has both the power and the duty to remedy it. Appellate jurisdic- 
tion is always statutory and there is in the statute (Rules of Supreme 
Court) no restriction upon the jurisdiction of the Court of Appeal. 





Kirk v. Eustace, (1937) A.C. 491. 


Husband and wife—Deed of separation—Covenant to pay a 
weekly sum to wife during her ife—Death of husband—If estate 


liable to pay—Absence of provision es the estate—Law of 
Property Act, 1925,.S. 80. 


By a deed dated 23rd Seminer 1922, aie between the 
husband T.L.K. and his wife A.M.K., they had mutually agreed 
to live apart and the husband had agreed to pay his wife “a clear 
weekly sum of two pounds during her life for the maintenance and 
support of herself” so long as she “shall continue to lead a chaste 
life”. There was a further provision that in case they “shall at any 
time hereafter cohabit as man and wife then and in such case the 
said weekly sum of two pounds shall no longer be payable and alt 
the covenants hereinbefore contained shall become void”. In 1936: 
the husband died and the executors refused to pay the sum con- 
tending that the deed was effective only during his lifetime. 


Held, that on the plain construction of the agreement, the hus- 
band’s estate remained liable to pay this sum which he had cove- 
nanted to pay to the wife during her life. Though the covenant is 
not expressly made by the covenantor for his executors and adminis- 
trators, the deed must be read as so made, by virtue of S. 80 of the 
Law of Property” Act, 1925, which has only reproduced the old law 
contained in the Conveyancing Act, 1881. ` 
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Awprews v. Director oF Pustic Prosecutions, (1937) AC. 


576, 


_ Criminal law—Manslaughter—Reckless driving of motor car 
—Elements to be considered—Road Traffic Act, 1930, S. 11 and 
Road Traffic Act, 1934, S. 34... 


The accused was employed by L: Corporation Transport 
Department. On the day of the accident he was directed 
to take a van to assist a corporation omnibus which had 
broken down about four miles away. One B was driving 
a saloon car down the road at about 10 miles an hour 
and he noticed about 30 yards ahead, the deceased C cross- 
ing thè road from B’s nearside. The road was 29 feet wide. The 
accused driving fast over 30 miles an hour and driving well over 
on the offside of the road ran into C who was then within 3 or 
4 paces of the kerb. He was carried on the bonnet for a short 
period, thrown forward and run over by the van. On a charge of 
manslaughter the Judge summed up as follows :—“I£ a man is doing 
an unlawful act—if he is doing something which the law says that 
he must not do, and because he is doing it, he kills somebody, then 
he is guilty not only of that unlawful act, but of manslaughter. He 
has killed somebody in the course of doing and because he was doing, 
an unawful thing. If he is driving (a motor car) recklessly he 
commits an offence whether he kills anybody or whether he does 
not, but if because he is driving recklessly somebody is killed, then 
he is guilty of the offence- of manslaughter. I think I 
ought to tell you this, that if you thought that although 
‘he drove recklessly and although he drove at a speed 
or in a manner dangerous to the public within the words of (S. 11 
of the Road Traffic Act, 1930) but that it was not because of that 
that this man was killed, the law would entitle you to convict him 
not of manslaughter but of dangerous driving. But in this case 
I am bound to tell you that if you think that he was driving reck- 
lessly and in a dangerous manner within the meaning of these words, 
and it was because of that Mr. C. was killed, then it is your bounden 
duty to convict him of manslaughter.” 

Held, that though there may be something open to criticism in 
the earlier portion of the charge, on a consideration of the summing 
up as a whole, the true question was ultimately put to the jury and 
on the evidence the verdict of guilty was inevitable. In directing 
the jury in a case of manslaughter by rash driving, the judge 
should in the first instance charge them substantially in accordance 
with the general law, that is, requiring the high degree of negligence 
indicated in Bateman’s case, namely, that the facts must be such 
“that in the opinion of the jury, the negligence of the accused went 
beyond a mere matter of compensation between subjects and shew- 
ed such disregard for the life and safety of others as to amount to 
a crime against the state and conduct deserving punishment. Then 

H 
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the judge should explain that such degree of negligence is not 
necessarily the same as that which is required for the offence of 
dangerous driving and then indicate to them the conditions under 
which they might acquit of manslaughter and convict of dangerous 
driving. A direction that all they had to consider was whether 
death was caused by dangerous driving within S. 11 of the Road 
‘Traffic Act, 1930, and no more would be a misdirection. 

N.B.—Ss. 11 and 21 of the Road Traffic Act, 1930, are as fol- 
‘lows :— : 

Road Traffic Act, S. 11, sub-S. (1): “If any person drives a motor 
vehicle on a road recklessly, or at a speed or in a manner which is dangerous 
to the public, having regard to all the circumstances of the case, including 
the nature, condition, and use of the road, and the amount of traffic which 
is actually at the time, or which might reasonably be expected to be, on the 
road, he shall be liable (to fine or imprisonment) .” 

“Section 21 makes provision for the giving of notice to persons whom 
it is intended to prosecute under (inter alia) S. 11.” i 

Section 34 of the Road Traffic Act, 1934, is as follows :— 

“Upon the trial of a person who is indicted for manslaughter im con- 
nection with the driving of a motor vehicle by him, it shall be lawful for 
the jury, if they are satisfied that he is guilty of an offence under section 11 
of the principal Act (which relates to reckless or dangerous driving) to 
find him guilty of that offence, whether or not the requirements of sec+ 
tion 21 of the principal Act (which relates to notice of prosecutions) have 
been satisfied as respects that offence.” ` 


In re A Destor, (1937) 1 Ch. 181. 

Insolvency—Moneylenders Act, 1927, S. 9, sub-S. (1)—Peti- 
tion by moneylender to adjudicate debtor—Claim for principal and 
5 per cent. interest—Balance interest reserved as claimable under, 
S. 9, sub-S. (1)—Tender by debtor of principal and 5 per cent. 
interest alone—If creditor bound to accept—Jurisdiction to make, 
recewing order. 

At the time of the bankruptcy petition, there was due by the 
‘debtor certain sums at more than 5 per cent. interest. The money- 
lender filed a petition to adjudicate the debtor an insolvent setting 
‘out the amounts due under certain promissory notes with 5 per 
cent. interest and then it (petition) added “and we have also a claim 
for interest on the said two promissory notes which is postponed in- 
terest under S. 9, sub-S. (1) of the Moneylenders Act, 1927,” for 
a certain sum. At the hearing, the debtor’ tendered all the moneys 
due with 5 per cent. interest only but the moneylenders refused to 
accept it. The debtor contended that he had tendered what was 
` due and as that was not accepted the petition must be dismissed. 
S. 9, sub-S. (1) of the Moneylenders Act, 1927, provides that 
“where a debt due to a moneylender in respect of a loan made by 
him shall, for the purposes of the Bankruptcy Act, 1914, relating to 
the presentation of a bankruptcy petition. . . . be calculated at 
a rate not exceeding 5 per cent. per annum, but nothing in the 
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foregoing provision shall prejudice the right of the creditor to re- 
ceive out of the estate, after all the debts proved in the estate have 
been paid in full, any higher rate of interest to which he may be 
entitled”. 


Held, that in computing the fifty pounds required for presen- 
tation of a bankruptcy petition by S. 4 of the Bankruptcy Act, 1914, 
S. 9, sub-S. (1) would have the effect that the figure should be 
arrived at only by utilising by way. of interest not more than 5 per 
cent., but that does not make the debt any the less a debt due. The 
sum of interest beyond the 5 per cent. was in law owing by the 
debtor to the moneylenders and in the event of debts proved in 
the estate being paid in full the moneylender would be entitled in 
the bankruptcy proceedings to that sum. The mere fact that they 
could not include it in the quantum which would enable them to 
bring in a petition does not prevent it being said that it was part 
of the debt owing to them recoverable in bankruptcy proceedings. 
The petition cannot therefore be dismissed. 





In te: Keen. EversHep v. Grirriras, (1937) 1 Ch. 236. 


Will—Secret trust—Clause. to pay such person ‘as may be 
notified by me’ to the executors or either of them—Notification to, 
one trustee prior to will—If evidence of such trusts admissible—If 
such a notification valid—Wills Act, 1837. 


A testator by his will, dated 11th August, 1932, appointed K, H, 
and E to be executors and trustees of the will and by cl. (5) stated 
“I give to the said H and E the sum of 10,0001. free of duty to be 
held upon trust and disposed of by them among such person or 
persons. . . . . as may be notified by me to them or either 
of them during my lifetime and in default of such notification and 
so far as such notification shall not extend I declare that the sum 
of 10,000/. or such part thereof.as shall not be disposed of in man- 
` ner aforesaid shall fall into and form part of my residuary estate”. 
It was in evidence that he had told Mr. E in 1928 when he wrote a 
will containing an identical clause that he (testator) wished to give 
a legacy to a person whose name he wished to keep secret and in 
March, 1932, when a new will was written he brought a sealed 
envelope addressed to H and E and handed it over to Mr. E with 
instructions to keep it with his will and open it after his death. 
The envelope contained a memorandum signed by the testator, con- 
taining the beneficiary’s name with the words “in accordance with 
the directions in my will”. In August, when the last will in ques- 
tion was executed, cl. (5) was left intact and this cover remained 
with Mr. E. Mr. H was not notified of this will after the testa- 
tor’s death. 


Farwell, J., held that the clause required the name and iden- 
tity of the beneficiary to be expressly disclosed to the trustees dur- 
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ing the testator’s lifetime and as that was not done it was not 
enough. 


Held, by the Court of Appeal (affirming Farwell, J. „ on other 
grounds) that giving of the envelope would be sufficient ‘notifica~ 
tion. But cl. (5) should be considered as contemplating future 
dispositions and as reserving to the testator the power of making 
such dispositions without a duly attested codicil, simply by notify- 
ing them during his lifetime but that is invalid as contrary to Wills. 
Act, 1837, as pointed out by Lord Sumner in (1929) A. C. 339. 
Further the trusts which it is sought to establish by parol evidence 
would be inconsistent with the express terms of the will. If cl. (5) 
had been worded as applying to trusts previously indicated by the 
testator, the sealed letter would have been admissible, subject to 
proof of communication and acceptance of the trust. 


Blackwell v. Blackweil, (1929) A. C. 318, distinguished. 





CAHILL V. LONDON CO-OPERATIVE SOCIETY, LIMITED, (1937) 1 
Ch. 265. 


Industrial and Provident Societies Act, 1893, s. 10, sub-S. (6): 
—Industrial and Prudential Society—Co-operative Society regis- 
tered under the Act—Rule allowing allocation of a percentage of 
net profits for political activities: 


A society was registered in 1920 under the fidusia and Pru- 
dential Societies Act, 1893, with a membership of 530,610 persons 
and a share capital of 6,790,509/. odd. One of the rules provided that 
“5 pet cent. of the net profits shall be allocated to an education and 
a Political Fund”. The society since its registration allocated out of 
the net profits earned to an education and a political fund of the 
society and had applied half of that to political activities. The 
question was if such application was pr oper and intra vires. | 


Held, that sub-S. (6) of S. 10 of the Industrial and Provident 
Act, 1893, provides that “the rules of every society registered under 
this Act shall provide for the profits being appropriated to any 
purposes stated therein or determined in such manner as the, rules 
direct”. The words “any purpose” are very wide and therefore 
it cannot be limited as to.any purposes connected with the society’s 
obj ects. The allocation’ was therefore intra vires. 


Decision of Lord Ormidale in Lafferty v. Barrhead Co 0-0 perative 
eae, Ltd., (1919) 1 Sc. L. T. 257, applied. 


ADAMSON V. BIRKENHEAD CORPORATION, (1937) 1 Ch, 279. 


` Costs—Practice— Defendants to have the costs except costs 
attributable :to an issue—Efect of—If plaintiff entitled to appor- 
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dionment—Repeal of R. 5 of. O. 65 of Rules of Supreme Court— 
Effect of. 


In dismissing an action, the Judge directed the defendants to 
have the costs of the action (to be taxed as between solicitor and 
client) except the costs attributable to a particular issue, the costs 
on that issue to be the plaintiff’s and to be taxed as between party 
and party. 

Held, that the repeal of R. 2 of O. 65 of the Rules of Supreme 
Court has made no difference in this respect and an order of this 
kind is to be read and construed as excluding only the amount by 
which the costs have been increased by such issue or proceedings, 
and the plaintiff cannot claim to have the general costs of the 
action apportioned, as was the case before 1902. 


In re: Mortimers (Lonpon), Lrmrrep, (1937) 1 Ch. 289. 


Company—V oluntary liquidation by members—A ppointment of 
‘liquidator and fixing of renvuneration—Later compulsory order to 
wind up by Couri—If voluntary, liquidator’s remuneration can be 
reviewed by Court—Companies Act, 1925, S. 175 and Companies Act 
(Winding-up) Rules 1929, r. 192—Effect of. 


At an extraordinary general meeting it was resolved that the 
company should be wound up voluntarily and at a later meeting 
pursuant to S. 232 of the Companies Act, 1929, the remuneration 
of the voluntary liquidator was fixed by the members at 550). 
About a month after, the company was ordered to be compulsorily 
wound up on a petition of a creditor. The voluntary liquidator 
claimed that his remuneration must be deemed to have been validly 
fixed under the provisions of S. 175 and that he was entitled to the 
whole of it. 


Held, that on compulsory liquidation, the distribution -of assets 
on such a winding up is fixed by r. 192 of the Companies (Wind- 
ing-up) Rules of 1929 and under it the Court, in any case where a 
‘voluntary liquidation has been superseded by a compulsory’ order, 
has power to review any remuneration that has been fixed to the 
liquidator either by the members or by the creditors. 





Lewis v. PLUNKET, (1937) 1 Ch. 306. 


Morigage—Title deeds of property in possession of mortgagee 
——Morigage. barred—Mortgagor in possession of the properties— 
Mortgagor if can claim possession of title deeds. 


By a mortgage dated 18—3—1921 the plaintiff mortgaged 
to the defendants certain hereditaments for securing a loan of 
1,600/. with interest at 6 per cent. per annum. The mortgage deed 
and other title deeds were handed over to the defendant. In 
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November, 1921, the plaintiff duly: paid to the defendant interest 
due under the mortgage. That was the only payment of interest and 
no further payments were made and no acknowledgment of the 
debt. In 1936 the mortgagor filed the suit for delivery to her of 
the mortgage deed and all other title deeds in the possession or 
control of the defendant. 


Held, that the plaintiff was entitled to succeed. Prima facie 
the legal estate is in the person who is in possession of the pro- 
perty, that is, the plaintiff. The effect of the Statutes of Limitations 
is not to convey any estate or interest from the person in whom it 
was originally to the trespasser or other person who acquires a 
title by virtue of the Acts, but on the other hand the estate, whe- 
ther it be legal or equitable or both, of the original mortgagee or 
the original owner, is put an end to once and for all by these 
statutes. That person no longer has any title in law or in equity, 
his rights having ceased. The plaintiff having an indefeasible title 
is entitled to get back the title deeds to which she is entitled. 





Iron TRADES EMPLOYERS INSURANCE ASSOCIATION, LID. v. 
Union Lanp anp House Investors, Lrp., (1936) 1 Ch. 313. 


Mortgage—Mortgage-deed—Mortgagor covenanting not to 
exercise his power of leasing given by the Law of Property Act, 
1925, without mortgagee’s consent—Lease granted without such con- 
sent—If amounts to a breach of the covenant not to lease. 


By a legal charge, dated Ist October, 1935, the defend- 
ants (borrowers) charged the lands comprised in the charge and 
certain other freehold premises to the plaintiffs (mortgagees) and 
under it the defendants agreed not to exercise the power òf leasing: 
conferred on them as morigagors in possession under the. Law of 
Property Act, 1925, without the previous written consent of the 
plaintiffs. But shortly afterwards the defendants demised a part of 
the premises on a yearly tenancy without the consent of the mort- 
gagees. When the mortgagees came to know of it, they brought an. 
action for a declaration that such a lease constituted a breach of 
the agreement. T 


Held, that the Act did not take away the power of a mortgagor 
in possession to lease as it stood before the Act. Before the Pro- 
perty Act of 1925 and the Conveyancing Act, 1881, the position was. 
that in the case of a legal mortgage, the mortgagor although in pos- 
session, had no power at'all to grant a lease which was binding on 
the mortgagees. Any lease granted by him to some third party 
would be in no way binding on the mortgagee and as between the 
lessee and the mortgagee would create no estate or interest against 
the mortgagee except that he had a right to redeem in the event of 
the mortgagee taking steps to evict him from possession. As bet- 
ween the mortgagor and ‘the lessee it was a good lease. The Con- 
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veyancing Act, 1881, gave some power to the mortgagor to grant a 
binding lease under certain circumstances. The mortgage deed 
only dealt with this right and it is this right that the mortgagor 
agreed not to exercise without mortgagee’s consent. There has been: 
therefore no breach of the contract, as the mortgagors were not 
exercising their statutory power. 


In re: T. N. Farrer, Limited, (1937) 1 Ch. 352. 


Company—Governing Director—Appointment for life or volun- 
tary retirement at a salary—V oluntary winding-up—If Director en- 
titled to damages for loss of office. 





A company was incorporated as a private company for the 
purpose of carrying on shoe trade. One J held 2,100 shares out 
of 2,102 issued. By Article 12 it was provided that J 
should be the governing director of the company for life or 
until he should resign’ or be removed by special resolution. His. 
remuneration was fixed at £300 a year. From 1927 to 1933 J was. 
the sole director of the company. ‘In 1934 an extraordinary resolu- 
tion was passed for voluntary winding up of the company and the 
company was accordingly wound up. Mr. P and Mr. B were appoint- 
ed liquidators. J assigned all his assets to his creditors and the 
assignees claimed from the liquidators, along with the moneys. 
advanced by J to the company, compensation for loss of office as. 
managing director. 


Held, that J held office on the terms of the articles. It is from. 
them alone that the terms of his contract can be ascertained. The 
result of the resolution to wind up in the circumstances was to put 
an end to the contract. But as the terms of the contract is to be 
found only in the articles, it is a condition of the continued employ- 
ment of the director that the company must continue to exist. The 
employment of the governing director was, therefore, as a matter 
of contract, limited to the active life of the company. Therefore 
there has been no breach of the contract and as such no compensa- 
tion can be claimed as for breach. 

The question whether where apart altogether from the articles, 
the company and the director have entered into an independent 
agreement, and the period of service is for a fixed term or for the 
life of the director, and the company goes into liquidation, the 
company can claim compensation for loss of service left open. 





JOTTINGS AND CUTTINGS. 


Life Peerages——There has been an interesting correspondence 
in the Times on Life Peerages, and there was a debate on the sub- 
ject in the House of Lords on March 24, on a motion by Lordi 
Strickland. ‘The debate, in which fortunately the Lord Chancellor 
was able to take part, led nowhere, though Life Peerages and a. 
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restriction of the hereditary element offer the’ simplest way of 
reforming the constitution of the. House, which, though long de- 
layed, is, it is safe to say, bound to come. It seems axiomatic that 
it had better come on the initiative of the House of Lords itself 
than. be forced on it from without. The. correspondence began in 
the Times of March 12 with a letter from Sir John Marriott 
questioning the finality of the decision of the Committee of Privi- 
leges in 1856 in the Wensleydale case, when it was proposed to 
confer a life peerage on Baron Parke. It included a letter (March 
15) from Mr. Edward F. Iwi, pointing out that, on the authorities, 
a resolution of the Committee is not a final judgment, and referring 
to the Rhondda case, (1922) 2 A.C. 376, in which Lord Birkenhead 
induced the Committee to reverse its previous decision that a peeress 
in her own right could, since the Sex (Disqualification Removal) 
Act, 1919, receive a summons to Parliament. This left the suff- 
ciently absurd result that a peeress cannot sit in the House of Lords, 
but the wife of a peer can sit in the House of Com- 
mons. That, of course, does not touch life peerages, but it shows 
that a decision of the Committee of Privileges is not final. In a 
letter (Times, March 30) summing up. the correspondence, Sir 
John Marriott suggests that the Crown (of course, on advice) 
should to-day ignore the Wensleydale decision. The appointment of 
life peers, if made, would no doubt produce an interesting situa- 
tion. Very possibly it would be generally acquiesced in as an 
excellent innovation. Then would arise the question of restricting 
the hereditary element—L.J., 1937, p. 227. 





_ The Speed Limit: A Novel Point—Section 3 of the Road 
‘Traffic Act, 1934, exempts a motor-vehicle from the speed limit 
when used for “fire-brigade, ambulance or police purposes” if 
observance of the limit “would be likely to hinder the user of the 
vehicle for the purpose for which it is being used on that occasion”. 
‘Can a private person, seeing a motor-vehicle which he believes to 
Þe exceeding the speed limit, pursue it with a view to obtaining by 
his own speedometer evidence of an offence, and then justify his 
‘own excessive speed on the ground that he was acting -for “police 
purposes”? This pertinent question does not appear to have been 
the subject of judicial determination.in England, but the High 
Court of Justiciary of Scotland recently answered the question in 
` the negative in Strathern v. Gladstone, (1937) Sc.L.T. 62. This 
‘was ..a case stated by the Sheriff Substitute of Lanarkshire, who 
found as fact that the defendant had seen a police car which he 
believed was being driven at an excessive speed. The defendant 
accordingly pursued it in order to obtain evidence of a breach of 
the law, but was himself stopped and charged with exceeding the 
speed limit. The Sheriff Substitute further found that the police 
car was exceeding the speed limit without justification, but that 
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the defendant was justified if in the opinion of the High Court he 
was using his car for “police purposes”. The Court- held that he 
could not crave in aid this statutory exemption, in that the general 
public duty of preventing breaches of the law did not justify in the 
case of so trivial an offence the offender himself breaking the law; 
and that the words “police purposes” was not an apt expression to 
describe this general public duty. Whilst not of binding authority, we 
imagine that this decision is one whose reasoning would commend 
itself to the Courts of this country if and when they are called upon 
to determine this question—L.J., 1937, f. 228. 





Libel or No Libel-—The Court of Appeal again could not 
agree recently as to an interesting libel action which came up from 
Assizes (Byrne. v. Dean, 1936, 3 All. E. R. 204). The Judge 
on Circuit thought that a few lines of doggerel verse put up on 
a club notice-board were capable of bearing a defamatory mean- 
ing, and awarded a small sum in damages. The innuendo dileged 
was that those who read the doggerel would think badly of the 
plaintiff, because they would infer that he had told the police that 
some sort of unlawful gaming was going on in the club. Most of 
our readers will agree with the learned Judge below, and with the 
dissenting Lord Justice of Appeal (Greer, L.J.), that it is socially 
defamatory to say of a member of a club anything which implies 
that he is disloyal to his fellow clubmen. The two other Lords 
Justices, however, took the stricter view—that it cannot be defama- 
tory to say of a person that he has assisted the police or other 
Jawful authority to carry out the law or detect cases of infringe- 
ment. There is, of course, a host of authority to say that the 
Judge alone must decide whether or not words are capable of 
bearing a defamatory meaning. But-even after the most industri- 
ous perusal of Capital and Counties Bank v. Henty (7 A.C. 741), 
we have to reconcile ourselves to the truth that the vital question 
is one of opinion, not of law. Opinions, even of the best Judges, 
may differ. They have now done so.—L.J., 1937, p. 229. 


— 


Judicial Notice of Scotts Novels—Readers of the Antiquary 
may remember that Monkbarns explains to his nephew that in 
Scotland no man can be legally imprisoned for debt. “You sup- 
pose,” he said, “that a man’s committed to prison because he can- 
not pay his debts. Quite otherwise; the truth is, the King is so 
good as to interfere at the request of the creditor and to send the 
debtor his royal command to do him justice within a certain time 
fifteen days or six, as the case may be. Well, the man resists 
and disobeys; what follows; Why, that he be lawfully and right- 
fully declared a rebel to our gracious sovereign, whose command 
he has disobeyed, and that by three blasts of a horn at the market 
place of Edinburgh, the metropolis of Scotland. And he is then 
lawfully imprisoned, not on account of any civil debt ,but because 

I 
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of his ungrateful'contempt of the royal mandate”. In the case 
of Thom v. Black (7 Shaw 158), which came before the’ Court 
of Session when Scott was acting as Clerk, Lord Gillies enlarged 
on the different modes of ‘securing or attaching „property such as 
arrestment, inhibi poinding, and adjudication; “but, in regard 
to the person,” ie Seat on to say, “the principle-is that it cannot 
be laid hold of k debt. ` Before this can be done the debtor must 
be declared a rebel, and it is only as a rebel that he- can be impri- 
soned: The law of the subject cannot be better expressed than it 
is by Monkbarns in a work of fiction with which we are all well 
acquainted”. On can imagine Scott’s embarrassment as well as 
enjoyment on hearing this judicial approval of the law which he 
had laid down. This, by.the way, was not the only occasion when 
Scott’s work received judicial notice. Lord Hermand is said to 
have been so carried away by enthusiasm for Guy Mannering that 
his brother Judges failed to restrain him from plucking the book 
from-his pocket and reading a passage in illustration of his Judg- 
ment.—L.T., 1937, p. 264. 





School Attendance.—An interesting case on school attendance 
came before a Bench in Wales this week. A number. of parents 
were summoned by the Glamorganshire Education Committee for 
failing to send their children to school. Their defence was that 
the children could not get from their homes to the school without 
taking one or other of two dangerous ways. The magistrates, 
after a view, upheld the defence. The Education Act of 1921 
allows cestain defences to proceedings of this kind which the 
magistrates are bound to accept. One is, of course, sickness; 
another, that there is no public elementary school within such dis- 
tance as the by-laws may prescribe, but this may never exceed 
three miles; another, that the child is being efficiently taught else- 
where. As to this last the Court has some discretion. The deci- 
sion of the Divisional Court in London County Cound v. Maher 
(93 J.P, 178) shows, however, that these statutory defences are 
not the only pleas which are open to parents who are summoned in 
this way. Some other excuse may be put forward, and it then 
becomes a matter for the Justices to determine in their discretion 
whether it is reasonable. Most people will agree that young child- 
ren should never be asked to put themselves in peril when going 
to school; and it is satisfactory that the law enables the magistrates 
to say so—L.J.,, 1937, p. 246. 





Pitt Taylor-—Mr. Mathew’s narrative of the extinction of: the 
Palace. Court includes the interesting additional fact that Pitt 
Taylor, the author of the standard work on Evidence, devilled the 
brief for the counsel instructed on behalf of Higgins, and, accord- 
ing to the latter, made so poor a fight that the defence was hope- 
less. Whatever may have been the ineffectiveness ofthe fight. put 
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lip, it appears to have been due to a badly drawn brief, with many 
of the material facts omitted. Infuriated in his turn by the asper- 
sion upon his alleged failure to do justice to the cause of the client 
for whom he appeared, Pitt Taylor also wrote a long letter to: The 
Times, but couched as it was, according to: Mr. Mathew, in stich 
indignant and vituperative terms, the authorities of Printing 
House-square published only an expurgated version of the missive, 
Pitt Taylor was not the man to take things lying down, and he cer- 
tainly showed cause against the contention of Higgins that he had 
been badly let down —L.T., 1937, p. 283. 


Pitt Taylors Law of Evidence-—Now, the fair fame of John 
Pitt Taylor rests not upon his connection professionally with the 
‘famous cause in the Palace’ Court which contributed to its extinc- 
tion, but to the fact that to him we owe the first work—not, of 
course, in point of time, but of importance and value—exhaustive 
and well written, on the Law of Evidence, but, as someone has 
said, a reputation as a legal writer can hardly be established even 
when executed so admirably as was that of Pitt Taylor’s. Even 
his connection with the Pitt family, whence he got his second name, 
did not, in the opinion of the editors of the Dictionary of National 
Biography, entitle him to a place in its pages. It would appear 
that he was early attracted to the subject of evidence, for in 1842 
he reviewed. the third edition of Starkie’s book on the subject in 
which he started off with the cheerful dictum that “of the first three 
editions of a law treatise the third is usually the worst,” and he 
then subjected the work under review to a severe cross-examina- 
tion, and, finding it wanting in many respects, did not hesitate to 
say’so in very plain terms. Remembering this when he came to 
produce his own elaborate work, he sought, and successfully sought, 
to make even the third edition better than its predecessors. Unlike 
many writers of legal treatises, he did not disdain to enliven the 
text with some apposite quotation from lighter literature; thus he 
set out the classic passage from Pickwick, where Sam Weller is 
solemnly informed by Mr. Justice Stareleigh that “you must not 
tell us what the soldier or any other man said; it’s not evidence”; 
and not only did Pitt Taylor do this, he actually included in the 
Table of Cases prefixed to the volume the entry, “Bardell v. Pick- 
wick,’ which a later editor excised as being apparently too frivolous. 
In the fifth edition it is interesting to recall that the future Lord 
Justice Romer—the father of the present Lord Justice—lent assist- 
ance in the preparation of the index, and, as he did when performing 
a similar task for one of the editions of Smith’s Leading Cases, 
he enriched it with not a few humorous entries which rejoiced 
the hearts of those who love their more solid professional litera- 
ture to be lit up now and again by a little humour—L.T., 1937, 
p. 283. 
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Controversy with Chief Justice Cockburn.:—Pitt Taylor was 
ever ready for a fray, whether it was to defend himself against the 
charge of ineffective devilling in the Palace Court, or in maintain- 
ing his opinion on a question of the law of evidence, which 
he had made his own territory. In the eighth edition of his work 
he made a brief reference to Reg. v. Bedingfield, (14 Cox. C. C. 
341) which gave rise to a pamphlet warfare between him and Chief 
Justice Cockburn on the propriety of the latter’s ruling in the 
case just mentioned. By this time Pitt Taylor was on the county 
Court bench, and he was solemnly admonished by the Chief Justice 
that it was contrary to judicial etiquette to enter into a newspaper 
controversy. To this Pitt Taylor rejoined that though he held a 
judicial office, “albeit I am the least of the judges, and am not worthy 
to be called a judge,” the Chief had shown how little the reprimand 
was merited by sending his letter to The Times. Cockburn fur- 
ther exposed himself to a caustic answer to some sneering references 
to Taylor’s work on Evidence. This was an unlucky shot,-for as 
it happened Cockburn, many years previously, in acknowledging a 
présentation copy of the work, wrote a most eulogistic letter to Pitt 
Taylor, concluding with the words: “I sincerely congratulate you 
on having associated your name with a work which will be read and 
admired while English law remains”. Pitt Taylor could not re- 
frain from reproducing this morsel in his pamphlet, and probably 
Cockburn regretted his sneer or the reference to the great repository 
of evidential law.—L.T., 1937, p. 284. 


—_——-- 


The New Deals in the West—The two great divisions of 
North America, the United States and the Dominion of Canada, form 
an interesting study in the effect of written constitutions. Each 
has its: “New Deal,” which may be defined as an attempt to correct 
on a vast scale the unfortunate effects of unregulated trade and 
industry, and each has suffered from the grip of a written Constitu- 
tion as interpreted by a Court of Law. In the United States it is 
the Supreme Court. For Canada it is the Judicial Committee of 
the Privy Council. Between these two tribunals there 
is the distinction that the Supreme Court, like the House of Lords, 
allows separate judgments and therefore dissent is possible; though 
we believe it is the practice for only two judgments to be delivered, 
one representing the view of the majority, and the other that of 
the minority. With the nine members a majority of five to four 
appears not to be uncommon. So a change of view of a single 
Justice may reverse the Court’s mode of interpretation of the 
Constitution —L.J., 1937, p. 261. 





The Supreme Court’s Change of View —This appears to have 
happened in the series of five decisions of the Supreme Court last 
Monday, when a majority of five to four established the validity of 
the Wagner Labour Relations Act, which gives to workmen the 
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right of collective bargaining. It is natural for j zople who do not 
know the judicial mind to trace what looks like a change of attitude 
to President Roosevelt’s scheme for reforming the Court by ap- 
pointing younger men as additional Justices. But no doubt the 
change though post hoc is not propter hoc. And Chief Justice 
Hughes, who delivered one of last Monday’s majority judgments— 
incidentally he described the right of workers to organise and to 
bargain collectively as a “fundamental right”—has protested in a 
letter presented to the Senate Judiciary Committee who are consi- 
dering the President’s scheme, that the result of it would be to 
impair the efficiency of the Court. It is interesting to note that, 
in a decision given on March 29, the Court by its customary 
majority of five to four upheld the right of a State—the State be- 
ing Washington—to establish a minimum wage for women. This 
reversed the previous decision given as regards other States, in- 
cluding New York, that such a law was invalid. Thus the Supreme 
Court in recognising that its own previous decision may have been 
wrong differs from the House of Lords, which declines to admit 
error, And yet some decisions of the House of Lords have been 
found to be by no means beyond criticism—L.J., 1937, p. 261. 





Peaceful Blockade.—The blockade of Bilbao may well go down 
to history as the most warlike of peaceful blockades. As blockade 
proper it is not admitted; real blockade is only legitimate as an act of 
war and cannot be created except by recognised belligerents. Nor 
is this situation affected by any non-intervention treaty, which rela- 
tive to the fighters is only the municipal law of other nations, and 
only relevant as a limited recognition by those nations of a prin- 
ciple of contraband. So far as Great Britain is concerned, peace- 
ful blockade is not operative against neutrals, nor has been since 
Great Britain abandoned its more bloodthirsty practices at the end 
of the eighteenth century. France, since the blockade of Mexico 
in the eighteen-fifties, appears to have adopted British practice. 
But the position has been made almost impossible by the practice 
of mine-laying. During the War 1914-1918, mine-laying had 
the effect of translating neutrals into combatants. On the same 
principle, mine-laying makes a peaceful blockade into a blockade 
of war. During the last few days, Great Britain has tactfully 
negotiated the diplomatic dangers of mine-fields, and as yet neither 
admits nor tests the rights of the mine-layers. But the position is 
difficult. Either this mine-laying is war by an unrecognised belli- 
gerent, or else a new formula must be found. For mines are surely 
of a nature to be classified with those “‘realites que les juriscontultes 
doivent avoir toujours presentes a l’esprit, s'ils ne veulent point 
exposer leurs systemes aux perpetuels dementis de l’experience”. — 


` LJ., 1937, p. 261. 
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. Ex Facto Jus Oritur—The other point of importance in 
Robinson Bros. (Brewers), Lid. v. Houghton and Chester-le-Street, 
A. C. is as to the reversal of decisions of long standing. When an 
erroneous decision has been practically applied for a number of 
years the Courts may be somewhat averse to altering the law. But 
the case in question indicates that where a decision is plainly wrong, 
and practical injustice will arise in the consequences that must flow 
if the decision is still applied, the duty of the Court is clearly 
to overrule it. This course was in fact taken here, since the 
practical injustice that otherwise would have flowed would have 
been that. brewers would be underrated, with the consequence that 
the burden of rates would be unfairly apportioned among other 
ratepayers. ‘We may add that the judgments will repay a very 
careful study and that much useful guidance is to be found there- 
from as to the general principles of rating valuation. The Lords 
Justices all arrived at the same conclusion, though the ratio deci- 
dendi was different.—L\J., 1937, p. 263. 


Lawyer and Litterateur—Among forthcoming publications, 
one which we are promised almost immediately and which should 
make a wide appeal, not only to those interested in the world. of 
books, but also.to members of the legal profession, is the Auto- 
biography of the. late Mr. Augustine Birrell, whose manifold 
activities—in law, in letters, and in politics—were all lit up by many 
a wise and witty saying. A bookman, if there ever was one, he 
possessed the art of making his keen interest in letters’ generally 
contagious, and indeed his own admirable style and his comment on 
life, at once pungent,, yet kindly, made him all unwittingly add a 
new word to the language, namely, “Birrellism,” which may be 
found in the appendix to the latest edition of the Oxford Concise 
Dictionary. ‘In all his books he never let us forget his legal train- 
ing'and his legal practice; the very titles of several of his volumes 
—Obiter Dicta, Res Judicate, and More Obiter Dicta, all smack 
of the law, but not only their titles, their contents every now and 
again bring us many reminders of his liking for apposite technical 
phrases which come home to lawyers’ business and bosoms. Thus, 
in his essay on Milton in the second series of Obiter Dicta, in deal- 
ing with certain portions of Paradise Lost, he says that “for Milton 
to essay to justify the ways of God to man was, well and pious 
enough, but to represent God himself as doing so by argumentative 
process was not so well, and was to expose the Almighty to possible 
rebuff. The King is always present im his own courts, but as 
judge, not as advocate; hence the royal dignity néver suffers. It 
is narrated of an eminent barrister, who became a most polished 
judge, Mr. Knight Bruce, that once, when at ‘the very head of his 
profession he was taken in before a Master in Chancery . . . 
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and found himself pitted against a little snip of an attorney’s 
clerk, scarce higher than the table, who, nothing daunted, and by 
the aid of a bundle of books as big as himself, succeeded in worst- 
ing Knight Bruce, whom he persisted in. calling over and over 
again ‘my learned friend’. Mr. Bruce treated the imp with that 
courtesy which is always an opponent’s due, but he never went 
before the Masters again.”—L.T., 1937, p. 300. 


Legal and Literary Allusions—Disraeli the elder in his Curio- 
sities of Literature has an interesting chapter on Quotation, in 
which he tells us that the art of quotation requires more delicacy 
in the practice than those conceive who can see nothing more in a 
quotation than an extract, and that to make a happy one is not 
easily done. Of the truth of this we are made familiar by count- 
less examples in the pages of Mr. Birrell’s books which come home 
to the judicious reader who is also a bookish person. Not very 
many, it may be supposed, nowadays become quite so dithyrambic 
as did Richardson’s contemporaries when we are told that not only 
in this country was the excitement intense over his Clarissa; it was 
so also in France, Germany and Holland where Clarissa was gulped 
down. She even invaded the precincts of the law, for, as Mr. 
Birell told us, Serjeant Hill, though averse to literature, used to 
set Clarissa’s will before his pupils and bid them determine how 
many of its uses and trusts could be supported in court. It appear- 
ed that in the learned Serjeant’s opinion poor Clarissa, in addition 
to all her other misfortunes, died intestate. Again, in the essay 
on Dr. Doddridge, the noted Nonconformist and hymn writer, our 
attention is recalled to the fact that among his ancestors was Sir 
John Doddridge, a judge of the King’s Bench in the Stuart period, 
regarding whom Fuller said that he was called “the sleeping judge” 
because he would sit on the bench with his eyes shut, which was 
only a posture of attention to sequester his thoughts from distract- 
ing objects, the better to listen to what was alleged and proved— 
an explanation as to which the essayist curtly adds that “this judi- 
cial habit of ‘sequestration’ still lingers on the bench, and is some- 
times otherwise accounted for”. But the old sleeping judge’s 
name reminded the essayist that the authorship of Sheppard’s 
Touchstone of Common Assurances has been attributed to Sir John 
Doddridge, and mention of this classic prompts the amusing 
addendum that ‘if any of my readers are ever seized with a burning 
curiosity to discover what is an escrow, I can confidently refer him 
or her to Sheppard’s Touchstone’—a pleasant quip which every 
lawyer will relish—JL.T. 1937, p. 300. 


His Advice to Law Students.—At one time, it will be remem- 
bered, Mr. Birrell had a fair practice at the Chancery Bar both as 
a junior and when he became a silk. A very sound lawyer he was, 
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and knew how cases should be prepared and argued. A good many 
years ago, he delivered a lecture before the Liverpool Law Society 
on Legal Education, in which, after urging on his audience the 
importance of an historic study of the law, he warned them that 
much of the law to be found in the old reports owed its existence 
to the very conventional manner in which evidence was then 
admitted or rejected. ‘Nowadays,’ he went on, “judges are per- 
fectly free to get at the real facts of any case that comes before 
them. When they have got at the facts or, at all events, thought 
they have got at them, or say they have got at them without think- 
ing so, it is amazing how seldom any law is left. Get at the facts 
and most cases will decide themselves. It is painful to think how 
much subtle law has been manufactured upon a purely imaginary 
state of facts.” No better advice could have been given to those 
beginning the study of the law and its practice —L.T., 1937, p. 300. 


Workmen’s Compensation Cases—Several years ago, in the 
course of some interesting reminiscences, the veteran Lord Dunedin 
recalled an incident in connection with the passage through the 
House of Commons of the Bill which eventually became the first 
Workmen’s Compensation Act. As introduced, the Bill contained 
a clause prohibiting an injured workman, who proposed to claim 
compensation, from employing a paid lawyer. Lord Dunedin, then 
Mr. Graham Murray, was in charge of the Bill so far as its appli- 
cation to Scotland was concerned, and, being unsympathetic 
towards the exclusion of lawyers, he inserted a clause removing 
the embargo in proceedings north of the Tweed; but the immediate 
sequel was that—to use his own expression—he “got a wigging 
from Mr, Joseph Chamberlain for so doing”, as, in that stateman’s 
opinion, “there would be but little litigation arising out of the 
measure”, Like many another forecast of what is likely to happen, 
this, as we all know, was singularly wide of the mark, and is evi- 
dent in the yearly output of reports of cases involving the con- 
sideration of almost every section of the Act—reports whose head- , 
notes fill column after column in the Digest. Only last week the 
House of Lords was called upon once again to solve the question 
whether the accidents giving rise to claims for compensation arose 
out of and in the course of the workmen’s employment, and in both 
appeals this question was answered in the negative. Cases of this 
kind are largely questions of fact, but they are not, on that account, 
by any means easy of solution, as we may see by the frequency of 
divergent views entertained by the various tribunals before which 
they come—a curious commentary on Mr. Chamberlain’s prophecy. 
—S.J., 1937, p. 305. 





The Inheritance (Family Provision) Bill in Commuittee-—The 
committee stage of the Inheritance (Family Provision) Bill was 
concluded before a Standing Committee of the House of Commons 


a2 
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last Friday week. A new clause, which was accepted by the com- 
mittee, provides, in effect, that the court in considering applications 
shall have regard to a testator’s reasons for disinheriting or not 
making further provision for a spouse or child, and enables the 
court to accept such evidence of those reasons as it considers suffi- 
cient. By the same clause a statutory declaration by the testator 
of his reasons is to be accepted as prima facie evidence of the proof 
of the matters stated therein, whether of his motives or of the facts 
that influenced him. Mr. H. Strauss, who moved this amendment, 
stated that there were reasons which might make it perfectly pro- 
per for a testator to exclude a child from his will and instanced 
the case of a child who might have been provided for more than 
once, when it might be unjust to other members of the family if 
further provision were made for that child. Another new clause, 
also moved by Mr. Strauss will enable the court to vary an order 
in a downward direction if any new fact is brought to its notice. 
With regard to the courts before which applications under the new 
measure should come, it had been suggested that it might be well 
to exclude such cases from the cotinty court for a limited period, 
and it may be noted in this connection that the Attorney-General 
withdrew an amendment which would have removed applications 
from the county court and undertook to consider the matter before 
the Report stage-—S.J., 1937, p. 305. 


— 


Ministerial Salaries—The Ministers of the Crown Bill was 
read a second time in the House of Commons on Monday, an 
amendment to the effect that the House, while in favour of the 
removal of anomalies in Ministerial salaries provided that the 
aggregate charge was not increased, was of opinion that a recon- 
sideration- of the machinery of government and of the allocation 
of Ministers to departments should precede. legislation of Minis- 
terial remuneration, being defeated by a majority of 92 (228 votes 
to 136). We have already indicated, and do not propose to repeat, 
the main changes which the measure involves, but short reference 
may be made to matters of constitutional and legal importance 
ventilated in the course of the debate. Perhaps the most interest- 
ing of these is the appearance (on the assumption that the Bill 
‘passes the remaining stages) in a statute of the term “cabinet” for 
the first time, of “prime-minister” for the second time, and also 
the statutory association of the offices of premier and First Lord 
of the Treasury, thus affording legal recognition of a practice 
which, with minor interruptions, has obtained for some 100 years. 
Due prominence was given to these changes in the speech of the 
Home Secretary, who moved the second reading of the Bill, and 
.whose words on the first point may be fittingly repeated here. In 
reference to cl. 3, Sir John Simon noted that for the first time in 
the history of the Constitution the word “cabinet” and the phrase 

, J 
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“cabinet minister” appeared. ‘Hitherto, he said, there had been no 
means within the law of ascertaining who was a cabinet minister 
and who was not. Of course, a member of the cabinet was a 
member of the Privy Council, and if an individual had not pre- 
viously been sworn of: the Privy Council he would be sworn a 
member of the Privy Council when he was made a member of the 
cabinet. It was the solemn pledge by which he bound himself to 
guard cabinet secrets. Down to the present.moment there: was 
no provision in the law which either defined a cabinet minister or 
explained what he was. In future, the list of cabinet ministers 
would appear in the London Gazette, and the dates between which 
an individual was a cabinet minister would then be ascertained. 
Up to the present, all that had happened was that-when a Prime 
Minister accepted from the Sovereign a commission to form a 
government, he submitted a list of ministers, at the top of which 
appeared those he professed to have as his cabinet.colleagues, and 
the only way in which the dividing line was drawn was when you 
opened the paper the next morning and read “the above form the 
cabinet”. It was, therefore, the Home Secretary said, an interest- 
ing moment in the historical and constitutional sense when Parlia- 
ment this year for the first time took upon itself to: define what a 
cabinet minister was—S.J., 1937, p. 305. 


Purposes of the Bill——-The same speaker pointed out that the 
Bill which. followed the general lines of the recommendations of 
the Select Committees of the House of Commons, which reported 
in 1920 and 1930, had two purposes—the removal of anomalies in 
regard to the standing of certain administrative officers of State, 
and the simplification and improvement of the existing arrange- 
ments whereby ministers are distributed between the two Houses. 
On the latter point, he made reference to a statutory provision of 
the time of Queen Anne, designed to secure that there should not 
be inthe House of Commons too many people who could be regard- 
ed as place men receiving pay as Ministers of the Crown. He 
drew attention to the special position of those sharing the Secre- 
tariate of State and to the distinction existing between Secretaries 
of State and Parliamentary Secretaries and to the difficulties to. 
which the present somewhat complicated position had given rise. 
In regard to the other purpose of the Bill, attention was drawn to 
anomalies existing in regard to the salaries of the Secretary of 
State for Scotland, the Minister of Labour, and the Minister of 
Agriculture and Fisheries, while the desirability of ‘equalising 
cabinet salaries was emphasised by reference to a recent statement 
by the Prime Minister who urged that it was altogether a wrong 
principle that there should be members of the cabinet receiving a‘ 
certain sum as their salary and other members receiving 40 per 
cent: of that sum, in light of the fact that the cabinet was a body 
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of equals. The Prime Minister, Sir John Simon said, went ọn to 
point out that where a ministerial position carries a higher salary, 
it was naturally regarded as a more important position. That was 
the way of the world, and it was not in the interest of the best 
administration of the country that that should continue. Consi- 
derations of space forbid anything like an adequate treatment of 
other arguments advanced in favour of the Bill and demand a still 
more summary treatment of the views of the opposition, but it may, 
perhaps, be noted that according to Sir A. Sinclair, who agreed 
that certain ministers were underpaid, the Bill went far beyond 
the recommendations of the Select Committee with their sugges- 
tions for twelve ministers with salaries on the £5,000 level (not 
seventeen as under the Bill) —S.J., 1937, p. 306. 


The Law Lords—The last-named speaker, also, did not see 
why the law officers, who (as he said) when they left their party, 
returned to the Bar with enhanced prestige, should receive such 
large salaries and fees. Mr. Greenwood, “speaking as a layman,” 
saw no reason why a lawyer, when he became a member of the 
Government, should receive fees in addition to his salary, and 
Mr. V. Adams (who thought that, if the salary which the Prime . 
Minister was to receive was a proper one, the maintenance of the 
Lord Chancellor’s salary was most improper), described the 
remuneration of the law officers as the most scandalous over-pay- 
ment of all. Mr. Lees-Smith said that he had learned from 
inquiries among lawyers that there were very few in the legal pro- 
fession who would not accept the position of a law officer and 
increase their salary by so doing, and suggested that the law officers 
expected a reversion to some highly-paid position like the Master- 
ship of the Rolls, and pointed to the excellent example set by 
business men who entered the House and did not complain that 
nothing had been done for them because they did not get director- 
ships. The Prime Minister, who did not. think the occasion was 
one for pronouncement on the merits of the existing system of 
payment of law officers (who are not mentioned in the Bill), was 
more comforting. He had, he said, seen a great deal of the law 
officers in his time, and thought that the House had benefited from 
the experience of lawyers in the past. A Times leader on the 
Bill urged that so long as prizes open to the legal profession out- 
side Parliament were so great, the effect of depriving the law 
officers of their fees would be to make those positions quite un- 
attractive to lawyers of first rank, and with this observation our 
treatment of the subject may not inappropriately be concluded. 
—S.J., 1937, p. 306. 
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’ Tur INDIAN Companies Act, third edition, by Kshetra Mohan 
Ghosh, Advocate, High Court, Calcutta, 1937. Price Rs. 10, 


This is a comprehensive treatise on the Indian . Companies 
Act. Since the appearance of the last edition of _ the 
book, the Indian Companies Amendment Act of 1936 was passed 
introducing a. great number of far-reaching and important amend- 
ments to the Act of 1913. This has necessitated a re-writing of 
considerable portions of the book in the light of the amendments. 
The introduction at the opening gives a-bird’s eye view of the sub- 
ject which will be useful to businessmen and beginners and stu- 
dents of law. Even in the introduction, the learned author has 
clearly pointed out the changes effected by the recent amendments to 
the Act. The commentaries of the Act as amended are full and 
the case-law has been brought up to date. The several appendices to 
thé book-give all the useful allied information. The numerous speci- 
men forms given in the appendices will be found to be of special 
value to lawyers and businessmen. We have no doubt that the book 
will be found of great use by lawyers, judges and businessmen. 





INDIAN Limitation Act (Acr IX or 1908) by Kumud Nath 
Bhaumik, B.A., B.L., with a foreword by the Honourable Mr. 
Justice Bijan Kumar Mukerji, M.A., B.L., of the Calcutta High 
Court, 1937. Price Rs. 5. Sa . 


‘ Mr. Bhaumik is familiar to lawyers as a writer: on'-legal ‘sub- 
ne He has now brought out a Commentary on the Indian Limi- 
tation Act. The enactment is one on which there is a large growth 
of case-law every year and Mr. Bhaumik’s book will be welcomed 
as an up to date text book on the Act. - He does not rest content with 
giving references to the decided cases -but sets out the principles 
underlying them. It is needless to say that even the latest amend- 
ments to the Act, such as Act XIV of 1937 have been incorporated 
in the book. There is a foreword to the book from the pen of 
Mr, Justice B. K. Mukerji of the Calcutta High-Court. We have no 
doubt that the book will be found useful to the Bench and the Bar. 


The above 2 books are published by the Eastern Law House, 
Caicutta. 
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THE HINDU WOMEN’S RIGHTS TO PROPERTY 
ACT, 1937 


BY 
S. VENKATARAMAN, B.A., M.L. 
Advocate, Madras. 


Scope.—The Hindu Women’s Rights to Property Act has 
‘been: hailed as opening a fresh chapter in the history ‘of 
‘women’s rights to property and while it has been criticised’ in 
:some quarters as being revolutionary ‘in character leading to ‘a 
ibreak up of the Hindu joint family system; according to others 
‘it is nothing more than a half-hearted attempt to tackle the 
‘problem of women’s rights to property. “Though the legisla- 
tion is ambitiously described as the Hindu Women’s Rights to 
‘Property Act, it deals directly only with the rights ‘of the l 
-widow to the property of her husband’ and: incidentally affords 
wecognition of the rights of a pre-deceased son's wife and of 
ithe wife of a pre-deceased son’s pre-deceased son: No doubt 
-the Bill as introduced by Dr. Deshmukh. contained provisions 
-dealing with the position of the daughter in the line of heirs, 
‘but they were all withdrawn while the Bill was before 
-the Select Committee of the Legislature. In fact-it is stated 
‘in the report of the Select Committee: . ` = 

“We have redrafted the Bill.so-as to confine the scope- of its” Provi- 
-sions within the limits foreshadowed in the discussions that-tggk- place when- 
ithe motion for reference to Select: Committee was before the House, that is 

to say, we have dealt only with the. question of giving, extended ES to 


widows.” 
K 
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S. 2 of the Act, however, contains language suggesting a 
wider scope for the enactment. It provides that when a Hindu 
dies intestate leaving separate property, the same shall devolve 
upon his widow along with his lineal descendants. It is well 
known that the expression “ lineal descendants ” includes sons 
as well as daughters. Bhimnath Missir v. Sm. Tara 
Dasit. It would thus seem that the Act makes the 
` widow, the sons as well as the daughters, equal sharers of 
the inheritance, ‘there being nothing in the enactment to. 
suggest any discrimination whatever ‘between sons and 
daughters. However plausible such a construction may be the’ 
Act does not really warrant it. In fact, the expression 
‘lineal descendants’, if literally understood, will take in not 
merely, the descendants in the first degree but all the des- 
cendants of.a person irrespective of any question of degree or 
sex. It certainly cannot be the object of the Act to include all 
such persons. For one thing if the Legislature intended. 
to introduce such a radical alteration in the existing prin- 
ciples of Hindu Law as regards the-rights of daughters, and 
others, there would have been a specific declaration to that 
effect and the matter would not be left to mere implication. 
That apart in S. 3 (2), there is no provision for the daughter 
becoming entitled in any degree whatsoever to any interest: 
which the deceased might have had in undivided joint family,- 
properties at the time of his death and. the widow’s case alone. 
is provided for. Also S. 3-(3). defining the nature ‘ae 
interest which a beneficiary under the Act is to’ take,- i 
terms refers to a widow alone as such a beneficiary. | Thus. 
under the Act the only people to derive a benefit are (1) the 
‘widow, (2) the widow of a pre-deceased son, and (3) the, 
widow of a pre-deceased son’s predeceased son. : 


- Commencement.—The Act does not prescribe any dite: 
for its commencement; hence under S. 5 (1) of: the Generat. 
Clauses Act (X of 1897), its provisions come into operation: 
from the 14th of April, 1937, on which date it received: 
the assent of the Governor-General. -It is. specifically enacted: 
by S. 4 of the Act that its provisions:will be inapplicable to the : 
property of any Hindu dying intestate before that date. 


_ Prior Law.—The scope of the Act, the nature and éxtent 
of. the modifications it has introduced. in the principles of 
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Hindu Law as at present administered and the doubts and. 
difficulties it has giveri rise to can all be appreciated by a brief 
reference to the prior state of the law. Under the Mithak-: 
shara which is followed with local variations by the Hindus: 
almost all over India- there exists a marked distinction between: 
property of which a person is exclusively and absolutely seis-- 
ed, such as his self-acquisitions, and the interest which he may. 
have in undivided joint family properties as one who on his 
birth had become entitled to a share therein. This distinction | 
is vital, in as much as in the latter case according to the 
Mithakshara itis the family asa unit that constitutes the 
owner and the interest of each male member thereof is an in- 
choate right arising no doubt on his birth but capable of: 
ascertainment only on partition and till then susceptible of 
variation regarding its density according as fresh sharers are 
born or existing sharers die. On the death of a Hindu male: 
possessing both such types of property the law of inheritance 
operates regarding the former while there is no such thing as 
succession in the case of the undivided share which will simply 
lapse to the surviving sharers. If the deceased left a son, grand-' 
son, or great-grandson the latter will represent him in the 
family; else the collaterals get the benefit of survivorship. A 
woman had no rights regarding such. property, apart from any 
question of maintenance, irrespective of the degree of kinship 
in which she stood to the deceased. In other words, women’s’ 
rights of inheritance to the property of males depended essen- 
tially on the school of law by which the deceased was govern- 
ed, whether he was a follower of one or the other of the two 
treatises, the Mithakshara and the Dayabhaga. 


According to the Dayabhaga which is followed by a 
majority of the Hindus in Bengal, a person has absolute powers. 
both over his acquisitions as well: as over property which he 
along with his kinsmen may have inherited from his forefathers. 
and in respect of which there has as yet been no division by 
metes and bounds among the sharers. Under that system a 
sharer does not acquire by his birth any interest in the pro- 
perty of his father or other ancestors but gets such interest. 
only by and on the death of the latter, and then he takes a 
fixed, absolute and invariable interest. The result is that on 
his. own. death all his properties to whatever category they. 
belong-devolve by inheritance only on-his heirs,-and there is no 
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such thing as a coparcenership with rights of survivorship 
inter se among the members. Thus while under the Daya- 
bhaga all the properties of a person pass by inheritance on his 
death, under the Mithakshara the rules. of inheritance apply 
only as regards property of which the deceased was the 
absolute owner. 


When succession fell in, both under the Mithakshara and 
the Dayabhaga, the wife became the heir only in default of 
son, grandson, or great-grandson and she took. only if she had 
been chaste up to that time. Hers was a qualified estate, 
defeasible on (1) an adoption, or (2) re-marriage, or (3) 
surrender by her in favour of the nearest reversioners, or (4) 
by her death. She can enjoy the usufruct but cannot alienate 
the corpus in the absence of legal necessity. If the deceased 
had left sons, then on a partition among them the wife of the 
deceased was ordinarily entitled to a share equal to that of a 
son. She had however no independent right to call fora 
partition,and till that event she will have a right to maintenance 
only. A certain amount of difference in judicial opinion exists 
regarding the application of this principle, as for instance 
where a person died leaving more than one wife and sons by all 
or some or one of them, or where after the death of a person 
the partition was as between his sons and his grandsons 
by pre-deceased sons, etc. Be that as it may, the practice by 
which the wife of a deceased person was allotted on-a partition 
among his sons a share equal to that of a son is held 
to be obsolete in Madras, and under the Dayabhaga law. 
depends on whether she is a mother or a. childless wife. Where 
she had no right to a share, she had generally a right to 
maintenance. i 


Changes effected by the Act—The Hindu Women’s 
Rights to Property Act effects. important changes both in the 
law governing the devolution of a person’s separate property as 
well as in the law governing the interest which he might have 
in undivided joint family properties. As regards the separate 
property of a person, in: place of the provision. that a widow 
can take only in default of a son, grandson, or great-grandson, 
the Act provides that the widow shall be: entitled: to a share in 
the inheritance along with such persons. Secondly, the Act 
confers for the first time in all provinces of India and under 
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all schools of law a heritable capacity on the widow of a pre- 
‘deceased son and the widow of a pre-deceased son’s pre- 
deceased son. It also gives them a very high rank in the line 
of heirs in that they are permitted to share the inheritance 
along with the widow and the gons, grandsons, and great- 
grandsons of the deceased superseding even his daughter and 
daughter’s son. Though the wording of S. 2, that the 
provisions of S. 3 the section which confers the rights 
specified supra shall notwithstanding any rule of Hindu law 
or custom to the contrary apply where a Hindu dies intestate 
leaving a widow, seems to suggest that S. 3 may not apply 
where the deceased had left no widow but only the widow of 
a pre-deceased son or the widow of a pre-deceased son’s pre- 
deceased son, either exclusively or along with his lineal male 
descendants, still, reading S. 3 as a whole it is clear that the 
provisions of the Act will equally apply in all the above 
cases. 


As regards the quantum of interest which these heirs take, 
the Act makes it clear that the widow is to have the same 
share asason. The widow of a pre-deceased son will take 
the share of a son of the deceased if no son of her own hus- 
band survived the deceased; otherwise she will take the share 
of ason’s son. A similar provision is made as regards the 
share of the widow of the pre-deceased son’s pre-deceased 
son. 


By sub-S. 3 of S. 3 itis provided that the widow, the pre- 
deceased son’s widow, and the widow of a pre-deceased son’s 
pre-deceased son shall have a right to call for a partition after 
the inheritance has fallen in. 


Where the deceased had an interest in undivided joint 
family properties the Act lays down that his wife can re- 
present him quoad such properties and shall be entitled as 
against the other members of the coparcenary, be they collate- 
rals or lineal descendants or ascendants, to call for a partition 
and obtain her husband’s share in such properties. 


The Act further provides, that whatever be the character 
of the property which the widow gets on her husband’s death, 
itis only the limited or qualified estate usually known as a 
Hindu Woman’s estate, an estate of enjoyment only without 
any power of disposition normally, that she will have therein. 
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Difficulties in Construction—Such in brief are the 
-changes made. Unfortunately the Act has afforded room for 
-much controversy both as regards the spirit underlying it as 
also with reference to the interpretation of its provisions, It 
might thus be urged that there is absolutely no justification for 
superseding the daughters in the line of heirs by the widow of 
the pre-deceased son and the widow of the pre-deceased 
son’s pte-deceased son. The daughter is of the very flesh - 
and blood of the deceased and bound to him by ties of 
-natural affection; while ex hypothesi the widowed 
daughter-in-law has no stich paramount and compelling reason 
‘in her favour. Another criticism to which the Act is open is 
. that it perpetuates the distinction between female heirs and 
others obtaining for long in Hindu Law by specifically enacting 
. that the female heirs mentioned in the Act shall take only the 
limited interest known as a Hindu Woman’s estate. In Hindu 
Law itself it has been felt that the doctrine of limited estate 
for female heirs was the result of the early contact of the 
European Judges with the doctrines of the Dayabhaga and the 
erroneous impression entertained by them as to its place among 
‘the authoritative treatises expounding the principles of law 
` applicable to the Hindus. In view of the subsequent recogni- 
` tion by the Privy Council that it is the Mithakshara which “is 
respected all over India” (Buddha Singh v. Laliu Singh!) and 
in view of the fact that by its comprehensive definition of 
stridhana taking in inherited property as well as property 
- coming.to a woman on a partition as her absolute property, 
- the.Mithakshara has “placed women almost on a footing of 
` equality with men as regards their capacity to hold property ” 
(Salemma v. Lutchmana Reddi2) and having regard to the 
changed conditions of Hindu social life the perpetuation of 
the theory of limited estate for women in inherited property 
` seems to be absolutely indefensible. 


The Act does not define clearly the tenure in which a 
: widow inheriting the property of the deceased along with his 
lineal descendants will hold it. From the expression “in like 
_ manner as it devolves upon a son” in S. 3 (1). it has. to be 
understood that the tenancy will be either a joint tenancy or 


~ & 1. (1915) 29 M.L.J. 434: L.R. 42 1.A, 208: LL.R. 37 All, 604 (P-E 
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tenancy-in-common with the co-heirs according as the latter 
were undivided or divided at the moment the succession fell in 
and according as the parties were governed by the Mithakshara 
or the Dayabhaga. Thus in all provinces subject to the Mithak- 
shara law, if after inheriting the property as joint tenants and 
before any partition is effected among the co-heirs, any of them 
dies, whether it be the widow or any of the lineal descendants 
of the deceased, the interest of such co-heir would survive to 
the rest. Where however the co-heirs had taken the inherit- 
ance as tenants-in-common, then on the death of the widow 
subsequently, she having only a life estate under the Act, 
succession will once again open to her husband and his heirs 
at that time would succeed to such interest. 


The Act abrogates the rule of Hindu Law that chastity is a 
sine qua non to a widow’s heritable capacity. At the same time 
it creates a position of some difficulty regarding a widow who 
re-marries after inheriting to her husband or becoming entitled 
to any interest which he may have in undivided joint family, 
properties. It has been held by all the High Courts at any rate 
in cases where the widow of a Hindu contracts a re-marriage 
under the provisions of the Hindu Widows’ Re-marriage Act, 
that there will be an immediate forfeiture of the estate which 
she had taken from her first husband. S. 2 of the latter Act 
states: 

“All rights and interests which any widow may have in her deceased 
husband’s property by way of maintenance, or by inheritance to her husband 
or to his lineal successors, or by virtue of any will or testamentary disposi- 
tion conferring upon her, without express permission to re-marry, only a 


limited interest in such property, with no power of alienating the same, shall 
upon her re-marriage cease and determine as if she had then died.” 


It is clear that this penal provision will not affect any 
interest which the widow might become entitled to under the 
provisions of the Hindu Women’s Rights to Property Act of 
1937 in the undivided joint family properties of her husband’s 
family. It will therefore be a matter for argument whether 
the provision in this last Act that the interest taken by the 
widow under the Act in the properties of the deceased shall be 
the limited interest known as.a “Hindu woman’s estate”’ 
would carry with it the limitation obtaining under the general 
principles of Hindu Law in the case of widows only, namely, 
that she will be divested of the properties coming to her on 
her husband’s death, the moment she ceases to be his surviving 
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half or his representative in law. Again according to S. 1 of 
the Act of 1937 the Act is called the Hindu Women’s. 
Rights to Property Act. This seems to postulate that it 
is the rights of Hindu women only that are declared. 
Where prior to her husband’s death the wife had become 
an apostate to Hinduism, no doubt by the operation of the 
provisions of the Freedom of Religion Act of 1850 her rights. 
of inheritance will be saved but it will be a question of some 
nicety whether that Act can be construed as guaranteeing to. 
her rights which she did not have under the Hindu Law as it 
stood before 1850, such as the right which is now for the first 
time conferred on her by the Act of 1937 to. the interest. 
possessed by her husband in the undivided joint family pro- 
perties of the family of which he was a member. S. 3 (2). 
provides for a widow representing her deceased husband in the 
joint family of which he was a member quoad the interest 
which he had as such member, provided he had died intestate. 
This last term in the context is unintelligible, for, it is well 
known that there can be no testamentary disposition of an 
interest in coparcenary property possessed by a member of a 
Mitakshara joint Hindu family. Does the Act really 
contemplate the abrogation of this principle of law and seek to 
confer under the guise of this section a right of testamentary, 
disposition over such interest in joint family property? 
Obviously to so hold would give rise to anomalies. It is well 
established that a member of a joint Hindu family cannot 
alienate his interest in coparcenary property by way of gift in 
Madras and Bombay and even for value in other provinces. 
It is equally well understood that the right of testamentary 
disposition is more or less co-extensive with the capacity to 
make a gift inter vivos. That being so it cannot be that what 
a man cannot do inter vivos can be done by him by a testa- 
mentary disposition. It would therefore seem that the condi- 
tion in S. 3 (2) of the Act that the Hindu should have died 
intestate as regards his undivided interest in the joint family 
property is really language loosely used. 


A question fraught with greater difficulty raised by S. 3 
(2) is as regards the availability of the husband’s interest in 
the joint family properties, in the hands of his widow for the 
satisfaction of his debts. It isa long established rule that in 
respect of debts contracted by a coparcener, unless the creditor 
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had obtained a decree and in execution thereof attached the 
undivided coparcenary interest of his debtor during the latter’s 
lifetime, he cannot proceed against such interest after the 
debtor’s death, inasmuch as survivorship operates to defeat 
such rights (Suraj Bansi’s case). It is equally clear that the 
remedies available to a creditor in respect of the undivided 
coparcenary interest of his debtor are the result of purely 
equitable considerations and not founded upon the power of 
the debtor himself to deal with such interest (Deendayal v. 
Jugdeep Narain Singh1). It would thus seem that when the 
widow becomes entitled by virtue of S. 3 (2) to her deceased 
husband’s interest in the coparcenary properties on his death, 
she takes such interest free from any liability to pay his debts. 
Even as such interest will not be available to the creditor when 
it has passed by survivorship to collateral coparceners it would 
seem that the same result must follow where the interest 
passes to the widow under S. 3 (2). There are however 
difficulties in accepting this conclusion. The widow takes not 
by survivorship but by statutory provision. The Act has laid 
down that the widow shall have in the property the same 
interest as the husband himself had. According to the Concise 
Oxford Dictionary the word same means “identical, not 
different”. According to Webster it means “ not different in 
kind, like in quality or qualities, indistinguishably alike, 
identical”. If this is the sense in which the expression same 
is used in the Act, it is asif the Act is merely extending the 
personality of the husband in the person of his wife, in other 
words, the wife shall have exactly similar powers and lia- 
bilities quoad the husband’s undivided interest as the husband 
himself had subject only to the specific limitation contained in 
sub-S. (3) as regards the nature of such interest for purposes 
of enjoyment. The Act not having exempted such interest 
from availability to the creditors, it seems to follow that that 
interest will continue to be available to them even in the hands 
of the widow. It is perfectly true that the Act will thus by, 
implication be conferring on the creditors a boon. It is how- 
ever to be remembered that the Hindu Law always regards the 
non-payment of debts as a sin and therefore scrupulously, 
requires the payment of debts before the effects of a deceased 
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THE MADRAS HINDU RELIGIOUS ENDOWMENTS 
ACT. 


INTRODUCTORY. 


The supervision and protection of public trusts is an import- 
ant function of government. Accordingly when the British 
Government became established in India the temples were 
managed by the Revenue Department, with the Board of Reve- 
nue at the top. Managers under the control of the Revenue 
Officers were in direct charge of temples. Even now, charitable 
trusts are thus controlled. For this purpose government did not 
levy any tax or contribution from the temple funds. The govern- 
ment management was on the whole satisfactory and beneficial 
to the temples. 


About the middle of the 19th Century, the Christian Mis- 
sionaries strongly agitated and protested in England and in India 
against the management of the heathen temples by the Christian 
government. In the result, the Indian government resolved to 
divest itself of the control over temples, and transfer the same 
to individuals or committees. Transfer to such individuals gave 
rise to the system of hereditary trustees in the case of important 
temples, who have since developed into practical masters of the 
institutions. The temple committees were constituted under Act 
X of 1863 (Government of India). The members of the com- 
mittee were appointed by District Judges; and the committees 
appointed trustees to the temples made over to them. 

There were also temples which never came under the control 
of Government, and were not affected by this Act. Their 
number, of course, is daily increasing. 

That Act, however, was very defective. The rights, duties 
and liabilities of trustees were not defined. It was impossible 
for the committee to control effectively the trustees, and for the 

L 
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latter, the temple servants, except through wearisome and costly 
litigation. In such cases, the trustee in possession had always an 
advantage by reason of the possession of the temple funds. The 
committee members and trustees held office for life unless re- 
moved by the Court. There were no effective means of enforcing 
the obligation of the trustees to furnish accounts nor was there 
any provision to get-the accounts audited! 


These and similar defects became apparent very soon after 
the passing of the above Act; and demands were made for its. 
drastic amendment. Government appointed from time to time, 
beginning from 1874, committees to draft amending bills, with 
eminent men like Dewan Ramaiengar, Justice Muthuswami Iyer 
and Dewan Bahadur S. Srinivasaraghava Iyengar at the head; 
and several proposals were made. Nevertheless, government 
would -not or could not put any legislation through, until the 
Montford Reforms came and a sort of democracy was esta- 
blished. The late Rajah of Panagal had thus the opportunity for 
supplying a long-felt want and earn the gratitude of the public. 
He had the advantage of being at the head of a government 
representative of the people concerned in the protection of temples, 
unfettered by the limitations of a foreign and christian rule. 
But he had also the handicap of leading a party based on commu- 
nalistic ideas whose prejudices he could not altogether disregard. 


The Object of the Act. 


It was claimed for the Act passed by him that it was de- 
signed (1) to ensure the efficient management and protection of 
Religious Endowments, and (ñ) to prevent wasteful 
litigation in respect of them. It limited the terms of 
office of the members of committees and trustees of, temples 
to five years. Their respective rights and duties have been in a 
way defined; and disciplinary powers’ are given to committees. 
over trustees, and to the latter over temple servants. The trustees. 
are required to keep regular accounts and provision is made for 
their periodical audit. The trustees are further under obligation 
to maintain proper registers of temple properties and also to 
submit budgets regarding the annual income and expenditure of 
the temple before the year commences. The trustees should not 
alienate temple properties without the previous sanction of the 
Board. There are also other provisions which need not be re- 
counted here. If properly carried out, these provisions are 
bound to ensure the achievement of the first of the above objects. 
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Tax on Temple Income. 


As against all this, the Act has, for the first time, introduced 
element of taxation on the temple funds, to get a duty performed 
otherwise, which the Government itself is bound to do. On the 
gross income of temples, 144 per cent. is levied to meet the ex- 
penses of the Board, 1% per cent. for the committee, and by the 
latest amending Act another 134 per cent. to meet audit expenses. 
Thus 414 per cent. of the gross income of temples is taken away 
from them. The question is therefore naturally asked, whether 
temples have received advantages under the new dispensation, in 
proportion to the taxes paid by them, which many temples cannot 
do without detriment to their own maintenance. 


Litigation Expenses. 


The second of the claims, namely, the prevention of waste- 
ful litigation, has become practically frustrated, in the actual 
working of the enactment. No doubt, litigation of the older 
sort between trustees and committees, and trustees and temple 
servants have become rare. But litigations of a different sort, 
and which must be said to be equally wasteful and avoidable, 
have cropped up throughout the Presidency, consequent on the 
orders of the Board under this Act. Under section 68, the 
Board is entitled to levy from the temples concerned, all the ex- 
penses (not merely Court costs) in respect of all its litigation— 
by it or against it—no matter whether it succeeds or fails in its 
enterprises; and this is recoverable under section 70, like land 
revenue from the concerned temple’s properties. The Board’s 
budgets under Law charges will show that this amount is on the 
average Rs. 25 to 30 thousands a year; and this is exclusive of 
the special expenses in respect of the archaka smts in Northern 
Circars for which large special loans were obtained from govern- 
ment and repaid with interest. In all such cases, the trus- 
tees concerned also take equal, if not larger amounts from temple 
funds for their own expenses. What is the total thus spent 
from the temple monies during these 12 years of the working of 
the New Act? Would it not be at least Rs. 10 lacs and what 
is the corresponding benefit? Very large sums spent by the 
Board in such litigation still remain unrecovered or irrecoverable 
from the institutions concerned. Be it noted that all this is in 
addition to the 414 per cent. levy on the gross income as already 
stated. In the “critical review” of this Act contributed by me 
early in 1925, to the Madras Law Weekly, in which I took ex- 
ception to the investing of the Board with judicial functions,. 
providing for the dissatisfied party to take the matter to Courts, 
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I drew attention to the strong objections against such a 
measure and stated “This will not only add to litigation but also 
give rise to frequent abuse of legal process.” It is worth while 
to examine whether my apprehensions were not justified in ex- 
perience. I then suggested that the functions of the Board 
should be limited to administration only. Another class 
of litigation, comprises suits, etc., between rival secta- 
rian factions, especially in Vishnu temples which have 
really nothing to do with the temple services as laid down in the 
sastras. Trustees often sidé with one or the other of these factions 
and freely make use of the temple funds in such fights; and the 
Board not infrequently gets involved in them, through its in- 
herent powers being invoked by one party or another. Section 
79 which is designed to prevent the Board, the committee or ‘the 
trustee from having anything to do with such matters, is not 
infrequently interpreted so as to lead to the opposite result. 


Principal Objection to the Act. 


The main and the most weighty objection to Act 
was with reference to the creation of the Endowment Board and 
investing it with judicial functions which appropriately belong 
to Courts, without, at the same time, subjecting the Board to 
the rules of evidence and procedure which bind the Courts. No 
doubt by the rules made under the Endowments Act, certain 
rules are prescribed for the conduct of enquiries before it. But 
they ‘offer no impediment to the free exercise of power by the 
Board without resort to judicial procedure. In a case under 
the Act reported in Sri Iswarananda Bharathi Swami v. H. R. E. 
Board, Madras, his Lordship Anantakrishna Iyer, J., drew 
attention to the rule which runs thus: “It shall not 
be necessary to take down the evidence of the witness in writing 
at length, but as the examination of each witness proceeds a 
memorandum of the substance of what each witness deposes 
shall be written and signed by the presiding Commissioner, or 
by the Commissioner, as the case may be, and shall form part of 
the record”, and was of opinion that therefore the decision of 
the Board could not be said to be that of a ‘judicial tribunal’. His 
Lordship Reilly, J., after noting that “only one of the members 
of the Board need be a person of any legal training or experience”, 
further observed on the procedure adopted by the Board thus: 
“There need be no pleadings on record. Evidence need not be 
given an oath, and none need be recorded. No reason need be 
given for the decision. No pleader need be heard. The pro- 
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ceedings need not be conducted in public. The local Govern- 
ment by rules and the Board itself by bye-laws have provided for 
some of these things; but they need not have done 
so.” At the same time it cannot be denied that the Board, in 
the actual administration of the salutary provisions of the Act, 
not infrequently meet with experiences, which would seem to 
justify its possessing summary and drastic powers if it were to 
function at all for the benefit of the institutions under its control. 
This is because of the Religious Endowments becoming some- 
how involved in politics directly or indirectly and being ex- 
ploited by the adherents or partisans of the party in power. 

Lord Reading saw the mistake of taking away the common 
law right of seeking relief in Court and of making 
the arbitrary decisions of an essentially administrative body 
final. While giving assent to the Act, he observed that “he 
could not shut his eyes to the fact that there is a large amount of ` 
dissatisfaction and apprehension in regard to some portions of 
the Act”. The italics are mine. He, therefore, made provi- 
sions in the Act for certain matters being taken to Court by a 
party who was dissatisfied and aggrieved with orders of the 
Board. He further advised the Minister and the Council to 
introduce suitable amending bills to cure the serious defects 
pointed out, and for obvious reasons. Temple property is not 
like private property; and there may not be many to risk their 
own money and trouble merely to safeguard temple interests. 
But this never came to pass. On the other hand amending bills 
of a different character, culminating in what was called the 
“Koti Reddi Bill” were passed from time to time by the party 
Council to augment the powers of the Endowments Board and in ` 
effect secure its actions against intervention by Courts. 

It is neither just nor equitable nor warranted by the exigen- 
cies of the Religious Endowments themselves to curtail the 
ordinary jurisdiction of Civil Courts. From the nature of things 
and in the situation in which the Endowment Board finds itself, 
arbitrary action is often inevitable; and when it yields to it, it 
comes in for the remarks of the public and of the Courts. In 
one case in Madura, commenting on the action of the Board 
Mr. (now Justice) Wadsworth, the District Judge, observed “now, 
I think it must be assumed in favour of the Board that there 
was no intention to act illegally. We must, I think, also assume 
that the Board did not intend to use the somewhat vague phra- 
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seology of section 18 as a cloak for arbitrary and illegal action”. 
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Comment on this is needless. The natural reaction was to re- 
duce the powers of the Courts over the Board to as small a 
minimum as possible; and this has been done by the amendments 
` referred to above. At present the Board possesses practically 
unlimited powers over Religious Endowments. More of this 
later on. Quite recently in a matter in which the Board was 
alleged to have acted illegally, his Lordship Pandrang Row, 
J., ruled that even the High Court could not give relief by way 
of writ, as the act complained against, was “administrative” only.* 
Opposition to Panagal’s Bill. 

Such being the nature of this new Law, it met with objec- 
tions from all quarters, from the very beginning. In the select 
committee to the Bill, were the veteran lawyers and politicians, 
the late Messrs. Govindaraghava Iyer and M. Ramachandra Rao, 
who strongly expressed themselves, among other things, against 
the investing of the Board with judicial powers; and the protest 
was continued in the Council discussions and outside by the pub- 
lic. The Rajah got over it not merely by his party votes, but 
also by a promise to bring in a suitable amending bill at an 
early date. (But he never became Minister again.) Vested 
interests of which there were very many even within his own 
party, were pacified by the demarcation of certain temples as 

“excepted”, over which the Board alone could exercise power 
and even then only to a very limited extent. Another powerful 
opposition was from the heads of Maths, which were 
for the first time declared trusts and brought under 
the purview of the Act. The heads of the more important maths 
after waiting in deputations on the Governor and the Viceroy, 
filed suits in the High Court questioning the validity of 
the Act in 'so far as they were concerned. The Act has a provi- 
sion (Section 3) under which government can exempt any 
religious institution wholly or in part, from its application. By 
a judicious use of this power, the Raja effected peace with the 
said Mathadhipathis, who thereupon withdrew their suits. 


Judicial Functions of the Board. 
1. SETTLEMENT OF SCHEMES. 

Dure the long period when the Act XX of 1863 was in 
force, the only way of setting right the affairs of mismanaged 
temples was.by settling schemes of management by Courts, at 
the instance of persons interested in them. The trustees, with 
the resources of the temples in their hands, used to resist’ the 
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same as far as possible. For obvious reasons, suits for schemes 
ih many cases ended in compromise schemes, not altogether 
satisfactory. Nevertheless they have served well and should not 
be lightly interfered with. In the present Act, therefore, while 
the power to settle schemes is transferred to the Board, schemes 
already made by Courts cannot be touched except by the Court 
itself. [Section 75 read with Section 57 (4) and Section 64.] 
The schemes settled by the Board are liable to be taken to Courts 
for cancellation or modification; and when this is done, the 
Court alone can thereafter deal with such schemes. Many 
schemes have gone up to the High Court and even to the Privy 

Council. 

In framing a regular and detailed law for the administration 
of temples, there should be no need for still resorting to the 
process of settling schemes for their management. The Act 
should be self-sufficient. Provisions for schemes of manage- 
ment are not found in the laws of local Boards or Municipali- 
ties or even Village Panchayats though local conditions differ. 
After all, schemes only provide for the periodical 
appointment of trustees and the manner in which such 
appointment should be made, for the maintenance of 
regular accounts and their audit, for the appointment of paid 
managers and treasurers, for directions for the management of 
the temple properties and the like. When the Government was 
itself managing temples, there was no scheme. In Mysore the 
Muzrai Department, which is only the Revenue Department, 
controls the management of temples in the same manner in which 
it does the other public departments. No contribution is levied 
from temples for this purpose. 

The retention of the power of settling schemes, in the Act, 
is therefore an anomaly. It was perhaps necessitated by its 
defects in other respects. 

In effect, it sets the Board free from the control of Courts 
and even of Government. It can now, notwithstanding the 
other provisions of the Act, by way of settling schemes, 
remove trustees hereditary or non-hereditary otherwise entitled 
to remain in office, appoint new trustees, add to or diminish their 
number, define the powers and duties of trustees in their own way 
and appoint salaried executive officers, with powers which may 
conflict with or override those of trustees under the Law. How 
this last could be done in the face of statutory responsibilities of 
trustees singly or jointly and severally, it is not easy to under- 
stand. These may happen to excepted:temples also, although a 
“revious chapter of the Act lays down limits for the powers 
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of the Board over them. (Ss. 5 and 6, amending Ss. 57 and 63 
of Act II of 1927.) i 


2. NOTIFICATION OF TEMPLES, , 
The most drastic amendment to the Endowment Act is the 
one relating to “Notification” of temples. It is like the pro- 
mulgation of Martial Law suspending normal Government, but 
with this difference that while the application of the Martial Law 
may be withdrawn sooner or later, there is no provision for re- 
calling the notification of a temple and restoring it to ordinary 
administration! The predominant idea in this is the getting rid 
of the Court or Government intervention thereafter with the 
actions of the Board! This is contained in the new Chapter VI-A 
of the Act. (S. 65-A.) 


Under it, the Board may for its own reasons after making 
an enquiry, of course in the usual manner, decide by a committee 
of three Commissioners (out of five, the full number) that a 
temple shall be notified in the Fort St. George Gazette. An 
appeal may be made against this decision to the Full Board, but 
with what effect heaven knows, when the majority of it has given 
the original decision! Neither Government nor Courts can ques- 
tion it; and the Government is bound to publish such notification. 
When this is done, all schemes of temples already settled, whether 
by the Board or Courts up to the Privy Council, to any temple 
or endowment and all rules thereunder cease to apply to them. 
Committees cease to have jurisdiction over such temples, they 
coming directly under the orders of the Board thereafter. The 
contribution payable to the committee goes to augment that of 
the Board. The Board, moreover, gets power to appoint salaried 
executive officers for notified temples and invest them with such 
powers as it would, and pay their salaries out of the temple funds. 
Put briefly, the effect of the notification of a temple is to remove 
it from the application of the normal provisions of the Law and 
the Endowment Act, and leave it to be governed by such direc- 
tions as the Board may issue! 


There is absolutely no justification for investing the Board 
an ordinary administrative body, with such arbitrary and 
uncontrolled powers over temples and their endowments. If the 
trustee misbehaves, he is subject to disciplinary action. If the 
Committee misbehaves, the Board may, subject to the procedure 
laid down, perform all or any such duties left unperformed by it. 
Government has power to abolish committees. There are Courts 
to protect the civil rights of aggrieved parties. One may rightly 
ask, how the Board is qualified to summarily do away with the 
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schemes even of the highest Courts, settled at considerable cost 
of money, time and labour; and whether one would like his own 
personal rights affected and personal matters settled in the same 
summary manner? What is the great public danger which 
should be averted so urgently and so autocratically? 

The Court schemes are a bug-bear to the Board as they 
reserve certain powers with the Courts, such as the appointment 
of paid trustees to important temples and the regulation of the 
appointment of honorary trustees thereto and giving directions 
to them. Some times valid reasons may not be found to induce 
Courts to modify their schemes as the Board would desire; and 
the modification, if any, could be effected only by suits. Com- - 
mittees and trustees considered undesirable cannot be removed 
easily in the usual course. The scope that the new procedure 
affords for exercise of patronage must necessarily have its psycho- 
logical effect. The net result has been a wide resort to this 
procedure. It is understood that at present notification pro- 
ceedings are pending before the Board against a very large num- 
ber of temples. Government would do well to call for them 
and examine the “reasons” assigned by the Board for starting 
them, and satisfy itself regarding the necessity for such drastic 
steps. 

Giving the Board such a power is both unnecessary and un- 
warranted. The exercise of such arbitrary powers can never 
escape, at any rate, the charge of political or party influence. 


3. APPLICATION OF THE SURPLUS FUNDS. 


Another important power of the Board is that which enables 
it to declare that there are surplus funds in religious institutions 
and to direct such surplus to be “appropriated to religious, educa- 
tional or charitable purposes not inconsistent with the objects of 
such math or temple.” (S. 67.) This is pre-eminently a function 
of the civil court bound by the laws of procedure and evidence, 
apart from the “purposes” indicated above. There has been a 
great deal of opposition to this provision. Even under the Eng- 
lish Law such diversions can be made only in respect of charitable 
endowments, as distinguished from religious endowments— 
temples and maths with us. I repeat what I said in 1925 in the 
article referred to above. It is this: “It is unthinkable to a 
Hindu unsophisticated with western notions that a temple or 
math can “cease to exist” or “its purpose can become impossible 
of realisation,” or “the machinery to carry it out fails’ or a 
“surplus will be left which will not be required for their pur- 
pose”. There is no limit to what may be spent on a temple or a 
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guru. To spend such surplus if any even on purposes of religion, 
etc., not inconsistent with the objects of such math or temple 
will do violence to Hindu religious sentiments.” If such diver- 
.sions be permissible at all, it should be only in favour of pur- 
poses “consistent” with the original objects of the endowments 
and not otherwise. 


There was a regulation of 1817, which enabled Government 
to utilise “the surplus temple monies for building hospitals, 
making roads, constructing bridges, and for similar works of 
public utility.. It was repealed by the Panagal Act rightly. But 
the wrong has been perpetrated, though in a different manner 
-in the new Act also, under this section. 


In any event, the transfer of that power from the Court to 
the Board which is not bound by any law of procedure or evi- 
dence even to decide in the first instance, cannot be justified even 
on the ground of expediency. f 


Alienation of Temple Property. 


This is a serious affair. Under the present Act the trustee 
is enabled to do it with the sanction of the Board. (S. 76.) 
Ordinarily the trustee has responsibility, both civil and criminal, 
in intermeddling with the trust property. The temple 
interests would be safeguarded, only if such responsibility is left 
intact. If, on the other hand, as the Endowment Act has done, 
it is made possible for the trustees and the Board to deal freely 
with trust properties leaving persons “having interest” to take 
the matter to the Court if they would, where is real protection 
against improper alienations? Why not leave it to the Court 
itself to permit or not the trustee to dispose of temple properties 
within the limits of law? The same responsibility should be 
borne by the trustees in lending out temple moniés or purchasing 
properties out of them or otherwise irivesting the same. A 
summary mode of approaching Courts by an application may 
with advantage be substituted for the present procedure. 


Other Judicial Functions of the Endowment Board. 


One of the functions which occupies a considerable time of 
the Board and involves a lot of litigation, is laid down in S. 84 of 
the Act. Under it the Board has to decide whether an institution 
is a math or temple as defined by the Act (1.e., Public) and whe- 
ther a temple is excepted. The original definition of “excepted 
temples” which was intended to give protection to temples which 
never came under the supervision of Government before it divest- 
ed itself of direct management, was amended subsequently, with 


II] THE MADRAS LAW JOURNAL. 99 


the result that it has given rise to unexpected results, and strange 
claims to hereditary trusteeship! 


Another section (77) enables the Board to allocate between 
religious and secular trusts, when the Endowment happens to be 
mixed up. ; 

There are other sundry items also which need not he 
stated here. 


The Functions of the Endowment Board. 


Section 18 of the Endowments Act sets forth the purpose 
for which the Board is constituted. It is the “superintendence” 
of Religious Endowments and the “doing of all things reason- 
able and necessary to ensure that they are properly administered 
and duly appropriated to the purposes for which they were 
founded or exist”. In practice this primary function of the 
Board is thrown into the back ground and its time and resources 
are spent mostly on extraneous judicial, quasi-judicial, and 
other work, which have given rise to huge “wasteful and avoid- 
able litigation” as already indicated, and made the Board un- 
popular. There seems to be no virtue in calling upon people all 
over the Presidency to go over to Madras at great expense and 
trouble to take summary decisions from the Board and then put 
them again into the Courts in their own place if they chose! 


Even the normal business of the Board as defined in S. 18, 
is far too much for a single Board. It has really as much work 
as the Board of Revenue has and would require a staff—at 
Madras, the Districts and Taluqs—similar to that of the latter. 
How is that to be obtained? Already about 20,000 temples have 
been brought into the list; and there may be many more. The 
administration reports of the Board show that the largest num- 
ber of temples visited by a Commissioner during a year never 
exceeded 130. The District Staff of the-Board consists of a 
solitary miserable Inspector or Assistant Inspector! Indeed 
such difficulties have been anticipated; and S. 10 of the Act 
provides for the creation of more Boards than one, which would 
have come into existence if only money had become available. 


The idea of a Central Board was long ago mooted in some of 
the old committees appointed for the revision of Act XX of 1863 
as a necessary alternative for government refusing to have 
direct control of the temples. The pros and cons regarding 
the desirability and the utility of such a Board were thoroughly 
threshed out and the idea was finally abandoned as early as 1893 
‘by the Muthuswami Iyer Committee. Raja of Panagal’s Bill 
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too did not have it in the first draft. The idea suddenly came 
up only during the sittings of the select committee. There has 
been strong opinion against it and it has been viewed as a place 
of patronage for the party in power. 

In one of my discussions on the present Endowment Act 
with the late Dewan Bahadur Muniswami Naidu Garu, sometime 
Chief Minister, he opined that the position of the Endowment 
Board was like that of the Police Commissioner, it being requir- 
ed to pass orders without loss of time, leaving any mistakes to 
be righted by Courts in due time. With respect, I differed, 
from him, for reasons principally that the Board (I was in it 
then) cannot be confronted with such emergencies as the police 
may encounter and that temples being nobody’s private property 
and politics largely interfering in their administration, indivi- 
duals who would and could pursue the matter in Courts of 
Law, would be forthcoming only very rarely and many wrongs 
would go unredressed. I think I was not mistaken; and my 
view may be found to have proved right in the light of experience. 


TEMPLE COMMITTEES. 


For several years now, there have been no committees in 
about 20 districts. It cannot be said that temples therein have 
suffered for their absence. The reason is obvious. Politics, has 
less interfered with them, than where committees are function- 
ing. There, the inevitable faction spirit prevails and even the 
handds of the Board are often stayed. When the Government 
was directly managing temples, there were no temple committees. 
They were created by the Act of 1863 to take the place of 
Government. But when a salaried Central Board was created there 
was no longer need for this buffer between it and the trustees. 
I have laid stress on this point in my review of 1925 referred 
to above. The Board and Government have since realised it, 
and that apparently accounts for Government’s omission, in spite 
of the imperative provisions of the Endowment Act, to consti- 
tute committees for the Districts without them. It might have 
been inconvenient too for a party government and its adherents to 
risk elections for the committees as laid down by the law; never- 
theless it has to be said that there is no regret in any quarter for 
the paucity of these bodies. In any event, either the Board or 
the Committee is a superfluity in the presence of the one or the 
other of them. 

As with the Board, with the Committee also, there is the 
handicap of finance. It meets but once a month and appoints 
trustees to temples. It can-do no more. It has not got adequate 
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staff to efficiently superintend the affairs of the temple under 
it, which range from about 250 to 1000 and more in number. 


THE ALTERNATIVE PROPOSAL, 


Reversion to the state of affairs before the Panagal Act is 
out of question and is liked by no one. ‘The setting up of an 
independent machinery at Madras efficient and adequate to con- 
trol and supervise the Religious Endowments all over the Presi- 
dency, is possible only at a prohibitive cost. It is not proper to 
tax temples for that purpose; and there is a limit even to such 
taxation. A careful perusal of the Board’s annual demands at 
present, will show that with such income even if fully realised 
during the year, it is very difficult to balance even the present 
budget. The large collection of contributions now by coercive 
process through the Revenue department represents the arrears 
of several past years. It will soon be over. 


Further it may not be practical politics to expect provision 
for the required money therefor from Provincial Revenues. 


Nevertheless, government cannot escape its responsibility 
‘with reference to temple trusts. Provincial autonomy is come 
and government is no longer merely “Christian”. It must de- 
vise a means for discharging its duties in this direction, which 
will not involve much cost and which would at the same time be 
fairly efficient. 

The best course for it seems to be, to revert to direct manage- 
ment of the Religious Endowments through the Revenue depart- 
ment, as in the early days of the British Government in India, 
with such changes in policy and action as may be found necessary 
to suit the present conditions. 

The revenue department is amply manned from village offi- 
cers at the bottom to the Revenue Board, at the top; and it 
would be very easy to control the secular administration of tem- 
ples through them. Responsible Managers may be appointed 
for the immediate management of temples and they may be paid 
from their funds. For temples without sufficient income, other 

‘arrangements may be made. Unlike committees and trustees, 
such managers will be subject to official discipline and rules of 
conduct. Temples will become free from sectarian quarrels and 
litigations would come under direct state control. The influence 
of politics on them will become minimised. 

To cope with the slight extra work that may fall upon the 
Taluq office or the collectorate on this account, an additionai 
clerk may be appointed to each of them and paid, if necessary, 
by a trifling levy on the temple incomes, though the proper course 
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would be for the government to bear such charges. To keep 
government in touch with the administration of the temples, an 
` officer like the Inspector of Municipalities and Panchayats may 
be appointed, with some necessary establishment. The present 
staff of the Endowment Board’s office may be absorbed into these 
services with advantage. 

Such a system prevails in Mysore. An Assistant Secretary 
to government is the only additional.officer employed for the 
muzrai (Devasthanam) department. The ordinary Revenue 
Staff control the affairs of temples. The temples there are said 
to be never involved in litigations of the sort we find here; and 
even rents of lands are said to be recovered from the defaulters 
like arrears of Revenue. 

If, however, the Board is continued, it is necessary to con- 
fine its activities to administration only, as defined in S. 18 of 
the Endowments Act. Its members should be men of mature 
experience, having reverence for and abiding faith and knowledge 
in the religion of temples and outlooks for their being conducted 
in an ideal manner. Provisions should be made to ensure that, 
the spirit of faction, communal or otherwise which disfigures 
other public bodies, has no entrance into it in any manner. 

Moreover, when the Board is made a purely administrative 
body there is no meaning in centralising it at Madras. Terri- 
torial divisions of the Presidency should be fixed as in the other 
departments of the State. The Commissioner for each division 
should have his office within it and be responsible for its admi- 
nistration. Under such arrangement, there is no need for any 
“Committee” of Commissioners to transact any business. 

Honours AND SECTARIAN CLAIMS. 


In a dispute for first honours between rival Matadhipathis 
the Madras High Court, both in its original and appellate sides 
held recently that a claim for honours was not a civil right and 
so no action lay. Nothing daunted, one of them went back to 
the Endowment Board; and in spite of conflicting orders from 
different committees therein, got an order from one of them in his 
favour. Against this, a writ proceedings was taken in the High 
Court by his rival, but without success. We read in the papers 
that during a festival in the temple concerned some months ago, 
both the contending swamiars were prevented from visiting the 
temple by the Superintendent of Police! 








1. Appeal against C.S. No. 306 of 1927. Sri Vanemamalai Jeeyar 
Swamigal v. The Board of Courmissioners for the H.RvE., (1934) 69 M.L.J. 
14 and Sri Emberumanar Jeer Swamigal v. The Board of Commissioners 
for Hindu Religious Endowments, (1936) 71 M.L.J. 588. 
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This is enough to illustrate the hideous length to which 
scramblers for honours would go and the risks and compromises 
to which they would expose themselves, in their eagerness to get 
the better of their rivals whether of their own. sect (as in this 
case) or of the opposite persuasion. The sectarian and factious 
quarrels which have grown round Vishnu temples for over a 
century past, and which have exposed temples and religion to 
public contempt and ridicule have no basis in the Agamas and 
Sastras. They are comparatively of recent origin. The pecu- 
liar situation of the foreign government and its Courts on the 
one hand, and fanaticism and vanity on the other, have afforded 
all facilities to them. It would be useful to obtain a detailed 
return, from Courts all over the Presidency from the High Court 
downwards, of the sectarian and factious suits and proceed- 
ings pending before them, giving also particulars of their nature, 
their period of pendency, their present stage and so on. The 
time and money wasted on such enterprises, are really stupendous! 


A true reform of the Endowment Law must devise effective 
means for eradicating this evil to the very root. Special tem- 
ple honours as such should go; and there should be no recogni- 
tion of any rights for sects as such (barring, of course, the 
hereditary rights of individual service-holders). If the Con- 
gress Government could not accomplish this result no other kind 
of Government can do it! The Trustees should not be permit- 
ted to spend temple funds in litigations concerning sectarian 
disputes or disputes relating to honours—at any rate without a 
special order from the Court trying the case. This would pro- 
vide the most effective check against such litigation. 


Matas. 


Leaving aside certain specific endowments and temples which 
have come under the control of maths as trustees, the properties 
belonging to the math as such are neither public nor endowments. 
A perusal of the title deeds will show that they are invariably 
gifts by disciples to the heads of maths “to enable them to get 
on with their pujah, etc.” Some of the matadhipathis have 
accumulated large property. This should not make any differ- 
ence regarding their rights to it. Men with western education 
` and thoughts are accustomed to compare matadhipathis with 
the Christian clergymen, who are, from the top-most of them, 
employed on salary to do certain services. The matadhipathis 
on the other hand is a teacher to whom the disciple resorts for 
learning and gives guru dakshina to show his gratitude for the 
upadesam he gets—never with a view to impress such gifts with 
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the incidents of trust! From these accumulations arid savings, 
the matadhipathis have also purchased other properties. They 
are the proprietors of such property, and a long course of deci- 
sions (inclusive of those of the Privy Council) have confirmed 
this view. 


The Committees appointed from time to time by government 
to draft endowment bills have considered carefully the question 
of the desirability of including maths within religious endow- 
ments, and the idea was finally abandoned by the Muthuswamy 
Iyer Committee. In any event, it was thought best to leave the 
welfare of each math in the hands of its votaries, and that it was 
not desirable to place them under the control of persons or 
bodies who may not show that deference to those spiritual 
teachers, which they ‘may feel, is due to them. The Rajah of 
Panagal was therefore wrong in including maths within the Act. 
The recent Math Bill which was thrown out by the Legislative 
Council, went even to the ridiculous length of investing the En- 
dowment Board, with powers to remove Swamiars and appoint 
interim Swamiars too! 


The safest course would be to undertake Legislation, if at 
all, for individual maths, when there is real and large demand 
for the same from those having interest therein and in accordance 
with the peculiar conditions of such math and the desire of its 
head and its votaries. Maths should be excluded from the 
general Endowments Law. 


THe TIRUPATHI DEVASTHANAM ACT. 


The Endowment Board exercises under this Act, a nominal 
control over the Tirupathi Devasthanam; and for this it gets 
from the latter an annual contribution of Rs. 15,000 or so. The 
Tirupathi Commissioner draws the same salary as the President 
of the Endowment Board and starts on a higher pay than his. 
He is assisted by a Committee whose members are not inferior 
to those of the Board and who come from all over the Presi- 
dency and draw handsome travelling allowance and batta. While 
so, it looks anomalous that, in spite of the Tirupathi Act which 
is self-contained, that the Devasthanam should still be placed 
under the Endowment Board. The Commissioner of Police at 
Madras is not subordinate to the Inspector-General of Police; 
nor is the Presidency Postmaster, under the Postmaster-General 
of Madras! 


Apart from this, the public naturally ask what advantage 
has the temple derived from the new regime for its working 
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there four years and over! The electric installation, the water- 
works, the repairs to the steps leading up the hills, the Devas- 
thanam office with its treasury arrangements, the spacious and 
convenient chatram near the Tirupathi Railway Station, and the 
other amenities to pilgrims, are all due to the Mahant who was 
managing the temple for about half a century. 

The Tirupathi Act offered encouragement for the Koti Reddi 
Bill which provides for notification of temples and appointing 
executive officers to them. 

The actual expenditure on the temples on the hill and the 
plains do not appear to exceed a lakh or a lakh and a half a 
year; let it be even two. But the annual income of the temple 
is between Rs. 12 to 15 lakhs! It is often contended that any 
surplus in government revenue must go towards reduction in the 
taxation burden. Will not the same reasoning apply to the 
Tirupathi Temple? Why should not the huge surpluses be 
utilised for the reduction of unconscionable fees levied on wor- 
shippers for the several sevas of the day? After all temples 
exist only for worshippers; and the agamas say that the puja 
therein is for them (parartha). While so, why are their natural 
rights to worship and witness the sevas penalised and obstructed? 
The Tomala seva, e.g., is the main puja of the day which wor- 
shippers have a right to witness as in other temples freely; and 
Tirupathi levies about Rs. 14 for it. Pilgrims who take vows 
to put money into the Hundi utilise the sums for the sevas; but 
poor people who cannot command money go without them; and 
they are not even sheltered from the sun and rains while waiting 
for the charity seva, the entire front mantapam being occupied 
by the temple office! It is stated that the doles of food which the 
mahant used to give to indigent beggars, have been since stopped. 

The affairs of Tirupathi also require thorough examination. 


PROPOSALS SUMMARISED. 


1. (a) Government itself may resume the superintendence 
of temples, as per S. 18 of the Hindu Religious padowments 
Act through its Revenue Department. 

(b) To keep Government in touch with the administra- 
tion of temples an office like that of the Inspector of Municipa- 
lities and Panchayats or Registrar of Co-operative Societies may 
be organised with the necessary details. 

Or 

(c) The Endowment Board may be retained as a purely 
administrative body; in which event, it is not necessary to con- 

N 


106 THE MADRAS LAW JOURNAL. - [1937 


centrate it at Madras. The Presidency may be divided into 
divisions and a Commissioner be. placed in charge of that area 
and-made responsible for the proper administration of the temples 
therein. 

(d) Temple committees are not neea as they can- 
not function efficiently. 


2. The provisions for the settlement of schemes for temples 
may be deleted, the Act itself providing for the periodical appoint- 
ment of trustees and its manner, the maintenance of accounts and 
their audit, the preparation of budgets, the appointment of 
managers or treasurer and for doing other acts usually directed 
to be performed under schemes. Power may be given to the 
authorities concerned to retain such other features of schemes 
already settled (if they are found beneficial to the temples) as 
are not covered by the provisions of the Act. 


3. Judicial functions now performed by the Board such as 
the cy-pres application of endowments or surplus (S. 67); sanc- 
tioning alienation of properties (S. 76), allocation of trusts of a 
mixed character to religious and non-religious purposes (S. 77), 
etc., may be restored back to Courts. 


4. The distinction of ‘excepted’ and ‘non-excepted’ temples 
be abolished. But the rights of the hereditary trustees in the 
hitherto ‘excepted’ temples may be safeguarded like those of the 
hereditary trustees of non-excepted temples. 


5. To temples having sufficient income (e.g., having an 
annual income of Rs. 3,000 and more), paid trustees or managers 
may be appointed in the place of honorary trustees, from whom 
security may be taken and who will be subject to official discipline 
and rules of conduct. 


In other cases honorary trustees may be appointed. A 
single responsible trustee to a temple proves to be more expedient 
in its interests; the more so, as the term of office of the trustee is 
now only five years. A larger number would be required only 
if party and sectarian interests are sought to be provided for. 
It is, however, necessary that a trustee or manager should be 
strictly enjoined not to involve the temple or its funds in sectarian 
or party quarrels. Quarrels between trustees are the cause of 
most trouble in temples. 


6. ‘Honours’ and sectarian claims as such should be 
abolished. The rights, however, of individual hereditary service- 
holders only, to their accustomed honours as part of their remu- 
neration, may remain. Barring this, there should be neither a 
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recognition of exclusive rights to any sect or individual for 
honours, general or special, nor a disability to worship or to 
recite the Vedas, Sanskrit or Tamil, as mere worshippers, so 
long as they are not prevented from doing so by reason of reli- 
gion. Just as individuals entitled to worship in temples are not 
prevented from doing so on account of their caste marks, so the 
minor deities also attached to a temple should not have any dis- 
ability for worshipping the main deity, by reason of its caste 
mark. 

7. Maths should be totally excluded from the scope of the 
Act. Special legislation for any individual math may be under- 
taken if there is a sufficiently large and real demand from the 
interests concerned. f 


8. Temples should not be taxed for the superintendence 
of their administration. In any event, such tax should be a 
minimum on large incomes and none on smaller ones. Temples 
with the income of Rs. 300 and below for a year may be left out 
of the scope of the Act, as it is impossible to do anything for 
them from above. 

9. The audit of the temple accounts may be performed by 
the audit department of the Government as in the case of Local 
Boards and Municipalities. There is no official check on the 
audit by private agency, except perhaps when an account goes 
to Court. 


Conclusion. 

The above brief outline of some of the features of the 
Endowment Act and its working, would make out a clear case 
for immediate reform. The most urgent thing to be done is the 
repealing of Chapter VI-A (Notified Temples) of the Endow- 
ments Act, and the restoration of the temple schemes which have 
become inoperative on account of “Notifications”. Although 
Government has, for the time being, asked the Endowment Board 
to stop all notification proceedings, the legal method is only by 
way of an urgent legislation. This should be undertaken at once. 

The Congress Govertiment is expected to take up the matter 
of overhauling the Endowment Law in a spirit of sympathy and 
reverence, with due regard for the long-cherished sentiments and 
religious faith of the vast community of the Hindu people. 


N. SRINIVASACHARIAR, 


Advocate and Ex-Conmissioner, 
Hindu Religious Endowments, Madras. 
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SUMMARY OF ENGLISH CASES. 


‘In re Cousen’s Witt Trusts: Wricut v. Kuixiicx, (1937) 
1 Ch. 381. ee 


Will—Construction—Legacy to A—In the event of A’s death 
before testator to B—No further provision after B—A and B both 
predeceasing testator—Effect of—Lapses into” testator s. estate. 


The testator C who died in 1919, by his will dated 1907, be- 
queathed all the residue remaining after other bequests to his wife. 
After the death of his wife, half the residuary trust fund was to. 
be held upon trust, “for all the children of my late uncle S.M.C. 
who shall be living at my decease in equal shares . . . provided 
always . . . that.if any child of . . . . S.M.C. or of my late 
aunt M.A. shall have died in my lifetime whether before or after the 
date of this my will leaving issue living at my death, the share in 
the residuary trust funds which such child would have taken if he 
or she had survived me shall be held in trust for his or her personal 
representatives as part of his or her personal estate”. Testator’s 
wife died in 1930. No child of S.M.C. or M.A. was living at the 
death of the testator. C.S.C., one child of S.M.C., married one A 
and died in the lifetime of the testator, leaving a daughter W living 
at his death. A survived his wife and became her legal personal 
representative and was beneficially entitled to the whole of her 
residuary estate. W was the next-of-kin of C.S.C. at the date of 
the death of the testator and was entitled for her life to the income 
of the residuary estate of A under his will, W survived the testator. 
The question was if there was a lapse of the half share of the residue 
given by C to S.M.C.’s children. 


Held, that by providing that if the person or persons who would 
have taken directly under the will (here Mrs. 4) predeceased him, 
the benefit which she would have taken is to go to her legal personal - 
representative, as part of his or her personal estate, the testator 
has avoided the rule of lapse which says that on the legatee’s death 
before the testator the legatee is not to take any benefit under the 
will but that it falls into residue. But the last words mean that it 
was a gift to Mrs. A or in the events which have happened, to the 
person who became entitled on Mrs. A’s death to her estate, that 
was her husband A. But 4 did not survive the testator C and since 
there is nothing in C’s will which provides against the lapse which 
must result if the person who is substituted for Mrs. A as legatee 
predeceases the testator, that portion of the estate of C has not 
been effectively disposed of and falls into the testator’s estate. 





In re CUTHBERT COOPER AND Sons, Limirtep, (1937) 1 Ch. 392. 


Company—Private Company—Winding up—Transfer of 
shares—Transfer by death of shareholder—Director’s power to 
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refuse registration of transfer—Refusal by to register deceased 
shareholder's executors—If ground per winding up—Companies 
Act, 1929, S. 168. 


A ompany was registered as a private company, with a capital 
of £10,000 of 11 shares each, of which one CC held 5,000 shares 
and his two sons 2,500 shares each. The first directors were CC and 
his two sons and continued to be so till 1930 when CC died. CC by 
his will appointed his three younger sons as executors and bequeath- 
ed his 5,000 shares to them. They applied to be registered as share- 
holders but the elder sons (directors) refused to register them as 
such. The younger sons were in the company’s employment and 

` they were dismissed from it also. The articles provided that “the 
directors in their absolute uncontrollable discretion may refuse to 
register any transfer of shares . . . without assigning any reason 
therefor . . .” and that the directors shall have the same power 
of refusing to register a transfer even by death, bankruptcy, etc., 
of a shareholder. The younger sons were refused even a copy of 
a balance sheet. The articles gave such executors of legal repre- 
sentatives only some limited rights, like receiving dividends and rights 
in a winding up to such a return as the deceased would have been 
entitled to. The younger sons therefore applied for a winding up 
order, a 

Held, that the principles which should guide the Court are 
those which influence the Court in determining’ whether or not a 
partnership shall be wound up. But the legal rights of the parties 
are to be determined by the articles, which is the bargain into which 
they have entered. Even treating these executors as contributories 
within the meaning of S. 168, Companies Act, 1929, as held in In re 
Norwich Yarn Co., (1850) 12 Beav. 366, yet there were not sufficient 
grounds to order a winding up. 





Brook's WHarF AND BuLL WHARF, LIMITED v. GOODMAN 
BroruHers, (1937) 1 K.B. 534106 L.J.K.B. 437. 


Contract—Bailment—Firm of furriers—Import of goods fron 
Russia—Goods stored in bonded warehouse of plaintiffs—Goods 
stolen there—No negligence on the part of warehouseman—Custonis 
duties collected from warehouseman—Defendants, if liable to repay 
it, 

The defendants, a firm of furriers, imported from Russia a 
consignment of squirrel skins. Some of those goods were stored in 
the plaintiff’s bonded warehouse but while there, they were stolen. 
It was not proved that they were stolen by the negligence of the 
warehouse owners. The plaintiffs were compelled to pay the 
customs duties on the goods out of their own moneys as the defend- 
ants refused to pay for it. The plaintiffs thereupon claimed the 
sum that they so paid on the ground that it was a primary liability 
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of the defendants. The defendants counterclaimed for the value 
of the goods on the ground that they were stolen by reason of the 
negligence of the warehouseman. ‘Held, that if the plaintiffs show 
that they took all reasonable and proper care of the goods, the mere 
fact that they were, notwithstanding, stolen is not sufficient any 
longer to make them liable for negligence. The duty of the plain- 
tiffs cannot be put higher than that they must do what is reasonable. 
They are not insurers and as they had established that they took 
such precautions as reasonable and prudent care demanded, they 
were not liable on the counter-claim. As for their claim to duties :— 
The defendants clearly were, by the general law, liable as importers 
of the goods, to the payment of these duties. The duties are due 
on importation from the importer and remain due from the importer 
until the goods have been duly discharged from the custom’s custody. 
The duties demanded of the warehouseman under Ss. 85 and 87 
refer to the duties due from the importers. The plaintiff has been 
compelled by law to pay, or being compellable by law, has paid 
money which the defendant was liable to pay ultimately, so that the 
latter obtains the benefit of the payment by the discharge of his 
liability. Under these circumstances the defendant becomes in- 
debted to the plaintiff in the amount and is therefore liable. 





SYMES AND Jaywick AssociaTED PROPERTIES, LIMITED v. 
Essex Rivers CaTCHMENT Boarp, (1937) 1 K.B. 548==106 L.J. 
K.B. 279. 


Easement—Sea wall—Wall to prevent the incursion of the sea 
into the land—Claim by owners of land on seaward side of the sea 
wall to drain on to the landside—If available. 


Sea walls owe their origin to the prerogative of the Crown to 
protect the realm against the incursion of sea water, just as a wall 
of a port is erected to prevent the attack of an enemy. Nobody can 
therefore acquire any right to interfere with a sea wall so as to 
prevent it operating as intended by the Crown when it was built. 
Whether a gap is made in the sea'wall or a hole is made under the 
sea wall with the object of letting sea water into the lands which 
lie behind the sea wall, those who make such a gap or hole are com- 
mitting an illegal act; they can acquire no right to let sea water into 
the lands behind the sea wall, such a right being absolutely incon- 
Sistent with the object of the Crown in causing the sea wall to be 
built. It is impossible to assume that the Crown would grant any 
right to any one to interfere with the defences raised by the Crown 
against the incursion of the sea water. 


The mere fact that by the action of the sea the land on the 
seaward side of the sea wall had become higher Jand than the land 
on the landward side of the wall could noti possibly give them any 
tight to drain their sea water through the wall. 
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Reep v. CATTERMOLE (INsPEcTOR or Taxes), (1937) 1 K.B. 
613=106 L.J.K.B. 407. 


Income-tax—Minister of Methodist Church—Appointment of 
as minister of a circuit of 9 churches—Compulsory residence as d 
requirement of the office—Payment of rates on the house by 
employers—If occupant also liable under Sch. E to tax as on occupa- 
tion. 


The appellant was appointed a minister of a circuit consisting 
of 9 churches. The appointment required that he should go and 
live at a particular manse in order to more conveniently discharge 
his duties. Though it was too big for him, he was not allowed to 
sublet the manse nor to make any profit out of his occupation. The 
cost of repairs, furnishing, etc., are to be borne by the church. The 
Sch. A tax, the rates and water rate were defrayed by the church. 


Held, that the minister is not Hable to tax under Sch. E in 
respect of his occupation of the manse. The minister’s possession 
and enjoyment of the premises are for the benefit of the church and 
his occupation is their occupation and therefore the church alone 
is properly assessable as occupier both for income-tax and for pur- 
poses of rating. 





WYATT V. GUILDHALL INSURANCE Company, Limitrep, (1937) 
1 K.B. 653106 L.J.K.B. 421. 


Insurance—Motor insurance—Policy for user as for social 
domestic and pleasure purposes excluding hiring—Insured. carrying 
persons for money on an isolated occasion—If risk covered by the 
policy—Injury to passenger on that occasion. 


One W owned a motor car which was insured with the defend- 
ants under the terms of a policy and certificate of insurance. The 
material words of the policy were: “Description of use—Use for 
social domestic and pleasure purposes and use by the insured in 
person it connection with his business or profession as stated in 
the schedule hereto, excluding use for hiring.” The car was always 
used only for pleasure but on one day when himself on his way to 
London, he picked up two passengers, the plaintiff and another, for 
money. This was an isolated transaction. That day the motor car 
came into collision with a motor lorry, whereby the plaintiff sustained 
injury. The plaintiff recovered judgment against W for damages. 
W claimed to be entitled to indemnity from the defendant company | 
in respect of the collision including the claim of the plaintiff. But 
the company denied liability on the ground that it was not covered 
by the policy. 

Held, that the policy confines the indemnity to use for social 
domestic and pleasure purposes. The use of the car for driving 
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two persons to London for a consideration takes it out of “use for 
social domestic and pleasure purposes”. 





MILLENSTED v. Grosvenor House (Park Lane), LIMITED, 
(1937) 1 K.B. 717=106 L.J.K.B. 221. 


Practice—Rules of Supreme Couri, O. 22 r. 6—Court pro- 
nouncing orally judgment—Judgment not drawn uf—Power to vary 
—Effect of O. 22, r. 6. i 


The plaintiff brought the suit for damages for injuries suffered 
by her on account of the negligence of a servant of the defendant 
company: Hilbery, J., tried it without a jury and by an oral judg- 
ment gave £50 as damages. The defendant’s counsel wanted that 
costs should be awarded on the County Court scale but as the amount 
of damages was £50 it of necessity carried costs at the High Court 
scale. After the judgment, the defendant’s counsel informed the 
judge that £20 had been paid into Court. The learned judge re- 
fused costs on High Court scale and directed costs only on County 
Court scale. The next day another application for argument on 
costs was made to the judge and on that he held that £50 was 
excessive and by a formal judgment gave only £35 with costs on 
County Court scale. It was admitted in argument that before 
O. 22, r.6 of the Rules of Supreme Court the judge could 
have amended, inasmuch as by that time the order had not been 
drawn up and perfected. 


O. 22, r. 6 provides :— 


“Except in an action to which a defence of tender before action is 
pleaded or in which a plea under the Libel Acts, 1843 and 1845, has been 
filed, no statement of the fact that money has been paid into Court under 
the preceding rules of this Order shall! be inserted in the pleadings and no 
communication of that fact shall at the trial of any action be. made to the judge 
or jury until all questions of Nability, and amount of debt or damages have 
been decided, but the judge shall, in exercising his discretion as to costs, 
take into account both the fact. that money has been paid imto Court and 
the amount of such payment.” 


It was contended that the effect of the rule is to disqualify 
the judge from acting upon his right to alter his judgment before 
it has been drawn up. The fact that the £20 had been paid into 
Court was not known to the judge. 


„Held, that the rule is directory and not compulsive. A judge 

_in his discretion, when such a matter was mentioned to him or the 
jury, if he were of opinion that the statement as to payment in 
Court could not reasonably be calculated to cause any miscarriage, 
would be entitled, notwithstanding the mention to allow the case 
to proceed. Further the right view is that there is no effective 
judgment until it is drawn up and up to that time the judge is not 


. 


2 
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functus officio. Such a basic notion cannot be upset by the mere 
application of an inference derived from the inconvenience of 
applying it in the circumstances contemplated by a particular rule. 





FARMER v. Hype, (1937) 1 K.B. 728106 L.J.K.B. 292. 


Libel—Law of Libel Amendment Act, 1883, S. 3—Report of 
proceedings in Court—How far privileged. 


During the hearing of a libel action the counsel for the plain- 
tiff criticised the behaviour of a Mr. D very severely in his opening 
speech, and the plaintiff also in his evidence commented adversely 
upon Mr. D’s behaviour. Thereupon Mr. D made an application 
to the Judge in these words “May I make an application? I am 
the rector of S and I want to contradict the many lies that have 
been told in this Court.” This was reported to in the newspapers 
of the defendants. The plaintiff filed this suit against the pro- 
prietors of the newspapers for libel in that they reported this 
matter defamatory of him. . It was admitted to be a fair and 
accurate report. 


Held, that the application which Mr. D made to the Court was 
made in the course of the proceedings publicly heard before Court 
exercising judicial authority. The reports were fair and accurate 
reports of those proceedings, and consequently it was protected by 
S. 3 of the Law of Libel Amendment Act, 1883, which provides 

- that “a fair and accurate report in any newspaper of proceedings 
publicly heard before any Court exercising judicial authority shall, 
if published contemporaneously with such proceedings, be 
privileged.” 





Kine v. Butt, (1937) 1 K.B. 810106 L.J.K.B. 430. 


Wireless Telegraphy Act, 1934, S. 1, sub-S. (3)—Connecting 
a loud speaker to a central wireless receiver—If, working a wireless 
apparatus. 


The respondent was a tenant and occupier of a self-contained 
flat being one of a block of similar flats owned by certain landlords. 
The landlords installed in the said block two wireless receiving sets 
for each of which they paid 10sh. licence fee. Each set was fitted 
with an amplifier connected by wires to a corresponding socket 
installed in each of the flats including that of the respondent. The 
respondent installed a loud speaker on his flat fitted with a wire and a 
plug and received broadcast programmes through it, but did not 
obtain a wireless licence. The operation and tuning of the two sets 
were under the control of the landlords, and they were switched off 
by them at 11 p.m. He was tried for having unlawfully worked 
apparatus of wireless telegraphy without a licence. It was contend- 
ed that the loud speaker was not apparatus but was an instrument, 

O 


114 _ THE MADRAS LAW JOURNAL. [1937 


that the act of placing the plug into the socket did not constitute 
working of the loud speaker and that the tuning and switching 
constituted the working. 

Held, that the respondent was in his own flat and without a 
licence seeking to have the advantage of the transmission of a 
wireless message from somewhere. He was doing what he did to 
work the wireless apparatus. He was therefore “working any 
apparatus for wireless telegraphy” and was guilty of that offence 
under S. 1, sub-S. (3) of the Wireless Telegraphy Act, 1934. 





Byrne v. Drane, (1937) 1 K.B. 818-=106 L.J.K.B. 538. 


Defamation—Golf club—Automatic gambling machines therein 
—Report to police by a member—Removal by police of the machines 
—Notice put up on club wall, suggesting that some member had 
reported, eto—Owners of club not removing the notice—Whethen 
the words capable of a defamatory meaning—If owners liable fon 
defamation by not taking down the notice from out of the wall. 

One Mr. Byrne (the plaintiff) was a member of a golf club and 
the defendants Mr. D and his wife Mrs. D were the proprietors 
and sole directors of the club and the wife was also its secretary. 
Certain automatic gambling machines had been kept upon the club 
premises from 1932 for the use of-the members. Some one gave 
information to the police about this machine which led to the police 
directing their removal and they were removed. The next day some 
one put up on the wall of the club a typed paper with the followin 
verse written thereon :— 


“For many years upon this spot 

You heard the sound of a merry bell 

Those who were rash and those who were not 
Lost and made a spot of cash 

But he who gave the game away 

May he byrnn in helt and rue the day.” 


The word ‘byrnn’ was blacked out and the word ‘burn’ substitut- 
ed for it in the original but in the carbon copy underneath it the 
word ‘byrnn’ remained. Rule 12 of the club’s rules provided that 
no notice or placard, written or printed shall be posted in the club’s 
premises without the consent of the secretary. The secretary ad- 
mitted having seen the notice but stated that she did not remove 
it as she did not think it harmful but only thought that one member 
of the club was poking fun at another. The plaintiff brought the 
action for libel alleging that Mr. D and Mrs. D had published or 
caused to be published the words concerning him. Hilbery, J., 
held that the words were defamatory and that as the defendants had 
complete control of the walls and could have taken down the paper 
after they had seen it, the writing could only have been done with 
their approval and awarded nominal damages. 

On appeal, Held by Slesser and Greene, L.JJ., that the words 
were not defamatory as there is nothing defamatory in saying that 
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one has reported certain acts, wrongful in law, to the police. The 
criterion. is what a good and worthy subject of the King would 
think of some person of whom it had been said that he had put the 
law into motion against wrong doers. 

Per Greene, L.J. The statement is a statement that the plain- 
tiff who gave the game away was guilty of disloyalty to his fellow 
members of the club. Whether it was justified or not is quite 
another matter. The two proprietors of this establishment by allow- 
ing the defamatory statement to rest upon the wall and not to re- 
move it, with the knowledge that they must have had that by not 
removing it it would be read by people to whom it would convey 
such meaning as it had, were taking part in the publication of it. 





WHITE OTHERWISE BENNETT v. Warre, (1937) P. 111==106 
L.J.P. 49. : . 

. Marriage—Nullity—Bigamy—A form of marriage celebrated 
in a foreign country—Husband then having a wife lwing—Wife 
domiciled resident in England—Husband foreign domicile—Notice 
served on husband—Non-appearance of—Court, if has jurisdiction 
to decree nullity, 

The petitioner B went through a ceremony of marriage with 
W at Melbourne, Victoria in 1926. In 1908 the respondent W had 
been married to one F at Malta and the marriage was still subsisting. 
The marriage of the petitioner B and respondent W had not been 
consummated. B was domiciled and resident in England, while W 
was domiciled:and resident in Australia or Malta. B filed the 
petition for a declaration that the marriage was null and void. 
Notice was served on W who merely signed acceptance of service 
and a formal statement that he was a married man but did not 
appear. 

Held, that in England in cases where a dissolution of marriage 
is sought the domicile of the husband is the cardinal and controlling 
fact, and that the Court having jurisdiction in the country of that 
domicile has sole jurisdiction over the claim for dissolution of the 
marriage. This has been applied when nullity was sought for on 
the ground that the respondent was incapable of consummating it. 
In this case the petitioner never acquired the domicile of the res- 
pondent, either in law or in fact, but is domiciled and resident here. 
The respondent has never resided here. It is not, in those circum- 
stances necessary for B to proceed to whatever part of the world 
the respondent may happen to reside in, in order to get her status 
established by a decree of nullity. Though the respondent has by 
his conduct and admission so acted as to justify the Court in 
exercising jurisdiction, there was no conflict of law between differ- 
ent jurisdictions, because the ceremony was bigamous, and therefore 
by the law of every Christian community there was never any matri- 
monial status common to the petitioner and the respondent. 
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JOTTINGS AND CUTTINGS. 
The Portrait of T. Rangachari, Dewan Bahadur.. 


The Hon. Sir M. Venkatasubba Rao, Kt., im unveiling the Por- 
trait of Dewan Bahadur T. Rangachariar in the Advocates’ Asso- 
ciation Hall on 27th August last, said :— 

The portraits that adorn these walls are a striking testimony 
to the fidelity and devotion of the members of the Advocates’ 
Association to those, who in their day, climbed the heights of the 
- legal profession. To-day, another portrait is going to be added and 
that will serve to keep bright the fame of a distinguished lawyer. 
Mr. Rangachari was one of a galaxy of illustrious lawyers, who 
are among the proudest memories of the Association. His match- 
less eloquence, his capacity to capture the mind and hold the atten- 
tion, are in my opinion, the- distinguishing traits which gave Mr. 
Rangachari the commanding position that he achieved. Of him, it 
might be said, that he possessed a silver tongue, which gained him. 
the admiration of the Bar and the respect of the Bench. 


Some of his eminent contemporaries have passed to silence, 
and every life, it is the law of nature, must have its close; but over 
Mr. Rangachari, though alive, a silence has already fallen, and it 
is most distressing and sad to think, that from the lips of the man, 
whose glory was his eloquence, comes no word. He was stricken 
by a malady some five years ago, from which he has not yet re- 
covered. May the homage we have met here to pay him this even- 
ing soothe in some measure his hours of pain and suffering, is my 
ardent wish, as I am sure, is the wish of all of you assembled here. 


There are many here who, I doubt not, can claim greater inti- 
macy with Mr. Rangachari than myself; but of his achievement at 
the Bar I feel I can speak with some authority. His active forensic 
life covered a period of about twelve years of my judgeship. He 
had an amazing power of mastering the facts of his case and pre- 
senting them with accuracy and lucidity. He spoke with unrivalled 
knowledge of every detail and brought to bear on his task a 
thoroughness which was rarely surpassed. He went on from argu- 
ment to argument, explaining, illustrating and expatiating and never 
did he weary the Judge. In a voice that was captivating he addressed 
the Court, but there was a masculine strength which made his argu- 
ment irresistible. At times he struck blow after blow with wonder- 
ful vigour till he smashed his opponent’s case. There was, wher 
occasion demanded it, a moral fervour as it were, in the speeches 
which he made. I remember a second appeal which I heard sitting 
-with Mr. Justice Ramesam, involving intricate questions of water 
rights. For understanding the facts about half a dozen maps had 
to be referred to and closely studied, but Mr. Rangachari had an 
amazing grasp of every detail and with his bewitching eloquence he 
made even that extremely dry case interesting. He has set an ideal 
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which, I believe, may with advantage be followed both by the junior 
and the senior sections of the Bar. In the first place, he was very 
thorough; his preparation left nothing to be desired. He was not 
impatient of drudgery. These qualities enabled him to be exact in 
statement and lucid in exposition. In addition to these, he pos- 
sessed the natural gift of eloquence. In marshalling the facts he 
was not only lucid but logical, so that to listen to him was a pleasure. 
He had another great quality, the power of selection so necessary 
to powerful and convincing advocacy. It is a common failing at 
the Bar to stress what is non-essential and slide over what is 
essential. This mistake Mr. Rangachari would never commit, but 
would go straight to the heart of the question that mattered. Even 
at the height of his glory, he read his briefs thoroughly, unlike 
many a leader who rests on his laurels. No man ought to remain 
at the Bar, or for the matter of that on the Bench, after the work 
has ceased to interest him. In the case of Mr. Rangachari, I do not 
think any junior that engaged him had ever reason to complain that 
he shirked his work. Indeed from the point of view of the Judges, 
he was a most painstaking and thorough Advocate, who did his 
work conscientiously and argued his cases with zeal and energy. 
He was always self-possessed and was most genial and affable. He 
was forceful and vigorous, but always respectful. Eloquence, as 
Lord Morley says somewhere, is more than words; speech is not 
eloquence, eloquence is character, conviction, sincerity, purpose, 
service and fitness. Mr. Rangachari’s eloquence was of this type 
and it is no wonder that when to this was added his intellectual 
acumen, his advocacy became irresistible. 


On his achievements in the sphere of public work I shall not 
dwell, as they are not matters of which I can speak from personal 
knowledge. But there can be no doubt that he threw himself into 
his work, whatever its nature was, with great energy, and discharged 
his public duties faithfully and efficiently. His career has been a 
distinguished one and of the many eminent men that the pro- 
fession has produced, he is undoubtedly one of the greatest. 


I deem it both a privilege and an honour to have been asked 
to participate in this function and I unveil his portrait with great 
pleasure. 


Lord Blanesburgh’s Retirement—There have been interesting 
and important judicial changes in the past week, due to the retire- 
ment of Lord Blanesburgh through ilhealth. Lord Wright, who 
succeeded the late Lord Hanworth as Master of the Rolls in October, 
1935, now returns to the House of Lords as a Lord of Appeal in the 
place of Lord Blanesburgh. Lord Justice Greene becomes Master 
of the Rolls, and Mr. Justice Mackinnon leaves the King’s Bench 
Division for the Court of Appeal. Lord Blanesburgh’s retirement 
will be much regretted, especially on account of its cause. It 
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closes a very distinguished career at the Bar, on the Bench, and in 
the House of Lords and Judicial Committee. He is still remem- 
‘bered as a forceful and able advocate both at the Junior Bar and 
after he had taken silk. He did useful work as a Judge of the 
Chancery Division, and both in the Court of Appeal and in the House 
of Lords he delivered many judgments marked by great learning and 
cogent reasoning. But outside his judicial work he rendered im- 
portant service during and after the war with a view to amelio- 
rating the conditions which the war produced. In 1918 he was 
Chairman of the Government, Committee: on-the Treatment by the 
Enemy of British Prisoners of War, and in the Report published in 
March of that year, and signed by him on behalf of the Committee, 
it was recorded that, on the evidence, the Committee failed to find 
a trace even of lip service to the obligations solemnly undertaken 
by the German Government: in time of peace for regulating their 
conduct in time of war. Subsequently Lord Blanesburgh gave his 
help in mitigating the hardships caused to Germans here and abroad 
by the handing over of their property ‘to the Public Trustee—L.J., 
1937, p. 297. 


The New Master of the Rolls —-The return of Lord Wright to 
the House of Lords gives Lord Blanesburgh a distinguished successor. 
We need not speak of the work he has done in the Court of Appeal 
as Master of the Rolls. That, it turns out, has been only an inter- 
lude in his work in the final Tribunal to which he was first appointed 
direct from the King’s Bench Division in 1932. It will be remem- 
bered that he was a member of Lord Hanworth’s business of Courts 
Committee, and in a Memorandum appended to the Second Interim 
Report of the Committee he suggested a more thorough scheme of 
Circuit reform than the Committee had recommended. -Since then 
further progress has been stopped by: the Report of the King’s Berich 
Commission. The appointment of Sir Wilfred Greene as Master of 
the Rolls follows quickly upon his appointment as a Lord Justice 
straight from the Bar in October,'1935. It brings back that office, 
after a lengthened severance, to its rightful sphere of Equity, and 
bestows it on a very distinguished equity lawyer. Sir Wilfrid’s 
greatest work outside the Bar was his Chairmanship of the Com- 
panies Committee. Upon their Report the Companies Act, 1929, 
was based. He also in little over a month performed, in concert with 
Mr. Justice Clauson and Lord Plender, the formidable task of fix- 
ing at 66,450,000/. the “global” value of the coal royalties, but the task 
seems to have been facilitated by the total royalty income being 
agreed, leaving only the number of years’ purchase to be fixed, 
namely, at 15 years. The appointment of Mr. Justice MacKinnon as 
a Lord Justice is a fitting sequel to the work he has done as a 
Judge of the King’s Bench Division; it brings into the Court of 
Appeal a commercial lawyer, trained by long association with the 


II] THE MADRAS LAW JOURNAL. 119 


late Lord Justice Scrutton ; and shows, as Lord Hewart again reminds 
us, that Law and Literature are not to be divorced. But who is the 
“perhaps first-rate poet” who, Lord Hewart said in his St. George’s 
Day speech last week, has died in the last 80 years? And who 
is the first-rate Judge, without a “perhaps” ?—L.J., 1937, p. 297. 


Burma Judicial Changes.—A practising barrister, Mr. R. T. 
Sharpe, has been appointed to fill the vacancy in the Rangoon High 
Court caused by the promotion of Mr. Justice A. H. L. Leach to 
be Chief Justice of the High Court of Madras, a promotion which, 
it is officially announced, will take effect as from July, 2. 


The new C. J. and the new Puisne were practising members of 
the Bar before their elevation to the Bench. It is 30 years since 
Alfred Henry Lionel Leach wag called by Gray’s Inn. His ap- 
pointment as Judge of the High Court of Rangoon was on February 
15, 1933. 


Mr. Reginald Taafe is of the South-Eastern Circuit, his cham- 
bers at 1, King’s Bench Walk. He also is a Gray’s Inn man, called, 
post-war, in the same term, almost exactly 17 years ago—L.J., 
1937, p. 314. 


s 





Mr. Jayakars Appointment—Mr. Mukund Ramrao Jayakar’s 
appointment as one of the Judges of the Federal Court is described 
by an Indian legal correspondent as a “pleasant surprise to many in 
India”. From which it would appear that while he was not included 
by the prophets in their list of “probables”, it is recognised that the 
appointment is a good one and that Mr. Jayakar’s selection for this 
very exalted judicial post is in accordance with his merits. 


“In India”, my correspondent writes, “Mr. Jayakar is known 
as a scholar, a courageous social reformer and a nationalist politician, 
who for over two decades served his country well. . . . Now 
that he is called upon to serve India in a different and distinguished 
capacity, he may be relied upon to acquit himself therein with 
credit and dignity”. Fifty-seven years of age, he has had a suc- 
cessful career at the Bar, but to the public he is known chiefly for 
his political attainments. He was leader of the Swarajya Party in 
the Bombay Legislative Council till 1925 and represented Bombay 
City in the Delhi Assembly between 1926 and 1930. In 1930 he was 
` leader of the opposition at the Legislative Assembly. Later he was 
delegate to the Indian Round Table Conference and Federal Struc- 
ture Committee, and member of the Indian delegation co-operating 
with the Joint Parliamentary Committee on the India White Paper. 
—L.J., 1937, p. 314. l 
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Commission and Omission.—The misadventures of a beautiful 
film star, even in the arid realms of contract, cannot fail in feature 
value. Thus Miss Frances Day, appearing in Rowson v. Alexan- 
der, inspired du Parcq, J., to creative endeavour in the law of agency, ` 
and caused staid readers of The Times (May 1) to wonder why the 
theatrical and cinematic news had been transferred to the law report 
page. In the law relating to commission this case is of the first 
importance. The actress had promised the agents (who secured 
her a contract) to pay to them as commission a percentage on 
salary paid to her. When she (admittedly wrongfully) broke her 
contract with her employers the agents automatically lost their 
percentage, and claimed that Miss Day had broken an implied 
warranty not to prevent the agents from earning their commission. 
The learned ‘Judge was at a loss whether to treat the actress as 
the vendor of a house refusing to complete, so as to apply Trol- 
lope v. Martyn, (1934, 2 K.B. 436), or as the owner of a busi- 
ness refusing to sell goods to customers introduced by a traveller. 
The former, of course, would be liable if his refusal were justified ;. 
the latter not liable, even if his refusal were wrongful. The 
learned Judge found that the only analogue to Miss Day’s promise 
to the agent was a charter party, and held that by her wrongful 
prevention of the agent from earning his commission she had made 
herself liable in damages for breach of warranty. If the question 
how a breach of contract can be a wrong to a third person was, 
for the purposes of this action, successfully begged, the fault, dear 
Brutus, was not in our Stars.—L.J., 1937, p. 317. 





Baron Martin and Royal Birthidays—It was in or about the 
year 1902 that Mr. Herman Merivale published-a book called 
Bar, Stage and Platform, in which appeared many excellent anec- 
dotes and some jests concerning judges and lawyers of the past. 
He made a mistake, however, in a reference to Baron Martin, 
describing him erroneously as a “famous Yorkshire racing judge”, 
and his accent as “broad Yorkshire’. The learned Baron, as a 
well-informed reviewer observed, “was the son of Samuel Martin 
of Newtownlimavaddy—immortalised by Thackeray—in the County 
Londonderry. There he was born in the year 1801, and thence, 
in due course, he proceeded to Trinity College, Dublin. It was 
only after he had gone into voluntary exile that he became acquaint- 
ed with the moors and cities of Yorkshire; and he would have 
resented bitterly, and with justice, the charge that he ever lost 
the purity of his North Irish accent.” , 

That he was a sporting judge was true; and, like the first 
Lord Russell of Killowen, Lord Brampton, and other judges of 
more modern times, he was a member of the Jockey Club. Unlike 
the others, Baron Martin won with his racehorses certain substan- 
tial trophies, which are still treasured by his descendants. It is 
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said of him that when the date of an important racing fixture was 
approaching it was his habit to consult an almanac. When he 
found, as he did riot infrequently, that the birth of a member of 
the Royal family had occurred on the day im question, “he would 
suggest to the Bar that, as a mark of respect, the Court should 
adjourn. And to this proposal a loyal and patriotic assent was 
invariably accorded.” —L.J., 1937, p. 331. 





An Aid to Hearing.—Deafness has rarely, and then only with 
great reluctance, been regarded by any judge as an adequate reason 
for his voluntary retirement; even when by reason of his unackniow- 
ledged infirmity, all his judgments are delivered in cases which 
are only part heard. 

Baron Martin was one those who suffered from-defective hear- 
ing; and when he had been a judge for a quarter of a century 
his deafness drove him into retiremént. “Though the time had 
nearly come,” says a biographer, “for the close of his judicial life, 
the Bar was sorry to lose him, and there was a great gathering of 
counsel at his public leave-taking in January, 1874. It was during 
the valedictory address of Sir Henry James A.G., that it became 
apparent to all beholders that a miracle had somehow been accom- 
plished. ‘Sam’ Martin, his deafness notwithstanding, was obvi- 
ously following the remarks of the Attorney-General with atten- 
tion and interest. And that he had heard every word was placed 
beyond doubt when, in his reply he duly acknowledged each seve- 
ral compliment which Sir Henry had paid him. To the few only 
was it known that the tactful law officer had taken the precaution 
of presenting to the retiring judge a written copy of the speech 
which he proposed to make.” It _ was the Baron who, on the 
Western circuit, once spoke of a member of the Junior Bar who 
afterwards became Lord Coleridge, C.J., in terms which Mr. Cole- 
ridge regarded as a reflection on his professional conduct and 
said so im language of exquisite precision and purity. The Baron 
hastened to explain that he had been completely misunderstood 
and to assure “the accomplished scholar, the graceful man of 
letters 2.2... ” that he had always regarded him as “a most 
respectable young man”.—L.J., 1937, p. 331. 


es nt 


Precedents and:Pleadings-——‘Pleadings therefore,” observes 
Lord Atkin in a significant preface to Volume I of the new Encyclo- 
paedia of Court Forms and Precedents in Civil Proceedings 
[Butterworth & Co (Publishers), Ltd.], “pleadings therefore still 
test the competent lawyer: and while precedents seem an almost 
necessary guide to the less experienced, they are often a valuable 
aid to the old hand both as a means of checking his 
own draft and an occasional clue to a fault in his opponent’s”. 
Indeed, the pleader (it seems) is in like case with the poet: as the 

P 
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late John Drinkwater remarked, varying the adage with caustic 
truth, poeta nascitur et fit. If he be a poet, a man must be born to 
poetry, yet without continuous discipline he shall not come into his 
inheritance. The consummate pleader is he who, at the first, has 
so modelled himself upon the precedents of his masters in the law, 
placing the first clause first, and the last clause last, and marking 
the peculiar rhythm and the latent precision in the meaning of 
words that after many years of severe self-training he has at the 
last won for himself the mastery of his material and can rejoice in 
his facile ability to produce a pleading which he can justly regard 
as a legal work of art. Until that day, he must put his trust in 
precedents; to which, thereafter, he still will turn as to a touch- 
stone to test the merit of his own—L.J., 1937, p. 354. 





Royal Marriage Law—Not without interest, also, are 
Mr. Mathew’s references in the same chapter to the legal difficulties 
and rights of a Prince of Wales who would marry the woman of 
his choice. How King Edward VIII, by reason of his proposed 
marriage, ceased to reign is now a matter of unforgettable but recent 
history. Had the marriage difficulty occurred whem he was Prince, 
what would have been the position? Mr. Mathew describes the 
provisions of the law as “singular enough”. 

“No Prince of Wales, being a descendant of King George II, 
‘ says the 12 Geo. III, c. 11, is to be capable of contracting matrimony 
without the previous consent of the sovereign signified under the 
Great Seal and declared in council; and every marriage celebrated 
without such consent first had and obtained is to be null and void. 
So far so good. But a proviso adds that should such a descendant, 
being 25 years of age, persist in his resolution to marry against the 
wishes of the Sovereign, he may give 12 months’ notice to the 
Privy Council and thereafter lead the lady of his choice to the altar. 
Such a marriage is to be good, ‘as if this Act had never been made’, 
unless within the 12 months both Houses of Parliament have ex- 
pressed their joint and several disapprobation of the union. Parlia- 
ment, therefore, has arrogated to itself the right to adjudicate 
between the Sovereign and heir-apparent in the event of dissension 
between them on this most delicate topic.”’—L.J., 1937, p. 367. 


The Marriage Bill—The Marriage Bill for which the Govern- 
ment have granted facilities is now printed in the form in which it 
left Standing Committee A. The purpose of the Bill as stated by 
the promoters is “to strengthen the institution of marriage, and it 
starts well by forbidding divorce within five years of the date of 
the marriage. Accordig to the Bill as introduced, no decree was to 
be granted till the five years had elapsed. As amended clause 1 
provides that no petition shall be presented till after that period. 
The grounds for divorce are enlarged, but not quite to the extent 
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proposed by the Bill. They include desertion for at least three 
years, and also cruelty and incurable unsoundness of mind; but the 
two extensions to habitual drunkenness and to imprisonment under 
a commuted death sentence have been struck out. It is difficult to 
see how matrimony in any real sense can exist where one of the 
spouses is an habitual drunkard. The clause in the Bill which 
defined the defences to proceedings for divorce by substituting a 
new section 178 in the Judicature Act, 1925, has been redrafted and 
is now a clause defining the duty of the Court on presentation of a 
petition for divorce; it has to inquire, so far as it reasonably can, 
into the facts alleged and into the questions of connivance, condona- 
tion and collusion. Practically, with the extension of jurisdiction 
to assizes, such inquiries become increasingly difficult—L.J., 1937, 
p. 372. 


The Law of Contract—-We have already referred shortly to 
the Sixth Interim Report of the Law Revision Committee with its 
revolutionary recommendations as to the Statute of Frauds and the 
doctrine of Consideration. The Report quotes conflicting opinions 
as to the merits of the Statute, which was stated to be passed “for 
prevention of many fraudulent practices which are commonly endea- 
voured to be upheld by perjury and subornation of perjury”. But 
according to a judicial view in which Lord Mansfield concurred, the 
Statute, if it had been carried out according to the letter, “would 
have done ten times more mischief than it has done good, by pro- 
tecting, rather than by preventing frauds”. And so it was not 
carried out to the letter, but to impart into it judicial qualifications 
required a great mass of legislation. So far as the statute related to 
contracts for the sale of land, it was tempered by the doctrine of 
part-performance, and the statutory provision and the qualifying 
doctrine have been transferred to the Law of Property Act, 1925. 
In that safe harbour the Report appears to leave them undisturbed, 
but we are likely to see a ruthless overhauling of the other provisions 
of section 4 of the Statute upon which the law of Contract has been 
largely based. To this no objection need be taken, but the proposed 
-change in the doctrine of Consideration is a more 
serious matter. Many of the Members of the Com- 
mittee, the Report says, would like to see “the doctrine 
abolished root and branch,” but it is recognised that such a proposal 
would “almost certainly arouse suspicion and hostility and the 
Committee only recommend-that the doctrine should be pruned of 
most of its mischievous features.” It should be possible to do this 
without destroying a distinctive feature of the English Law of 
Contract.—L.J., 1937, p. 372. 





Reprisals—Germany’s act of reprisal after the still unexplained - 
attack on the battleship Deutschland by Spanish Government aero- 
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planes, with its heavy list of killed and injured, has been very gene- 
rally regretted. Admittedly the provocation was extreme, and though 
the incident is not comparable with the ruthless ferocity of the 
destruction of Guernica and the massacre of the civil population— 
which, is reported to have been the work of German aeroplanes— 
yet it strongly emphasises the necessity of restraint in the use of 
modern and terrible modes of warfare. Any reference to such 
occurrences should not omit to recognise that the Government-forces 
have been, also according to reports, guilty of similar excesses, 
notably in the destruction of Oviedo. Under the circumstances it is 
unfortunate that the German Government have resorted to the 
uncertain and objectionable practice of reprisals. Reprisals, even 
in war, can only be justified, if at all, on the ground of necessity, 
and in any case it is repugnant to both justice and humanity to 
involve at random the innocent in the punishment of the guilty. 
But as between the German and Spanish Governments the German 
act of reprisal was done during a time of peace, and though repri- 
sals during peace have been resorted to for the purpose of bringing 
pressure on an offending State, they do not usually proceed beyond 
seizure of property and embargo om ships. It may be correct in 
logic for them to be proportioned to the offence, but to carry logic 
to the extent of taking life is entirely without justification. No 
doubt every effort will be made—we trust with success—to prevent 
the recurrence of such an incident.—L.J., 1937, p. 387. 


Vale atque Ave.—Time is making its mark on the constitution 
of the High Court. We noticed last week the retirement of Mr. 
Justice Horridge after 27 years’ service on the Bench. This has 
been followed by the retirement of Mr. Justice Talbot, and one of 
the vacancies has been filled by the appointment of Mr. Frederick 
J. Wrottesley, K.C. Before his appointment to a judgeship in 1923, 
Mr. Justice Talbot had a great reputation as an ecclesiastical lawyer, 
and he was also counsel to the University of Oxford. Happily 
ecclesiastical litigation has now practically left the Courts; such 
matters are better dealt with elsewhere. But if there has been little 
opportunity in his own special sphere, Mr. Jusice Talbot has, in the 
general work of the High Court, well maintained by his judgments 

_the high standard of the Judiciary, and his resignation after a com- 
‘paratively short tenure of office is to be regretted. In the Privy 
Council, of which, like Sir Sidney Rowlatt, he becomes a member, 
he may still find opportunity for judicial work. Mr. Wrottesley, 
who now joins the Common Law Bench, took silk in 1926, and 
since 1930 has been Recorder of Wolverhampton. He brings to 
the judicial position the reputation of being a sound lawyer, and 

. may be expected to be a very capable and useful judge. 

—L.J., 1937, p. 387. 
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Sir John Simon.—The change in Ministerial offices which is 
most interesting to lawyers is the transfer of Sir John Simon from 
the Home Office to the Chancellorship of the Exchequer. It is 
22 years since Sir John, who, with Rufus Isaacs, F. E. Smith and 
Duke, was in the front rank of advocacy, refused the | 
Lord Chancellorship in order, as was understood, to remain in 
politics as Home Secretary and the higher office went to Lord 
Buckmaster to be held however, by him for little more than a year. 
Sir John Simon’s tenure of office was on that occasion also short, 
and he resigned on the question of Conscription. In 1916, when, 
after the Dublin rising and Mr. Birrell’s resignation, Mr. Asquith 
went to Dublin, he wrote to Mrs. Asquith: “I am in despair for a 
Chief Secretary. If only Simon were available.” But Sir John 
was spared that experience, and his career lay outside Ministerial 
office till he became Foreign Secretary in 1931. Meanwhile, he 
rendered signal service to the country by his speeches in 1926 during 
the General Strike. One in the House of Commons on May 6, with 
its apt quotation, 

“O! it is excellent 

To have a giant’s strength, but it is tyrannous 

To use it like a giant,” . 
struck home and was a leading factor in bringing the Strike to a 
close. And as Chairman of the Indian Statutory Commission 
(1928-30), he paved the way by the Report for the new India Con- 
stitution, and happily went outside the scope of the Commission’s 
reference to propose the inclusion of the Princes in a Federal India. 
Sir John Simon’s second tenure of the Home Office has been marked 
by sympathetic efforts at humanising the contact of police adminis- 
tration with the people, and the Exchequer will furnish him with a 
new opportunity of employing his great and versatile ability. But 
there should still be possibility of his doing public service in a higher 
and more influential position ——L.J., 1937, p. 387. 


Divorce Reform.—We now have the latest edition (Bill 117—. 
printed June 1) of the Marriage Bill as it left the Commons. No 
one knows, of course, what amendments, if any, the Lords will 
insert in it and how far the sponsors of the Bill will yield. We 
may assume without much fear of disappointment that the Bill will 
become law this year and will be known as “Herbert’s Act”—as it 
should be. It is timed to come into operation at the beginning of 
next year, so that those who practise in the Divorce Court will have 
the Long Vacation in which to master its details. We think there 
will be general approval for the new law that peope who get mar- 
ried cannot be heard to petition for divorce for five years. The 
scandalous state of affairs in which reckless people (sometimes, but 
not always, young) rush into matrimony will possibly be remedied 
by this change, and it secures time for possible forgiveness and 
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reform of which philosophers, churchmen and lawyers alike approve. 
Other changes to be made are too numerous to mention; but the 
long unhappiness of one spouse tied to another who is hopelessly 
insane, persistently cruel or persistently neglectful will at length, 
and not too soon, find a remedy. We hope next week to publish 
an article setting out shortly the present state of the Bill before it 
goes for consideration by the Lords.—L\/., 1937, p. 388. 





The “Leader of the Opposition” —The discussion on Thursday 
of last week in the House of Commons on the third Reading of the 
Ministers of the Crown Bill raised a number of interesting ques- 
tions. There was what Sir Stafford Cripps called the perennial 
problem of the anomalous position of the Law Officers with regard 
to salary; there was the relinquishment of private practice by pro- 
fessional men who become Ministers of the Crown; and there was 
the proposal for the payment of a salary to a person who is now 
to receive legislative recognition as the “Leader of the Opposition”. 
As to the first question, it is always a matter of surprise to a person 
unaccustomed to the traditions and practice of the Bar that a Law 
Officer should receive payment for his services far in advance of 
any other member of the Government. It is not that he has to 
work hard—“to spurn delights and live laborious days”—and nights. 
Other people have to do that. Nor is it that their work has greatly 
increased of recent years. The increase became marked in Lord 
Alverstone’s day, and led to Lord Salisbury requiring in 1895, that 
private practice should be given up. Sir Richard Webster accepted 
the Attorney-Generalship on these terms, but Sir Edward Clarke 
declined to join him as Solicitor-General. Since then there has 
been no idea of going back to the old custom, and with the continued 
growth of calls from Government Departments for the advice of 
the Law Officers, it would be impossible for them to combine 
private practice with public duties—L.J., 1937, p. 403. 





Law Officers’ Brief Fees—The special difficulty in regard to 
the emoluments of the Law Officers lies in the fees for court work. 
Assistance to the Government and Government De- 
partments, and to Parliament, in the shape of 
advice, and the oversight of the drafting of Bills, 
might well be covered by a fixed annual sum, and such sums the 
Law Officers receive. And at the time when private practice was 
given up, as we have said, in 1895, the Government proposed that 
contentious work should be covered by a further fixed sum of 
3,000}. But to this Lord Alverstone strenuously objected, and his 
objections were voiced again in the House of Commons last week. 
There are occasions when Government work requires the employ- 
ment of special counsel, but economically minded officials would not 
incur this extra expense if the Law Officers were always available 
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at a flat rate. And although, according to old tradition, the Crown 
is too proud either to pay or receive costs, the tradition has faded 
away, and in taxing costs the. Taxing Master has nothing to go on if 
the Law Officer’s brief is not marked. “The Government”, wrote 
Lord Alverstone, “recovers in the course of a year a considerable 
amount in costs from litigants who would not unnaturally object to 
being charged a fictitious brief fee’. This is-a practical difficulty 
which can, perhaps, be got over, and it would be an advantage if 
the question of the Law Officers’ emoluments could be settled on 
a satisfactory basis so as to avoid the appearance of their being 
overpaid as compared with other members of the Government. 
Sir Stafford Cripps, in a useful contribution tothe debate, urged 
that the functions of the Law Officers should be reviewed, and 
an inclusive salary fixed for all the work required to be done 
for Parliament or the Government. And he appears to have 
successfully got rid of the practice for the Law Officer to appear 
in cases of murder by poisoning. That is work for the ordinary 
Criminal Bar—L.J., 1937, p. 403. 





What is a Charity?—The law, said Lord Coke, is “perfection 
of reason”. This gratifying statement was reflected in Goggs v. 
Bernard, which settled the principles of the ‘Law of Bailment: 
“Nothing is law that is not reason”. A fortiori, this should be 
so when we come to the Law of Charities, for the law so favours 
charities that it will not let a charitable gift fail. But at the 
outset there is the question what is a charity, and if a gift cannot 
pass the test, the law cares nothing for it and the money goes to 
the next of kin. But the law has left the test of charity extremely 
vague, and that is hardly a mark of the perfection of reason. It 
is laid down in one case that a gift for the good of a particular 
parish is a valid charitable gift (A. G. v. Lonsdale, 1 Sim. 105). 
But change the wording a little, and let the gift be to the vicar of 
the parish for distribution among such parochial institutions or 
purposes as he shall select, and the gift is not charitable. The 
parish may have had an ecclesiastical object once, but with the passing 
of time the objects of the parish have widened; these are no longer 
exclusively religious, and the gift just stated failed (Re Stration, 
(1931) 1 Ch. 197; 100 L.J. Ch. 62). In Re Ashtows Estate 
(Times, 5th inst.), Luxmore, J., faced by this authority, held that 
gifts to the vicars and churchwardens of two parishes “for parish 
work” were also not necessarily confined to religious purposes 
and were void. But whether this was a correct following of - 
previous decisions or not, it is obvious that if such a gift does not 
pass the ‘test of being charitable, neither can the Law of Charities 
pass Lord-Coke’s test of being “perfection of reason”.—L.J., 1937, 
p. 404. i 
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Consulting a Solicitor—The large number of home-made wills 
and the much larger number of home-made contracts bear addi- 
tional testimony to a pointed observation made in the Sixth Interim 
Report of the Law Revision Committee (Cmd. 5449). They 
recommend (inter alia) that S. 11 of the Married Women’s Pro- 
perty Act, 1882, should be extended to all life, .endowment and 
education policies in which a particular beneficiary is named (p. 30; 
par. 49). It is true, they say, that the same result can be achieved 
by creating an express trust, on the part of anyone who knows the 
law. “But as it is not the practice of the average man”, they 
sagely continue, “to consult his solicitor before taking out an 
insurance policy, we feel that it is desirable to make a statutory 
provision on the subject’. The justice of the observation will not 
be gainsaid. How often does “the average man’”—his legal proto- 
type “the reasonable man” will be easily recognised—how often 
does he fail to consult his solicitor until the horse has escaped? 
With a little forethought, the stable door might have been bolted 
in time and a luckless litigant saved his costs. For in the end to 
his solicitor he needs must come; why not at the first? Think of 
the small estates that, through the testator omitting these precau- 
tions, from time to time become depleted; or of the diputes upon 
a commercial contract loosely drawn in the vague language of “the 
average man”, The art of draftsmanship has gone out of fashion, 
to the detriment not so much of the lawyer, as of “the average man” 
himself —L.J., 1937, p. 405. 





Veterans in the Law.—Although Viscount Craigmyle, who 
celebrated his eighty-seventh birthday this week, is no longer in 
active service as a Lord of Appeal in Ordinary, it may be said 
of him, as was said of one of old, that his eye is not dim nor his 
natural force abated. To the reports he made many notable con- 
tributions; his vigorous dissenting judgment in the stress of war 
time in Rex v. Halliday, [1917] A.C. 260, on the question of the 
validity of a statutory regulation giving power to imprison a natu- 
ralised alien as a person of hostile origin and associations, is still 
remembered for its vigour and cogency of reasoning, and has been 
preferred by many constitutional lawyers to the decision of the 
majority. His quondum colleague in the House, Viscount Dune- 
din, is senior by a year, and of him, too, it can be said that even 
at this advanced age his occasional letters in The Times show 
that the virility of his thought and powers of expression have 
suffered no diminution by the lapse of years. But it would seem 
that among those in the highest ranks of the judiciary longevity 
is a notable characteristic. Lord Eldon was eighty-seven, but in 
this matter he was easily out-distanced by Lord Halsbury, who 
attained ninety-eight. When, in 1900, Lord Morris, as a Lord of 
Appeal, retired, and found that he was to be succeeded by Sir 
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Nathaniel Lindley, he quietly observed that “a worn-out old man 
of seventy-three had been succeeded by a lad of seventy-two!” In 
such fashion do these Lords of Appeal retain their juvenility of 
spirit—S$.J., 1937, p. 425. 


Solicitors in the Cabinet—In the new Cabinet formed by 
Mr. Neville Chamberlain the solicitor branch of the profession 
is well represented by two distinguished members—Sir Kingsley 
Wood, who retains his former office as Minister of Health, in 
which he has done yeoman service, and Dr. Leslie Burgin, who 
was included in the Coronation honours as the recipient of a Privy 
Councillorship in recognition of the excellence of his work in the 
post of Parliamentary Secretary to the Board of Trade, and who 
now succeeds Mr. Hore Belisha as Minister of Transport, an office 
of continually growing importance in which he will find abundant 
scope for his energies and tactical ‘skill. Time was, and that not 
so very long ago, when the appointment of a solicitor as a member 
of the Government, even outside the Cabinet, would have occasioned 
some surprise as being not in accordance with the conventions in 
such matters; but this former attitude received its quietus when 
Mr. H. W. Fowler (afterwards Lord Wolverhampton) was in- 
vited by Mr. Gladstone to undertake the duties of President of 
the Local Government Board with a seat in the Cabinet, an office 
in which he certainly showed marked ability and constructive power. 
In more recent years not a few solicitor members of the profession 
have served in the Cabinet, where their practical knowledge of 
affairs proved of great value, and one of them, Mr. Lloyd George, 
achieved the distinction of being the first to attain to the highest 
office in the Government.—S.J., 1937, p. 445. 








The Prime Ministers Official Status-—The new Premier, Mr. 
Chamberlain, comes to an office which, though long the most im- 
portant in the realm, had not till quite recent years acquired any 
legally defined status. Walpole, who, for many years wielded im- 
mense power as head of the Government, was, we are told, unwilling 
to be called “Prime Minister”, because in the popular mind of his 
time that term signified not a leader chosen by the people, but a 
favourite of the Court, and so, when charged with being “sole 
Minister” or “prime vizier”, he declared with some emphasis that 
he was only one of the King’s Council and had no more voice in 
affairs than any other member of the Cabinet. Later developments 
gave, however, to the chief Minister a preponderating influence, and 
the title became generally used. Lord Beaconsfield described him- 
self as “Prime Minister of England” in the Treaty of Berlin; but 
it was not till 1905 that the holder of the office acquired, as such, 
an official status. In that year King Edward VII by a royal warrant, 
which, after reciting that “the precedence of our Prime Minister 


Q 
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has not been declared and defined by due authority”, proceeded to 
declare “Our Royal Will and Pleasure that in all times hereafter the 
Prime Minister of Us, Our Heirs and Successors shall have place 
and precedence next after the Archbishop of York’ The first statu- 
tory use of the title is in the Chequers Estate Act, 1917. It is of 
interest to recall that the new Prime Minister in his former capacity 
as Chancellor of the Exchequer, had a link with the law in that, for 
the last few years he presided in the Lord Chief Justice’s Court on 
the morrow of St. Martin at the ceremony of the nomination of 
the sheriffs. In earlier days this was not, as it now is, the only 
link which the Chancellor of the Exchequer had with the Courts, 
for it fell to him, even when a layman, to preside in the Court of 
Exchequer when the Barons were equally divided. On one occa- 
sion Walpole, when Chancellor of the Exchequer, had to spend three 


days in this duty and gave the casting vote in the decision—S.J/., 
1937, p. 445.. 


a 





Solicitors Undertaking and Personal Liability —The attention 
of readers may be drawn to an opinion recently expressed by the 
Council of The Law Society on a point frequently arising in practice 
and to the course which the Council proposes to take in the matter. 
The question relates to the extent to which a solicitor incurs personal 
liability when giving an undertaking on behalf of a client. In the 
May issue of The Law Societys Gazette it is stated to be common 
knowledge that in order to facilitate completion of a sale or pur- 
chase a solicitor will give an undertaking, which nearly always the 
solicitor on the other side, knowing nothing of the client, would not 
accept, unless he thought he was getting an undertaking from the 
solicitor himself. In such cases the Council has expressed the opi- 
nion that the use of words such as “on behalf of my client” ox “on 
behalf of the vendor” does not make the intention sufficiently clear, 
and it is considered that further or different words are necessary if 
the solicitor does not intend to accept personal liability. “Accord- 
ingly”, it is said, “where, on the completion of a sale or purchase of 
property, a solicitor gives an undertaking ‘on behalf’ of his client 
without any further qualification, then in the Council’s view, the 
solicitor should himself implement it, and if he fails to do so the 
Council will bring pressure to bear upon him to compel him to 
give effect to the undertaking as a matter of professional etiquette”. 
The Council also adverts to the obvious desirability of it being made 
clear in the undertaking itself whether or not the solicitor is intend- 
ing to accept personal liability. We desire to express our indebted- 
ness to our contemporary for the opportunity afforded by the note 


referred to of bringing the matter to mes notice of our a a 
S.J., 1937, p. 446. 
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A Loss to Tradition —The resignation of Mr. Justice Horridge 
now that Avory, J., is at rest and Eve, J., liberated from law to 
follow rural fancies, leaves the High Court deprived of the familiar 
feeling of an almost patriarchal tradition. Far distant now seems 
the year when Thomas Horridge and Horace Avory, elevated to the 
Bench within a day of each other, inspired the rhyme in celebra- 
tion of the event :— 

“Well brother, well’, said Mr. Justice Avory, 

‘Were judges now; I’ve gained extensive knowledge 

Of crime and criminals’, ‘And so of knavery : 

You'll be the scourge’ said Mr. Justice Horridge.” 
Both belonged to a tradition of quiet judicial efficiency which did 
not lend itself to satisfying the journalistic avidity for anecdotes, 
but each displayed on occasion the flair for the apt word. Thus, 
once before Horridge, J., there came an action brought by Sam Mayo, 
the comedian, against a colleague who was alleged to have borrowed 
one of his songs. He recited it in the witness-box, each verse 
ending with the words “I’ve only come down for the day”. Before 
it had gone very far, however, a settlement was reached, and the 
judge remarked: “He will now be able to add another verse with 
regard to this Court—that he only came down for the day”.—S.J/., 
1937, p. 456. 


— m 


BOOK REVIEWS. 

POSSESSION OF IMMOVABLE Property by Sidhangshusekhar 
Chakravarti, Advocate, Patna High Court, Gaya, with a Foreword by 
P. R. Das, Esq., Barrister-at-Law, 1937. Price Rs. 5. Published 
by The Book Company, Ltd., College Square, Calcutta. 


In this book the learned author has dealt with the subject of 
possession in law in all aspects and its consequences. It is thus 
not a commentary on any enactment and the author had to collect 
from different sources his material for the book on a difficult subject. 
In the first chapter, he deals with the general principles relating to 
possession and in later chapters in relation to co-ownership, landlord 
and tenant and mortgages. Then he treats of adverse possession 
and trusts and religious endowments and lastly in relation to future 
estates and interests. Thus it will be observed that the entire ground 
in the subject has been covered; the case-law has been noticed 
clearly bringing out the principles illustrated by them. We have 
every hope that the merits of the book will be appreciated by lawyers 
and judges. 


es 


Hanp Boox or Hinpu Law by M. D. Manek, B.A., LL.M., 
Fourth edition, 1937. Price Rs. 3-8-0. Ramakrishna Brothers, 
Law Publishers, Poona. | 

This Hand Book of Hindu Law sets out clearly the principles 
of Hindu Law. Its popularity can be judged from the fact that 
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four editions of the book have been called for in a comparatively 
short period of time. The book is mainly intended for students 
preparing for the law examinations and it satisfies their require- 
ments exceedingly well. It is not without its use to lawyers who 
will find it helpful to them. It is of interest to note that the latest 
enactment relating to the Hindu women’s rights to property has 
been given in the book and also commented on. We are hopeful 
that the book will continue to enjoy the popularity of the previous 
editions. 





The Law anb Procepure oF Execution by Kumud Nath 
Bhaumik, B.L., 1937. Published by The Eastern Law House, 
15, College Street, Calcutta. 


The subject of execution of decrees and orders is a sufficiently 
complicated one to deserve a separate text book on it. It is a matter 
for satisfaction that Mr. Bhaumik who is familiar to us as a writer 
on legal subjects has brought out a comprehensive book on the law 
relating to it. The cases on the subject are numerous and sometimes 
conflicting. There are also the all-India and local amendments to 
the Civil Procedure Code on the subject, as also Civil Rules and 
Orders bearing on execution. This book which gives ‘all the infor- 
mation on the subject noticing the cases in their appropriate places 
will be found to be of use to the members of the bench and the bar. 


TRIAL BY Jury AND MisprrEcTION by Sir Manmatha Nath 
Mukerji, Kt., M.A., B.L., 1937. Price Rs. 10. Published by The 
Eastern Law House, Calcutta. 


It is a matter_of gratification that Sir Manmatha Nath Mukerji 
should have found it possible to write a treatise on the subject of 
trial by jury and misdirection. His great experience as a prominent 
lawyer on the criminal side of the bar and his ripe wisdom on the 
bench invest the book with unique interest. The book has been 
divided into four parts, the first part dealing with the history of the 
system of trial by Jury in England and India and the later parts 
with trials before the High Court and Courts of Session, misdirection 
and appeals, reviews and references. In a book of this description, 
it is needless to add that all the relevant cases and the principles laid 
down by them have been noticed in their appropriate places. We 
have no doubt that the excellence of the book will bë widely appre- 
ciated and it will be largely used by the bench and the bar with 
profit. i 
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OUR COLLECTIVE RESPONSIBILITIES.* 


Even on a festive occasion like this when we have 
gathered to have a little relaxation and to cultivate social con- 
tacts between different members or groups of members of the 
Bar, it is not inappropriate and is in fact in accordance with 
our tradition if we devote a little time to think about some of 
our common problems. Ihave therefore taken the liberty of 
addressing you on some of our collective responsibilities which 
to my mind require the urgent and serious attention of the Bar 
through its various organisations. Two matters that I propose 
to deal with arise out of the working of our judicial system in 
relation to the large bulk of our litigants and the third though 
an internal problem of the Bar concerns its efficiency and 
is therefore a matter of ‘public importance. 


As regards the first two problems the point of view. 
that I desire to stress is that of the large bulk of our litigants 
who are very poor and often helpless. It seems to me that the 
time has arrived when this point of view would be particularly, 
insistent and demand greater attention and indeed satisfaction 
than it has received in the past. The removal of any serious 
abuses or hardships which the poor litigant can reasonably, 
complain of in our legal. institutions is likely to engage the 
- immediate attention of the Government, the Judiciary and the 
Bar. The extension of the franchise by the addition of nearly, 
five million voters in this province has naturally resulted in the 
transfer of political power to a large section of people consist- 
ing of the lower middle and poorer classes whose representa- 
tives occupy seats in the Assembly which till now consisted 
mostly of members drawn from the richer and upper middle 





*Paper read by Mr. S. Ramaswamy Iyer, Advocate, Madras, at the 
Advocates’ gathering held on 8th August at Woodlands, Royapettah, Madras, 
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classes. The representatives of classes of our population which 
supply most of the litigants for our Courts are therefore likely 
to exhibit great impatience with features in our legal system 
which unduly disregard their interests and would naturally 
refuse to wait for reforms till lawyers and judges drawn from 
the more well-to-do classes find time and inclination to attend 
to them. Even in England it has been till recent years a 
reproach against lawyers and judges that they have allowed 
grave abuses in the legal system to continue if indeed they had 
not blocked reform. The eighteenth century and the first 
quarter ‘of the nineteenth were periods of stagnancy and 
the first powerful drive for legal reform began just about the 
time of a great democratic advance made by the Reform Act 
of 1832. During the thirty years from 1830 to 1860 many 
‘conspicuous improvements in law were effected and it is 
a curious coincidence .that another great ‘extension of the 
franchise made by the Reform Act of 1867 synchronised with 
a move for the long overdue reform of the Judicatures which 
finally resulted in the passing of the famous Judicature Acts 
in 1873. It must however be mentioned that whatever was the 
case in the past the Bar and the Bench in England have been 
very active in the cause of law reform during the last few 
years. The appointment in 1934 of a Law Revision Committee 
by Lord Sankey, then Lord Chancellor, has led to legislation 
removing several age-long defects and anomalies in the realm 
of substantive law and to a continual examination of several 
other defects in different branches of the law. Besides there 
have been other Committees like the Business of the Courts 
Committee whose reports have led to changes in procedure. In 
the United States also the last decade and a half has been 
a period of great legal activity. The American Law Institute 
which is an entirely non-official association of lawyers, judges 
and professors has been carrying out an ambitious and arduous 
programme of issuing Restatements of the law in several 
branches. Besides its members have been engaged in the study, 
-of various problems of judicial procedure from the point 
‘of view of ameliorating the lot of litigants and witnesses and 
making justice effective and cheap. Here in India our problems 
“are peculiar and different but are perhaps more urgent and 
insistent’ for a solution. The Bar has now therefore a great 


‘ opportunity, as wellasa responsibility in helping to bring about 
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. a proper solution but it is essential to bear in mind that the Bar 
has to make certain re-adjustments in its general outlook 
in response to present conditions and pay due heed to its own 
place in the social polity and its obligations for social service 
and not merely to its rights and emoluments. This method of 
approach to our problems will make great demands on us for 
impartiality, disinterestedness, and self-examination and unless 
those demands are fairly met it seems to me that the influence 
and position of the Bar and indeed even its existence may be 
in jeopardy in the future. Let us remember that great social 
experiments are in progress elsewhere which do not have any 
place for a professional Bar in their scheme of administering 
justice. 


The first question concerns the allied subjects of excessive 
cost and delay. I shall here. confine my remarks to civil 
litigation as the second problem to be noticed below will have 
a special application to litigants in Criminal Courts. Before 
this audience it is not necessary to take up time in arguing for 
the urgent need for reduction of court-fees. Especially in 
money claims the scale of fees is prohibitive and in fact 
outrageous in view of the high purchasing power of the rupee 
in terms of goods and especially agricultural produce. The 
result has been as recently reported by the Collectors of 
several districts that- stamp revenue has fallen and litigants 
give up resort to the Civil Courts. As our villages are rarely 
free from factions and our people are often illiterate and 
easily misled, we cannot assume that avoidance of litigation 
necessarily indicates a fair adjustment of disputes outside 
Court and that a good many just claims are not abandoned. It 
seems to me that our Bar Associations and the Bar Council 
have to take up this matter with the authorities and press upon 
them the urgent need for a revision of court-fees. Besides this 
item of expense there are many others which make civil litiga- 
tion far too costly and risky for the average litigant and I 
would suggest-that some of our mofussil Bar Associations 
should undertake in some selected areas an enquiry as to the 
actual cost incurred by parties in different types of civil litiga- 
tion, the factors that contribute to the cost and any other facts 
bearing on this question. An enquiry of this kind may also be 
useful by way of disclosing other abuses in our judicial system. 
As regards the expense inthe appellate Courts, there are two 
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items which call for comment. First, it appears unfair to call 
on a party to pay the same court-fee as in a suit or any court- 
fee. at all for every appeal that he has to prefer. Thus if a 
plaintiff sues for recovery of a sum of Rs. 1,000, he pays a 
court-fee of Rs. 112 and odd in the suit. If he fails, he has 
to pay a like amount for an appeal in the District Court and 
again a like amount for a second appeal in the High Court. In 
these three Courts, he pays nearly a third and if he has to go 
up on a L.P. Appeal he pays altogether nearly half the amount 
sued for. lf he succeeds finally his success may often be illusory 
and may not enable him to recover his expenses from the other 
side who may be too poor or too troublesome and may evade 
payment, In our procedure a second appeal is practically on 
leave of a Judge of the High Court who admits it after a care- 
ful examination of the material papers and almost always after 
hearing arguments. There is no justice in calling upon an appel- 
lant to pay a court-fee in a case where he has already paid it in 
one or both the lower Courts and is obliged to appeal from a 
judgment which in the opinion of a Judge of the High Court is 
prima facie erroneous in law. Similar considerations apply to 
court-fees in L. P. Appeals. The second item of expense 
which calls for revision is printing. The rule, which requires 
every appellant in the District Courts to file printed copies of 
the judgment or order appealed against, was made long ago but 
as type-writing has since become quite efficient and cheap there 
seems to be no reason for putting parties to the heavy expense 
of printing. The Courts may themselves issue type-written 
copies of judgments in plain foolscap with lines numbered for 
the use of the appellate Courts and charge moderately for such 
copies. The same course may, it seems to me, be adopted 
without any great inconvenience or disadvantage in the case 
of second appeals. An appellant in a second appeal has now 
to buy six printed copies of judgments of both Courts. If he 
has been also appellant in the District-Court he would have 
already paid for the printing of the first Court’s judgment but 
he has to do it over again. If he buys these printed copies and 
takes them to his Madras lawyer who may. tell him, as is not 
unoften the case, that there is no appealable point of law, he 
has paid for all this printing in vain and the spectacle of the 
poor ryot who is fighting for a piece of land and has perhaps 
not even the bare necessaries of life going back disappointed 
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with only his bundle of printed copies left to him is not un- 
usual and cannot failto rouse sympathy. Besides, it is high 
time that printing of pleadings and documents is dispensed with 
for the smaller type of work in the High Court including 
second appeals and miscellaneous cases. The parties may be 
required to file the necessary papers in a clean and well-typed 
form. The case of first appeals is different as the stakes are 
larger and the High Court has to decide on the facts. Even in 
such cases some of the High Courts seem to require only typed 
papers. I suggest that our Association should ask for a 
modification of the rules about printing and press on the High 
Court the need for generally scaling down the cost of appeals. 
Though the heavy cost of suits and appeals is also a matter of 
complaint in England the problem is of a very different type in 
this country, where even the highest Courts of appeal are 
concerned with a large proportion of small and petty work and 
the bigger type of litigation which comes up in a rich and 
industrial country is practically absent. The only other matter 
under this head is delay. Excessive delay is as ruinous to the 
litigant as excessive cost and the position in our High Court 
seems to call for early attention. At present the position is 
that parties in a first appeal have to wait for about 
seven years and those in a second appeal four years 
for their cases to be heard. In many cases parties do 
not survive to get a decision for which they had incurred 
great expense and trouble. In many others their financial 
condition is hopelessly altered for the worse and they are un- 
able to conduct their cases. Even cases of first appeals being 
struck off for non-prosecution are now-a-days by no means rare 
and behind common place legal incidents like ‘counsel reporting 
no instructions’ or ‘an appeal.abating’ may lurk silent tragedies 
by way of families having been ruined by delay in obtaining 
their legal rights or dues or their members having famished 
and died owing to such reasons. The state of affairs is noth- 
ing short of a grave public evil and it is surprising that the 
authorities have allowed matters to drift to this condition. If 
I may speak with all humility on a subject of some delicacy and 
difficulty, the only remedy appears to be to appoint as many 
judges as would be required to clear the arrears in the course 
of six months or a year and to leave the work in a condition 
in which an appeal will normally be heard under 12 months 
and a second appeal under six. This was the period of pend- 
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ency of such cases several years ago and no reason or consi- 
deration ought to stand in the way of affording this essential 
relief to our litigants As the maximum strength of this High 
Court has been fixed at 16 by an Order in Council, a fresh 
Order in Council would have to be sought asa temporary mea- 
sure on account of the grave state of emergency prevailing in 
the highest Court in this province. The real difficulty has been 
the question of cost but I would like to make the suggestion 
that prominent men in the Bar should in view of the great in- 
terests involved be invited to do the work in an honorary capa- 
city for a short period of six to twelve months. In England 
retired judges are often requested to render such service and 
men of great age like the late Justices Avory and Darling 
have responded to the call of public duty. Besides on occasions 
when owing to illness or other emergencies there is a dearth of 
judges to do the work on circuit, it is the practice to employ 
King’s Counsel in London or inthe circuit itself as ad hoc 
Commissioners of Assize to clear the lists of pending cases. 
The report of the Royal Commission on the Despatch of Busi- 
ness at Common Law states that this practice is by no means 
unusual though it involves inconvenience and hardship to the 
King’s Counsel selected. I refuse to believe that our Bar will 
not respond to the call of duty if an invitation is extended to 
it. Inthe course of twelve months the work of the High 
Court can be reduced to normal proportions and the permanent 
strength can then be adjusted to the size of such work. I 
have ventured to make these suggestions as the state of the 
work inthe High Court is a matter of common talkin the 
legal world and all the strenuous efforts made by our judges . 
so far to cope with the work have failed for no fault of theirs. 
I am aware that_remedies which look simple to persons out- 
side the seats of authority may not strike those inside in the 
same light, but it would be interesting to know whether any 
other course can be suggested short of allowing matters to 
drift as they have done, I would respectfully request the Bar 
Council and our Association to consider this matter seriously. 


The second problem is one of considerable importance to 
the fair name of the judicial system of which the Bar is an 
integral part. I think the time has come when the Bar itself 
has to undertake an examination of the extent to which our 
Courts and their procedure lend themselves to abuse and the 
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prevalence. of undesirable litigation. One cannot help feeling 
that there is a great deal of scope and facility at the present 
day for false claims, charges and defences in our Civil and 
Criminal Courts. The administration of criminal justice.and 
the investigation of crime are also not infrequently attended 
with oppression in various forms and by various agencies. ` -It 
.is not for instance an uncommon event for a petty quarrel in 
a village being magnified by local partisans and a big and 
wasting criminal case resulting from it. An event of this kind 
often brings devastation and ruin to many families while it 
fills the pockets of a few others in the village and outside. It 
is accompanied by one or more of many evils such as victimiza- 
tion, blackmail, suborned evidence,—evils which are said to have 
been rampant in medieval England.. But we must recognise 
that our economic and social polity is still in many parts 
medieval. In many of our villages there are numbers of 
wholly or partially unemployed and idle people who find it 
profitable to promote quarrels. The existence of caste groups 
which on account of their exclusiveness imperfectly react to 
the needs of one another and the prevalence of factions are 
also contributory factors. But these explanations will not go. 
the whole way and the part played by the component elements 
of our judicial system, namely, the Bar, the Magistracy, the 
Jury and the Police in allowing such abuses to exist requires 
careful and impartial examination. I would respéctfully 
suggest that the Bar Council may invite some Mofussil Bar 
Associations to undertake with the co-operation of local 
judicial officers an enquiry into (a) cases where the evils of 
the kind abovementioned come to their notice; (b) the actual 
cost incurred by parties in some typical cases in the criminal 
Courts. The enquiry is likely to be difficult as the veil of 
secrecy may be hard to lift in respect’ of many of such 
matters. But lawyers with local knowledge and experience 
may be able to overcome the difficulty if they proceed in a, 
spirit of earnest inquiry. In this matter we have the fine example 
of the Harvard Law School which has been conducting an 
investigation of this kind. One of the reports issued ona 
survey of crime and criminal justice in Boston discusses 
several defects in the administration and- makes suggestions 
for making justice more swift, sure and cheap. Some of the 
suggestions cover a wide field such as imposing restrictions on 
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admission to the Bar, control by Courts over lawyers’ fees, 
improvement of the quality of juries, etc. 

The third and last subject I would like to briefly notice 
relates to certain matters which would ensure the continued 
efficiency of our Bar. The first of them is the assumption by 
our Bar Council of its statutory power to impart and control 
legal education and examination. As the Bar Council has. 
already decided to do so and to ask for the sanction of the 
‘High Court, I need not take up your time by speaking about 
the need for its doing so. The assumption of this important 
responsibility and satisfactory discharge of it by the repre- 
sentatives of our Bar acting in co-operation with the Bench 
will not merely ensure the efficiency of the entrants to our 
profession,—which is a very vital matter—-but also enhance 
the prestige and reputation of the Bar in our province. There 
are two outstanding advantages in the proposal of the Bar 
Council. First it can coach up students in a number of 
essential subjects not now taught to them by spreading the 
course of studies over three years including the year of 
apprenticeship. Secondly it has ample material in our Bar for 
a large and able teaching and examining staff and the oppor- 
tunity so provided to them of working under the direction of 
senior members of the Bar and members of the Bench will be 
of the greatest service to them and to the Bar as a whole. But 
our efficiency depends on other factors as well. In our Bar it 
was preserved by a noble tradition of leaders encouraging 
forensic talent in younger men and enabling them to make 
their mark in the profession. In fact there have been eminent. 
men who would go out of their way to find out or discover 
talent from outside their own immediate circle of relations or 
juniors. In that way a succession of able lawyers who ultimately 
occupied the topranks was ensured. It seems to me that this 
tradition needs preservation in the highest interests of our Bar 
both in the City and in Mofussil centres. As in recent years 
the Bar has had a great accession of strength from different 
communities, assistance in the above form to deserving men 
also of other communities than one’s own will promote brotherly 
feeling and communal harmony in the Bar and indeed also 
outside it. Gentlemen, I have done and I hope and trust that 
our Bar would safeguard its internal position as well as secure 
and justify its rightful place in our social structure. 
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SUMMARY OF ENGLISH CASES. 


Drown v. GAUMONT-BRITISH PICTURE CORPORATION, LIMITED, 
(1937) 1 Ch. 402. 


Company—Shares—Sale of at premium—Reserve fund partly 
made up of the premiwm on the shares Dane if can be pe 
therefrom. 


From time to time during the company’s history shares were 
issued at a premium and the premium was from time to time 
carried to reserve. There existed a balance carried to reserve of 
£5,00,000. Part of it was made up of these premiums. In res-: 
pect of the financial year ending March 31, 1937, the company 
proposed to pay a dividend which could not be paid without utilis- 
ing a part of this reserve. A shareholder, on behalf of all the 
other shareholders also, moved the Court for an injunction restrain- 
ing the company from paying it from so much of the reserve as 
represented the premiums, contending that it was capital and not 
profits of the company. 

Held, that subject to anything in the articles of association to 
the contrary, there is nothing legally wrong in a company dividing 
among its shareholders a premium obtained on the issue of shares. 
The premium from its very nature is not part of the capital paid 
up on the shares; it is the surplus of the sum received in respect 
of the share over the amount required to pay up the share to the 
extent to which it is treated by the company as paid up. There- 
fore the principle that capital paid up on the share must not be 
divided is in no way infringed by distributing the premium in 
dividend. 





In re WaterHouseE’s Pottcy, (1937) 1 Ch. 415. 


Stamp Act, 1891, S. 88—Insurance policy—Mortgage of— 
Mortgage stamped on £500—Claim under policy more than 
£500—Security debt also more than £500—Mortgagee claiming 
to. be paid £500—If insurance company liable to pay—Failure by 
company to pay on demand on a bona fide mistake—Payment into 
Court—If company liable to pay interest. 


In May, 1926, Mr. S. H. W. deposited with a bank a life 
insurance policy effected on his life with the Law Life Assurance 
Society, which society was subsequently in 1910 taken over by 
P. Assurance Company. This was deposited by way of an equita- 
ble mortgage to secure moneys then due and thereafter to become 
due with the Bank. By a mortgage dated 1928 W. assigned the policy 
to the Bank to secure thé balance that may be owing by him from 
time to time to the Bank on current or any other account. Notice 
of this was given to the P. Co. The amount then due to the Bank 
was £596 and odd. The deed was stamped with a stamp sufficient 

S 
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to cover £500, the face value of the policy. On 13th August, 1936, 
the policy became payable and with bonuses, etc., it amounted to 
£963. The sum payable to the Bank on that date was £619 and 
odd. On 4th August the Bank sent to the P. Company the policy 
and the mortgage deed. The company refused to’pay the amount 
unless‘the.mortgage was impressed with an additional stamp. The 
bank insisted that £500 may be paid to it, and the Balance to 
Mr. S. H.W. > ; : 

Held, that the effect of sub-S. (2) of S. 88 of the Stamp 
Act, 1891, is this, namely, that “where the total amount is unlimited, 
as for instance in this case whete the Bank’ permits one of its 
clients to overdraw his account and there is no fixed limit placed 
upon the amount allowed in overdraft, or where there is a security 
for a limited sum, and an overdraft is allowed, beyond that sum, 
there is no necessity to stamp the security for any amount greater 
than the amount for which the Bank tely upon it as security for 
the loan. Therefore the P. Company was bound to have paid the 
£500 claimed by the Bank. 

The company took bona fide a different view of the construction 
of ‘the Act and was not prepared to run the 'risk of paying the 
money over and therefore paid the money into Court. 


Held, that the company was yet liable to pay interest from 
13th August, 1936, down to the date of aa) into Court. 





Tur Kine v. SALFORD ASSESSMENT Concer: Ex parte 
Ocpen, (1937) 2 K.B.:1. 


Rating—Rating and Valuation Act, 1925—Assessment com- 
mittee—Hearing objections to draft valuation lists of the rating 
authority—Judicial act—An officer of rating authority appointed 
as clerk to the assessment committee and to be present at its meet- 
ings—Objection to rating authorities’ order—Hearing of—tIf clerk 
can be present at the meeting—Objection on ground of bias—Valid. 


* A Mr. B was employed by the council of the city of S for 34 
years past and had been engaged in the administrative section of 
the town clerk’s department. Im addition to other work, he had, 
from January, 1935, also acted as clerk to the assessment committee 
for the assessment area of S city and in that capacity had advised 
the committee of the proper procedure and made the proper entries 
in the valuation lits of the amendments ordered by the committee, 
but took no part in the committee’s decisions. As part of that 
duty of committee clerk he attended the meetings of the rating 
committee, to which were delegated the council’s duties with res- 
pect to preparation of valuation lists for taking the minutes of 
their proceedings. Beyond that he took no part in advising them. 
Mr. O was the owner and co-occupier of cinemas and 4 billiard hall. 
A draft valuation list of the rating area of S was made by the rating 
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committée. Mr. O filed objections thereto. The matter came be- 
fore the assessment committee. “A resolution of the committee pro- 
vided that “pending the appointment of a clerk to the committee 
Mr. B of the town cletk’s department be appointed as acting clerk 
to the committee” and that he “remain in attendance upon the com- 
mittee during’the whole of the meeting”. Pursuant to that Mr. B 
_ was at the meeting and Mr. O objected to his presence there and 
took out the application for a writ of prohibition prohibiting the 
committee from acting on those resolutions, as Mr. B was so 
related to the S rating authority, which was the party appearing 
against Mr. O on his application to amend the valuation list, as to be 
unfit to occupy the position of acting clerk of the committee, and 
that Mr. B may have a bias which may affect the committee’s dale: 
rations. : l 


Held, that the assessment committee constituted under S. 17 
of the Rating and Valuation Act, 1925, to hear objections made ta 
the draft valuation list under S. 27 and finally to approve the list 
under S. 28 of the same Act, is a body performing judicial or quasi- 
judicial functions. - Therefore the general principles affecting the 
possibility of bias, as exemplified in the case of justices of the 
peace, should be applied to an assessment committee, and that irres- 
pective of their particular constitution. It is not only necessary 
‘that justice should be done, but that it should manifestly appear that 
justice is done. Mr. O might reasonably suppose that justice 
would not be done by the assessment committee when the adviser to 
the committee might of necessity be acquainted with the preparation 
for the proceedings of his opponents, the rating committee. A rule 
was therefore issued prohibiting the assessment committee of the 
city of S from allowing Mr. B to remain in attendance on the com- 
mittee during the hearing of Mr. O’s objections and proposals and 
during the subsequent deliberations thereof. 





Great WESTERN RAILWAY COMPANY V. CHAMBER OF SHIP- 
PING OF THE Unirep Kincpom, (1937) 2 K. B. 30. 


Railway—Railways Act, 1921, S. 37, sub-Ss. 1 and 2—A ppli- 
cation by railway company for consent of the Railway Rates Tri- 
bunal to reduce rates—Considerations to weigh with the tribunal. 


In April 1936, the G. W. Railway applied to the Railway Rates 
` Tribunal for its consent to the granting of some concession rates, 
which are more than 40 per cent. below the standard rates, for the 
carriagé of grain between certain places. The chamber of shipping 
objected to the grant of sanction on the ground that this traffic 
between the two places has hitherto been carried on by coastal car- 
riers and that the grant of this sanction would affect members of 
the chamber of shipping whose vessels are employed in the coasting 
trade, 
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` Held, that on an application by a railway company under S. 37 
of the Railways Act to the Railway Rates Tribunal for sanction to 
the grant of exceptional rates, the Tribunal is not bound to con- 
sider whether the exceptional ‘rate will prejudice coastal carriers, 
in the sense of placing them under a disadvantage. The tribunal is 
only to consider whether the exceptional rate would jeopardise the 
company’s interests and the purposes mentioned in S. 58 of the 
Act, namely, (1) to obtain realisation of what in the Act is called 
the standard revenue and (2) to ensure that persons using or 
desiting to use the railways shall not be prejudiced. 





_ Mersrnam Manor, LIMITED v. COULSDON AND PURLEY 
Ursan Districr Counci, (1937) 2 K.B. 77. 


Dedication—Highway—Rights of Way Act, 1932, S. 1— 
“Actually enjoyed by the public as of right and without interruption 
for a full period of 20 years’ —Meaning of. 


Section 1 of the Rights of Way Act, 1932, provides as follows: 
“(1) where a way not being of such a character that user thereof 
by the public could not give rise at common law to any presumption 
of dedication, upon or over any land, has been actually enjoyed 
by the public as of right and without interruption for a full period 
of 20 years, such way shall be deemed to have been dedicated as - 

-highway unless there is sufficient evidence that there was no inten- 
tion during that period to dedicate such way, or unless during such 
period of 20 years there was not at any time any person in posses- 
sion of such land capable of dedicating such way. (2) Where any 
such way has been enjoyed as aforesaid for a full period of 40 
years, such way shall be deemed conclusively to have been dedi- 
cated as a highway unless there is sufficient evidence that there was 
no intention during that period to dedicate such way”. 

A roadway which joined two highways ran across the plain- 
tiff’s estate and the plaintiff claiming it as his přivate property, 
blocked the road by erecting a fence at one end and a gateway at 
the other. The defendant (District Council) removed them claim- 
ing the road as a highway acquired by prescription under S. 1 of 
the Rights of Way Act, 1932. 

Held, that the words “actually enjoyed by the public as of right” 
mean that he who asserts the right must establish as a matter of 
fact, on the one hand, the actual enjoyment of the right by the 
public as of right and, on the other hand, the actual suffering of the 
exercise of that right by the landowner for the full period of 20 
years. “Enjoyed” means “having had the amenity or advantage of 
using’. “As of right” requires that the quality of the acts, as well 
as the acts, must be established. The words will be satisfied if the 
evidence shows that the actual enjoyment has been open, not by 
force and not by permission from time to time given. “Without 
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interruption” means actual and physical stopping of the enjoyment, 
and not that the enjoyment has been free of any acts which merely 
challenged the public right to that enjoyment. 





_ Lever BROTHERS, LIMITED v. KNEALE AND BAGNALL, (1937) 
2 K.B. 87. 


Appeal—Libel ‘action—Injunction order—Disobedience of 
—Committal for contempt by Judge in Chambers—Appeal to ap- 
pellate Court or Divisional Court—RJS.C\, O. 54, r. 23. 


In an action for damages for libel and for an injunction res- 
training the defendants from further publishing the libels, Branson, 
J., decreed the suit and further granted an injunction. Finlay, J., in 
Chambers passed an order committing the defendant for contempt in 
disobeying the order of Branson, J. O. 54, r. 23 of the Rules of 
the Supreme Court provides that “In the King’s Bench Division, 
except in matters of practice and procedure, the appeal from a 
Judge at Chambers shall be to a Divisional Court”. 


Held, by the Court of Appeal, that this was a matter of practice 
` and procedure within the meaning of O. 54, r. 23 and the appeal 
lay to the Court of Appeal. 


Tue Kine v. MANCHESTER Justices: Ex porte Lever, (1937) 
2 K.B. 96. ` 


Summary Jurisdiction Act, 1879, S. 22—Justices—Trial for 
motor offence—Accused absent—Accused fined—Order not entered 
in the register of convictions—Information of previous convictions— 
- Warrant to accused to appear—Trial by another Bench—Severer 
fine by the new Bench—If valid. 


On 20--1—1937 two summonses came before justices sitting 
at M police court charging L with -having left a motor car without 
lights and unattended in a street. When the summonses were called 
on, the applicant was not present, though he had been served with 
the summons. The police let in evidence on the charge and L was 
convicted and fined 20s. on one and 10s. on the other count. Before 
an entry had been made in the register of convictions and orders 
of the Court kept under S. 22 of the Summary Jurisdiction Act, 
1879, it was brought to the notice of the justices that L had three 
previous convictions for motor offences. In view of that informa- 
tion the justices felt that the matter should be dealt with in the 
presence of L and therefore issued a warrant fot his arrest. L 
appeared but it came before a differently constituted Bench om 
23-—1—-1937, and there he pleaded guilty. That Bench fined him 
40s. on each count. 


Held, that L was entitled to plead autrefois convict by the 
decision of the justices on 20—1—1937 and that the later conviction 
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should be quashed. After the justices on 20—1—1937 had ordered 
the applicant to pay certain fines, all that remained to be done in 
connection with their decision was for it to be formally entered in 
the register of convictions. It is not the entry in the register which 
makes or contributes to the making of the conviction. Conviction - 
has already been made, and complete and therefore the later convie- 
tion is not sustainable. Rex v. Sheridan, (1937) 1 K.B. 223, 
followed. 





MEDCALF AND ANOTHER V. STRAWBRIDGE, LimitTep, (1937) 2 
K.B. 102. 


Nuisance—Private road—Resolution by local authority to 
take over the road—V ehicle being run down the road with a skid pan 
on the wheel—Damage to the road—Frontagers in the road—If can 
maintain an action for injunction without adding the Altorney- 
General—Interest apart from the Public, 


The two plaintiffs were two frontagers living in Cedar Avenue, 
a private road. Under a document, one T acquired a building estate. 
The document imposed on him certain obligations with regard to 
making and maintaining roads. T made it out into plots and sold 
them to different purchasers in 1920. There was entered between 
him and the various purchasers a deed of mutual covenant whereby 
each purchaser agreed to perform the stipulations in the deed, one 
of which was to pay the vendor T a reasonable proportion of the 
cost of maintenance of the roads. Plaintiff M had acquired his 
house from T. The other plaintiff K purchased it from another L but 
it was also subject to the restrictive covenant of 7’s deed so far as 
it ran with the land. In 1927 and 1930 W and K both contributed 
to repairs of this Avenue. In 1936, M and K objected to a horse 
van of the defendant being driven down the road with a skid pan 
on the wheel by the defendant’s servant, as it tore up the surface and 
damaged the road. When it was not heeded to, M and K brought 
an action to restrain the defendant from using the road like that. 
In July, 1936, the local authority passed a resolution with regard to 
taking over of this private road. There were objections filed to 
the apportionment of the cost and nothing had yet been done defi- 
nitely. The Attorney-General was not made a party. 


Held, that so far as K was concerned, she did not take directly 
from T but from L subject to covenants running with the land, 
and that these covenants were not running with the land. But M 
was a direct purchaser from T and was bound by the covenant and 
-therefore under a contractual obligation to bear some share of the 
cost of maintaining the road. But whatever that may be, both the 
plaintiffs were entitled to maintain this suit, because as owners of 
-houses or premises on a private road they had a special interest in 
preventing damage to the road because of the possible effect on the 
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enjoyment and value of the houses. Further by the road being 
damaged, there was the danger of the council taking it over and 
making it at the owner's expense. These fears gave them sulticient 
interest differing from that of the other members of the public. A 
- quia timet action can be brought in cases of nuisance if the plaintiff 
shows that he will sustain substantial damage by what the defendant 
is about to do. Here this is an illegal act, illegal in the sense that 
the defendant was inflicting a wholly unnecessary damage to the 
land and the Court would interfere in anticipation. 





HIOPE AND ANOTHER v. GREAT WESTERN RarLway Com- 
PANY, (1937) 2 K.B. 130. 

Practice—Suit for damages in the King’s Bench Division— 
Judge ordering trial by Jury—If plaintiff cam object—Rules of the 
Supreme Court, O. 36, rr. 1 to 7—Effect of. 

An infant girl brought an action in the King’s Bench Division 
against the Railway Company for damages for injuries sustained by 
her by the alleged negligence of the company’s servants. The Master 
made an order that the action be tried by a Judge and special jury 
at the defendant’s instance. The Judge in Chambers dismissed an 
appeal against that order of the Master. She appealed to the Court 
of Appeal claiming that the action should be tried by the Judge 
alone without a Jury. 


Held, that the present rr. 1 to 7 of O. 36 of the Rules of the 
Supreme Court are subject to the provisions in S. 6 of the Admi- 
nistration of Justice (Miscellaneous Provisions) Act, 1933 and a 
discretion is given to the Court completely (qualified only by the 
specific discretion under r. 5) to decide whether it will try a 
suit with or without jury. The appellate court will not interfere 
with the exercise of that discretion. ` 





-  Briaustern v. Martz, Mircuert & Company, (1937) 2 K. 
B. 142. 
Principal and agent—Moneys of A with B—B giving them to 
his solicitor C to be paid to B’s vendor—Transaction falling through 
—B instructing C to get back the money—C receiving it back—Claun 
by B against C—C, if entitled to plead as jus tertii title of A to the 
“money, ` 


An engagement of marriage was entered into between the plain- 
- tiff L and Miss S. A, a daughter of Mr. J. The engaged parties 
chose a house in which to live after marriage and the plaintiff en- 
tered into an agreement to purchase it for 1,725}. Mr. J. gave a 
cheque for £172 and odd being the advance deposit to the plain- 
tiff L as a gift conditional upon the marriage taking place. L paid 

it into his own account with his bank and gave his own cheque for 
~ the, same amount to the agents of the-vendor. He instructed Mr, 
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M, his solicitor, to act as his solicitor in this transaction. Mr. M 
was another son-in-law of Mr. J. The engagement was later termi- 
nated by the parties and then L wrote to M to get back the deposit 
amount as he did not wish to proceed with the purchase. The 
vendor’s agents returned the deposit to M. Immediately M wrote 
to the plaintiff L that Mr. J had asked him to account for this money 
to him. But the plaintiff objected to J so dealing with it and filed 
this suit for recovering the same. 


MacKinnon, J., held that on the authority of Biddle v. Bond, 
(1865) 6 B. & S. 225, that the defendant was entitled to set up the 
defence that between him and the plaintiff he is entitled to this 
money, inasmuch as the money belongs to J who has called upon him, 
the defendant, not to let the plaintiff have it. 


Held, by the Court of Appeal (reversing Mackinnon, J.) that 
here the action was for an account by the principal L against his 
agent M and to such an action it is not open to M to resist the 
action by alleging some claim made to the moneys by some other 
person. Biddle v. Bond decided only that “where there is a bailment — 
(of goods) and the bailor sues the bailee to recover the goods, or 
if they have been turned into money their proceeds, the bailee may, 
if the facts warrant it, say ‘I am refusing to give these goods or 
the proceeds of them to you because they are not yours, but belong 
to a third person, and on his authority and om his instructions, I 
am holding them for him’. But here the relationship is not of 
bailor and bailee but of principal and agent and solicitor and client. 
The defendant as: solicitor and agent was under an obligation to get 
back the deposit and having got it back he was under an obligation 
to his client, an ordinary obligation as his agent and solicitor, to 
return the money to him. In such cases jus tertii cannot be pleaded. 





Tue Srranna, (1937) P. 130. 


Shipping—Bills of lading—Loss of cargo—Exceptions in bills 
of lading in cases of perils and accidents of the sea—Cargo lost by 
ship taking a sudden list while loading—tIf saved by the exception— 
Cargo carried at charterer’s risk—Doubtful as to how listing occur- 
red—If owner of goods bound by the risk. 


_ 1,200 standards of timber were shipped by S.S. Stranna in 
good order and condition. She was lying at anchor in an open road- 
stead called H. C. taking on board the cargo. When about 12 
standards remained to be loaded, the vessel listed to port and 
carried away the wooden uprights or stanchions on the port side, 
thereby causing lot of timber to be lost overboard. A floodtide was 
running at the time. The timber drifted away and was soon lost. 
In an action by the owner of the goods for the value of the timber 
lost, the shipowners relied on the exception in the bill of lading, 
namely, ‘perils of the sea........ and all and every other dangers 
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and accidents of the seas ........ even when occasioned by negli- 

gence, default or error in judgment of the ...... master, mariners 

or other servants of the owners”. The bill of lading also stated 
. that the deck cargo is to be carried at “charterer’s risk”. 


Held, the provision to carry cargo at ‘charterer’s risk’ would not 
excuse the shipowners for negligence and the pleaded facts put a 
duty upon them of furnishing an explanation of how the loss occur- 
ted. The loss in this case is a peril of the sea and not merely a 
peril on the sea. On the authorities it is clear that exceptional 
violence of winds and waves is not essential to a “peril of the sea” and 
a quiet undisturbed flow of perfectly calm water into a ship may 
be a peril of the sea if it enters fortuitously. ‘This was “damage of 

a character to which a marine adventure is subject” arid hence 
is covered by the exception. 


Held, further (though felt unnecessary) that the words “at 
charterer’s risk” will not avail to put upon the owner of goods, the 
risk of loss through unascertained causes. It may mean that the 
owner takes the chance of some imperfectly ascertained cause of 
loss. But it does not confer on the shipowners a right to claim 
‘exception from liability in every case in which the cause of the loss 
` is unknown. That will mean that these words excuse the bailee 
from giving any explanation of the loss of goods. 


Morton v. Morton, Dary and McNaucut, (1937) P. 151. 


_ Divorce—Alleged adultery of wife with A and B named—Evi- 
‘dence by wife denying adultery with A—No evidence by her deny- 
ing adultery with B—If husband can cross-examine her regarding 
adultery with B—“Alleged cdultery” in S. 198 of Judicature (Con- 
solidation) Act, 1925—Meaning of. 

The parties (petitioner and first respondent) were married in 
1932. The husband charged the wife with adultery with two named 
co-respondents D and M and with one person unknown. M 
neither entered an appearance nor filed an answer. D appeared 
‘and filed an answer and also gave evidence. The wife also ap- 
peared and gave evidence. With regard to M there was the evidence 
‘of the husband and his solicitor’s clerk of an express confession by 
M of the adultery but in a charge of adultery it was not evidence 
against the wife, though it might be evidence against M. As M was 
not called there was no evidence of adultery with M. The husband 
wanted to elicit by cross-examination of the wife the adultery 
with M. 

Held, it is not pensie 's, 198 of the Judicature (Cansoli- 
dation) Act, 1925, provides that no witness, whether a party to the 
proceedings or not, shall be liable to be asked or bound to answer 

T 
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any questions tending to show that he or she has been guilty of 
adultery unless he or she has already given evidence in the same 
proceedings in disproof “of the alleged adultery”. It means that 
unless and until the wife denied the adultery with regard to which 
the cross-examination is to be directed there is no right to cross- 
examine as to that particular adultery. Here there is a general 
charge of adultery and a charge of adultery with D and another 
. with M. The only evidence given by the wife was denial of adul- 
tery with D. She has not given any evidence re-adultery with M 
and hence there can be no cross-examination about that, “Alleged 
adultery” in S. 198 means adultery with the particular co-respondent. 





GREENWOOD V. GREENWOOD, (1937) P. 157. 


Divorce—Wifes petition—Husband living in adultery—Wife 
aware of it but conniving at it—Long delay in filing petition—If 
Court to grant divorce—Supreme Court of Judicature (Consolida- 
tion) Act, 1925, S. 178. . 


The parties were married in 1901 and had two children. In 
1907 they entered into a deed of separation which provided for a 
maintenance provision of 14. a week. When the husband became 
more prosperous, another deed was executed in 1915 providing for 
10/. a month. Duding all this period Mr. G (husband) was living 
with the lady Miss W named in the petition for divorce and it was 
known to Mrs. G from the beginning. In 1920 Mrs. G instituted 
divorce proceedings against Mr. G on grounds of adultery and 
cruelty. It was filed more to get a better maintenance and it was 
compromised by another deed of 1921 under which she got 450%. a 
year. Her attitude towards her husband was that her husband in- 
tended to go on living with Miss W and she did not mind about it. 
In 1932 Mr. G resigned his office and his financial position became 
worse. She accepted 1,000/. in full quit. She invested it but the 
investment failed. Now she brought a petition for divorce against 
the husband alleging his continued adultery with Miss W. 


Held, that the wife was guilty of unreasonable delay. The 
Court is not bound under S. 178 of the Judicature Act, 1925, to 
‘dismiss a petition merely because there has been a degree of delay, 
but the Court is not bound either to pronounce a decree if it finds 
that a petitioner has been guilty of delay in presenting or prosecu- 
ting the petition. - After 1920 the action of Mrs. G was one of 
connivance at her husband’s adultery and that barred her claim to 
relief. Thomas v. Thomas, (1860) 2 Sw. & Tr. 113, applied, 


JOTTINGS AND CUTTINGS. . 


The Three Appointments.—Lord Wright was born in 1869. 
He was a Fellow of Trinity, 1899—1905, and called in 1900, In 
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1925, when he was a very distinguished leader of the Commercial 
Court, he was made a Judge of the King’s Bench Division, and he 
was promoted direct to the House of Lords in 1932. He succeeded 
Lord’ Hanworth as Master'of the Rolls in October, 1935. His 
judgments have been strong, clear, and concise—good to listen to 
and good to read. Sir Wilfrid Greene is fifty-three, and is, it is said, 
the youngest lawyer to become Master of the Rolls. He was 
brilliantly successful at Oxford, and his war record was good; he 
served on several fronts and had three years in the trenches before 
he became a staff officer. He had one of the largest, most exact- 
ing, and most lucrative practices at the Bar. In 1925 he was Chair- 
man of the Committee on Company Law—‘‘the Greene Committee” 
—whose recommendations resulted in the present Companies Act. 

` Mr. Justice MacKinnon was born in 1871 and became a King’s 
Bench Judge in 1924 in place of Mr. Justice Bailhache, and for some 
years he has presided over the Railway and Canal Commission.— 
L.T., 1937, p. 331. 





> wma 


_ Judicial Changes—Several judicial changes were announced at 
the beginning of the present week. Lord Wright, who a couple of 
years ago left the House of Lords to become Master of the Rolls, 
has again been appointed a Lord of Appeal-in-Ordinary in succes- 
sion to Lord Blanesburgh, who has resigned. Sir Wilfrid Greene, 
a Lord Justice of Appeal, has been appointed Master of the Rolls, 
and Sir Frank MacKinnon, a justice of the King’s Bench Division, 
has been appointed a Lord Justice of Appeal. All these changes 
are important and interesting, and the appointments have been well 
received by the Profession. Lord Blanesburgh has done sterling 
work throughout his long career. Born in 1861, he was called to 
the Bar in 1884, and soon acquired a very large Chancery practice. 
He became Mr. Robert Younger, Q.C., in 1900; a judge of the 
High Court in 1915; a Lord Justice of Appeal in 1919; and a Lord 

- of Appeal-in-Ordinary in 1923. ‘He was principal British delegate 
to the Reparations Commission from 1925 to 1930, and has presided 
over a number of Government committees, including that on Un- 
employment Insurance, which issued the. well-remembered “Blanes- 
burgh Report”.—L.T., 1937, 6.331.” 





` Pronunciation in the Law.—The anomalies of English spelling 

and pronunciation have always proved a severe stumbling block to 
foreigners, who are naturally puzzled on both heads, but even to 
English people, who are supposed to have an intuitive familiarity 
with such matters as their own language, difficulties strew their 
path. .Some proper names in particular are specially obnoxious to 
criticism on the ground of their pronunciation being so remote from 

_ what might be expected from the spelling. At some of these ano- 
malies, Mark Twain, in the extravagance of his waggery poked 
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excellent fun as when he said that the English are a curious race, 
for they have a name spelt “Marjoribanks” and they pronounce. it 
“Chumley”! But leaving aside proper names and coming to some 
very ordinary. dictionary ‘words we find their pronunciation governed 
by some mysterious power, giving them a sound quite different from 
what might be expected. It is true that in some, special callings 
words acquire a meaning and sound which they do not possess 
outside that particular territory. In the law we have a few of these 
in the matter of pronunciation. For example, there is the, word 
“marital”. Only the other day, in the House of Lords, a learned 
counsel kept pronouncing it “ma-rital”, to be eventually instructed 
from the Woolsack that the orthodox pronunciation is “marī-tal”, 
Is this latter pronunciation of. the word general outside the law? 
In the Oxford English Dictionary only the mode adopted by the ‘ 
learned counsel is given, but in the Concise Oxford Dictionary both 
pronunciations appear but what may be called the lawyers’ method 
is given only second place. Another word much used in. the courts 
is that applied to the person who has effected a policy of insurance 
and who is called the “assur-ed,” with an accent of the “ed”, Many 
in the insurance world are not a little amused by this pronunciation 
-of a word which they pronounce as a dissyllable, not as trisyllable. 
Even in the memory of older people certain words even in the sup- 
posed .conservative atmosphere of the courts have changed their 
pronunciation. “For example, the word “revenue” was at one time 
both in Parliament and the courts pronounced with the accent on 
the “ven,” and it used to be said that a member of the Bar who had 
been accustomed to the modern pronunciation of the word, deemed 
it expedient, on being appointed a law officer of the Crown, to adopt 
the older ‘and what was regarded as the orthodox style—L.T., 1937, 
Pe “343. 7 


es 


“A Famons Lodger. in-the Abbey.—To take lodgings within the 
Abbey. “was a well-known euphemism for taking advantage of. 
the ‘sanctuary as a retreat from the too embarrassing attentions of 
creditors." We have seen that Sir Walter contemplated the possi- 
bility of having recourse ‘to the Abbey precincts; but we find that. 
a later man of literary eminence was compelled by ‘circumstances 
to spend nearly five years of his life within the circumscribed area 
out of reach of his creditors. This was De Quincey, a 'perfeçt child 
in money-matters or in the conduct of business of any kind. He 
was forced to seek the retreat which the Abbey offered in 1835, and 
there he remained off and on till 1840. Occasionally as a “Sunday 
gentleman” he would visit his friends in Edinburgh, and once at 
least, forgetting the passing of the time, he remained from one 
Sunday till the next without his creditors becoming aware of the 
fact. During his residence within the privileged bounds he was 
by no means idle, being unremitting in his contributions to Tait’s. 
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Magazine and Blackwood’s which he enriched with some of ‘his. 
best work, so that his monetary difficulties left him apparently un- 
troubled, equally as did those of Captain Shandon with his work 
as editor of the imaginary Pall Mall Gazette-——L.T., 1937, p. 419. 





Conciliation in Matrimonial Causes—In a letter that the late 
Sir Frederick Pollock wrote to the Daily Telegraph last November, 
he urged that the Divorce Court should abandon its practice of treat- 
ing matrimonial causes on -the lines of ordinary litigation. “A 
court for matrimonial causes should have conciliation for its first 
object, should have the carriage of the cause in its own hands, and 
should be entrusted with wise discretion.” We noticed the letter - 
at the time (82 Law Journ., p. 362), and Mr. Claud Mullins, whose 
interest in the subject is well known, reproduces it in an article 
on “Conciliation in Divorce Cases” in the current Fortnightly Review. 
He points out that the divorce problem has always been considered 
mainly from the standpoint of the paying client, and for the paying 
client efforts at conciliation are made before the case comes inte 
Court. The paying client, whether in matrimonial or in other 
matters, gets both conciliation and litigation. The poor person, says 
Mr. Mullins, only gets litigation, and this defect is not, he points 
out, remedied by the help given under the Poor Persons Rules, 
Magistrates are not directly concertied with divorce. Their func- 
tions in matrimonial matters are confined to the making of separa- 
tion and maintenance orders and the custody of children. But here 
too there is need for conciliation, and Mr. Mullins gives figures 
showing the success with which he has employed this method in his 
own Court. Out of 220 matrimonial summonses issued in seven 
months, 108 were adjusted either before or after coming into Court; 
of the remaining 112, which were heard to the end, 23 were dis- 
missed, and 89 final orders were made. As Mr. Mullins says, 
with extended grounds for divorce, the need for conciliation will 
inevitably become more acute. The Conciliation Clause which the 
Marriage Bill contained was abandoned in Committee, but in some 
form effect should be given to the principle it contained —L.J., 1937, 
$. 21, 





A Free Country—After a perusal of the daily newspaper on 
Monday, some of our readers may wonder whether England is 
really a free country: A Fascist march, we read, took place in 
London. It was not allowed to proceed through the ‘streets of its 
own choice. It was “diverted” and controlled by the police, 
shepherded into a prepared open space in Trafalgar Square. 
There the leaders were permitted, under close police pro- 
tection, to express their sentiments. Critics attended in 
large’ numbers, but the right of criticism was closely con- 
fined to the throwing. of an occasional apple, the emission 
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of derisive sounds and the scattering of anti-Fascist literature, in” 
an‘ ephemeral. form, in the streets. Ultimately the procession mar- 
ched ‘Off the field under strict police protection to its point of dis- 
bandment. Compare these proceedings with the true liberty of 
Austria, which on the same day received a striking vindication at 
the football match between ‘Vienna and Genoa. The umpire. (with 
English ideas) dared to restrain the freedom of a player by award- 
ing a penalty. The players then started a perfectly free fight. The 
game was frequently suspended while players wrestled with one 
another on the ground, fought with their fists and went about the 
field with bleeding noses. Everything went off quite smoothly, and 
‘in the end, as the reporter aptly observed, the game was fought to 
a finish and ended in angry demonstrations. In that free country 
no grandmotherly policemen intervened to check blows or silence 
verbal insults, Everybody did what he, or she, liked—L.J., 1937, 
p: 22. 





- . Paddling Pools.—The decision of the Court of Appeal in Ellis v. 
Fulham Borough Council (Times, June 26) will, we think, commend 
itself to parents and children as well as to lawyers. It may be un- 
welcome to local authorities. Many of these bodies provide pad- 
dling pools for children in their parks, and surely there can be no 
more humane amenity in the crowded cities of to-day. The defend- 
ant Council, who were appellants, had such a pool and the simple 
story was that the plaintiff’s son, a small boy, was paddling in the 
pool. when his foot was badly cut by a piece of glass. There was. 
ample evidence that the defendants knew of this kind of danger, 
though they, of course, did not know of the particular piece of glass. 
They had a system of raking the pool which was ineffective to meet 
a danger of which a notice, put up near the pool, showed that 
they were aware. There was some difference of opinion as to` 
whether the injured child was an invitee or a licensee. The Judge 
below thought he was an invitee, but two Lords Justices disagreed 
with him on this point; and it is well to have that high authority 
upon it. The whole Court agreed, however, that, even if the child 
were a licensee, the defendants were liable. The duty due to. 
licensees is well put by Lord Justice Greer in Parkes v. Waltham- 
stow Borough Council (1934, 151 L.T. 30), where the cases are 
considered, It is a duty to protect against a danger which they know 
and of which the injured person does not know. Some of the 
cases might justify us in adding a gloss so as to read “when they know 
or in reason ought to know”. However, that may be, the Borough 
Council knew enough to make them liable—L.J., 1937, p. 23. 





Finality of House of Lords’ Decisions—In a note on the deci- 
sion of the House of Lords in the recent case of Fender v. Mildmay, 
The Spectator, after alluding to the divergence of judicial opinion 
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on the question at issue, concluded with these- words: “So Miss 
Fender gets her £2,000. But since five judges in all were against 
her and only four with her, the law on the point at issue can hardly 
be said to be convincingly established”. Whether one agrees or 
disagrees with the decision ultimately arrived at, the law is certainly 
established and can be altered, if at all, only by the Legislature. In 
earlier days this doctrine was not regarded as clearly settled as it 
has since become. Thus Lord Eldon, when Lord Chancellor, said 
in one case that “a rule of law laid down by the House of Lords 
cannot be reversed by the Chancellor. . . The rule of law must, 
remain till altered by the House of Lords,” thus implying that the 
House had an inherent power to do this. Even Lord Chancellors 
are, however, not always consistent, for the same occupant of the 
woolsack, in another case, used expressions to the contrary effect. 
One of his successors, Lord St. Leonards, declared that the House 
was not bound by a rule of law, if, upon a subsequent occasion, it 
‘should find reason to differ from it, and; he added, that the House 
like every other court of justice, possessed an inherent right to 
correct an error into which it might have fallen’ Lord Chancellor 
Campbell took the more modern view that a decision of the House 
‘could be varied or reversed only by Parliament. These conflicting 
dicta were brought before the House and elaborately discussed in 
London Tramways Company v. London County, Council, (1898) A. 
C. 375, when Lord Halsbury, Lord Macnaghten, Lord Morris and 
Lord James of Hereford laid’ it down as clear that a decision of 
.the House on a question of law is conclusive and binding on the 
House in subsequent cases, that its correctness in point of law can- 
not be enquired into, and that its effect cannot be got rid of save 
by an Act of Parliament, as was in fact done by the Statute 5 Edw. 
7 c. 12, which undid in large measure the decision of the House in 
the Scottish church case—S.J., 1937, p. 577. 





In Other Courts —While normally the decisions of other courts 
can be corrected, if that is deemed necessary, only by a higher 
tribunal, the rule in this matter is not so rigid as it has been held 
to be in the House of Lords. As to the practice of the Judicial 
Committee of the Privy Council, it was laid down in In re Trans- 
ferred Civil Servants (Ireland) Compensation [1929] A.C. 242, that 
there is no inherent incompetency in ordering a rehearing of a case 
already decided by the Board even when a right of property is 
involved, but that such an indulgence will naturally be granted only 
in exceptional cases. So, too, but only on rare occasions, has it 
happened that a point of law involved in a former decision of the 
Court of Appeal, constituted as it normally is of three members, 
has been reconsidered by a full court consisting of six members, 
not of course with the object of reversing the actual decision so far 
as the parties to it were concerned—it cannot do that—but to test 
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its correctness in point of law. There.is something to be said for 
a similar practice being adopted in the House of Lords —S.J., 1937, 
Pus 577. . 


ee 


BOOK REVIEWS. 


BENTWICH Privy CouNCcIL PRACTICE, Third edition, 1937, 
Price 35 s. net. Published by Messrs. Sweet & Maxwell, Ltd. 


Bentwich’s Privy Council Practice has been for several -years 
looked upon as a leading text book on the practice of the Privy 
Council in judicial matters in appeals to that tribunal. This edition 
which appears after ten years of the prior one will be heartily wel- 
comed by the legal profession as there has been a great change in 
the conditions of the jurisdiction of the Privy Council by the Statute 
of Westminster and the consequent legislation in some of the colo- 
nies. So far as India is concerned, the large bulk of the Privy ` 
‘Council appeals is contributed by this country and an up to date 
exposition of the practice of the Privy Council is very necessary 
for the lawyers and judges here. Further, the Government of India 
Act, 1935, has introduced important changes by the establishment 
‘of the Federal Court which may in course of time lead the legislation 
-affecting the jurisdiction of the Privy Council. The learned author 
has dealt with the provisions of the Government of India Act of 
1935 and the possible changes consequent on the same at pp. 80 to 
82 of the book, where he winds up the history of the jurisdiction of 
the Privy Council in appeals from India. Now that Burma has been 
separated from British India, the question of appeals from Burma is 
dealt with separately at p. 99. Since the appearance of the last edition, 
‘several decisions on points of practice have been given and they 
have been noticed in the book. We have therefore no doubt in 
saying that this edition of the book will be found to be of great 
assistance to the lawyers and judges in this couany. and will be 
widely aber to them. 
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LAWYERS IN MADRAS IN THE 17ra AND 
18ra CENTURIES. 


For the first 40 years after the acquisition of Madras by 
the East India Company in 1639, there was little scope for the 
profitable existence of lawyers. The place was not very 
‘populous, there were no regularly established Courts, and the 
causes that came on for disposal before such Courts as there 
were, were of a simple nature not requiring the services of 
trained lawyers. It was some years before the place developed 
from a small trading factory, occupying a few acres of ground 
‘and having a few fishermen’s huts to the south of it, to the 
populous centre which, with the development of the Company’s 
power, it was to become later. In this respect Madras differed 
from Bombay which, even at the time it was granted to 
Charles II by the King of Portugal as a marriage dowry, had 
already had established in it a regular system of law (that is, 
‘the Portuguese law) and regular Courts where practitioners 
versed in that law exercised their profession. Even after 
Madras became a regular settlement with a large and growing 
population and a system of Courts in the eighties and nineties 
of the 17th century, there were few inducements for trained 
practitioners from England to settle there. As regards Indians, 
there does not seem to have been even a single instance of an 
Indian taking to the practice of law in the Courts of Madras 
in the 17th and 18th centuries. 

The general attitude of the Company towards the profes- 
sion was not such as.to encourage the settlement of respectable 
practitioners in their overseas possessions, at least in the 
beginning. It has to be remembered that throughout the 
17th century and. the greater part of the 18th, the Company, 

U 
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on account of the monopoly of trade granted to it, imposed 
severe restrictions upon and exercised strict control over the 
settlement of Englishmen in any of their factories or posses- 
sions. In July, 1674, the Court of Committees of the Company 
resolved that no Attorneys or Lawyer’s clerks should be sent 
out to serve in the Court of Judicature at Boinbay, as suggested 
by Governor Gerald Aungier “in regard of the inconvenience 
that may arise thereby, to the increasing of law suits and 
differences among the inhabitants’; and in 1677 and 1678 
they ordered the Bombay Council “to allow no more than are 
absolutely necessary” as well as “to admit of no Solicitors or 
Attorneys to plead or manage causes, but such as you shall 
first allow of upon your knowledge of them to be men of good 
and honest reputation”... The Company further directed them 
to encourage litigants to manage their own cases. (Fawcett’s 
First Century of British Justice in India, page 61.) 

Nor was the attitude of the authorities in India very en- 
couraging or sympathetic. In forwarding to the Company in 
1697 the petition of Elihu Yale, the ex-Governor of Madras, 
wherein he had complained that legal advice was denied him, 
the Madras Council observed thus :-— 

“We have no professed Councillors at Law or Attorneys at Madras, nor 


do we need them in cases relating to the custom of merchants where every 
man has liberty to plead his own cause.” 


Another reason apparently for the practitioners of law not 
thriving in the Company’s Indian Possessions in the 17th 
Century was the strong attitude against the importation of 
English Law with allits technicalities, adopted by the Company, 
especially when the masterful Sir Josiah Child presided over 
its destinies. In answer to a letter from Mr. Vaux, Judge of 
the Court of Judicature in Bombay, who had said that “the laws 
of his country should be the rule he designed to walk by”, Sir 
Josiah Child wrote te him that he expected Ais orders to be 
his rule and not the laws of England “which were an heap of 
nonsense compiled by a few ignorant country gentlemen who 
hardly knew how to make laws for the good Government of 
their own private families much less for the regulating of 
Companies and foreign commerce (Fawcett, page 134). 
Writing to Surat on 14th July, 1686, the Company said that 
the instructions contained in their several letters were “to have 
the nature and force of law” (L. B., Vol. VIII, page 160.) 
Writing to Fort St. George the Company, said that all their 
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orders and directions have the force of laws in Madras and 
appointed three of the members of Council there “ to make a 
collection out of all our last seven years General Letters of all 
the orders and directions we have given you”. The scant 
courtesy paid by the Company to the Common Law of England 
as applicable to Indian conditions found apt uxpression in the 
Letter to Surat dated 3rd February, 1687. '\ The Common 
Law of England being peculiar to this Kirgdom and not 
adapted in any kind to the Government of India and the nature 
of the people, as we have formerly written to you and have 
found by long and useful experience”. (L. B., Vol. VII, page 
265.) An expert profession like the legal cannot flourish in a 
place, if the Laws to be administered by the Courts there are 
contained in unpublished letters and despatches. It must be 
said that this particular tendency on the part of the Company 
was of temporary duration, and disappeared with the disap- 
pearance of Sir Josiah Child from the counsels of the East 
India Company. 


“ Again, barring two exceptions, the whole of the judicial 
machinery of the Company in Madras during the 17th and 
18th centuries till the establishment of the Recorder’s Court in 
1798 was manned by laymen who have in all climes and at all 
times looked askance at the professional lawyer. The two 
exceptions were Sir John Biggs and Mr. Dolben who presided 
over the Court of Judicature at Madras, the former from 1687 
to 1689 and the latter from 1692 to 1694, periods far too short 
for any marked impression to be left behind. 


I have not been able to find out the existence of a single 
lawyer practising in the Courts of Madras before 1688. In 
that year the Company, in their despatch to Fort St. George, 
observed as follows :— 


“ We would have all persons be allowed to plead their own causes before 
any of our Courts of Judicature if they desire it, or at their election to make 
use of some allowed Attorney to plead for them, but no Attorney shall be 
permitted to plead for any person until he be first allowed to be an Authentick 
Attorney by Order of Council in writing, and no Attorney shall have that 
allowance from you till he has paid five pagodas into the Company’s cash for 
such his allowance to officiate as an Attorney (Quamdiu se bene gesserit) ; 
and you are to appoint what moderate fees they may take of their clients, and 
what punishment shall be inflicted in case any of them should ask or receive 
more than their allowed fees; and for paupers the Judge is to appoint some 
Attorney to appear and plead gratis, as Sir John Biggs knows the manner is 
here in England, but what degree of estate shall be accounted pauper with 
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you at Madras, you must resolve among yourselves; a man who swears he is 
not worth £5 is esteemed a pauper in England, but it may be two pagodas is 


as good a poor man’s estate at Madras as £5is here.” (Public Despatches 
from England, Vol. VIII.) 


This despatch may be taken as the first definite Charter 
pertaining to the legal profession in Madras. How many 
availed themselves of the privileges we have no definite means 
of ascertaining, but that English Lawyers began to settle down 
in Madras after that date appears from scattered references to 
them in public records and the writings of travellers. Ina 
letter bearing date 10th February, 1697, from Fort St. George 
to the Company there is reference toan Attorney by name John 
Coventry removed for “malpractice”. In Charles Lockyer’s 
“An Account of the Trade in India containing Rules for Good 
Government in Trade, Price Courants and Tables”, published 
in 1711, the following not very complimentary reference 
occurs with regard to the legal practitioners in Madras :— 
“Lawyers are plenty and as knowing as can be expected from 
broken Linnen Drapers and other cracked tradesmen who seek 
their fortunes here by their wits’. Thomas Salmon, in his 
“Modern History or the present State of all Nations”, published 
in 1724, refers to “Two or Three Attornies” belonging to the 
Court of Judge Advocate. Alexander Hamilton in his “A 
New Account of the East Indies”, published in 1727, refers to 
Attorneys and Solicitors pleading in form before Mayor and 
Aldermen. Attorneys “on horseback” found a place in the 
procession which inaugurated the Mayor’s Court under the 
Charter of 1726. Col. Love estimates the number of lawyers 
practising in Madras in 1776 at only six. (Vestiges of Old 
Madras, Vol. III, page 139.) After the inauguration in 1798 
of the Recorder’s Court at Madras, Sir Thomas Strange, 
Recorder, compiled a list of legal practitioners in Madras in 
1799, and there were only 13 of them. (Ibid., page 477.) 
Apparently in the 18th century there was some limit placed on 
their number, but I have not been able to discover what the 
limit was. A petition to the Mayor’s Court by one Robert 
Sloper dated 14th June, 1743, for being admitted as an 
Attorney, runs as follows :— 

To the Honourable the Mayor’s Court at Madraspatnam. 
The humble petition of Robert Sloper, showeth: 

That the office of an Attorney in this Hon’ble Court having 
become vacant by the death of Mr. John Russell, your petitioner 
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humbly begs leave to offer himself to succeed him in that em- 
ploy, in which your petitioner will not fail using his utmost 
endeavours to deserve the notice of this Hon’ble Court by 
_acquitting himself of the trust reposed in him with diligence 
and fidelity. 
‘Your petitioner as in duty bound shall ever pray. 
William Dumbleton, 
Attorney for Petitioner. 
Order passed on Tuesday, the 14th June, Anno Domini, 1743. 
Mayor’s Court at Madraspatnam. 
“ The said Robert Sloper is admitted an Attorney of the 
said Court and sworn in”, 
Noah Cassamajor, 
Registrar. 


(Records of Fort St. George; Pleadings in the Mayor’s 
Court 1742 to 1743, page 106.) 


The references in the above petition to “vacancy” and 
“succession” suggest a limit placed on those admitted to 
practice. 

The Company’s despatch of 1688 set forth above shows 
that no Attorney was to be permitted to plead for any person 
without an Order of the Governor and Council in writing. 
Whether in the beginning it was further necessary to be form- 
ally enrolled by the Court where he intended to practice does 
not appear, but by 1743 as would appear from the petition of 
Robert Sloper sef forth above, that had become necessary. 
There isno reference to legal practitioners in the Mayor’s 
Court Charters of 1686, 1726 and 1753. Not till we come to 
the Charter of 1798 constituting the Recorder’s Court at 
Madras do we find a definite place given to them. The rele- 
vant clause of that Charter runs as follows :— 


“And we do further authorise and empower the said Court of the 
Recorder of Madras to approve, admit and enroll, such and so many persons, 
being bona fide practitioners of the law in the said Mayor’s Court at Madras, 
or having been admitted Barristers at Law in England or Ireland, or having 
been admitted Attornies or Solicitors in one of our Courts at Westminster, 
or being otherwise capable according to such Rules and Qualifications as the 
said Court shall, for that purpose, make and declare, to act,as well in the 
character of Advocates as of Attorneys, in the said Court, and which persons, 
so approved, admitted and enrolled, as aforesaid, shall be, and are hereby 
authorised to appear, and plead and act, for the suitors of the said Court, 
subject always to be removed by the said Court from their station therein, 
upon reasonable cause; and we do declare that no other person or persons 
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whatsoever, shall be allowed to appear and plead or act in the said Court of 
the Recorder at Madras, for and on behalf of such suitors, or any of them: 
Provided always, and we do hereby further ordain and declare that no per- 
son, from and after the date of these, Our Letters Patent, other than the 
said persons, being bona fide practitioners of Lawin the said Mayor’s Court 
at the time of the Publication of this our Charter, shall be capable of being 
admitted or enrolled, or of practising in the said Court, without the licence 
of the said United Company, for that purpose first had and obtained.” 

The relevant clause in the Charter of 26th December, 
1800, establishing the Supreme Court of Madras is practically 


the same. 


Something may be said about the disciplinary jurisdiction 
exercised over the legal practitioners. The Company’s despatch 
of 1688 so often referred to above, contemplated infliction of 
punishment on Attorneys asking for or receiving more than 
their “allowed fees”. In 1696, an Attorney by name Daniel 
Dubois was debarred from practice for being guilty of contempt 
and for his suspected connivance in the escape of his friend 
one Thomas Gullocke from the Marshall’s Custody. (Love’s 
Vestiges of Old Madras, Vol. I, page 575.) In 1697, there is 
reference to one John Coventry removed for malpractice. 
What the malpractice consisted in does not appear. (Jbid., page 
551.) In 1729, Mr. Henry Rumbold practising in the Mayor’s 
Court, was ordered off to England without any reasons given. 
He petitioned the Home Authorities of the Company. They 
showed a better appreciation of the position of a lawyer, and, 
in permitting him to return and directing the Madras authori- 
ties to employ him as their Attorney in all, cases, observed as 
follows :— 

“ Mr. Henry Rumbold has petitioned us to return to your place, from 
whence we find he was ordered home, but for what reason does not appear, 
either in your Letters or Consultations, which is a pretty good proof of what 
he asserts that he was sent off shore by an arbitrary order of the late Gover- 
nor’s, for having been concerned as an Attorney against him in some disputes 
that he had in the Mayor’s Court.” (Fawcett, pp. 221-222.) 

In 1743 the Mayor’s Court found one Henry De Veil 
“guilty of misdemeanours in his office of an Attorney” and 
fined him 50 pagodas and directed him to “pay all such charges 
as have arose in the several complaints exhibited against him”. 
(Records of Fort St. George-Mayor’s Court Minutes, 1743 to 
1744, pages 37, 41, 42, 43, 45.) In 1744, William Dumbleton 
was fined 10 pagodas for “not having behaved himself ina 
proper manner during the examination of the matter in dis- 
pute, particularly to the Mayor”. (Jbid., p. 170.) In 1784, the 
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Grand Jury charged Mr. Jones, an Attorney, of having con- 
nived at his Dubash acting as “an encourager of litigious 
suits at Law” and of being “a common Barrator”; and also of 
having interfered with the fishery of San Thome river in such 
a manner that the price of fish was much enhanced. The 
Governor and Council, acting as Court of Appeals, passed a 
Resolution “incapacitating him from practising as a Solicitor 
in that Court”. The Mayor’s Court, on being informed of the 
same, in its turn, expelled him from practising as an Attorney 
of that Court. (Love, Vol. III, p. 303.) 


It will be interesting to inquire whether there were any 
regulations governing practitioners’ fees. The Despatch of 
1688 authorised the President and Council to fix “What mode- 
rate fees they may take of their clients and what punishment 
shall be inflicted in case any of them should ask or receive 
more than the allowed fees”. It also directed that for paupers, 
the Judge was to appoint some Attorney to appear “Gratis”. I 
have not been able to get at the Table of Fees fixed in the 
beginning. The Mayor’s Court, as authorised by the Charter 
of 1726, settled, on 29th August, 1727, a Table of Fees for the 
several proceeding in that Court, and in that under the head- 
ing “Attorney’s fees” appear the following :— 

“ All persons thatemploy an Attorney to act for them in any cause are 


first to deposit in his hands 3 pagodas, of which he is to give an account when 
the cause is ended. 

Attorney fee one pagoda. 

For writing petitions eighteen fanams each side of a sheet of paper. 
Pleading each Court day and attendance nine fanams. 

Translating any paper eighteen fanams a side; tobe paid out of that to 
the Translator six fanams. 

Attendance ona client in the White Town nine fanams. 

Attendance on a client in the Black Town twelve fanams. 

For drawing out the interrogatories in the whole cause 18 fanams.” 

—(Wheeler’s Madras in the Olden Time, Vol. III, p. 29). 


Evidently there were complaints that the Attorneys were 
charging more fees than they were entitled to, for we find that 
the Mayor’s Court had to pass the following order on 27th 
March, 1744 :— 

“ It is this day ordered that no officer belonging to this Court shall either 
directly or indirectly from the day of the date hereof receive any sum or 
sums of money other than their stipulated fees from any person having a suit 
in this Court while the same is therein depending; and further, that no 


Attorney of this Court shall refuse to take any person’s cause in hand on 
being feed with the customary fee for that end, on pain of being dismissed 


a 
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the service of this Court. . . . Thatin case any of the inhabitants find 
themselves henceforward aggrieved, they may receive redress by applying 
to this Court who will dismiss any of the officers thereof, that shall be found 
guilty of transgressing the above orders.” 


(Records of Fort St. George-Mayor’s Court Minutes, 
1743 to 1744, p. 42.) 


‘Even the above order was apparently more honoured in 
the breach than in the observance, for in 1791 we find the 
Governor and Council animadverting on “the exorbitant 
charges of the Attorneys of the Mayor’s Court”. 


The system of double agency which was to become a 
subject-matter of hot discussion'in the 19th and 20th centuries 
was not in force in the 17th and 18th centuries. Barristers 
did not appear on the scene till late in the 18th century. The 
-first Barrister to arrive in Madras was Benjamin Sulivan. The 

upreme Court having been established in Calcutta under the 
Regulating Act of 1777, he came over to India in 1773 with 
the intention of settling down to practise there and shaking the 
far-famed pagoda tree. On the way he touched at Madras 
which was then being convulsed with the aftermath of the 
death of Governor Lord Pigot during his imprisonment by the 
majority of his Council. Mr. Whitehill, the acting Governor, 
consulted him on the legal aspects of the case, andinduced him 
to stay on in Madras. A new post of “Standing Counsel” 
was created, and he was appointed to fill it. He playeda 
large part in the public life of Madras during the remaining 
years of the century and secured a well-earned reward by being 
appointed as one of the first two-puisne judges of the Supreme 
Court in 1800. Apparently the only other Barrister who 
thought it worth his while to settle down in Madras to practise 
was Alexander Anstruther who came out in 1798 and became 
Advocate-General after the establishment of the Supreme 
Court. With such few Barristers, there was absolutely no ` 
scope for the importation of the system of double agency, and 
every practitioner was allowed “To appear and plead and act”. 


T. A. ANANTHA AIYAR, B.A., B.L., 
Advocate, Madras. 
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SUMMARY OF ENGLISH CASES. 


BERESFORD v. ROYAL INSURANCE Company, Limitep, (1937) 2 
K.B. 197, 


Insurance—Policy—Life insurance—Policy not excepting 
suicide—Suicide by assured while sane—Administratrix appointed 
by Court—If can recover the amount due under the policy—Public 
policy. ` 

An insurance policy provided that “unless it is otherwise pro- 
vided in the schedule, this policy is free from all restrictions as to 
residence, travel and occupation and subject to endorsed conditions 
is indisputable”. Cl. (4) of the conditions provided: “If 
the life or any one of the lives assured shall die by his own hand, 
whether sane or inseme, within one year from the commencement of 
the assurance, the policy shall be void as against any person claiming 
the amount hereby assured or any part thereof” with an exception 
in favour of any bona fide interest acquired by a third party before 
such death. R, the holder of the policy, shot himself, while sane. 
The policies were more than one year old by then and up till death 
the premiums were regularly paid. R’s personal representatives 
claimed the amount due under the policies and the main defence was 
that as R died by his own hand, the policies became vcid. Swift, 
J., held that while the law would not enforce a contract entered into in 
contemplation of a man committing a felonious act, there was no 
reason “why when a perfectly legal contract had been entered into 
and had been observed by the parties for many years, one party to it 
should escape the lizhility which fell on him by alleging that the 
other had terminated it in an illegal manner when he had stipulated 
as part of the consideration for the bargain that he would not dis- 
pute it except for particular reasons none of which had occurred” 
and that there was nothing contrary to public policy in holding the 
insurance company should pay having regard to all the circumstances 
of these policies. 


Held, on appeal, that however absolute in terms the policy might 
be the court in its inherent jurisdiction will not enforce it as it is 
illegal and contrary to public policy. The fact that the claim is 
made by an administratrix appointed by the Court does not make 
any .difference, for it is a promise to pay to the assured only, and 
can be enforced, if at all, by the personal representative as such 
and not in her own right. If the assured had taken his life while 
insane, the fact would not have constituted a defence, as the act 
of an insane person is not in law his act. But suicide when sane is 
by English law a felony. 





Asupy v. ToLHURST, (1937) 2 K.B. 242. 
Motor car—Parking of on private parking ground—Car Park 
Ticket—Issue of, on fee for same—Cars left at owner's risk—Car 
Vv 
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stolen from park.by negligence of attendant—If owner of park 
hable. 


The plaintiff, owner of a motor car, parked his car at a private 
parking ground on payment of the parking charges and received a 
ticket headed “Seaway Car Park; Car: Park Ticket”. There was 
printed on it “Received 1s. The proprietors do not take any 
responsibility for the safe custody of any cars or articles therein 
nor for any damage to the cars or articles however caused...... all 
cars being left in all respects entirely at their owners’ risk. Owners 
are requested to show ticket when required”. Somebody posed as a 
friend of the plaintiff and took away the car from the attendant. 
The key of the car was with plaintiff but the thief had obtained 
access to it by putting his hand through the windscreen. The car 
could not be found in spite of search and the plaintiff thereupon 
brought this action against the defendants, owners of the park for 
damages caused by the negligence of the attendant in handing the 
car to a stranger without production of the ticket. 


Held, the relationship of the parties constituted by the terms 
of the ticket was one of licensor and licensee and not a relationship 
of bailment. It only means that the holder of the ticket 
is entitled to park his car im Seaway Car Park but this 
does not mean that the proprietors are going to be res- 
ponsible for it. Therefore the relationship in itself would 
carry no obligations on the part of the licensor towards the 
licensee in relation to the chattel thére, no obligation to provide any- 
body to look after it, and no liability for any negligent act of, any 
person in the employment of the licensor. Even if the relationship 
was one of bailment, the liability was excluded by the clause “the 
proprietors do not take any responsibil for the safe custody of 
any cars or articles therein”. 


Davies v. May, (1937) 2 K.B. 260.. 


Coal Mines Act, 1911—Monager of a coal mine—Failure to 
provide proper refuge holes under S. 44—Duty, of maintenance cast 
on others—If manager personally liable—Effect of Ss. 75 and 102, 
Sub-S. (5). 


Section 102, sub-S. (5) of the Coal Mines Act, 1911, pvda 
that “No prosecution shall be instituted against the...... manager 
......,.for any offence under this Act, not committed personally 
by such........ manager...... which can be prosecuted before a 
court of summary jurisdiction, except by’an inspector or with the 
consent in writing of the Secretary of State......” and S. 75 
provides that “Any person who contravenes or does not comply with 
any of the provisions. of this Part of this Act shall be guilty of an- 
offence against this Act, and, in the event of any contravention of 
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or non-compliance with any of the provisions of this Part of this 
Act by any person whomsoever, the owner, agent, and manager 
of the mine shall each be guilty of an offence against this Act, unless 
he proves that he had taken all ‘reasonable means by publishing 
and to the best of his power enforcing those provisions to prevent 
that contravention or non-compliance.” The manager of a mine 
was charged by the respondents who were not the Inspector and 
had‘ not the consent in writing of the Secretary of State for the 
prosecution, on whom a personal duty of supervision was imposed. 
The charge was that the manager failed to provide proper refuge 
holes and had thus contravened the provision in S. 44 of the Act. 
The person that is ‘responsible for the making, maintenance, etc., of 
the refuge holes is the fireman and the manager would not in the 
normal course of his duties take part in the actual making, repair- 
ing or maintaining the refuge holes. 


` Held, that there is no express mention of the manager in S. 44 
and though they may be offences for which the manager may be 
prosecuted, if the prescribed conditions are fulfilled, are neverthe- 
less not offences committed personally by the manager. There are 
sections in the Act which impose a personal liability upon the 
manager and this is not one of them. 


Hannaford v. May, (1935) 2 K.B. 385, distinguished, 


a 
Da 





Cooper v. WILson AND OTHERS, (1937) 2 K.B. 309. 


Poktce—Sergeant—Statutory month’s notice of resignation— 
_ Expiry of—Chief constable’s order of dismissal—Ap peal by sergeant 
to Watch Committee—Watch Committee confirming order of dis- 
missal—Month expired by then—Resignation effective by then— 
Watch Committee functus officio by then—Ovrder of dismissal in- 
valid—Chief constable present at appeal deliberation—O pposed to 
natural justice. 


The plaintiff was an ex-sergeant of the Liverpool police force. 
He joined service in 1919 and became sergeant in 1933. On 27th 
July, 1933, he handed in the statutory month’s notice of resig- 
nation. On August 8, however, the police preferred against him 
certain charges of offences against discipline, which arose out of 
the state of mutual hostility prevailing in his domestic life be- 
tween his wife and himself. On August 14, the chief constable, 
after an inquiry in which he heard evidence upon the charges, pur- 
ported to sentence him to dismissal. The head disciplinary autho- 
rity of the force and the domestic tribunal of appeal under the 
Police Regulations was the Watch Committee. That Committee, on 
August 29, dismissed the plaintiff’s appeal and also confirmed the 
chief constable’s order of dismissal. Thereafter the Watch Com- 
mittee refused to hand over to him his accumulated rateable deduc- 
tions from pay. Had the plaintiff effectively resigned he would 
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have been entitled to this sum absolutely, The chief constable was 
present at the deliberations of the Watch Committee. The plaintiff 
therefore sued the chief constable of Liverpool, a Police Superinten- 
dent, and the members of the Watch Committee of Liverpool for a 
declaration that he was not validly dismissed, that his resignation 
was effective and that he must be paid the deductions made from 
his pay while in service. 

Held, by the Court of Appeal (Macnaghten, J., dissenting) 
that the right to dismiss the police constable in a borough remains 
solely in the Watch Committee. The resignation ran on until August 
24 after which date the plaintiff would cease to be a member of the 
force by reason of the resignation, Therefore when the 
Watch Committee met on August 29, the plaintiff was 
no longer a member of the force and the Watch Com- 
mittee could not ex post facto discharge him as from August 
14. They had no power and they were unable in law to decide that 
an ex-member of the force should be treated as discharged. ` The 
order of the Watch Committee dismissing him on August 29 was 
therefore a nullity. From the fact that the plaintiff appeared 
before the Watch Committee, it cannot be taken that the plaintiff 
withdrew his notice of ‘resignation. © 


Where the plaintiff is alleging that he has never been dismissed, 
he has a right of suit for a declaration to that effect. Neither the 
fact that he has a remedy to appeal to the Secretary of State nor 
the fact that he has the power of obtaining a writ of certiorari to 
quash the order of dismissal prohibit his aacess to the court for 
a declaration that his dismissal was invalid. 


Further the presence of the chief police constable at the hear- 
ing of the appeal by the Watch Committee as to whether they would 
dr would not affirm his sentence was contrary to natural justice 
and that invalidated the decision of the Watch Committee and en- 
titled him to have a declaration to that effect. 





PALMER v. Watts, WATTS AND Company, LIMITED, (1937) 
2 K.B. 360. . 

Workmen’s Compensation Act (1925), S. 9, subis. (4)— 
Accident—Partial incapacity—“Work in the same grade in the 
same class as before the accident’—Meaning of—It means work 
immediately before accident, or at any time before the accident. 

Workmen’s Compensation Act, 1925, S. 9, sub-S. (4) says 
that “If a workman who has so far recovered from the injury as 
to be fit for employment of a certain kind has failed to obtain 
employment and it appears to the County Court Judge........ that, 
having regard to all the circumstances, it is probable that the work- 
man would, but for the continuing effects of the injury, be able 
to obtain work in the same grade in the same class of employment as 
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before the accident;...... the judge shall order that the workman’s 
incapacity shall be treated as total incapacity resulting from the 
injury for such period, and subject to such conditions as may 
be provided by the order...... i 


The workman was employed as a pumpsman and hitcher at 
a colliery of the appellant for seven years and previously he had 
been employed as a shipwright. In 1936 he met with an accident 
to his index finger of the right hand and as a result of it the finger 
had to be amputated. As a result he was not fit to carry on work 
as a shipwright. He first got compensation on basis of total in- 
capacity and on June 27, 1936, he applied for arbitration on the 
question whether. he was entitled to compensation on the basis of 
total incapacity. It was found by the County Court Judge that 
the workman would not be able to obtain work as a pumpsman and 
hitcher and that he would have been able to obtain work as a 
shipwright but for the injury. 


Held, that under the section what has to be seen is the em- 
ployment in which the man was before the accident and discover 
whether work in that employment is work in the same class of 
employment as the work which the man now says he would be 
able to obtain but for the accident. That does not justify an 
inquiry into work in which the man was engaged at some period 
before the accident but which had ceased to be his work at the 
time of the accident. 





Tue Kine v. Rue, (1937) 2 K.B. 375. 


Criminal Law—Libelh—Communication of to a member of 
Parliament for the constituency—If privileged. 


The appellant R was charged with publishing defamatory 
libels, knowing them to be false. R is an inhabitant and an elec- 
tor of Southampton Borough. He wrote to Mr. C. E., one of the 
members of Parliament for that County, the matters complained 
of, against a detective-sergeant of police and a Justice of the Peace 
with the object of inducing him to help R to bring those matters 
to the attention of His Majesty’s Ministers. 


Held, that a Member of Parliament to whom a written com- 
munication is addressed by one of his constituents asking for his 
assistance in bringing to the notice of the appropriate Minister 
a complaint of improper conduct on the part of some public official 
acting in that constituency in relation to his office, has sufficient 
interest in the subject-matter of the complaint to render the occa- 
sion of such publication a privileged occasion. In the absence of 
evidence of malice on the part of R, he could not be convicted. 
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MutuaL Finance, Limitep v. Joun WETTON AND Sons, 
Limitep, (1937) 2 K.B. 389. l 

Contract—Guarantee—Fear of prosecution of his brother 
operating in the mind of guarantor—Other party aware of that 
intention—Undue influence. 

The defendant company was originally founded by W family, 
consisting of a father and two sons—namely, W, P and J. The 
first two W and P were directors at all material times and J was 
the director until 1931. After that date J had ceased to be a 
director of that business and started a business by himself. The 
plaintiff company was a finance company formed for the pur- 
pose of financing purchasers of motor cars and lorries on hire 
purchase system. The system is that after the sale is concluded 
` between a buyer and seller, the plaintiff company purchase it from 
the seller and let it out on hire purchase to the buyer. J and one C 
approached one S company for sale to them of a lorry on hire 
purchase system and having settled the sale requested the plain- 
tiff company to finance them. For that purpose the plaintiff com- 
pany required among other things, a counter-guarantee from the 
defendant company. J furnished accordingly a guarantee purport- 
ing to be signed by W and P and witnessed by J but as a fact 
the document appeared to have been concocted by J without the know- 
ledge of W his father or P his brother and got a cheque for 
£750 to the seller company and the lorry was handed over to C. 
But in 1936 the guarantee was repudiated by the Secretary of 
defendant company. Thereupon the plaintiff company sent their 
managing agent L to defendant company and he went and threat- 
ened P that he could take out a warrant for arrest of J. P said 
that his father was very ill and that if J were arrested, it might 
cause his father’s death. L then insisted on a substituted guarantee. ` 
No definite threat in terms was used, but L knew that though P 
might not have objected to his brother being prosecuted, he P was 
prepared to consider his proposal owing to his father’s health. 
Both parties had this idea of prosecution in mind and L meant 
and intended that the possibility of a prosecution should influ- 
ence P in undertaking the liability and P was to his knowledge 
so influenced, 3 

Held, that this guarantee was vitiated by undue influence and , 
the guarantors defendants could repudiate it. Undue influence in 
the Chancery Courts might exist where a promise was extracted 
by a threat to prosecute certain third persons unless the promise 
were given. Not only is no direct threat necessary, but no 
promise need be given to abstain from a prosecution, It is 
enough if the undertaking were given owing to a desire to prevent 
a prosecution and that desire were known to those to whom the 
undertaking was given. 


aneen 
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West v. AUTOMATIC SALESMAN, LimiTep, (1937) 2 K.B: 398. 


Practice and procedure—County Courts Act (1888), S. 157— 
Claim proceedings—Interpleader issue—Claimant successful—Claim 
to damages for wrongful seizure not claimed therein—Later suit for 
damages—Barred by S. 157. 


A company called A. S., Ltd., obtained a judgment in the Coig 
Çourt against one W and improperly levied execution upon the 
furniture of a Mrs. J. W. against whom they had no claim or title. On 
her demanding her furniture, an interpleader issue was ordered in 
which she made a claim to fhe furniture but no claim to damages, 
and on that issue the Court made an adjudication in her favour for 
the furniture. Mrs. W then brought this suit for damages against 
the company in respect of the wrongful entry on her premises and 
the illegal seizure of the furniture. 


Held, that she (Mrs. W) was barred from bringing the suit 
by reason of her failure to claim it in the interpleader proceedings. 
Section 157 of the present County Courts Act, 1888, specifically says 
that in such proceedings the Court “shall also adjudicate between 
such’ parties, or either of them, and the high bailiff, with respect to 
any damage, or claim of or to damages, arising or capable of arising 
out of the execution of such process by the high bailiff, and make 
such order in respect thereof .”’, and as such there is an 
obligation to adjudicate not only in SERIA to a claim to the goods 
but in regard to damages. 


Death v. Harrison, (1870) L.R. 6 Ex. 15, followed. 


Salbstein v. Isaacs & Son, (1916) 1. K.B. 1 and Wigram V.- 
C.’s rule in Henderson v. Henderson, (1843) 3 Hare 100, referred to. 





WHEATLEY V. LAMBTON, HETTON AND JOICEY COLLIERIES, Lim1- 
‘TED, (1937) 2 K.B. 426. 


Workmews Compensation Act (1925), Ss. 9 and 43—Accident— 
Total incapacity—Compensation as for total incapacity paid—Sub-. 
sequent accident and nystagmus—Also total. incapacity consequent 
on it certified—If entitled to compensation for nystagmus also. 


One J. W. was a hewer in the respondent’s collieries. In Janu- 
ary, 1935, he met with an accident in the course of the employment 
and sustained an injury to his spine which totally incapacitated him. 
The employers paid him compensation at the full rate of 30s, a week 
till July, 1935, when he resumed work. He remained at work till 
September, 1936, when he again became incapacitated by reason of 
‘the same injury and he received the 30s. compensation again from 
that date. In October, 1936, while he was still incapacitated from 
the spinal injury, the certifying surgeon certified that the work- 
man was suffering from miners’ nystagmus and was disabled there- 
_ by from earning full wages. The workman therefore claimed cóm- 
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pensation in respect of miners’ nystagmus at 24s. a week, though he 
was already in receipt of compensation on foot of the prior accident. 


Held, that while a workman totally disabled through one injury 
is receiving compensation in respect of that, he cannot claim never- 
theless to be entitled to receive in respect of a different injury or one 
or more different injuries compensation on the footing of total dis- 
ablement. The position here is that from September, 1936, this 
workman was in fact totally disabled as a result of his spinal injury 
and he was in receipt of appropriate compensation on that basis. In 
October the second accident happened which consisted of the onset 
of the disease called miners’ nystagmtts, coupied with the disable- 
ment certified in the certificate. But at the date of the certificate, 
as he was already totally incapacitated for work, he had no element 
of capacity left in him which this new supervening accident could 
take away. The Court therefore added a declaration that should the 
workman recover from the injury sustained by the 1935 accident or 
cease to be totally or partially incapacitated for work as the result of 
the said industrial disease, he should be at liberty to apply for review 
claiming compensation on foot of disability from 1936 accident, that 
is, miners’ nystagmus. 





. In re Craven’s Estate: Lioyps BANK v. Cocxgurn, (1937) 1 
Ch. 423. 


Conflict of laws-—<Jonatia mortis causa—Donor domiciled 
Britisher—Money’s in a bank in Monaco abroad—Power of at- 
toyney to son in respect of the moneys—Instructions to son later to 
collect the same from bank—Death of donor—Law applicable, Eng- 
lish law or Monaco law. 


C, who was a British subject domiciled in England, had certain 
shares and moneys in a bank in Monaco. In 1934 she desired to 
put them into a joint account in the joint names of herself and her 
son but as it was not possible under Monaco law, she executed a 

_ power of attorney in respect of her monies in the bank. In 1935 
she having a pending operation which might prove fatal in mind 
told her son to get the shares and the bank balance into his own 
name, as she wanted him to have them in case anything happened 
-to her. Thereupon he (son) instructed the bank to transfer the 
shares and moneys to his name and the bank carried it out and wrote 
so to him. But before it was written, C died and her estate was 
administered i England. The question was if C had made an 
effective donatio mortis causa of the shares and moneys. 


Held, that for a valid donatio mortis causa, three conditions are 
to be satisfied: (1) a clear intention to give but to give only if the 
donor dies, (2) the gift must be made in contemplation. of death, 
(3) the donor must part with dominion over the subject-matter of 
the donatio. If the matter rested with the power of attorney alone, 
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there is nothing to prevent the principal dealing with the property 
notwithstanding it and therefore.no parting with the dominion; but 
the later transfer of the property into the son’s name transferred 
the dominion to the son. The question whether there has been a 

valid donatio mortis causa must be decided according to the English 
law as it arises in the administration of the estate, but what act 
constitutes parting with the dominion must be decided according 
to the foreign law. 





In re GLYN VarLey Tramway Company, (1937) 1 Ch. 465. 


Company—Statutory company—Company closed down— 
Voluntary winding-up of-—Debentures—Undertaking of the company 
assigned to debenture-holders—-_No charge—Yet assignment of 
equitable intérest—Debenture-holder entitled to priority, over un- 
secured creditors. 


G. V. Tramway Company was incorporated by a private Act of 
Parliament of 1870 and under that and later Acts it continued to 
carry on and operate a tramway until 1935. But as since 1932 it 
was unable to trade at a profit, it was voluntarily wound up. It was 
registered in 1929 under the Companies Act so that all the provi- 
sions of Part IX of that Act applied to it. The company had created 

“debentures which were issued under the provisions of the earlier 
Acts. The question was as to the rights inter se of the debenture- 
holders and the unsecured creditors of the company in the sale’ 
proceeds of its assets’ By each debenture the undertaking of the 
company, its future calls, tolls and sums of money and all the estate, 
right, title and interest of the company in the same is assigned to the 
lender to hold to the lender until the loan with interest is satisfied. 
‘The debenture did not use the word “charge”. 


Held, the debenture was in a form apt to create in its holder an 
equitable interest in the undertaking of the company which must 
take precedence over the unsecured creditor and therefore it gave 
priority to them over the sale proceeds of the company also. 





JOTTINGS AND CUTTINGS. 


Previous Convictions—Judges have often pointed out that it is 
not enough for a Court to do justice, but the Court must ensure that 
jt is manifest that justice is being done. The weight attached to the 
knowledge that a defendant has been previously convicted is liable 
‘to.be out of all proportion to its logical probative value, for which 
reason the law of this country forbids the use of previous convictions 
in order to assist in establishing guilt, except in clearly defined 
circumstances, e.g., in order to'show system. Hence an appearance 
of injustice may be created if a tribunal gives the impression that 
evidence of previous convictions, only available in the event of a 


W 
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decision to convict, has been used in arriving at that decision. Two 
cases which may have conveyed this unfortunate impression (Davies 
v. Griffiths; Murray v. Barnwell) came before the Divisional Court 
by way of case stated on April 19. In each case the justices, having 
retired to consider whether the prosecution was entitled to succeed, 
returned to Court and, without making any pronouncement in 
open Court as to their finding, inquired whether there were any 
previous convictions against the defendant. In each case convic- 
tions were reported, and these were acknowledged by the defendant. 
Thereafter the justices again retired, and on their second return 
pronounced sentence. It appeared that in each case the justices 
had definitely decided to convict before learning of the previous 
convictions, and for this reason the High Court dismissed the appeals, 
but the Lord Chief Justice pointed out that the absence of any indi- 
cation by the justices of an intention to convict, before they were 
informed of the previous convictions, was open to serious mis- 
construction. This would be avoided, and justice would not only be 
done but would be manifestly seen to be done, if justices were to 
announce their “verdict” in open Court before proceeding to pass 
sentence. We respectfully agree—L.J., 1937, p. 277. 


Public Policy and Breach of Promise.—Public policy is a matter 
of legal topicality. During the last fortnight the House of Lords 
has been concerned with a promise to marry made while the promisor 
was situate in the twilight world between decree nisi and decree 
absolute. It now appears, from the trend of the argument, that 
the Law Lords may not be called upon (as was the Court of Appeal 
last week) to legislate judicially on public policy; theirs only to 
discover whether or no there be a distinction between the marriage 
tie before decree nisi and the marriage tie after decree nisi. Of 
marriage before decree nisi the law is clear, that it is an insuperable 
bar to a promise of subsequent matrimony [Wilson v. Carnley, 
(1908) 1 K.B. 729]. In the present case it is therefore being 
argued that the delayed operation of the decree is merely a statutory 
device in the nature of a locus paenitentioe. Against this it is con- 
tended that a decree absolute is the only proper termination of the 
marital status, and that the decree nisi is nothing more than a neces- 
sary preliminary. If the former position be accepted, then there ap- 
pears to be no reason of public policy to prevent a guilty party, after 
decree nisi, promising to make an “honest woman” of the guilty inter- 
vener. On the other hand, if such a promise be valid, the doctrine 
of “anticipatory breach” may cause some embarrassment. The 
determination of this point has long been awaited by the legal 
world, and the arguments will be followed with great interest — 
LJ., 1937, p. 278. 
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Motorists Asleep—The Divisional Court made short work this 
week (Times, April 20) of a decision by magistrates that a moto- 
rist cannot be convicted of careless driving if, whilst in control of 
a motor car in motion, he falls asleep. The most obvious of all 
duties for the motorist when he is driving his car is to keep his wits 
about him. A driver who allows himself to be overcome by sleep 
is neglectful of his first duty to his fellow citizens. We should 
even be prepared to see an information for reckless driving pre- 
ferred in such a case. The motorist who continues at the wheel 
when he feels that sleep is mastering him takes a risk which he 
must realise, or which any reasonable man must envisage. No cer- 
tain line can be drawn between reckless and careless driving; but 
we suggest that in the first case a man faces a risk which he either 
can see or, as a reasonable man, ought to see, is close upon him, 
whereas in the second case a man’s care and attention have, apart 
trom any special consideration of his state and environment, fallen 
below the standards to which ordinary reasonable men conform. 
‘Into the first category we think the conduct of a man who continues 
to drive when he must feel that he is unfit to do so obviously falls — 
L.J., 1937, p. 278. 





The Crown Pays “In Any Event”.—You have no doubt observed 
the finding of Lewis, J., in the Revenue case Brown v. Adamson 
that a man is not entitled to a deduction in his liability for income- 
tax in respect of a non-resident housekeeper employed by him and 
who spends the day performing her duties in his house, but sleeps 
elsewhere; and that “resident” as used in S. 22 of the Finance Act, 
1924, means something more than “present at the appellant’s house 
to an extent sufficient’to carry out her duties.” 


The most remarkable part of the case, however (apart from the 
-ingenuity in argument of Mr. Cyril King, K.C., is the evidence 
of growing recognition that the cost of ascertaining or determin- 
ing the law ought not in every case to be borne by a single private 
individual. . 

“The Solicitor-General”, it is recorded, “stated that as the case 
would govern the position of a good many people, some of them. 
of modest means, the Crown had agreed to pay the appellant’s taxed 
costs in any event.” —L.J., 1937, p. 290. 





Birrell on Asquith—Augustine Birrell, K.C., it will be remem- 
bered, was a colleague of Asquith in the last Liberal Government, a 
man of great reputation and a wit; but who was foolish enough to 
accept the Chief Secretaryship for Ireland at the worst possible time 
and thereby failed, like most if not all his predecessors in the same 
office, to enhance his political reputation and prospects. Only two 
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or three, and they Conservatives, have emerged from that ordeal 
without serious loss. 


Mr. Birrell’s autobiography has now been published under the 
title Things Past Redress (Faber and Faber), and is a book full of 
interest, philosophy and light. One passage on Asquith (afterwards 
Lord Oxford) may be cited: i 


“He took briefs as they came, nor did they come with any 
remarkable celerity, but whenever he had anything to do, he did it so 
well that you marvelled his progress was not actually quicker than 
it actually was.- In the House of Commons it was the same. When 
he was not doing anything, and he never pushed himself to the front, ` 
it was easy to overlook him, but whenever something fell to his lot 
to do in the House it was performed with such ease and effect that 
we all began talking about him and marking him down as a coming 
leader. I suppose there were ups and downs in his career, but they 
were not noticeable to the outsider. A “splendid sameness” cha- 
racterised it throughout. This was also observable in his literary . 
style, for he wrote as well as he spoke. . . This quality of 
“sameness” was in keeping with his whole character. His archi- 
tecture was classical, and had no room for Gothic side chapels, into 
which a poor sinner might steal and say his casual prayers, and 
come out and go away. You had to march straight up to the high 
Altar and proclaim your credo, or hold your tongue.”—-L.J., 1937, 
p. 290. : 





Lord Dunedin’s Recollections —Besides his contributions to the 
law as expounded both in the Court of Session, of which, before 
his appointment as a Lord of Appeal, he was Lord President, and 
in the House of Lords, Lord Dunedin has more than once, in con- 
tributions to the Press sought to enlighten the English public of the 
distinctive features of Scots law, where it differs from English law, 
and where the two systems coincide; he also, some years ago, in an 
article in The Times, re-called some of his early experiences at the 
Scots Bar, and in his occasional appearances in alrguing-cases in 
the House of Lords, and of the English counsel whom he met there. 
Of Lord Deas, the last of the judges of the Court of Session to 
retain the board Scotch speech, he told an amusing story. The 
incident occurred at Glasgow, where a murder case was in the 
calendar, and for the defence of the prisoner an old and experienced 
counsel had been instructed. The evening after the trial the judge 
entertained several of the counsel at dinner, and, turning to them, 
he said: “I hope you young gentlemen took heed of the judeecious way 
in which Mr. S, conducted his case. He asked nane o’ thae silly 
‘questions that you do, makin’ things waur insted o’ better.” Go- 
ing on for a minute or two in this strain while Mr. S. sat beaming 
with delight, the judge then, without warning, continued: “To be 
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sure he hanged his client in his speech!” How Lord Dunedin him- 
self was misunderstood on one occasion was amusing enough. An 
American lady whom he met at dinner wished to know what his 
work was, and this he explained, adding that as he had been a 
long time at it he had the somewhat unusual experience of sitting 
with colleagues every one of whom had in past days appeared before 
him. “How interesting,” said the lady ; “but not, I hope, for crime”. 
He hastened to reassure her on this head. Of his distinguished 
predecessor in the office of Lord President of the Court of Session, 
Lord Kinross, he enlarged on one occasion to Sir Edmund Gosse, 
of his extreme politeness. It seemed that Lord Kinross was enter- 
taining a large company at his country seat, among them being a 
certain Captain C. who was not a teetotaller, and who imbibed so 
much of his host’s admirable claret that eventually he lay on the 
floor, unable to stir. He was to have returned to Edinburgh by the 
last train, but as this 'was impossible in view of his condition, Lord 
Kinross rang the bell and said to the butler, “Make up a bed in the 
blue room ; Captain C. has kindly consented to spend the night here”, 
—L.T., 1937, p. 360. 





Lord Dunedin’s Waggish Comment—Among those who as 
counsel not infrequently appeared in the House of Lords when 
Lord Dunedin was sharing in the appellate work of the House and 
who afterwards proved to be one of his colleagues, was Lord 
Blanesburgh, who, before his accession to the peerage, albeit only 
a peerage for life, was Mr. Robert Younger, and to whom it has 
been said that in those days Lord Dunedin administered a mock 
reproof for forgetting that he was a Scotsman and what was owing 
to Scotland. It happened on this wise: the appeal before the House 
came from the Court of Session, and the question for decision was 
whether under the will of a Scots lady a Scottish or an English 
charity should benefit. In Scotland the Scottish charity was suc- 
cessful, hence the appeal of the English charity, Mr. Younger 
championed the cause of the appellants, and, probably owing to his 
forcible arguments, he persuaded the House to reverse the Court 
of Session and hold that the English charity was entitled 
to the legacy. When all was over, Lord Dunedin remarked in a 
stage whisper: “Bob, you’ve won, but you know you are a blank 
renegade”—an observation which much amused those within earshot 
and particularly the future Lord Blanesburgh himself —L.T., 1937, 
p. 360. 





Judicial Heredtty—Some time ago attention was called in this 
column to the Pollocks and Coleridges as signal instances of law 
running in the family, each being represented in the high places. 
of the Bench in three generations. In this respect they are unique 
in England, but it is noteworthy that among the present members. 
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of the judicial Bench there are many instances of fathers being 
followed by their sons. In the House of Lords there are two 
instances of sons succeeding fathers as Lords of Appeal, the two 
being Lord Thankerton, who is the son of Lord Watson, and pre- 
sumably took a territorial title to avoid being confused with his 
father, the renowned “heckler” of Counsel; the other is Lord 
Russell of Killowen, whose father we remember best as the greatest 
advocate of his day and as the equally great Lord Chief Justice, 
but who, it must not be forgotten, began his judicial career as a 
Lord of Appeal and so continued till the death of Lord Chief 
Justice Coleridge opened the way for his return to the Law Courts 
as head of the Queen’s Bench Division. If now we turn to the 
Court of Appeal and the High Court, we find a number of mem- 
bers of the Bench whose fathers were there before them. In the 
Court of Appeal there is Lord Justice Romer where his father sat 
a generation ago, and in the Chancery Division Mr. Justice Farwell; 
in the King’s Bench Division there are Mr. Justice Finlay, 
Mr. Justice Charles, Mr. Justice Macnaghten, Mr. Justice Lawrence, 
each the son of a judge; and in the Probate, Divorce and Admi- 
talty Division Mr. Justice Bucknill likewise follows the paternal 
calling. Surely this makes a remarkable record, probably unique 
in the history of the English Bench—L.T., 1937, p. 360. 





The Law Revision Committee's Report——The Sixth Interim 
Report of the Law Revision Committee, which has just been issued, 
is not the least interesting of the series. Most of the recommenda- 
tions of the earlier Reports, such as the abolition of the rule that 
a personal action dies with-the person, and the completion of the 
independence of married women as regards property and liability, 
have already got on to the Statute Book. The Fifth Report on the 
Statutes of Limitation appears to have involved too much examina- 
tion for anything to be done about it. And now, with that Report 
only a few months old, there comes the Report on the Statute of 
Frauds and the Doctrine of Consideration. At present we can only 
briefly refer to it. Hereafter, we shall deal more fully with its 
‘very interesting and important contents and proposals. The sub- 
jects referred for the consideration of the Committee were: (a) 
‘Whether S. 4 of the Statute of Frauds and analogous sections of 
later statutes should be amended or repealed; and (b) whether and 
in what respects the doctrine of consideration requires modifica- 
tion; in particular its effect on the curious rule in Pinnel’s case 
(1602), recognised by the House of Lords in Foakes v. Beer (1884), 
that a debt is not extinguished by the acceptance of a smaller sum 
in satisfaction—L.J., 1937, p. 337. 





The Statute of Frauds——The fourth and seventeenth sections 
of the Statute of Frauds have been for over 250 years the founda- 


1] THE MADRAS LAW JOURNAL, 179 


tion of the law of contract, and the extent of the litigation to which 
they have given rise has rivalled the importance of the enactments. 
Generally speaking, the effect is to prohibit the enforcement of all 
the more usual forms of contract unless a memorandum has been 
signed. The principle has its advantages. It places a check on 
unfounded claims. On the other hand, it enables unscrupulous 
persons to escape their bargains. As regards contracts for the 
sale of land, this latter result was avoided to a certain extent by the 
doctrine of part performance, and this part of S. 4 has been trans- 
ferred to S. 40 of the Law of Property Act, 1925, but not so as to 
affect the law relating to part performance. With contracts relat- 
ing to land the Report of the Committee does not deal. The other 
matters in S. 4 of the Statute of Frauds include guarantees—the sec- 
tion was varied as to these by S. 3 of the Mercantile Law Amend- 
ment Act, 1856—and agreements not to be performed within a year. 
Section 17 of the Statute of Frauds, which required for the enforce- 
ment of a contract for the sale of goods of the value of 10%. or 
upwards a memorandum in writing, or else acceptance of part of 
the goods or part payment, has been replaced by S. 4 of the Sale of 
Goods Act, 1893. The Committee recommend that all these enact- 
ments shall be repealed, and the enforceability of contracts placed 
on a new basis.—L.J., 1937, p. 337. 





The Doctrine of Consideration—This new basis is. found in the 
offer of alternative forms of contract; if there is no consideration 
the contract must be evidenced by writing; if there is consideration 
writing will not be necessary. This appears to strike at the root 
both of the Statute of Frauds and of the English doctrine of con- 
sideration as distinguished from the Roman causa. Consideration 
corresponds to the familiar guid pro quo, and this has hitherto 
been necessary for the validity of a contract merely in writing; with 
a contract under seal it is different, for sealing implies a considera- 
tion. According to the doctrine of causa a contract requires for 
its validity not necessarily a quid pro quo; a good reason for the 
contract, such as a moral duty, will suffice. The Report does not 
adopt this doctrine, but if the parties put the contract into writing, 
neither the reason nor consideration will matter. If they do not, 
then, in the absence of sealing, a quid pro quo will still be essential. 
The rule in Pinnel’s case is to be abolished by recourse to the device 
of pretending, which was used so freely in the Property Acts. It 
is the.draftsman’s device that for a particular purpose something 
shall be “deemed” to be what it is not, e.g., for the purpose of a 
statute a woman shall be deemed to be a man. And so Pimnel’s 
case is to be ruled out by providing that an agreement to accept a 
smaller sum in discharge of a larger is to be deemed to have been 
made for valuable consideration; though, if the new agreement 
is not performed, the original obligation will survive-——L.J., 1937, 
p. 337. 
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ne ` Humanising the Poor Law-—The Poor Law has not always 
been regarded as a model of consideration and humanity, but this, 
according to an address given recently by Sir Kingsley Wood, the 
Minister of Health, is the ideal which is now being aimed at. The 
address was given at Bristol on Saturday, the Ist instant, to the 
25th Annual Conference of the National Association of Relieving 
Officers, and Sir Kingsley said that the Poor Law was now a social 
service; a humanitarian spirit animated its administration, and the 
human and personal touch had superseded old mechanical methods 
and routine. This represents a considerable advance on the admi- 
nistration of the Poor Law as depicted in Dickens’ pages, but in 
social matters those are far distant days. To take the tramp off 
the road, and to persuade young men to enter hostels and train 
themselves for a useful life, these, Sir Kingsley Wood said, were 
the results of the present administration of the Poor Law, and 
the proceedings in Magistrates’ Courts have been humanised on 
parallel lines by the development of the probation system and the 
establishment of juvenile courts. A cynic might say that juve- 
nile courts have become necessary in consequence of the increase 
of crime among the young. But the increase has been explained 
by the unusually large number of boys who have in the last two 
years attained the “dangerous age” of 14 and 15, and improved 
administration of the law results, it may be, in their being oftener 
found out. -At any rate, it is interesting to find both the Ministry 
of Health and the Home Office alive to the importance of humanis- 
ing, the one the Poor oe os the oes the Police Court—L.J., 

1987, b. 337. 





Bolat or Trk —Of course, the Court of Appeal must 
always be right—unless and until its decision is reversed by the 
‘House of Lords. We feel much sympathy for the respondent in 
the recent case’ of Ashby v..Tolhurst (Times, May 7). He was 
deprived of a judgment, gained in the County Court, which appears 
to contain all the elements of justice and commion sense. The 
Féspondent left his car in the appellant’s car-park, a private. piece 
of ground, and paid the attendant a fee for the privilege of leaving 
it there.’ The attendant gave him a ticket on which there was 
‘entered a clear declaration that the owners of the park would take 
no responsibility for the safe custody of cars left with them, and 
‘said that.they were left entirely at owners’ risk. While the owner 
‘was away a thief came and, by pretences which seem to us per- 
‘fectly transparent, got possession of the car. He had not the ticket, 
‘he had not the key, he had nothing but such a story as any thief 
‘might make up. The respondent never saw his car again and sued 
‘for negligence and conversion. He won his case below, but made 
‘ho- impression: on the Court of Appeal to which the park-owner 
carried him. Of course, a ticket may contain such conditions as 
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this, and if they are brought to the notice of the depositor they 
bind him. But, ticket or not, many people think that if a man 
holds himself out even as no more than a licensor to intending 
licensees, he is liable for a dereliction of common law duty as was 
here disclosed.—L.J., 1937, p. 338. 





Discretion in Divorce——Sheldon v. Sheldon (Townley, for- 
merly Murray intervening) 1937, 1 All. E. R. 779) is, indeed, a 
remarkable’ instance of judicial courage, of a learned Judge exer- 
cising his diseretion upon broad and human principles in circum- 
stances where, not many years ago, such an exercise of discretion 
would have been quite inconceivable. The petitioner for divorce 
‘admitted that for many years she had committed adultery in the 
nature of prostitution. The evidence of the parties was “utterly 
irreconcilable”. Seduced by her husband, who was 13 years her 
senior, she stated that he had treated her after marriage with - 
cruelty, given her no money, forced her to go on the streets, and 
had taken her earnings from her. Her husband, on the other hand, 
said that he treated her well, knew nothing about her mode of 
life until shortly before she left him, and had unsuccessfully en- 
deavoured to reclaim her. Bucknill, J., accepting the evidence of 
the wife, held that the husband acquiesced in her conduct, and, 
indeed, that his conduct conduced to her adultery. They were 
married in 1922; there was a child born that year; she left him in 
1928, and until 1934 she continued her mode of life. That was 
the difficulty of the case; but he had made. it. impossible for her 
to return, and had failed to keep up his covenanted payment of 
25s. per week. Bucknill, J., after considering the principle laid 
down by Lord Merrivale, P., in Apted v. Apted and Bliss, (1930, 
P. 246, at p. 259) that “the interest of the community at large in 
maintaining the sanction of honest matrimony is a governing 
consideration,” resolved to exercise his discretion in the petitioner’s 
favour. There was no chance of a reconciliation ; was the wife to be 
kept in “the same dreadful servitude” for ever? It was not in the 
interests of the State that this state of affairs should continue; and it 
was certainly in the interests of the child that some decent home 
should be set up. Bucknill, J., was very glad to grant her a decree.— 
L.J., 1937, $. 339. 





The Probation System.—Lord Hewart, C.J., again emphasised 
the importance and value of the probation system at a recent dinner 
in aid of the Clarke Hall Fellowship for the development of juvenile 
courts and probation, at which the Duke of Kent presided. The 
learned Lord Chief Justice pointed to the danger of a youth getting 
used to prison and emphasised his conviction that the real hope was 
to save the young offender. “If”, the speaker said, “you look at any 
tolerably accurate account of the inhabitants of prisons you will find 
that an awful number of them went to prison for the first time when 
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they were quite young. The wise and prudent course is to save 
those youngsters from making acquaintance with gaol, a doctrine that 
has beer universally recognised. The difficulty is to get the right 
people for the work. I have not sufficient words of praise for the 
devotion of probation officers.. I am impressed with the fact that 
there are many delinquents still sent to prison at an early age. I do 
not wish to make any reflection upon any person who has to administer 
the criminal law, but nearly every morning when I sit in the Court 
of Criminal Appeal and hear appellants, I am impressed with the 
fact that many are sent to prison at a very early age. The root of 
this trouble, as is the root of so many troubles, is mere selfishness and 
the particular selfishness which exhibits itself in indolence. When a 
young offender has pleaded guilty or when he is found guilty by a 
jury, it is so easy either to bind him over to come up for judgment if 
called up or to pass a slight sentence of imprisonment—one, two or 
three months, What is really needed is the care and patience re- 
quired. I am not drawing any distinctions or singling out any tri- 
bunal. To put an offender under the care of probation officers is a 
method that calls for a little care and thought, but in my opinion there 
is no single matter of greater importance in the administration of the 
criminal law of this country than a wise application of the proba- 
tion system”. We have previously alluded to this subject in these 
columns and, indeed, quoted words of the Lord Chief Justice in this 
connection. But its intrinsic importance and the occasion provided 
by the aforesaid speech justifies this further reference to the 
matter—S.J., 1937, p. 405. 





Payment of Members—The debate on payment of members 
which took place in the Commons this week reached a 
high level and, we think, a satisfactory conclusion. Most 
of the arguments against raising the ‘salary of members 
from 400]. to 6001. a year were really arguments against the pay- 
ment of any salary at all. The question of principle was settled, 
for good or ill, before the war, and our middle-aged readers know as 
well as the Prime Minister does that the cost of living has increased 50 
per cent. since the halcyon days of King Edward the Seventh. It 
appears that the poorer members of the House are sometimes even 
unable to buy enough food for themselves and their families.. Some 
people still think that such men should not be in the House of Com- 
mons at all; but it is now too late to say'so. On the whole it is much 
better that they should be paid by the Paymaster-General than by 
their local supporters or unions. The other plan would make them 
mere delegates of the subscribing constituents and must militate 
against independence of thought and action. A fair salary will 
help independence. But will it produce the legislative ability for 
which lawyers hope and which the whole country needs?—L.J., 
1937, p. 437. 
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Signing a Will.—It is, of course, well known that a will may be 
good though not signed by the testator with his name. But if he 
does not sign there must be evidence that whatever mark was put on 
the will was put there in his presence and by his direction. An 
interesting case of the kind came before the President this week 
(Pickerill v. Pickerill, Times, June 21). A testatrix, un- 
able to write and apparently too feeble to speak, asked 
her doctor to sign for her. This he did. In token of assent she 
pressed his hand. This was held a good execution. There are 
some interesting cases in the books Sir Creswell Creswell 
held in 1863 (Jenkins v. Gaisford, 3 Sw. and Tr. 93) 
that a testator could validly sign a will by telling his searetary to 
mark it in the right place with an engraved signature. This, we 
may assume, impressed on the paper a copy of the testator’s ordi- 
nary signature. The testator, as he got old, had difficulty in writ- 
ing and got this engraving made, which his secretary often used for 
signing letters. The secretary was able to swear that the mark was 
put on the will by him both in the presence and by the express 
direction of the testator and in the presence of one of the attesting 
witnesses—the searetary himself being the other. The learned 
Judge upheld the will. On the other side of the line is Kevil v. 
Lynch (Ir. 8 Eq. 244). The testator was not able to write and 
gave a priest instructions to prepare his will. This was correctly 
done, but the solicitor concerned went too far and signed the testa- 
tor’s name. It was shown that the testator verbally approved the 
will and actually put a pen on the name which the solicitor had 
written; but there was no evidence that the pen contained ink or 
that the testator made any mark with it. On these facts the Irish 
Court of Probate refused to presume due execution—L.J., 1937, 
p. 437. 





Lying Affidavits—Goddard, J., the other day, made some 
severe strictures upon “lying affidavits” set up under Ord. XIV 
with the object of obtaining time and leave to defend 
(Times, June 18). 6857. had been obtained on loan for 
an alleged invention to prevent motor cars from skid- 
ding; the defendant was neither present nor represented. 
“These lying affidavits”, said the learned Judge, “will not be stopped 
until the Director of Public Prosecutions decides to prosecute a few 
dozen of these defendants for perjury”. There appears to be an 
unnatural and excessive reluctance on the part of the authorities to 
institute prosecutions for perjury. Law, as a rule, lags behind pub- 
lic opinion, but in the matter of perjury public opinion 
appears to lag behind the law. If papers were more frequently 
impounded, the standard of truth in the witness-box would be vastly 
raised. But is there not a simpler remedy to hand? In the law, as 
elsewhere, prevention saves the time, the energy and the money of 
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the client. If the Masters of the Supreme Court, upon an applica- 
tion for summary judgment, did not automatically give leave to 
defend simply upon an ipse dixit—a “triable issue”—set up in an 
affidavit, but irequired a certain corroboration and refused leave fo 
defend when they were not satisfied with the affidavit, or at least 
imposed terms, that would put a stop to lying affidavits and inci- 
dentally give the plaintiff at the outset the remedy to which 
he is entitled—as was clearly the intention of the Rules. 
But if the Court of Appeal is tramelled by a long list of decisions 
from taking this view [see the case of the Polish Bank, (1932) 2 K. 
B. 353], Ord. XIV, r. 1, should be amended.—L.J., 1937, p. 438. 





Blackstone and the Commentaries—‘‘Twice in the history of 
England”, says Maitland, “has an Englishman had the motive, the 
courage, the power to write a great, readable, reasonable book about 
the English law as a whole”. The two ware Bracton and Blackstone. 
When Blackstone wrote, the American Colonies were waiting for 
the “reception” of English law, and they received it in the guise of 
his Commentaries. And after the American Republic started on 
its separate and vigorous course, the Supreme Court endorsed the 
doctrine that the Colonists had brought the law of their Mother- 
land with them into the new country. But it was Blackstone’s law 
that they brought, mainly through Colonial students who entered 
at the temple and carried the Commentaries back with them. Since 
those days law in the two great English-speaking countries has 
widely diverged, and in diverging it has become very different over ` 
the water and here from Blackstone’s law. But none the less the 
debt of America to the first institutional writer who “taught juris- 
prudence to speak the language of the scholar and the gentleman” 
is still recognised, and when the American Bar Association paid their 
memorable visit to this country in July, 1924, one of the leading 
incidents was the presentation to the British Bar of the Statute of 
Sir William Blackstone which now stands in the Central Hall of the 
Law Courts, and the speech of the Hon. George W. Wickersham on 
the occasion in which he quoted Lord Bryce’s description: of the 
Commentaries as one of the links which best bind the United States. 
to England.—L.J., 1937, p. 439. 





` Blackstone without the Commentaries—The above remarks 
- deal with the memory of Blackstone as handed down in the Com- 
menitaries; but they have been suggested by an article on “Black- 
$tone—Outside the Commentaries”, by Mr. C. H. S. Fifoot, in this 
month’s Fortnightly Review. Lord Birkenhead, when he included 
Blackstone in his Fourteen English Judges, recognised the variety 
of his activities: “He had a distinguished career at his University ; 
he figured in Parliament; he attained at least a considerable posi- 
tion.as an advocate, and he for ten years sat on the Bench. He 
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prepared a well-known series of reports”. But Lord Birkenhead 
ends, as might be expected: “His chief fame rests on his Commen- 
taries.” It is those activities outside his chief fame with which Mr. 
Fifoot deals. Had he not found in law his main attraction, he 
would be remembered as a vigorous administrator in University and 
college affairs at a time when Oxford was beginning to reawake 
to renewed life. He found the Clarendon Press in a state of sus- 
pended animation, and to ensure reform he made himself a master 
of “the mechanical part of printing”. He anticipated the trans- 
port requirements of a later day. “He planned a western road 
from Oxford through Botley,” and at Wallingford, of which he 
became Recorder in 1749, he promoted two new roads and secured 
the rebuilding of St. Peter’s Church. He acquired practical acquaint- 
ance with architecture, embodying his learning in an essay on the 
“Elements of Architecture”, and thus equipped he “supervised the 
new and handsome buildings of the Queen’s College on the High 
Street, which, before his efforts, had been little better than a dis- 
gusting heap of ruins”. And he made excursions into antiquities 
and literary criticism. “Antiquarian, reformer, man of business, 
man of letters, his interests were catholic enough to satisfy the most 
exigent of modern dons”.—L.J., 1937, p. 439. 





Sir Harry Eve.—The dinner given in Lincoln’s Inn Hall last 
Monday in honour of Sir Harry Eve was a fitting recognition of the 
position he attained during his long tenure of judicial office in the 
esteem and affection of the Chancery Bar. The dinner was orga- 
nised by the Chancery Bar Association on behalf of past and pre- 
sent members of the Chancery Bar, and from the speech in which 
Lord Maugham recounted Mr. Justice Eve’s career and his charac- 
ter as a Judge it would seem that the taste for advocacy acquired 
by listening to the Tichborne trial diverted him from sheep farm- 
ing in Australia to the practice of the law in England. However 
that may be, it was generally understood that Mr. Justice Eve was 
equally at home in the country and on the Bench, and so no doubt 
there came to him the character of a Judge not less humane than 
ltarned, well described in verses by “J.M.G.”, which graced the 
menu card :— 


In human nature deeply versed, 
To human frailties wisely blind, 
Courageous, lucid, patient, fair, 
Considerate, courteous and kind. 


Not his the laboured epigram 
Or jest evolved by midnight oil, 
But happy and impromptu wit 
` That sparkled through the day’s dull toil, 


—L.J., 1937, p. 39. 
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Caring for Children—The decision of the Court of Appeal in 
Ellis v. Fulham Borough Council, (1937) 3 All. E. R. 454, on which 
we made comment last week, has been followed by another on closely 
similar lines (Coates v. Rawtenstall Corporation, Times, July 14). 
This was the case of a little boy less than four years old who was . 
badly injured while sliding down a “chute” at the defendants’ play- 
ground for children. The small boy was taken there, we suppose, 
for a treat by his cousin, a boy of 14. Together they went down 
the chute, the child safely lodged between his elder’s knees. At the 
bottom of the chute some mischievous or careless person had left 
a chain across the fairway. It could not have been left or placed 
there if the defendants had kept their chains (which they used to 
close the chute on Sundays) in proper safety. Of course they did 
not know that this chain was in the position which caused the 
accident; but they either knew or ought to have known 
that if chains are left about unfastened mischievous 
boys will get at them and may cause accidents such as that which 
occurred. The decision seems to give ground for the gloss which 
we suggested last week as an addition to Lord Justice Greer’s judg- 
ment in the Walthanstow case (ante, page 23). Even a licensee, we 
should say, may claim to be protected against dangers of which the 
author ought in reason to know, whether he does know of them 
or not-—L.J., 1937, p. 40. 





Copyright—Many people who have adventurous experiences 
in life undertake to commit them to paper in such form as to make 
them palatable to the public. So a man may have won a thousand 
races on the turf, escaped from Chinese pirates and been charged 
by a rhinoceros which he shot at the last instant, and yet, when he 
comes to write about these things, bea mere child. This is the sort of 
thing which happened in the case of Donoghue v. Allied Newspapers, 
(1937) 3 All. E. R. 503, and a few years ago led to the decision in 
Evans v. Hulton,. (48 T.L.R. 489), where all the cases are collected. 
If the man with these thrilling experiences in his memory sits down 
beside a mere secretary who writes or types everything at his dicta- 
tion, of course the secretary takes no copyright. But sometimes this 
mere child, as we call him, goes to a professing journalist. There 
are many whose skill will make his adventures appear even more 
hair-raising than in truth they were. They know, too, just what 
those tiresome editors want. If this is done the copyright is in the 
journalist. Unless the mere child is careful to make a pretty strict 
agreement with him he will have no chance in the Chancery 
Division —L.J., 1937, p. 41. 





Before His Time.—tThere was a peer of the County Kerry, in 
what is now known as the Irish Free State, who was also a member 
of the House of Lords about the middle of last century. He had 
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never made a speech in the House. That is to say, until the time 
when, according to the reports handed down in the said Kerry 
County or Kingdom, an important measure of reform was about to 
be introduced. He then declared that he would make his maiden 
speech, and dropped a hint that his intervention in debate would 
be sensational and decisive. The whole kingdom and county was 
agog with pride and expectation of their peer ; but when the report of 
the Lords’ debate was received, it wds found that his remarks, though 
audible in every part of their Lordships’ House, were confined to a 
paraphrase of certain Apostolic words. The verbatim report was 
as follows: “He that provideth not for those of his own household 
is worse than an infidel, and hath denied the faith.” 

These words, it was said, had no perceptible bearing on the 
measure before the House or influence on its ultimate form. But 
can it be said with certainty that his words did fruitless fall, having 
regard to the following recent report? 

“Nearly 250 members of Parliament, of all political parties, have 
signed a memorial to the Prime Minister asking the Government to 
grant facilities for the Inheritance Bill to be passed through its 
remaining stages during this Session. The Bill gives to a spouse 
or child left without reasonable maintenance the right of appeal 
to the Courts, which are empowered to take all the circumstances of 
the case into account, and, if they think fit, to make suitable provi- 
sion out of the estate of the testator.”—L.J., 1937, p. 52. 





Of Contempt and Imprisonment.—To those justices who for 
the enforcement of matrimonial and similar orders have an abiding 
faith in the persuasive power of imprisonment, I would commend 
the attitude of High Court Judges as expressed by Langton, J., in 
his remarks to that Mr. Richard Frederick Tagg who had spent a 
night in custody for contempt in respect of his failure to appear on 
subpoena in a divorce case: 

“You have set the law at defiance. Your statement that you 
spent the conduct money is neither an explanation nor excuse. You 
would have no one to blame but yourself if I committed you to prison 
for such a term as I thought would purge you of contempt of Court, 
but in common with all other Judges I have the greatest reluctance 
in depriving any young man of his liberty.” 

The statement might also be favourably compared with that of 
a bygone Judge who thus addressed a wrongdoer: “Do you not know 
that I could, if I would, sentence you to a period of imprisonment 
for exceeding the term of your natural life?’—L.J., 1937, p. 52. 





Masters who Reached the Bench_—Among those of later times 
among the Masters in Chancery who, having served what may be 
called an apprenticeship in that office, were called to come up 
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higher, was Alexander Thompson, who was appointed a Master in 
1782, and four years later was promoted to the Bench of.the Court 
of Exchequer, and, after twenty years as a puisne, was told to 
come still higher as Chief Baron. Foss tells us that to his deep 
learning ‘was united a great love of jocularity, The wags of the 
day had their little gibe by calling him “The Staymaker,” from a 
habit he had of checking witnesses who were going too fast. A 
later Master, William Alexander, was appointed a Master in 1809 
by Lord Eldon, and raised to be Chief Baron in 1824 “to the sur- 
prise and somewhat to the dissatisfaction of the Profession”. Ulti- 
mately he was induced to resign to make room for Lord Lyndhurst, 
who, having held the great seal, was content to take the lower seat 
still the higher was again available for him, as it was in 1834, 
The latest instance of a Master in Chancery attaining to the higher 
position of judge was Richard Torin Kindersley, who was made a 
Master in 1848, and so remained till 1851, when he was appointed 
a Vice-Chancellor. One of the oddest instances, however, of 
vicissitudes of the Profession was the acceptance by Sir William 
Horne of the post after holding the great position of Attorney- 
General—a fresh illustration of the familiar saying that the race 
` is not always to the swift or the battle to the strong—L.T., 1937, 
p. 52. 





Northern Ireland—The constitution of Northern Ireland is- 
an admirable document and has on the whole worked well in a diffi- 
cult period. Like all Parliaments, however, whose powers are cir- 
cumscribed by a fundamental instrument, the Parliament of Ulster 
is liable to have its measures challenged on the ground that they 
exceed those limited powers. This occurred in the case of Gallagher 
v. Lynn which was decided a few days ago in the House of Lords 
[(1937) 3 All. E. R. 598]. The appellant was a dairy farmer in 
a part of Ireland which is not within the jurisdiction of the Parlia- 
ment at Belfast. That Parliament had passed a Milk Control Act 
which provided that milk dealers must not sell milk without a licence. 
The terms of the licence were such that full compliance could not 
be made with them unless the Northern Ireland Inspectors could 
walk over the border and function beyond it. The appellant farmer 
apparently ignored the law as ultra vires and sold milk in London- 
derry without a licence. When he was fined he challenged the 
validity of the Milk Act as a law “in respect of trade” with a place 
outside Northern Ireland. In no Court has he made good his 
challenge. Following the “pith of substance” Canadian cases 
(such as 4.G. for British Columbia v. A.G. for Canada, 1937, A.C. 
368), the House held that the law was in its main object a law for 
the health of Northern Irishmen. It could not be challenged be- 
cause, incidentally, a farmer in POOLES felt its effects.—L.J., 
1937, p. 57. 
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-The Rest of Ireland—Whilst Northern Ireland appears to be 
working happily, subject to these unavoidable challenges, under its 
Constitution of 1920, the rest of Ireland has by a small majority 
approved of and “given to itself” a new one. The draft Constitu- 
tion ‘of “Eire” is an interesting document. It makes a bold claim 
to the whole territory of Ireland—the “Free State” as constituted 
in 1922 and the area of jurisdiction of the Ulster Parliament; but 
admits. that this claim cannot at present be made good in fact or law. 
The. Constitution therefore only claims at present to be a Constitu- 
tion for the Free State. In choosing the component parts of their 
instrument, the designers have had, or taken, a perfectly free hand. 
They have used many English precedents, but they have also looked 
across the ocean and borrowed here and there from the Constitu- 
tion of the United States. The President will be a powerful per- 
son. Once elected, he holds office. for seven years and he is to 
have not’ only a Ministry but also a Council of State. The latter 
body, he is directed by the Constitution to consult on certain occa- 

sions, and.on these he is not required to act on ministerial advice. 
~ The possibility of a conflict between the President’s Ministers and 
his Council seems at all events possible, and we cannot find in the 
document any prepared instrument for settling it. The reference 
by.the President of questions on ultra vires legislation directly to the 
Supreme Court is no doubt a sound idea. Mr. De Valera has learnt 
something from the recent troubles of. Mr. Roosevelt.—L./., 1937, 
2 57. 





His Majesty's Judges at the Mansion House—The Lord 
Mayor, Sir George Broadbridge, invited a large number of dis- 
tinguished guests to a banquet at the Mansion House on July 6 to 
meet His Majesty’s' Judges. In proposing the toast of the Lord 
Chancellor, Viscount, Hailsham, the Lord Mayor said.that he was 
the son of a wonderful father, the founder of the Polytechnic. As 
Douglas Hogg, Jun., he had been brilliant and in great request; 
as Douglas Hogg, K.C., no less so. He was an old Etonian, had 
seryed in the South African War, and was an ex-president of the 
M.C.C. In 1922 he had entered Parliament, whence his rise had been 
rapid: Attorney-General, Lord Chancellor, Secretary of State for 
War, Leader of the House of Lords, and now Lord Chancellor for 
the second time, the greatest honour in the world of law. The 
whole company were very pleased to see him back again after his 
serious illness. The administration of the law would never suffer, 
nor the debates in the House of Lords lose any of their impar-' 
tiality, while he was on the Woolsack. 


‘Viscount Hailsham, in reply, said that a Lord Chancellor spoke 
in the Mansion House as in some sense representing the law, and 
spoke there with peculiar appropriateness, for the City had been for 
so many years not only the repository of ancient tradition, but 

Y 


190 ` THE MADRAS LAW JOURNAL. [1937 


dependent for its daily existence on the proper administration of 
the law and on its adaptation to modern needs and purposes. The 
past twelve months had seen the departure from the Bench of four 
men who, in one capacity or another, had given the best years of 
their lives to the administration of justice. His old and dear friend, 
Lord Blanesburgh, after bearing for years the burden of ill-health, 
had found himself unable to sustain any longer the toil of the 
work of a Lord of Appeal in Ordinary. The Bar and Bench of 
the Chancery Division would miss the ever-genial and ever-young 
presence of Sir Harry Eve, and their King’s Bench colleagues 
would long miss the experience of Sir Thomas Horridge and the 
distinguished attainments of Sir George Talbot. The whole pro- 
fession would offer its best wishes to all these men in their retire- 
ment, and its gratitude for their years of service. 


The Lord Mayor, proposing the health of His Majesty’s Judges, 
said that British justice was the admiration of the world. One thing 
he admired about the judges was that they all seemed to attain a 
ripe old age. He supposed that the nice restful life, sitting all day 
on the Bench, being lulled to sleep by the voices of witnesses and 
Counsel, was one of the pleasantest lives a man could have. It 
seemed to agree with the Lord Chief Justice, who appeared to have 
taken on a freshi lease of life after a very distinguished career in- 
cluding the offices of Solicitor-General, Attorney-General, Cabinet 
Minister, and one of the British signatories to the Irish Peace Treaty. 


The Lord Chief Justice, Lord Hewart, in reply, said that 
Judges lived long because, before they got to their comparatively 
exalted and decidedly impecunious position, they had gone through 
a very hard mill, having survived which they could survive anything 
on earth. He congratulated Lord Hailsham on-appearing at a Man- 
sion House again restored to health, and declared that nothing 
was less desirable or desired than that there should be a change in 
the office of Lord Chancellor for many years. Sir Thomas Hor; 
ridge and Sir George Talbot were both dear friends of his, and both 
had retired earlier than they would have. wished, not because of 
their nice restful life, but because of prolonged public service, dur- 
ing which-each of them had been compelled to struggle with ill- 
health. Their friends would deplore their loss and cherish the re- 
collection of their courage. The great resources of dn incomparable 
Bar were, however, always ready to provide successors. In the 
new King’s Bench Judge, Mr. Justice Wrottesley, they had not only 
.a lawyer but also a scholar. He would indeed be a reinforcement 
to the King’s Bench Division. 


Lord Atkin, who proposed the health “The Profession of the. 
Law”, said: “We who profess and call ourselves lawyers now have 
the opportunity to proclaim ourselves lawyers and to diminish our 
own shortcomings, an opportunity not always given to or used by 
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those who’ propose this toast. They generally suggest in a friendly 

and jocular manner that lawyers are, after all, persons who promote 

strife, pervert truth and, for a large reward, darken counsel. I am. 
sorry, to say that people sometimes think it necessary to address that 

jibe to lawyers, either as to the amount of their fees or as to the 

uncertainty of their advice. The so-called uncertainty of the law 

is riot in the main due to any defects in the law or in lawyers, but 

to the apparently unconquerable disability of laymen to express 

theniselves with inevitable clearness.” 


The Solicitor-General, Sir Terence O’Connor, K.C., said that 
the order that he should wear levee dress with a sword at the Banquet 
was characteristic of the popular view of his profession. “It is as 
combatants,” he-said, “that the public like to think of us advocates; 
it is as combatants that they hire us, and it is from those who wish 
to. do battle that we gain our bread and our butter, and the more 
they wish to fight the more butter we get. I should bore many 
of you by reminding you of the Indian case where one Indian was 
suing another for the trespass of the second Indian’s cow on his 
field. It was discovered for the first time in the Privy Council that 
the one Indian had no cow and the other Indian had no field. 
Among others who provide fodder for the Bar are those who insist 
upon‘their rights. Sir Philip Game, the Commissioner of Police, 
in connection with Belisha crossings, referred to 

Ae t . poor Will Jay, 

* Who died defending the right of way. 

He was right, dead right, as he strode along, 

But he’s just as dead as if he’d been wrong! 
Tf it were not for the Will Jays and the Indian temperament we 
should have a poor time as practising barristers. When we are 
chided for our advocacy we are apt to forget sometimes that the 
law is not an exact science. Thank God for that! There is no 
absolute in the law, and there is a great grain of wisdom in the 
reply of the gentleman who, when he was asked “What is the Rule 
in Shelley’s case?’, answered ‘that it was the same as in any other 
case, because the law was no respector of persons’.” Sir Terence 
also-commemorated the student who, when asked to distinguish 
between a mortgagor and a mortgagee, had answered, “There is no 
‘distinction between a mortgagor and a mortgagee since the Sex 
Disqualification (Removal) Act,” and observed: “Behind this frivo- 
lity there is perhaps this background of reality. We can believe, 
consistently with being advocates, that we are performing in an 
ordered community a service than which there is no higher or more 
dignified—the obtaining of justice between subject and subject and 
between monarch and subject.”—L.J., 1937, p. 70. 





The Long Vacation:—The autumn- cessation from forensic 
strife, always known as the Long Vacation, has a ‘Yong’ history be- 
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hind it, as well as a present satisfaction in the joys which it brings 
to the judges and to those in large practice at the Bar, although 
-perhaps with less satisfaction to many a junior. At one time, too, 
its length was much more extended than it is now, it having appa- 
rently been considered good business to shut the courts for a very 
long period. Formerly it went on till November the 2nd, the morrow 
of All Souls, hence the last and farewell toast of the summer Assizes 
of “Cras Animarum”, which became meaningless when, as someone 
said, sacrilegious hands were laid on the long vacation and the 
courts resumed work long before the dawn of the morrow of All 
Souls. What is the history of the terms and the vacations? Black- 
stone is not very generally read nowadays, more’s the pity, but if 
the curious in such matters will turn to Book III of his Commen- 
taries they will find much interesting information on the subject. 
There we read that the Christian magistrates, to distinguish them- 
selves from the heathen who were extremely superstitious in the 
observance of their dies fasti et nefasti, went into a contrary extreme, 
and administered justice upon all days alike, till at length the Church 
interposed and exempted certain seasons “from being profaned by 
the tumult of forensic litigations’. Thus we got the time of 
Advent and Christmas, which gave rise to the winter vacation; the 
time of Lent and Easter, which created that in the spring; the time 
of Pentecost, which produced the third; and the Long Vacation, 
between Mid-summer and Michelmas, which was allowed 
for the hay time and harvest. Sundays and certain other days 
were also included in the same prohibition—L.T., 1937, p. 108. 





The Terms.—As Blackstone goes on to point out, when our 
legal- constitution came to be settled, the commencement and dura- 
tion of the law terms were fixed with an eye to the canonical 
prohibitions. By Edward the Confessor it was ordered that from 
Advent to the octave of the Epiphany, from Septuagesima to the 
octave of Easter, from the Ascension to the octave of Pentecost, 
and from three in the - afternoon of all Saturdays till Monday 
morning, the peace of God and of Holy Church was to be kept 
throughout the kingdom. So extravagant was, afterwards, the re: 
gard paid to these holy times that in the reign of Edward I no 
secular plea could be held, or any man sworn on the evangelists, in 
the time of Advent, Lent, Pentecost, harvest and vintage, the days 
of the great Litanies, and all solemn festivals. But it seems that 
the ecclesiastics were accommodating, for they sometimes granted 
dispensations that assizes might be taken in-certain of these holy 
seasons. Still later a general dispensation was established by Par- 
liament which, by a statute, declared that “forasmuch as it is great 
charity to do right unto all men at all-times when need shall be 
assizes of novel dissesim, it was provided that mort d’ancestor 
and dayrem presentment should be taken ‘in Advent, Septuagesima, 
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and Lent, even as well as inquests may be taken; and that at the 
special request of the King to the Bishops”. The portions of time 
not included in the prohibited seasons were divided into four, and 
named according to the festival or saint’s day that immediately 
preceded their commencement—Hilary, Easter, Trinity, and St. 
Michel, which are still familiar to us as designating the sittings — 
L.T., 1937, p. 109. 





Sittings after Terms—As the late Sir John Hollams in his 
interesting “Jottings of an old Solicitor,” truly said, almost every- 
thing connected with the law courts and the administration of the 
law has completely changed; it certainly had within his extended 
memory. Thus, he tells us that the sittings for the trial of jury 
cases after term were limited to twenty-four days after Hilary, 
Trinity and Michelmas terms, and six days after Easter term. No 
London or Middlesex special jury cases could be tried except in 
the limited time allowed after Hilary, Trinity and Michelmas 
terms, but common jury: cases were taken in term time. When 
Sir John began his life professionally the courts were sufficiently 
robust to begin tht jury list at 9-30 in the morning, but in those days 
there were no long cases, or very few, and Sir John added that owing 
to the strict rules of evidence then prevailing when neither of the 
parties were competent witnesses, the plaintiff in many instances 
was unable to prove a prima facie case and consequently was non- 
suited. As Mr. Theobald Mathew reminded us recently in his 
study of Bardell v. Pickwick, Mr. Jackson, of the firm of Dodson 
and Fogg, intimated when serving the supcenas on the Pickwickians 
at the George and Vulture, that the trial would “come on in the 
sittens after Term, Fourteenth of Febooary, we` expect”; and it 
came on as we all know at the Guildhall —L.T., 1937, p. 109. 





BOOK REVIEWS. 


Tae Law or PAKKI AND KATCHI ADAT AND Trey1-Manpr Con- 
Tracts by Ramniklal R. Mody, B.A., LL.B., Solicitor, High Court, 
Bombay, second edition, 1937. Published by Messrs. N. M. 
Tirupati & Co., Bombay. Price Rs. 3. 


© This book deals with the nature and incidents of Pakka Adatya, 
Katcha Adatya and Tej-Mandi transactions which are dealt with 
in Parts I, II and III respectively of the Book. These transactions 
are largely, if not solely, prevalent in the Bombay Presidency as a 
result of the forward business in the Bombay market. The learned 
author points out that the nature of the first two came up before the 
Bombay High Court only in 1905. The legal incidents of a Pakka 
Adatya transaction is somewhat complicated. The relation of a 
Pakka Adatya to the constituent is, in some respects, analogous to 
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that of an agent to the principal and in some other respects resembles 
that of a principal to a principal. On the other hand, the Katcha 
Adatya stands to the constituent in the position of only an agent. 
The Tej-Mandi transactions were till recently considered to be 
of a gambling nature, though recently it has been held that there 
are not always of that nature. The book under review explains 
these very complicated transactions and their legal incidents with 
reference to all the decided cases on the points and it will be found 
useful by those who want to engage in them and to lawyers who may 
have to deal with them in their practice. 





` COMMENTARIES ON THE ProvinciaL Insotvency Act (V 
or 1920) by Ram Lal Anand, B.A., LL.B, Advocate, High Court, 
Lahore and Ganesh Datta, B.A., M.R.A.C., Barrister-at-Law and Advo- 
cate, High Court, Lahore, 1937. Published by ee Book 
Agency, Lahore. Price Rs. 6. 


This is a full and up-to-date commentary on the ‘Provincial 
Insolvency Act. It is well known that decisions under this Act are 
multiplying and an up-to-date commentary from the pen of one who 
_as an Official Receiver had to do with the practical working of the 
Act will be found useful, as the difficulties arising in practice will 
be found solved. The decisions under the various provisions have 
been noticed and considered in their appropriate places in the 
book. To add to the utility of the book, the learned author has 
given the rules framed under the Act by the Allahabad, Bombay, 
Calcutta and the Madras High Courts. There are also additional 
model forms and pleadings given at the end of the book. . We 
commend this book for the use of lawyers and judges and others 
having to deal with the enactment. . 





PRINCIPLES OF Equity by G. A. Vaidya, B.A., LL.B., Advocate, 
High Court, Bombay, 1937. Published by Karnatak Publishing 
House, Bombay. Price Rs. 4. 


_, This is a hand-book elucidating the principles of equity intended 
mainly for law students, The learned author has in the book fol- 
lowed the classification of the subjects adopted by Snell in his well- 
known book. The topics are dealt with in various chapters with 
great lucidity intelligible to persons having no previous acquaint- 
ance with the subjects. In all appropriate places the learned author 
has pointed out the extent to which the equitable principles have 
been adopted in this country by legislation or otherwise. We have 
no doubt that the book will be found very, useful _to sae students 
and beginners in law, 
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< © ConsrrrutTionaL Law by G. N. Joshi, M.A., LL.B., 1937. Pub- 
lished by Karnatak Publishing House, Bombay. Price Rs. 3-8-0. 


In this book the learned author who is himself a Professor of 
Constitutional Law for the Government Law College, Bombay, 
expounds the principles of Constitutional Law in a manner easily 
intelligible to the Indian students preparing for law examinations. 
He has collected his materials for the book from the well-known 
treatises on the subject and the book under review supplies the need 
of a text book for the students of the Indian Universities. The 
book is divided into five parts, the first is the introduction, the second 
part deals with the general principles of the English constitution, 
the third the structure of the principal organs of the Government, 
the fourth with the liberties of the subject and the fifth with the 
British Empire. We are inclined to agree with the Honourable 
Mr. Justice Wadia in his observation about the book that the Indian 
Constitution at the present time deserves to be allotted a much 
‘larger space in the book than what the learned author has allotted 
to it. We have every hope that the book will be found useful 
by those to whom primarily intended. 





Inpran Companies Law anp Practice (including Forms and 
Precedents) by Sohrab R. Davar, Barrister-at-Law and Advocate, 
with a Foreword by the Honourable Mr. Justice H. J. Kania, B.A., 
LL.B., High Court of Judicature, Bombay, 1937. Published by 
Messrs. Butterworth & Co. (India), Ltd. Price Rs. 24 (two 
_ volumes). : 


Since the recent amendment of the Indian Companies Act, 
several commentaries of the Indian Companies Act have appeared 
which from the point of view of the ‘lawyer are of great use. 
Davar’s treatise on the Indian Company Law approaches the sub- 
ject from the point of view of businessmen and company 
promoters without at the same time sacrificing his usefulness to 
lawyers as a legal text book. It is not written as a commentary 
on the Act but the subject is divided in nineteen chapters, each 
chapter dealing with a distinct aspect of Company Law. The book 
is one of the most comprehensive treatises on Indian Company Law 
in two stout volumes of over one thousand pages each. All the 
decisions on the subject have been noticed in their proper places, 
The value of the work is considerably enhanced by the various 
forms and precedents which the learned author has collected from 
various sources and presented to the reader. The learned author 
has the additional advantage of appreciating the difficulties in learn- 
ing this branch of the law from his great experience of teaching 
Company Law in the College of Commerce conducted by him. We 
have no doubt that this work will find a prominent place in the 
library of company lawyers, company promoters and businessmen. 
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.. Tue FEDERAL Law Journat or Innia, edited by A. N. Aiyar, 
Advocate, High Court, Madras. Published by Company Law. 
Institute, Thiagarayanagar, Teynampet. 


The establishment of a Federal Court in Tadia naturally calls 
for the decisions of that tribunal to be reported i in legal journals; 
as -they are pronounced by the highest court im the land and are 
therefore of very great authority. Mr. A. N. Aiyar-who is well- 
known to lawyers in this country is doing a distinct service by 
publishing the Federal Law Journal of India, the first issue of which 
has been placed in our hands. The learned editor proposes to-give 
in this journal not only the reports of the decisions and proceed- 
ings of the Federal Court of India but the decisions of the Privy 
Council and the decisions of the High Courts and other superior 
Courts in India dealing with questions arising on the Indian Consti- 
tution. He will also give in the pages of the journal the Statutes 
of the Federal Legislature, the Parliamentary measures affecting 
India, the Orders in Council and the Rules and Regulations under 
the Government of India Act, It is. ‘needless to say that there 
will be the editorial notes ‘on all these matters by the learned editor. 
We feel sure that the publication will be found of great use to 
lawyers and judges on constitutional points and look forward to a 
prosperous career for the journal. 





“SUPPLEMENT to S. Ranganatha Aiyarts Hano Book oF Ra 
MINAL PROCEDURE, 1937 Edn. Price Re: 1. 


Mr. Ranganatha Aiyar’s Hand Book of Criminal Procedure 
represents the lectures he delivered to the apprentices-at-law under 
the auspices of the Bar Council, Madras. The present brings that 
work up-to-date in the matter of case-law as well as in the matter 
of textual amendments of the Criminal Procedure Act necessitated 
by the recent Government of India Act. The book will be found 
useful not only by the apprentices for whose benefit it is mainly 
intended but also by practitioners who will find i in it in effect a sort 
oi a eee! to his bigger.book on'the Criminal Procedure Code. 


[Enp or Vor. IL] 
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NOTES OF RECENT CASES. 


Venkataramane Reo, I. S. A. No. 1169 of 1932. 
. 29th July, 1937, 


© Limitation Act (IX of 1908), S.10—‘Alienated land’ within- 
Madras “Regulation .31 of 1902—Pre-settlement Mokhasa ina 
Zémindari—A tiachment of, by Zemindar for arrears of rent under: 
S: 34, el. (6) of Madras Regulation 28 of 1902—Possession taken 
by Zamindar —If an “express trustee” within the.meaning of S..10, 
Limitation Act—Subsequent sale of Zamindari for arrears of peish- 
cush—Government getting into possession—Writing off of arrears: 
—Resumption of Mokhasa—Relurn of Zamindari to Zamindar— 
Regrant of Mokhasa to him—Effect of —Undisturbed possession by 
Zamindar for over 12 years, with knowledge and acquiescence of 
` Mokhasadars-——Adverse possession. 


A suit was brought by the plaintiff for possession of a 1 /36th 

` share in a Mokhasa T situate within N Zemindari. The Zamindars 
¢defendants | and 2) and their predecessors got into possession of 
the’ T ‘Mokhasa.about 75 years ago and ever since have been in 
open, continuous:and undisturbed possession and enjoying the pro- 
pérties in their own right. The village T was a pre-settlement 
Mokhasa and-subject to a Kattubadi at the permanent:settlement. 
It is therefore an “alienated land” within the meaning of the pre- 
amble‘to.:Madras Regulation 31 of 1902 and therefore the right 
of: resumption inhered in Government by virtue of cl. (4) of 
-Regulation 25 of 1902. The Zemindari was now and then being 
“managed. by the Court of Wards. In 1831, the suit Mokhasa was 
wear Attached for arrears of rent under S. 34, cl. (6) of Madras 
Regulation 28 of 1902; -The Zemindari itself was sold for arrears 
of peishcush ' in 1843 and regranted in 1845. Again in 1851 the 
Zemindari was sold for peishcuslr and possession taken by Govern- 
ment and it continued so till 1860, The Government then resumed 
the Mokhasa in 1856 and incorporated it with Government land 
but still the obligation to pay. the Kattubadi remained, The 


Government as owners of the Zemindari wrote off the arrears. 
NRC 
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But when the sale of the Zemin was set aside, the Government 
regranted the Mokhasa to the Zemindar. From 1860 the Zemindar 
was holding the Mokhasa in his own right free from and dis- 
charged of all claims of the Mokhasa, It was found that the 
resumption proceedings were with the knowledge of the Mokhasa- 
dars and that they acquiesced in the same and abandoned their 
right to the Mokhasa. In 1884 an attempt to recover the Mokhasa 
failed. In this suit it was contended that the Zamindar held the 
Mokhasa as an express trustee by virtue of attachment and that 
therefore the suit was not barred. 

Held, that when property is attached under S. 34, cl. (6) of the 
Madras Regulation 28 of 1902 there is no transfer of property nor 
is there a right to call for a transfer of property. The only right is 
to manage the property until the amount due is discharged. No 
right of disposal over property is given, But for this there is no 
tight to landlord to enter on the land. The possession of the 
tenant is therefore displaced by statute and it is not by virtue of any 
confidence reposed by the Mokhasadar in the Zemindar that posses- 
sion is taken but in opposition to and in derogation of his rights as 
owner to remain in possession. The relationship thus created by 
attachment can in no sense be one of trustee and cestui que trust. 

LL.R. 8 Bom. 585 and I.L.R. 39 Bom. 572, distinguished. 

Assuming that by virtue of the statutory obligation to account 
for management and to deliver possession of the land a construc- 
tive trust can be raised, there has been open disclaimer of the 
title of the Mokhasadars and a renunciation of the character of 
possession which will set the statute running from the date of dis- 
claimer or renunciation, The result of the Government buying 
the Zemindari, writing off the arrears and regranting the Zemin, 
etc, to the Zemindar was to put an end to the relationship creat- 
ed by the 1831 attachment and therefore from 1860 onwards the 
Zemindar held the Mokhasa in his own right free and discharged 
of all claims of the Mokhasa. 


LL. R. 34 Mad, 257, distinguished as here there has been a, 
complete divestment of any fiduciary character, assuming the 
Zemindar held such before. 


G. Lakshmanna and G, Chandrasekara Sastri for Appellant. 


P. Somasundaram, Y. Govindarajulu, P. V. Rajamannaz, 
K. Subba Rao and V. Suryanarayana for Respondents. 


S. V. V. ——— 
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The Chief Justice and Varadachariar,J. O.S. A. No.2 of 1937. 
22nd July, 1937. 


Civil Procedure Code, S. 92---Suit by a trustee against co- 
trustee for account—If sanction necessary, 


The suit temple is a Hindu temple belonging to a sect of the 
Hindus. The plaintiffs brought the suit as trustees against their 
co-trustees for an account and other reliefs, Ata meeting of the 
community the plaintiffs and defendants were elected as trustees 
for the purpose of collecting subscriptions, for the improvement 
of the temple, for the performance of the rites therein and for the 
conduct of festivals and other cognate matters, with power to 
spend the collections on these objects. It was alleged that the 
defendants 1 and 2 alone were acting as the managing trustees 
and were in charge of all the monies, that large sums of money 
were collected and spent by them for their own purposes. It was 
conceded that this was a public trust and the question was if the 
suit, without the sanction of the Advocate-General under S. 92, 
Civil Procedure Code, was maintainable and if I.L.R. 45 Mad. 113 
is still good law after I,L.R. 55 Cal. 519 and I.L.R. 58 Mad. 988, 


Held, that ILL.R. 45 Mad. 113 is still good law and there is 
nothing in ILL.R, 55 Cal. 519 or ILL.R. 58 Mad, 988 against it. Sub- 
S. (2) of S. 92, though expressed in general terms, must be 
read along with stib-S. (1) and it follows on such reading that it 
is not every suit claiming any of the reliefs specified in sub-S, (1) 
that should be brought with the consent of the Advocate-General, 
but only those suits which besides claiming any of those reliefs 
are brought by individuals as representatives of the general 
public. 

K.V. Sesha Aiyangar and R, Gnanasambandan for Appellant. 


K. Narasimha Aiyar, T. V. Subramania Aiyar and T. R. 
Srinivasa Aiyangar for Respondents, _ 
S. V. V. 


. The Chief Justice and Varada- O. S. A. No, 63 of 1936. 
chariar, J. 

-29th July, 1937. , 

Indian Christian Marriage Act (XV of 1872)—Marriage with 

a girl above 18 but below 21 before a Registrar—False declaration 

by the husband that the girl was 22 and living within the Regis- 

trar’s jurisdiction—M arriage solemnised—Certificate of marriage 
issued—M arriage if void. : 

The marriage of the respondent, who was then a major, with 

an Indian Christian girl, aged 18% years at the time, was solemnised 

NR C 





4 


before the ‘Marriage Registrar‘of St. Thomas Mount. The 
respondent gave notice of the marriage to the Registrar at St. 
Thomas Mount falsely declaring before him (1) that the girl was 
22 years old then and (ii) that both the parties resided at St. 
Thomas Mount. The réspondent took the oath required by S. 42 
and made the two false declarations. As the result of the’ false 
declaration made by the respondent, he obtained a certificate which 
entitled him and the girl to be married, there being no statement in 
it showing any lawful impediment to the marriage. The father of 
the girl and the girl filed a suit for a declaration that the manage 
was-a nullity because of the false declarations, 


Held, that this argument ignores the provisions of Ss. 4 and 5 
and would read into Part V of the Act provisions which are not 
there, The Registrar who solemnised the marriage was authoris- 
ed by law to solemnise it, and having been solemnised by an 
official authorised in this respect it cannot be declared to be void, 
under S. 4. By reason of the false declarations, the husband has 
rendered himself liable to punishment under S, 66 but that does, 
not render the marriage illegal. The parties were in a position to 
contract a lawful marriage and such a marriage was solemnised 
by the Registrar in accordance with the provisions of the Act and 
as such it is not rendered void merely by this declaration. 


T. R. Venkatarama Sastriar and T. Krishnaraja.Naicker for 
Appellant. 

T. A. Srinivasan for Respondent. 

S. V. V. —— 


Newsam, J. | C. R. P. No, 610.0f 1936. 
30th July, 1937. 


C onri-fee—Pledgë of jewels—S uit by pledgor for pecie of 
jewels or their value—Valuation for purposes of court-fee and 
jurisdiction, l 


Where a pledgor of jewels sued for recovery of the pledged 
jewels or their equivalent money value and valued the suit for 
purposes of court-fee and gues on the amount Eeyaile by 
him under the pledge, ; 

` Held, that the valuation adopted by the plaintiff was proper, 

5. Venkateso Aiyangar for Petitioner. , 

M.S. Venkatarama Aiyar and C. K. Venkatanarasimhan for 
Respondents, 


oR Nn La See 
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` Kenkatasubba Rao and Newsam, J. -- Appeal No. 290 of 1935. 
- 3rd August, 1937. ` 

Land Acquisition Act—Rule of 20 year ’s purchase—If a rigid 
rule or can be varied, 

There is no uniform or rigid principle in regard to the num- 
ber of years purchase to fix the capital value of the land acquir- 
ed by Government under the Land Acquisition Act. It will vary 
according to the interest paid on gilt-edged securities at the time, 
etc. 
© > IFC.W.N. 878; LL.R. 16 Mad. 369 and I.L.R. 10 Cal. 774, 
referred to. 

The Government Pleader (K.S. Krishnaswami Aiyangar) for 
Appellant. 

' V. Govindarajachari for Respondent. 

S. V. V. 
Venkatasubba Rao and Newsam, JJ. Appeal No. 228 of 1932. ` 

Brd August, 1937. 

Provincial Insolvency Act—Composition scheme—Scheme 
providing for insolvent’s properties being sold to two sureties on 
condition of their paying 5 annas in the rupee—Creditors paid— 
Official Assignee conveying ‘right, title and interest of insolvent’ 
in properties—If it conveys also son’s undivided interest therein. 

In I.P. No. 2 of 1927 (Rangoon High Court) a firm of Nattu- 
kottai Chettiars, of which the father of each defendant was a 
partner, was adjudicated insolvent. On 17th January, 1928, 
a composition scheme was approved by the Court by an 
order which stated that the Official Assignee was to be paid 
his expenses and commission, and that the creditors agreed to 
receive and were guaranteed payment of five annas in the rupee by 
two Chettiar firms, who were described as sureties but who were 
to be in reality the purchasers of the entire assets of the-insolvent 
firm. In pursuance of this scheme the purchasers of the assets paid 
Rs, 52,173-9-9 privately to certain creditors and Rs. 55,450-0-0 
to the Official Assignee for distribution to the remaining creditors. 
These payments amounted to paying five annas in the rupee of 
the insolvent firm’s liabilities. Thereupon the Official Assignee 
transferred by deed all the assets of the insolvents described in the 
schedule “with all the right, title and interest of the said insolyents 
therein” to the purchasers, The surety purchasers then’ sold the 
suit house to plaintiff for Rs, 75,000 and the undivided sons of 
the insolvent objected, contending that their shares could not be 
` taken under that. 

Held, that as there was no question that the debts ‘were 
immoral or illegal, the pious obligation of the son to pay the 
father’s debts rendered the sons also liable and in exercise of that 
right the father and the Official Assignee could have convéyed the 
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son’s interests. The word ‘asset’ of the father and ‘right, title and 
interest’ in the deed had the effect of conveying also the shares of 
the sons. 

V, Ramaswamy Aiyar for Appellant. 

S. Parthasarathy and V. K. Thiruvenkatachari for Kesit 
dent. 

S. V. V. ——— 

The Chief Justice, ' C. R. P. No. 1169 of 1935. 
6th August 1937. 

Madras District Municipalities Act (V of 1920)—Profession 
Tax—S.93 and r.17 of Schedule 1V—Meaning of “holding office 
or appointment” and “place of employment”’—Difference in the 
language of S.93 of the present Act and the corresponding section 
of the old Act—Effect of leave preparatory to retirement and pre- 
fixing summer vacation of Court to leave—Fundamental Rules, 

M was the District and Sessions Judge of Kistna with head- 
quarters at Masulipatam from 1st April, 1931, till 4th May, 1931. 
The District Court was closed for the summer vacation fron 4th 
May, 1931, till 6th July, 1931. M was due to retire from service 
on 31st July, 1931. He applied for and obtained leave from 6th 
July, to 30th July, 1931 , preparatory to retirement with permission 
to prefix the summer vacation to his leave, and left Masulipatam 
for good on 4th May, 1931. - M spent the vacation at Kodaikanal 
and other places. The Sessions Judge, West Godavari, in addition 
to his duties was appointed Additional Sessions Judge, Kistna, 
during the summer vacation. During the summer vacation M did 
some administrative work at Kodaikanal in connection with tie, 
office of the District Court, Kistna. ` 

Held, (1) that after 4th May, 1931, M did not hold the 
appointment of District and Sessions Judge of Kistna within the 
Municipality of Masulipatam nor was Masulipatam the place of 
M’s employment within the meaning of S. 93 and r. 17. of 
Schedule IV of the District Municipalities Act; 

(2) that the fact that M did some administrative work ‘at 
Kodaikanal would not render him liable to pay the professional 
tax; : 
(3) that the Madras District Municipalities Act being a 
taxing statute must be strictly construed; and i 

(4) that M was not liable to pay profession tax for the ist 
half year of 1931-32 as he did not hold the appointment with- 
in the Municipality of Masulipatam for the minimum period of 60 
days. 

É LL.R. 17 Mad. 453, I.L.R. 2a, Mad. 145 and LL.R. 38 Mad. 
879, considered, 
- R. Swaminatha Aiyar for Petitioner. 


V, Govindarajachari for Respondent. 
"S. V. NG 
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The Chief Justice and Vdradachariar, J. O.S. A. No.39 of 1936. 
28th July, 1937. 

Will—Proof of—Rule in Tyrrell v. Painton—When applicable 
—Surrounding circumstances’ not exciting suspicion—If rule 
applies, merely because of some unnaturalness in the legacies. 

The testator, a resident of Madras, died in a village outside 
Madras on 17th March, 1934, leaving a will dated 19th January, 
1934. He made provisions therein for performance of certain 
ceremonies and then provided that his wife should be given Rs. 12 
per mensem and another Rs, 12 per annum for clothing and that 
the balance should go to his younger brother. He appointed three 
executors, The wife contested the will pleading that the testator 
was not in full possession of his mental faculties at the time 
of the execution of the will and that he was influenced by 
his brother. The testator was taken ill in October, 1933, He was 
then aged 65. Heconsulted an‘ advocate who prepared a draft 
according to testator’s intentions and handed it over to the testator 
on 23rd October. Nothing more was done till January, when 
about the 19th his health was affected again. The testator there- 
upon instructed his brother’s son’s tutor to write up the will as per 
the advocate’s draft and then signed and registered it in person at 
the registrar’s office. Then he left for his village and lived there 
till his death. In between January and March the testator had 
written letters to his brothers referring to the will. Jt was con- 
tended that the case fell under the rule in Tyrrell v. Painton, (1894) 
Probate 151 inasmuch as the wife was given a very small 
maintenance. 


Held, that as aide out in I,L.R. 27 Cal. 521 and LL.R. 38 
Cal. 355 the rule requiring proof that the testator actually knew 
and approved of the contents of the will does not apply unless the 
surrounding circumstances excite suspicion. Merely showing that 
there was motive and opportunity for the exercise of undue 
influence and that some of them benefited by the will to the detri- 
ment of other relations of equal or nearer degree is not enough to 
establish undue influence. They might excite suspicion and lead 
the Court to scrutinise the evidence carefully, but in order to set 
aside the will, there must be clear evidence that the undue influence 
was in fact exercised or that the illness of the testator affected 
his mental faculties as to make him unequal to the task of dispos- 
ing off of his property. 

T.C.A. Bashyam and T. C. A. Thirumalachariar for Appel- 
lants. 

V. Radhakrishnayya and V. Sambandam Chetti for Respon- 
dents. 

S. V. V. : = 
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Varadachariar, J. C. R. P. No. 1165 of 1935. 
6th August, 1937. 
~. Hindu Religious Endowments Act (II of i927), S. 84—Deci-' 
sion by Board that.a temple is a public temple— Suit to set aside the -> 
decision—No evidence before Board but only affidavits—If affidavits 
-évidence before: Court—Meaning of ‘Public.’ 


In deciding whether a temple is a public temple, the reference 
to the ‘public’ can only be such public as can worship in the temple 
and available: in the locality in question, Where in a village 
Hindu inhabitants are very few, public can only mean the Hindu 
public in the locality. 


The Board acted on the affidavits filed during ‘the praeeed: 

ings before it in proof of the practice of, outsiders to come and 

worship at the temple, The Court in the suit acted upon the 
affidavits. . 


Held, that it is true that the proceedings bese the District 
Court under, S. 84 have-been held not to be merely in the nature 
of an appeal so as to preclude the parties from leading fresh evid- 
ence before the , Court, but that is very different from saying 
that the proceedings before the Court are so wholly de novo that 
the ‘materials placed before the Board should not be’ regarded as 
part of the record of the enquiry. The fact that the deponents of 
affidavits were not examined before Court may be an important 
circumstance to be borne in mind in appraising the value of such 
evidence, but it is too much to say that the materials that are 
before the Board should be treated as not forming a of the 
record of the enquiry before the Court. 


y. Rangachari for Petitioner, 
K. Subba Rao for Responden, 
“SEEN: 1 betes 


The Chief Justice and Varodae .O. S. A. No, 73 of 1936. 
chariar, J. ; 
` 9th’ August, 1937. 

“Presidency Towns Insolvency Act (II of 1909), S. 9, cl. cm 
Act of insolvency—Agreement between debtor and cpedétor that 
default in payment of his debt should be treated as notice of suspen- 
sion of payment—If estops debtor from objecting to adjudication— 
If such non- payment amounts to notice of suspensión of payment. 


In 1935 one M was indebted to one R in a sum of over 
. Rs, 2,000 on a promissory note and a.sum of Rs, 317 odd under a 
decree, In execution of the decree, R attached a house belonging 
to M. The attachment continued for more than 21 days and 
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basing on that a petition was filed by K in February, 1936, to ad- 
judicate M an insolvent. Asa result of an arrangement between 
the parties, made outside Court, the petition was withdrawn on M 
executing a mortgage deed undertaking thereby to pay a sum of 
Rs, 400 by 15th June, 1936, Rs. 500 by 15th December, 1936, and 
the balance in two equal instalments within one year thereafter. 
It was also provided in the document that “in case of default of 
any one payment as aforesaid the mortgagee shall be at liberty to 
take further proceedings in insolvency and the mortgagor shall not 
raise any objection thereto and this act of default itself will then 
be treated as an act of insolvency on the part of the mortgagor as 
amounting to a suspension of payment within the meaning of the 
Act”. M failed to pay even the first instalment and then R filed 
this fresh petition in August, 1936, for adjudicating M as an insol- 
veut alleging this default as one of the acts of insolvency. 


Wadsworth, J., held that M is estopped by reason of the 
execution of the mortgage deed .... from contending that his 
subsequent failure to pay Rs. 400 on or before 15th July, 1930, 
does not amount to a notice to his creditor that he has suspended 
payment of his debts and has committed an act of insolvency. 


Held, on appeal, that the law of estoppel does not operate and 
cannot operate to prevent the provisions of the Insolvency Act 
having effect. It will be an act of insolvenéy. if a debtor gives 
notice to any of his creditors that he has or is about to suspend 
payment of his debts generally and not of payment of any parti- 
cular debt. The fact that the insolvent- and his creditor agreed 
that defaultin payment of an instalment under the mortgage 
should be treated as an act of insolvency does not make it incum- 
bent upon the Court to regard it as anact of insolvency. The 
agreement cannot be deemed to constitute the non-payment an act 
of insolvency, 


Satagopa S rinivasaraghavan for Appellant. 
E. R. Krishnan for Respondent, 
S. V. V. ——— 


Venkatasubba Rao and Newsam, JJ. A, S, No. 267 of 1931. 
10th August, 1937, 


Hindu Religious Endowments Act (II of 1927), S. 73—Swil 
by worshippers for a declaration that certain persons are not entiil- 
ed to emoluments as of righi—If maintainable, 


A suit was brought by certain worshippers of a temple with 
the consent obtained of the Board of Commissioners, to get a 
declaration in respect of a class of persons who were claiming a 
fixed share of the prasadams offered to the deity. It was found 


10 


that they were not in enjoyment of the allowances for such period 
as would serve to raise a presumption of a legal ‘origin and that 
the emoluments were not attached to.the performance of any 
-religious office, service or duty in the temple. The trustees,.the 
members of the Devastanam Committee, and the. emolument 
claimants were made parties to the suit. The plaintiffs didnot 
want to fetter the discretion of the trustees in doling out the offer- 
ings even to them as a matter of charity, if they felt the persons to 
be-deserving but the suit aimed at getting a declaration that they 
are not as of right entitled to receive a fixed share.of the prasadams 
and an injunction restraining the trustees from allowing such a 
claim by making a cash payment to them as such or in lieu'of any 
so-called vested interest in the offerings. The quéstion was if the 
Suit was maintainable under S. 73 of Act-II of 1927, ..  . +": 


Held, that the present suit is entirely outside the’scope of 
S.73,. The suit is not in respect of the administration or manage- 
ment of the temple. . The right of. the trustees or df the committee 
to make charitable doles is not questioned. What- the plaintiffs 
ask is to have their right declared as against certain third parties, 
that is, strangers to the trust, .Such..a'suit does not- come under 
S. 73 and cannot be said to be barred by it. -The further relief 
that trustees and committee shall be restrained from giving and the 
emolument claimants from receiving, is merely -ancillary to’ an f 
„consequential upon the declaration. 


T.M. Krishnaswami Aner and V.N. Venbotavaradachari for 


Appellants. : oH 
K. R, Fangaswamy Aiyangar for Respondents. 
S. VVO —— 
Pandrang Row and Venkata- » g Area No. 391 of 193F, 


ramana Rao, JJ. 
12th August, 1937, 


Hindu Low Inheritance Father s half sisters, son and 
mother’s brother's son—Preferential heir. 


‘Under Hindu Law as betweena father’s step sister’ s son and 
a mother’s brother’s son, the father’s ‘step sister’s son is the pre- 
ferential heir. 


LL.B. 59 Cal. 575, followed. 
P.S. Raghavarama Sastri for. Appellant. 


K. Bashyam, V. R. Venugopalan and Kasturi 5 eshagini. Rao, 
for Respondent, , : 


S.V. V. ——— 
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The Chief Justice and Varada- C. C. C. A. No., 40 of 1935, 
chariar, J. 
3rd August, 1937. 


Res judicata—Suit on foot of a document being invalid— 
Later suit on foot that document valid but entitled to damages as 
ditle under it is lost—If res judicata— Civil Procedure Code, S. 80 
—Official Assignee—If a public officer—Suii against Official 
Assignee as representing an estate—If notice under S. 80 necessary, 


One D was the plaintifi’s father and the brother of one K. 
The said K’s wife was one J. A piece of immovable property was 
purchased in the joint names of D and J for Rs. 200. D having 
died, V (plaintiff) filed a suit O. S, No. 437 of 1937 for partition 
and possession of his half share. J defended the suit claiming that 
her husband was the purchaser. The suit was compromised. 
Under this the plaintiff was to pay Rs. 700 to J as for her interest. 
But prior thereto J had mortgaged this property to one D A and it 
was not known to the plaintiff. The plaintiff paid Rs. 700 in 
June, 1928, but as he had by then discovered the mortgage, he 
applied for the money being kept in Court without being paid to J 
and got an order to that effect. Then the plaintiff filed O. S. No. 
424 of 1929 against J and D A fora declaration that the mortgage 
was invalid. The Court held in August, 1930, that the mortgage 
was good up to J’s share and gave a decree to the plaintiff subject 
to the mortgage. An appeal against it by D 4 was dismissed in 
September, 1932. Pending appeal J was adjudicated on 27th 
April, 1931. On 9th April, 1931, the plaintiff had withdrawn the 
Rs. 700 from Court. The Official Assignee claimed this sum back 
and Rs. 738-8-0 was paid on a deed of release executed by the 
Official Assignee in favour of plaintiff in respect of J’s half 
share in the property. In execution of D A’s mortgage decree, the 
half share was purchased bya third party on 6th March, 1933. 
Asa result therefore the plaintiff got nothing for his Rs. 738-8-0 
because the property had got into a third party’s hands in execu- 
tion sale, Thereupon plaintiff filed O.S. No. 406 of 1922 against 
the Official Assignee on the basis that the release deed had no 
legal effect. But it was dismissed on the ground that the payment 
was made by the plaintiff voluntarily. Thereupon the plaintiff 
filed this suit on the basis that the Official Assignee granted 
to him a good title which has been lost and that therefore the 
Official Assignee was liable in damages. 

Held, that O. S. No. 406 of 1932 did not operate as res 
judicata as it was filed on the basis that the deed of release was 
of no legal effect but this is on a different cause of action that the 
document is a valid one and that the plaintiff is entitled to damages 
for breach of a covenant contained in it, 
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S, 80,.Civil Procedure Code does. not bar the suit either, - The 
Official Assignee isa ‘public officer’ within the meaning of the 
section and S. 80 covers both cases in contract and. in tort. But 
the Official Assignee i in executing the deed of release was not 
doing an act in his official capacity and further the suit is not 
against him in respect ‘of any act done by him in that capacity, 
The claim is not against him personally but against him as repre- 
senting the estate of J, i 

I.L.R. 61 Cal. 470, followed. 

. KS. Krishnaswami Aiyangar and N. C. Vijiaraghavachariar 
for. Appellant. 

V. Ramaswami Aia for Respondent. 

SVAN ——— 


Poandrang Row and Venkata- Appeal No. 304 of 1934. 
ramana Rao, JJ. 
4th August, 1937. 


2 M ortgage—M ortgage by trembers of a M ahomedan family— 
No attesting witness called—Evidence Act, S. 70— Admission’, 
meaning, of—Proof of mortgage. 

. In a suit on a security bond alleged to have been executed by 
members of a Mahomedan family consisting of defendant 1 and ° 
his brothers defendants 2 to 4 and his sister the 5th defendant, 
defendants 3 and 4 pleaded that when they signed the bond there 
were no signatures of attesting witnesses and there were also no 
alterations and interlineations as were now found on the bond. 
The lower Court had passed a decree though no attesting witness 
was called to prove execution and there was also no evidence a 
attestation as required by law, 

Held, that the plaintiff was bound to adduce such evidence did 
there was no-admission of execution within the meaning of S. 70 
(Evidence Act) which must be understood to mean “due execution 
as: required by law”. 

LL.R. 5 Pat. 58, followed. 

An admission within the meaning of that section (S. 70) must 
be one in the pleadings or in the course cf the trial of the suit and 
cannot include an admission of execution alleged to have been 
‘made in another document. 

{.L.R. 27 Cal. 190, followed. 
=", 4 P.L.J. 511, not approved. 

Further the decree against the 5th defendant cannot be sustain= 
ed as. there was no evidence’ of the bond having been read and 
‘explained to her. 
<. S. Ramaswami Aiyar for Appellants, 

. M, S. Vaidyenatha sacs for elas 


S, V. V. 
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The Chief Justice and Varada? O.S.A, Nos. 26, 27, 28 of 1937. 
Pares chariar, J. : 
12th August, 1937. 

Company—Directors—~New company started—One director 
left in charge—Misappropriation by—Extent of liability of other 
directors—Companies Act, S. 103—Certificate under, obtained by 
false declaration of a director—Facts known to other directors— 
Liable for liabilities of the company. 

The company was registered on 11th May, 1933, for the pur- 
pose of doing all kinds of banking business. On 7th September, 
1933, the certificate under S. 103 of the Companies Act was obtained 
for commencing business. In February, 1934, the business ceased to 
be carried on and on 6th April, 1934, a winding up order was 
made, Respondents 1 to. 8 were directors appointed under the 
Memorandum of Association. The 9th respondent was the 
promoter and he arranged that he should be appointed legal adviser 
to. the company’ and the “advisory director.” In or before 
193} he was carrying on a business which had failed. He became 
an’ insolvent and was. an undischarged insolvent at the time 
this company was started and has since remained so. The entire 
business of the company from its incorporation until August, 1934, 
was entirely in his hands. All moneys paid to the company were 
received by him and he had entire control over them. Included in 
these monies were some amounts paid to him by way of security by 
those who became employees of the company. The respondents 
(directors) took little or no part at this period in the company’s 
activities. They exercised no control or supervision over the 9th 
respondent and left him solely in charge. Before the company 
was incorporated a draft agreement had been prepared under 
which the company was to advance to him Rs. 10,000 on the 
security of his interest in the assets of his earlier business and a 
life policy of Rs, 10,C00. It was arranged that of this Rs. 5,000 
should be paid to redeem his assets from the Official Assignee. A 
fair agreement was executed after the company was incorporated. 
The Official Liquidator claimed from the other directors (i) the 
sums misappropriated by the 9th respondent from the security 
deposits and (i) a sum representing the liabilities incurred by the 
company. Article 95 of the Articles of Association indemnified the 
Directors for anything done by them except where loss has been 
incurred as the result of wilful neglect or wilful default on their 
part. Respondents had no reason to suspect the integrity of the 
9th respondent, though he was an undischarged insolvent. There 
was no reason for them to suspect that the 9th respondent would 
utilise the security deposits for his own use. 

Held, that in view of the indemnity clause (Art. 95) not only 
must a director, to become liable, be guilty of negligence, but he 
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must know that he is committing a breach of duty or is recklessly 
careless in the matter, The respondents were justified in trust- 
ing the chairman and 9th respondent to deal properly with the 
employees. 

(1925) 1 Ch. 427, followed. : 

A director is justified in trusting the officials of the company, 
so long as he is acting honestly. 

(1899) 2 Ch. 629 and (1901) A.C. 477, applied. 

The second head of claim stands on a different footing, The 
minimum subscription had been subscribed, but the amounts due 
on them by the directors had not all been paid and the certi- 
ficate under S. 103 permitting the company to commence business 
was obtained by a false declaration made by the 9th respondent, 
The respondents knew of the obtaining of the certificate. They 
therefore wilfully permitted the company to carry on business on 
the strength of that certificate. In any event they must be deemed 
to know the law and that the business cannot be begun under 
S. 103. Therefore as for item (2) the directors were guilty of 
wilful negligence and liable to pay under S. 235, Though the res- 
pondents might have acted honestly, it cannot be said they acted 
reasonably and therefore they cannot be relieved from the conse- 
quences of their wilful negligence under S. 281. 

K. Krishnaswami Aiyangar, E. Antony Lobo, S. R. Subra- 
maniam, K. C. Subramaniam Chettiar, O. Rajavelu Chetty and 
A, Ramaswami for Appellants. 

A, Westmorland Wood for Respondents. 

S. V. V. ——— 

The Chief Justice and Varada- C. C. C. A. No. 1 of 1936, 

chariar, J. 
19th August, 1937. 

Banking—Rule of bank empowering it to close an account 
without notice—If illegal or opposed to public policy. 

A tule in the Bank read “The bank reserves to itself the 
right to close any account without any reference to the depositor 
if in the opinion of the bank it is not desirable to keep such 
account for any reason whatsoever”. 

Held, that as it is not in violation of a statutory obligation, 
there is no reason why parties should not contract themselves in 
this manner if they chose to doso. The rule is in the nature of a 
contract entered into between the parties. There is nothing 
immoral or opposed to public policy. 

C. Chellam Aiyangar and P.G. Raghavendra Rao for Appellant, 

Dr. V. K. John for Respondent. 

S, V, V. E 
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Burn and Lakshmana Rao, JJ, C. M. A. No. 325,0f 1934. 
oth August, 1937, 

Limitation Act, Art. 182, cl. (5)—Final order”—Meaning of 
— Order returning the petition—If a final order--Decree transferred 
to another Court—No certificate of non-satisfaction by the trans- 
feree Court—If Court which passed the decree competent to enter- 
tain an application for execution. 

The first respondent was the decree-holder and he got a decree 
in the Sub-Court, Cocanada, for over Rs. 25,000. The decree stated 
that “the plaintiff do proceed against the first and second defen- 
dants (respondents 2 and 3) in the first instance and against the 
third defendant (appellant) in case the amount cannot be realised 
from 1 and 2 defendants”. A sum of about Rs. 3,650 was 
realised by 1926 by execution against respondents 2 and 3 and two 
applications were filed by the decree-holder on 18th January, 1927, 
for transmission of decree to the District Munsifs of K and R 
places for simultaneous execution against 2 and 3 respondents. 
The applications were ordered on 20th January, 1927, and the 
decree copies were transmitted to K and R Courts. No steps were 
however taken there and an application for transmission to Sub- 
Court of V was filed again in Sub-Court, Cocanada, on 20th January, 
1930. The execution application was returned for amendment on 
9th October, 1930, for remedying certain defects but was not repre- 
sented, The next execution application was filed on 27th 
September, 1932, for transmission to District Court of South 
Arcot for execution against all, the appellant and 2 and 3 respon- 
dents. It was argued that once a decree is transmitted to another 
Court for execution that Court alone can execute it and the Court 
which passed the decree isnot competent to entertain an execu- 
tion application for transmission or execution until the decree is 
returned with a certificate of non-satisfaction. In this case only 
the copy of the decree was réturned without the certificate. 

Held, that the Court which passed the decree is competent to 
entertain an application and transfer the decree to a third Court 
for execution, . 

A I.R. 1928 Mad. 493; I.L.R. 5 Rang. 397 and A.I.R. 1935 Lah. 
465, followed. i 

63 M.L.J. 788 and I.L.R. 39 Mad. 640, distinguished. 

But the application dated 20th January, 1930, cannot serve as 
a step in aid as there was no ‘final order’ passed on it. Final order 
need uot be an order on the merits or a judicial determination of 
the matter involved in the application. But ‘final order’ implies 
that the proceeding has terminated so far as the Court passing 
the order is concerned. It cannot mean the last order in point of 
time irrespective of whether it terminates the proceeding or not, 
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Therefore an order granting further time for remedying certain 
defects does not terminate the proceeding and when the applica- 
tion is not represented, it cannot serve as a step-in-aid. 

(1937) 1 M.L.J. 463, followed. 
The, Advocate-General (Sir A. Krishnaswami Aiyar), A. 

Satyanarayana and K. Bashyam Aiyangar for Appellant. 

K. Subramaniam for Respondent, 


S.VV. . : ——— 


_ King, JS i Cri. R. C. No. 746 of 1936. 

12th August, 1937. 

Madras Local Boards Aci (XIV of 1920, as ieehded by. Act 

XI of 1930), Ss. 193 and 627—Licence for working a rice mill— 
Renewal of licence refused—Mill continuing to work without 
licence—Conviction under S, 627—Conviction bad in, law, 
l Before the Local Boards Act was amended, the Taluk Board, 
Vellore, had issued a notification under S. 193 of the Madras Local 
Boards Act notifying that among other places in the village‘ V ' 
licence should be obtained before working a rice mill. One ‘M’ 
obtained a licence in 1934 from:the President of the Union. Board 
of village P”, The licence was renewed in 1935 but in 1936 the 
‘renewal of the licence was refused, And the rice mill continued 
‘to be worked without the licence. ‘M’ was charged for an offence 
under S. 627 of the Madras Local Boards Act. He was conyict- 
‘ed and fined by both the lower Courts. 

, Held, that in so far as after the amendment of 1930, ‘the 
Village Panchayat Board of village ‘V’ did not issue a, fresh 
notification under S. 193 of the Madras Local Boards. Act, ‘M? 
was not required to obtain any licence and therefore his convic- 
tion was bad in law, The transitory provision did not affect the 
question, ; 

K..Bhashyam and T. R. Srinivasan for. Petiiibner 

-The Publie Prosecutor for the Crown. 

A.C. Sampath Aiyangar for Complainant. 

K.C. ——— 


‘Pandrang Row and Venkata- Appeal Nos. 449 and 450 of. 1931, 
ramana Rao, JJ.. l l 
13th August, 1937. 

` Provincial Insolvency Act, S. 78 (2)—Exclusion of period for 
limitation—I f period between the petition and annulment or 
adjudication order and the annulment, — 

` ‘The . pronote: sued on was executed on 8th Janua 1920.. A 
ere of the executant filed a petition to adjudicate him insol- 
vent on 7th N ovember,; 1922 and he was adjudicated insolvent.on 21st 
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March, 1923. The adjudication was annulled on 5th April, 1928, 
-and this suit on ‘the pronote was filed on 23rd October, 1930, and 
to escape the bar of limitation, the plaintiff claimed that he was 
entitled to deduct the period from the date of the petition (I.P.) 
to the date of annulment under S. 78 (2). 


Held;. that under S. 78 (2) a creditor is entitled to deduct 
only the period from date of adjudication to the date of annul- 
ment, To apply the doctrine of relation back to a suit instituted 
before an order of adjudication is against the plain language of 
S. 28 (2). A suit can be filed without leave by a creditor before 
adjudication and- the Court before which it is filed has jurisdiction 
to entertain it and pass a decree thereon. While so it is difficult to 
understand how an order passed ex post facto by another Court 
could render such a suit incompetent and a decree passed therein 
void, | 

LL.R. 58 Mad. 1032, not followed. 

A.I.R. 1933 Rang. 75, distinguished as obiter, 

B. Sitarama Rao and C. V. Subramania Aiyar for Appellant. 

B. Somayya and Kasturi Seshagiri Rao for Respondent. 

S. V. V. ——— l 
:  Varadachariar, J. C. R. P. No. 1314 of 1936. 

- 13th August, 1937. 

‘Contract—Bailment—Contract Act, S. 149— Goods left in a 
room in defendant’s house, but key of the room with plaintiff—If 
constitutes bailment and delivery. 


The plaintiff arranged that certain jewels which she desired 
to be made should be got made by certain goldsmiths working in 
the defendant’s house, because there was more convenient accom- 
modation there. The plaintiff used to attend every day at the 
defendant’s house during the time that the goldsmiths were at 
work, The defendant at the outset received two old jewels from 
the plaintiff for being melted into gold and being utilised for 
the making of the new jewels. That was melted and the gold deli- 
vered to the plaintiff. Every evening as soon.as the goldsmiths’ 
work for the day was over, the plaintiff used to receive the half- 
made jewel from the goldsmith, put them into a box which the 
defendant had given her'for her use and put the box in a room 
in the defendant’s house. The plaintiff had the key of the room 
with her. While there the jewels were lost, 

Held, that the, defendant cannot be regarded asa bailee in 
respect of thé gold or the half-finished jewels. From the fact that 
in the first instance the old jewels were handed over to the defen- 
dant, the bailment thereby constituted does not continue for all 
time. But the gold was.returned and afterwards the jewel came 
back to her possession every day. 
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S\.The:mere leaving of the box in a room. in the defendant's 
-house’when the plaintiff herself took away the ‘key of the room > 
cannot be said to amount to delivery within the meaning of Sy a 
‘of Contract Act. 
V. Visvanatha Sastri for Petitioner. 
> N.S, Mani for K. V. Sesha Aiyangar for Respondent. - 
og Sy VEG —— l 
. Venkataramana Rao, J. S. A. No. 1313 of 1932, 
` 13th August, 1937. 
©. Court-Fees Act (VII of 1870) —Suit by ub: miiie On 
ginal mortgagee also impleaded—-Court-fee, if payable on amount 
due to sub-mortgagee or on the amount due under ake i a 
‘mortgage. R 14 i 1 
When a sub-mortgagee sues for sale of the property mort- 
gaged to his mortgagor, that is, the original mortgagee, impleading 
the original mortgagor as a party thereto, the court-fee must be 
paid on the amount due and payable in respect of the original 
mortgage and not merely on the amount due to the sub-mortgagee. 
Ordinarily a sub-mortgagee’s right, just like any other mortgagee 
is‘to enforce his mortgage and bring to sale the property mort- 
gaged to him, that is, the interest of the mortgagee in the property 
mortgaged to the latter. But the law permits him to enforce sale 
of the said property under circumstances and conditions’ which 
would entitle the original mortgagee to bring the property to sale. 
To such a suit the original mortgagor should be made, a party, 
When a mortgagee effects a mortgage of his mortgage interest he 
is.creating a transfer of his right as mortgagee though not absolute- 
ly. Therefore when a sub-mortgagee sues for sale of the property 
he is.enforcing the right of the original mortgagee. The amount 
claimed by him is the amount due under the said mortgage though 
as sub-mortgagee he is only entitled to a portion of the said 
amount. A decree is passed on the basis of the original mortgage 
and the principal, interest and costs payable are calculated as 
if a suit was instituted by the original mortgagee and on payment 
into Court of the said sum so declared due to the original mort: 
gagee, the sub-mortgagee is at liberty to apply for the payment 
of the amount due to him. When he is asking for the sale of the 
property the amount claimed by him is, as assignee of his 
mortgagor, the amount due to the latter and it is only after 
getting a decree for the same, he gets a subsidiary relief ‘for he 
payment of the amount due to him. SEEE 
S. Narasimha Aiyangar for Appellant. Eee 
<M. S: Venkatarama Aiyar for Respondent; a 
S. V. V. . 
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_ Venkatasubba Rao and Newsam, JF: ` A. S, No. 314 of 1931. 
` 12th August, 1937. - 

Madras Hindu Religious: Endowments Act (Il of Pe: S; 73 
—Powers of the Court to frame scheme, 

Under S. 73 of the Madras Hindu Religious pudorar Act 
the Court has no jurisdiction to frame a scheme. It can -only 
appoint or remove a trustee or go: such of the other acts as are 
mentioned in the section. 


V. Radhakrishna Ayya and S.V. Venugopalachint for Appel- 
lant. 


K. Rajah Aiyar and S. Narasinga Rao for Respondent. 

K. C. —— i 

Burn and Abdur Rahman, JJ. S.A. No. 343 of 1933, 

19th August, 1937. l 

Mahomedan Law—Sunnis—Deed of dower—No time specifi- 
ed therein as to when the dower was payable—Prompt or deferred 
—Presumption of law, 

A Mahomedan wife brought a suit against her husband for 
recovery of Rs. 2,000 as dower specified in the deed of dower 
executed by him. The parties were both Hanafis, The deed was 
silent as to the time when it was payable. Venkataramana Rao, J., 
referred the case to a Bench for decision as there was a con- 
flict in case-law in other Presidencies and it was also doubtful if 
I.L.R. 23 Mad. 371 laid down the law only for Shiahs as under- 
stood by Allahabad and Patna High Courts. 

Held, that I. L. R, 23 Mad. 871 intended to lay down the 
‘aw for all Mahomedans whether Shiahs or Sunnis, that the state- 
ment reported to have been made by counsel therein that the 
parties were Shiahs was a mistake, and that so far as this pre- 
sidency is concerned there is no reason why the rule laid down in 
` LLR. 23 Mad, 371, which is both workable and equitable’ should 
be disturbed after so many years. Even the Privy Council in 
19 W.R. 615, though a case of Shiahs, intended to lay it down as 
. law for Sunnis also. 

Case-law discussed. Original texts examined. 

K. Rajah Aiyar and U.S. Ramaswami Aiyar for Appellant. 

S. Panchapakesa Sastri and K. R. Krishnaswami for Res- 
pondent. 

S. V. V. ——— 

Varadachariar, J. C. R. P. No. 369 of 1936. 

20th August, 1937. 

Civil Procedure Code (V of 1908), Ss. 38, 142, O. 21, r. 10— 
Decree transferred for execution as immovables situate therein— 
Transferee Court if can execute against person—No limitation in 
transfer order—Powers of transferee Court, 
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`Z „A dééree'was passed by. the Small Cause Court, Trichinopoly. 
As one of the defendants had immovable property. within the 
Munsiff’s jurisdiction, the decree was transferred to him and asa 
result of the proceedings, taken -there, some of the immovable 
properties were sold and ‘part: of the decree ‘amount -realised in 
1930. On 7th August,1933, an -application to arrest the second 
defendant was made to the District. Munsiff.. By that date no 
report was sent by the District Munsiff to.the Small Cause Court 
so as to deprive ‘the District Munsiff of power to execute the 
decree any longer. But the petition was returned saying “ No 
legal representatives can he, added here. _Application mày be 
made to Small Cause Court”, -as by that time the first defendant 
was dead. -But-as execution was-sought only against. the second 
defendant, the plaintiff pressed the ee but a te District 
Munsif returned. it. aE 
„Helds that reading S, 38, O. 21, T, 10 and S: 42 of. Civit Pro- 
adire Code, ‘their effect i is that unless in the order. of transfer 
feri is. made, assuming such limitation can control the provisions of 
the Code as to jurisdiction. There.is no reason to limit the powers 
of the Court to. which the. decree. is transferred for execution. 
Merely because. decree was -transferred with a view to- proceed 
against the immovables, it does not -follow that the Court cannot 
‘execute by.arrest. If anything, I.L R. 39 Mad..640 seems to take 
‘away ‘the Original Court’s ponien: , 
63 M.L.J. 788, referred.- Doors 
..Even in a case falling- cadet S. 39, cl. (2), (0) a or icy there 
is no limit on powers of the transferee Court. 
_ ALR. 1936 Cal. 521, not followed. 
. | T; A. Anantha Aiyar for Petitioner.. 
` V. S. Rangachari for Respondent. , . 
` S. V.V. : 
` Varadachariar, J. ; : C, R. P. No. 455 of 1936. 
* 20th August, 1937. ` 
Morigage—Some properties sold in Revenue sale—M ortgagee 
filing suit for money and not a mortgage suit—If suit maintainable. 
. Where a plaintiff sued for money due on a mortgage but 
limited his claim to a money decree on the personal covenant 
stating that as the mortgage properties (some) had been sold 
away in a Revenue sale by reason of the mortgagor’s default, he 
‘did not wish to take proceedings to enforce the security and was 
content with a money decree, the suit is maintainable. If it be - 
under. S. 68 (c) of the Transfer of: Property Act he has an 
unconditional right to sue for money, but- ever taking it that the 
case falls. under either cl. (a). or cl,.(b) of. S: 68 the. Court has 
no power to insist upon his filing 2 a mortgage suit even when, he 
does not wish to prefer ore. ` 
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D. Ramaswami Aiyangar for: Petitioner,- < 
V. S. Krishnaswamy Aiyar for Respondent. © 


S.V.V. SP i 
-3 | Gentle, J. - ‘Application No. 819 of 1937 
25rd August, 1937. . in 


T. O. S. No. 16 of 1931, 
| Court-Fees—Application for letters of administration with 

‘will -annexed—Order for grant of letters of administration— 
Applicant being pauper—Issue of letters in forma pauperis— 
‘Peemissibility—Civil Procedure Code (V. of -1908), S.4 (1) and 
„0. 33, r. &—Continuance of. proceeding as” pauper—Court- Fees 
Aci (VII of 1870); S. 19-I and Sth. I, Art. 11. 
" \ A legatee applied for the grant of letters of akion 
‘with the will annexed, paying:the requisite court-fee on the appli- 
“cation as provided’ in the Madtas High Court-Fees Rules, and 
subsequently on a caveat being entered it was numbered as a suit 
‘aridiultimately after contest an order was made for the grant of 
letters of administration. . The legatee then applied for the issue 
‘of the same in forma pauperis on the ground that he was a pauper 
.and unable to pay the court-fee prescribed by: Art, 1L of ogi I 
‘of the Court-Fees Act. 

Held, on a reference by the Master, that the provisions of 
‘O. 33; Civil Procedure Code, were applicable to proceedings for 
‘the :grant of probate or letters of administration, that the issue of 
‚probate or letters of administration was a proceeding connected 
with the petition or suit within the meaning of'r. 8 of O. 33, and 
that O. 2, r.2 of the Madras High Court Original Side Fees 
“Rules exempting a pauper from paying the fees ‘should be read in 
eee to the provisions of O. 33, r. & i 

LLR, 18 Bom. 237 and unreported judgment of Venkata- 
sudba. Rao, J., in Application No, 2925'of 1930, relied on, 


i e reid ‘also, that the mandatory provisions of S. 19-1 of the 
‘Court-Fees Act regarding payment of court- fees for the grant of 
‘letters of administration were subject to the provisions of O. 33, 
Y. 8, Civil Procedure Code, which is a specific provision taking 
‘effect notwithstanding the provision of S.4 (i) of the Code. 
_ Held further, that the applicant could continue the applica- 
tion as a pauper notwithstanding the payment of court-fee by him 
‘up to that stage. The fact that he had paid court-fee on the 
original application did not disentitle him from pleading his 
pauperism. 
es TLR. 53 Mad. 43: MLJ. 677; 64 MLJ.: 728 and IL. 
‘R: 20 ‘Cal.'319, referred to. 

-F,S,Venkatesa Aiyar and C..S..Varadachari for Apnea 


> R. Ramamurthi Aiyar fo# the ‘ Advocate-General (Sir *Alladi 
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Krishnaswami ke instructed by the Government Solicitor for 
the Government. . : : 

B.V.V. —— , pie 2 
“o Chief Justice and Varada- O. S. A.. No. 52 of 1937. 

chariar, J. a 
, 24th August, 1937. 

Costs—Companies Aci—Petition for winding up by a creditor 
—Petition. withdrawn—Someé creditor respondents appearing by 
counsel and supporting petition—If entitled to costs of petition. 

In November, 1936, a resolution for voluntary winding up of 
the company was passed. On 11th December, 1936, the appellant 
asked for an order for winding up under the supervision of the 
Court, But when the petition came on before Gentle, J., on 27th 
April, 1937, the petitioner stated that he did not propose to ‘pursue 
the winding up petition. The learned Judge then enquired if'any 
other creditor- would proceed with the petition. Six creditors had 
entered appearances and professed to support the petition for 
winding up. But no creditor was willing to go on with the petition. 
Thereupon the Judge dismissed the petition and directed that the 
petitioner should pay the costs of all parties appearing before him, 
that is, seven sets oH costs. On an appeal against this order for 
costs, 

-3 Held, that the voluntary liquidator would have baen entitled 
to his costs because he had successfully opposed the petition but 
as on 27th April, he had stated that he would not press his costs, 
he did not: ask for it. 

` As for the creditors respondents, 

Held, that-(Form 9 of O. S. Rules) (Rules under Companies 
Act) only refers to the appearance of persons who desire to op- 
pose the winding up order and differs materially from the form. 
prescribed. by the English Rules which allow interested parties to 
appear to oppose or to support. R. 101 has not the -effect of 
applying this rule in Madras. The creditors here appeared to 
‘support | and not to oppose the petition and the petition having 
‘failed they are not entitled to costs in their favour. They sup- 
ported ` a ‘petition which the Court dismissed. In England it 
appears tobe usual to allow one set of costs to the successful 
‘party and where the petition is withdrawn one set even to the 
‘siipporting creditors but that does not apply here. There was 
also ‘no justification here for the separate appearance of the res- 
pondent creditors. 

_ 10 Ch. D. 130, relied on. : 
f K: Křishnaswami Aiyangar and M ahamed Asker Ali for 
Appellant. 


W. A: P. Lobo, S.S. Rajagopalan, T. K. Rajagopalan, Kasturi 
Ranga Atyangar and K. M. Balasubramanian for Respondents, 
S. V. V. 
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Wadsworth, J. Petition No. 417 of 1936 
9th August, 1937. and 


Application No. 246 of 1937. 


Contempt—Insolvent’s agent refusing to vacate premises 
found to belong to insolvent, setting up a claim in himself—Insol- 
vent committed for contempi—If agent can be committed for 
contempt, . 


An insolvent sold a house to the applicant. After sale there 
was considerable trouble in getting the insolvent to quit the 
premises. After the purchaser got into possession of the upper 
storey, the vendor was continuing in the lower storey with his 
family. Contempt proceedings were taken against the insolvent 
who contended that the occupants of the lower storey were not 
under his power, that his wife was out of his control, etc. That 
contention was negatived and he was committed for contempt. 
But his wife continued to remain on the premises, This applica- 
tion was taken to commit her for contempt as the presumed agent 
of the insolvent. The Court held that the wife was acting under 
the instigation of the insolvent though she denied it. 

But held that there was no provision by which the Insolvency 
Court can evict the wife, the presumed agent of the insolvent by 
taking contempt proceedings against her. S. 58, sub-S. (5) is in 
terms restricted to a refusal of an agent to hand over money and 
securities belonging to the insolvent. That cannot cover the 


persistence by an agent of the insolvent in obstructing the delivery 
of immovable property. 


A. S. Natarajan for Respondent, 
S. V. V. 





Burn and Lakshmana Rao, JJ. C. M.A. No. 199 of 1936. 
26th August, 1937. 


Civil Procedure Code (V of 1908), O. 21, r. 66 (2)—Sale 
proclamation, drawing of without notice to the judgment-debtor— 
If an illegality or only an irregularity. 

Mere omission to give notice to the judgment-debtor under 
©. 21, r. 66 (2) before drawing up the terms of the proclamation 


of sale is not an illegality rendering the sale void. It is nothing 
more than an irregularity. 


K. Rajah Aiyar and P. S, Narayanaswami Aiyar for Appel- 
lant. 


T. L. Venkatarama Aiyar and M. Patanjali Sasiri for Respon- 
dent. i . 
S, V.V. l —— 
NRC 
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The Chief Justice and Varada- C. R. P. No. 945 of 1936: 
chariar, J. 
30th August, 1937. 

Stamp Act, S. 35—Insu ficiently stamped promissory note—If 
admissible as acknowledgment of a prior note, : 

A promissory note dated 5th June, 1932, ran as follows:—"On- 
account of my necessity this day...... that is, the amount due for. 
principal and interest on the proriote executed and delivered on 
23rd June, 1929, is Rs. 93-3-0; the amount due on the pronote_ 
executed and delivered on 6th July, 1929, is Rs. 92-13-0 and the 
amount due...... on the pronote executed and delivered on 14th 
February, 1931, is Rs. 101. The total is Rs. 287. On demand’ 
I promise to pay you or order in one lump sum the principal 
together with interest thereon at Rs, 1-9-0 per cent. per mensem. . 
.....” On an one anna stamp the executant’s signature was 
written, Ina suit on the note, it was contended that the portion 
of the note which recited the previous promissory notes was admis- 
sible as an acknowledgment of the earlier notes. 

Held, that S. 35, Stamp Act, says that the note shall not 
be admitted in evidence for any purpose, nor shall it be acted upon, 
unless it bears the stamp prescribed by law. The section means 
that it cannot be admitted under any circumstances in a civil suit. 

Passage contra in Mulla’s Stamp Act (3rd edn.) at page 122, 
disapproved. 

32 L.W. 691; A.1.R. 1930 Mad. 485 and A.LR. 1933 Mad, 251, 
not approved.: ; 

(1937) 1 M.L.J. 163, relied on. 

V. Viyyanna for Petitioner. 

Respondent unrepresented. 


S.V.V. —-— 
The Chief Justice and Varada- C. C. C. A. Nos. 45 to 51 
chariar, J. of 1935. 


31st August, 1937. 

Deed of composition—Trustee under the deed—M ajority of 
creditors signing the deed and accepting composition—Trustee 
paying them all—Balance—Trustee appropriating to his own debt— 
Prior to appropriation one creditor signifying assent to deed—If 
trustee can pay balance to himself without paying such creditor— 
Breach of trust. 7 : 

One G.V., who was a merchant carrying on business in Madras, 
became financially involved and by July, 1930, he owed over 
Rs. 88,000. There .were 26 creditors, 14 in Madras and 12 in 
Mysore, At a meeting of the Madras creditors it was agreed that’ 
they should accept a composition of 4 annas in the rupee and a 
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deed was executed in favour of B as trustee for the creditors. B 
was himself a creditor for Rs, 15,000. The Madras creditors in 
due course signed the deed but the Mysore creditors were not so 
ready to accept it. They were aware of this proposal by October, 
1930,.but only two agreed to it and the Madras creditors received 
the amounts due to them at 4 annas rateable. V. S, and Sons (the 
appellant) signified his acceptance of the deed by letter dated 24th 
December, 1930. By that time the Madras creditors and two 
- Mysore creditors, apart from B, had all been paid and B had in his 
hands Rs: 3,804-4-6 which was sufficient to pay him at 0-3-9 on the 
amount due to him. By the time he allocated this (in November, 
1931) to his debt, he had notice of appellant’s acceptance. There- 
upon suits were filed by the appellant and the other creditors who 
had not signified acceptance against the debtor and the trustee B. 


Held, that B was a trustee in respect of the sum that he 
received from G.V. to be paid to creditors. There was no 
breach of.trust on B’s part in making the payments to the Madras 
creditors and the two Mysore creditors. These payments were all 
made before the appellant or the plaintiffs in the other suits had 
signified their acceptance. The acceptance need not necessarily be 
by-signing the deed. It may be by other means. 

. Field: v, Lord Donoughmore, 1 D.R. & War. 168 and Biron v. 
Mount, 24 Beav, 642, followed. 

But in so far as B paid himself Rs. 3,804-4-6 after he had 
notice of the appellant’s acceptance, he was guilty of a breach of 
trust. His duty was as a trustee to share that balance rateably with 
him. So far as creditors who had not signified their assent before 
B distributed the moneys and paid himself are concerned, they 
cannot claim from him, 

V.’Radhakrishnayya and L. Krishna Das for Appellants. 

` B. Somayya and Shross Balakrishna Rao for Respondents. 


- SV.V. 





bie Rahmin: T. «CR. P. No. 986 of 1935. 
Ist September, 1937. 


Civil Procedure Code, O. 33, r. 9—Unregistered deed with 
regard to subject-matter of suit—If enough to dispauper—Policy 
of: the rule. l 

‘ A pauper plaintiff entered into an agreement with a third 
person whereby in consideration of certain sum received from the 
third person he agreed to pay the sum with interest and if there 
was default he agreed to give one-fourth of the suit properties, 
At the instance of the defendant the plaintiff was dispaupered 
under O, 33, r. 9, C. P. Code. 
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In revision it was contended that the agreement in so far as it 
was not registered’ did not create any interest in the subject-matter 
of the suit and O. 33, r. 9 contemplates the valid creation of 
interest in the subject-matter of the suit. 

Held, that the language of O. 33, r, 9, Civil Procedure Code, 
ought to be given effect to as it stands and the plaintiff was rightly 
dispaupered. 

Held, further, that O. 33 has been designed in aid of bona fide . 
litigants and it must be strictly confined to such litigants. 

A.I.R. 1927 Pat. 352, followed. 

T. S. Venkatesa: Aiyar for Petitioner. 

T. R. Srinivasan for Respondent. 





S. V. V. 
Varadachariar and Appeal No. 356 of 1930 
Burn, JJ. and 
3rd September, 1937. C. R. P. No. 1426 of 1930. 


Hindu Religious Endowments Act, S.9 (2)—Public—M eaning 
of. 

According to the definition in S.9 (2), the user by the public 
for the purpose of religious worship has to be proved as a fact. 
‘The question of intention to dedicate the place for the use of the 
public or the user by the public being as of right is necessarily a 
matter for inference from the nature of the institution and the 
nature of the user and the way the institution has been adminis- 
tered. Once a fairly long course of user by the public for 
the purpose of worship is established and the fact of a separate. 
endowment in trust for the deity is also proved it is a fair infer- 
ence unless the contrary is established particularly when the 
character of the temple, its construction, the arrangement of the 
various parts of the temple’and the nature of the deities installed 
there are similar to what obtains in-admittedly public temples that 
the institution must have been dedicated for user by the public. 
Similarly when user by the public generally to the extent to which 
there is a worshipping public in the locality: is established: it is not 
unreasonable to presume that the user was of right unless there 
are circumstances clearly suggesting that the user must have beerr 
permissive or that the authorities in charge of the temple have 
exercised such arbitrary power of exclusion that can only be 
ascribed to the private character of the institution. 

_ K.P. Ramakrishna Atyar and Hrishikesan Ba pA for’ 
Appellant-Petitioner. 
K. Subba Rao for Respondent in both, ` ear 


S. V. V. 
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The Chief Justice and Varada- ` C. C. C. A. No, 52 of 1935. 
chariar, J. 
1st Seplember, 1937, 


Mahomedan Law—Marriage of wife’s sister when wife alive— 
Child of such marriage—If legitimate. 


A child of a marriage contracted by a Mahomedan with his 
wife’s sister, the wife being alive, is legitimate. 


ILL.R. 23 Cal. 130, dissented from. 


LL.R. 41 Bom. 485 has support of all the principal modern 
works on Mahomedan Law. The marriage is not void but though 
invalid during subsistence of the prior marriage would become 
lawful on the divorce or death of the wife. The bar of unlawful 
conjunction renders the marriage irregular and not void. If 
a Mahomedan marries a person contrary to law and it is not 
possible in any set of circumstances for that union to become 
regular the issue would not be legitimate. The present case is one 
where the marriage was against the law when it was contracted 
but it was capable of becoming a valid marriage and therefore was 
valid so far as issues were concerned. 


C. Sarangarajan for Appellant. 
A.B. Nambiar and Raffiuddin Ahmad for Respondent. 


S.V.V. ——— 
Varadachariar and Appeal No. 217 of 1932 
King, JI. and 
15th September, 1937. C. R. P. No. 130§ of 1932. 


Hindu Religious Endowment—Temple—Originally private— 
Admission of public later on—If necessarily makes it a public 
temple, 

If at the inception, a temple was a private temple dedicated 
for the use of the founder’s family and was a private trust, 
the fact of the admission of the public to the temple later on 
would not of itself necessarily affect the private character of the 
trust. š 


I.L.R. 58 Mad. 104, followed. 

G. Lakshmanna and G. Chandrasekara Sasiri for Appellant- 
Petitioner. 

P. V. Rajamannar for Respondent., 


S.V.V. f —— 
NRC 
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The Chief Justice and Madhavan A. S. No. 61 of 1932. 
Nair, J. 4 Oe 

15th September, 1937. ’ 

Hindu Law—Family members trustees for several years— 
Sufficient proof of hereditary trusteeship. ; 

Where the members of the plaintiff’s family have been trustees 
of atemple for over 75 years and the office descended in the plain- 
tiffs family for four generations without any evidence that the 
office was held by any other family. 

Held, that the evidence was sufficient to prove the hereditary 
right of the office of trustee in the plaintiffs’ family. 

12 M.I.A. 263 at 268; 10 M.I.A. 19; I.L.R. 36 Mad. 364 and 
LL.R. 10 Mad, 292. referred to and followed. 

LL.R. 7 Mad. 499, distinguished. 

B. V. Ramanarasu for Appellants. 

P.V. Rajamannar and K. Subba Rao for Respondents. 

S.V. V. 

Pandrang Row and Venkata- 

- ramana Rao, JJ. Appeal No. 182 of 1936. 

22nd September, 1937. 

Will—Executor—Not accepting office—Heir-at-law—If can 
maintain suit for properties under the will not given to him, 

A Hindu testator died leaving a will executed in the moffusil 
bequeathing some of his properties (all situated outside the Presi- 
dency Town of Madras) to his widow and others to other persons 
and some charities and appointed two persons as executors. The. 
executors did not accept office. The widow of the testator brought 
a suit for recovery of possession of the entire estate of her husband 
from the defendants who were alleged to be trespassers and implead- 
ed the stirviving executor also as one of the defendants. The con- 
tention of the defendants in possession was that as the widow had 
not obtained letters of administration with the will annexed, she 
was not entitled to sue, as legal owner of the properties, except for 
such of the properties as were specifically bequeathed to her. 

Held, that both under English Jaw and under Indian law also 
after the Probate and Administration Act of 1881 where the 
executors had not accepted office, the estate of the testator must be 
deemed in law to have vested in the heir-at-law only and she can 
maintain an action for trespass and recover the whole estate. 

(1898) 2 Ch. 573; (1914) 2 Ch. 504 and (1937) A. C. 626, 
followed. _ : 

I.L.R. 46 Mad. 190 and I.L.R. 59 Cal. 911, referred to. 

T. M. Krishnaswami Iyer and S. Paenchapakesa Sastri for 
Appellants. 

P. S. Narayanaswami Iyer for Respondent. . 

S: VeV: 








Horwill, J. - S: A. No. 35 of 1936. 

6th September, 1937. 

Hindu Law~ Hindu temple—Archaka—Practice of his taking 
Hundi collections—If opposed to public policy. - 

The practice that the archaka in a temple should take the 
whole of the Hundi collections for his own maintenance expenses 
and for the expenses of the pooja is not opposed to public policy 
nor illegal. 

LL.R. 40 Mad, 212, distinguished, 

68 M.L.J. 295, relied on. 

B. Somayya for Appellant. 

C. S. Venkatachariar and D. Ramaswamy Aiyangar for Res- 
pondents, 


S.V.V, —_—— 


Burn and Lakshmanarao, JJ. C. M. A. No. 119 of 1936. 
17th September, 1937. l 
Provincial Insolvency Act (V of 1920), Ss. 33, 63, 64 and 74— 
Summary administration—Framing of Schedule by Receiver— 
Validity—Final dividend—Notice under S. 64 necessary— Right of 
creditor to prove his debt. 


A debtor was adjudicated an insolvent in 1928 and the Court 
directed that the estate be administered summarily under S. 74 of 
the Provincial Insolvency Act. In 1935 an asset worth over Rs. 500 
was secured by acancellation of a conveyance by the insolvent. 
The Receiver frameda schedule after notice during summary 
administration and obtained the sanction of the Court. A creditor 
who did not prove his debt previously applied to prove his debt 
under S. 33 and Proviso to S. 74 0f the Act. The lower Court 
held that though summary administration was adopted by the 
Receiver, S. 63 of the Provincial Insolvency Act barred the appli- 
cant ashe had failed to prove his debt. - 

Held, that the Receiver had no authority to frame a schedule 
as it was the duty of Court under cl. (iii) of S. 74 to distribute 
the assets among the creditors, and that as the dividend was the 
final dividend, notice prescribed under S. 64 of the Act was neces- 
sary. 

Held also, that the creditor was not barred by any provision 
of the Insolvency law from proving his claim. 


LL.R. 55 Bom. 200, distinguished. 
A, Lakshmayya for Appellant. 
P. Somasundaram for Respondent. 


B. V. V. 
NRC 
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aoi, Newsam, J, Cri, R. Ce. No. 108 of 1937 
24th September, 1937. 


‘Madras Gaming Act (III of zeae) Se 12—Playing at Cards 
on a tank bed—If an offence. 


Gambling is not a criminal offence in itself. Gambling in 
a public place, street or thoroughfare is an offence. Where the 
petitioner and. others were caught playing cards for money -in 
a tank bed, they cannot be convicted of gambling in a public 
place, 


I.L.R. 30 Bom. 348, lovet 


‘Place’ in S. 12 of the Madras Gaming Act means from its 
context a:place akin to a street or thoroughfare used regularly and 
necessarily by people going from one place to another. The real 
offence dealt with in S. 12 is obstruction or annoyance to way- 
farers and pedestrians. 


V.T. Rangaswamy Aiyangar dnd? K. Ramiswamt. Aiyongor. 
for Petitioner, 


The Public Prosecutor on behalf of the Crown, 
‘SWAY, - —_—-— 


. Newsam, J. . Cri. R. C. No. 228 of 1937. 

27th September, 1937. l 

. Criminal Procedure Code (V of 1898), Ss. 110, 117 (4) and 117 
(5)=Seope and purpose of—Proof of fact that a person is a habi- 
tual offender or desperate or dangerous person—-Joint inquiry 
of persons not associated in all the matters under inquiry whether 
just or legal. . 


Two persons were required by an order of a first class Magis- 
trate under S. 112, Criminal Procedure Code, to show cause why 
they should not be directed to execute bonds with sureties to be of 
good behaviour, under S. 110, cls. (a), (d), (e) and (f).of the 
Criminal Procedure Code on.information given to the Magistrate 
by the Police containing several charges some of which related to 
one or the other of the counter-petitioners alone. In respect 
of both there was the general charge in the preliminary order that 
they were so desperate and dangerous as to render their being at 
large without security hazardous to the community. Revision 
Petition was filed in the High Court to quash the proceedings 
before the Magistrate on the grounds that the joint inquiry of the 
two persons was not legal, and that S. 110 was not to be used 
against the counter-petitioners on allegations like those made 
against them in respect of any of which neither of hen tad ever 
been convicted of any crime.. . 
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Held, that’ since thé ‘two counter-petitioners were not assd- 
ciated together in all the matters under inquiry, it was not only not 
just but also not legal to deal with them both in the same inquiry 
and further that when one charge is that two persons were 
so desperate and dangerous as to render their being at large 
without security hazardous to the community, there can be no 
intimate connection between two individuals in regard to their 
‘characters as to render them liable for a joint inquisition. 


LL.R. 45 All, 109; 47 M. LJ. 689; and LL.R. 27 Cal, 781, re- 
ferred to. 


Held further, that S. 110 was jatended to-deal with ex-convicts 
or habitual criminals and dangerous and desperate outlaws who 
were so hardened and incorrigible that the ordinary provisions of 
the penal law and the normal fear of condign. punishments for 
crime were not sufficient deterrents or adequate safeguards for the 
public. The section was not obviously intended for use against 
merely undisciplined people such as local bosses and. faction 
leaders on allegations such as that they were tyrannical and high- 
handed self-appointed village dictators, that they fined poor people 
who disobeyed them, punished labouring men-for alleged disres- 
pect to them, forced people to put themselves in their power by 
executing pronotes in their favour and even gratuitously interfer- 
ed in marriages between their parties. The general rule of law 
was that every man was presumed not to be a criminal or an 
offender until he had been found guilty by a competent Court. 
Regarding S. 117 (4), Criminal Procedure Code, conviction by 
public opinion should only be permitted to take the place of 
conviction by Court in rare and exceptional circumstances. 


K. S. Jayarama Atyar, K. Venkataramani and R. Sundara- 
lingam for the Petitioners. 
T. S. Anantharaman for the Crown. 


K. C. 


Madhavan Nair and King, JJ. . A.S. No, 548 of 1931, 
29th September, 1937, ` ` 

Hindu Law—Joint family—Acquisitions by one member in his 
name—Small nucleus—Onus of proving that acquisitions were all 
joini—Nature of nucleus, : 

One Va had an elder brother Ve. They were members of an 
undivided Mitakshara Hindu family. Va was in Government 
service on a salary of Rs. 60 per mensem for about 15 years. In 
1875 the brothers partitioned. About Rs. 2,630 came then into 
Va's hands, After their mother’s death, he got a sum of Rs. 500 
being his share of the money left with her at the partition. This 
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Rs, 500 came to him long after the acquisition of the suit proper- 
ties. Rs. 2,000 of the Rs. 2,630 was lent out on mortgage and that 
was discharged. There was no evidence to show whether any portion 
of this money was utilised by Va in buying the suit properties. If 
Va had.no personal income or if the private property were acquir- 
ed more or less at the time when this money was got back, it may 
be said that family nucleus has been used to stamp this as joint 
family property. But these properties were acquired from time to 
time during various years—1884 a sale for Rs. 9,000, 1885 a house 
for Rs. 2,000, 1895 another for Rs.’2,750, etc. In 1892'he was worth 
about Rs. 20,000. There was no evidence that any portion of the 
ancestral property which he had with him went towards the pur- 
chase of any of these properties. Admittedly he did not keep any 
separate accounts of the income from the ancestral property or of 
his own private income. l 

Held, that it is only when a person alleging that the property 
isancestral proves that there was a nucleus by means of which 
other property may have been acquired that the burden is shifted 
- on to the party pleading self-acquisition to prove that the property 
was acquired without any aid from the family estate. That is, it 
is only after itis shown that the family was possessed of some 
property with the aid of which the property in question could have 
been acquired, that the onus shifts to the party alleging self-acqui- 
sition to affirmatively make out that the property was acquired 
without any aid from the joint family estate. Having regard to 
the cases, the mere proof by the defendant that his grandfather 
Va had with him ancestral property of Rs. 2,630 will not by itself 
shift the burden of proof to the plaintiff of proving that the sub- 
sequent acquired properties were acquired with his private earn- 
ings.. The defendant, to shift the burden on to ‘the plaintiff, will 
also have to prove that the ancestral property was such that by its 
means his grandfather may have acquired the subsequently acquir- 
ed properties. Inthe light of the decisions the presumption is 
against blending. , 
* ALR. 1928 Lah, 397; A.LR. 1935 All. 67; 1937 M.W.N. 835; 
(1937) 1 M.L.J. 364 and 45 L.W. 442, followed. 


17 M.LJ. 184; LL.R. 33 All. 677 and I.L.R, 46 Mad. 373, dis- 
tinguished. . 
Case-law discussed. 
T. M. Krishnaswami Aiyar and P. S. Ramachandra Aiyar for 
Appellant. 
` P. S. Narayanaswami Aiyar for Respondent. 


S. V. V. Se 
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The Chief Justice. C. R. P. No. 1416 of 1935. 
24th September, 1937. 

Award—Arbitration—Private reference—Registration Act (as 
amended in 1929), S. 17 (1) (b)—If requires registration, 

A suit was filed for the filing of an award passed by an arbi- 
trator on a private reference under paragraph 20 of Schedule II of 
the Civil Procedure Code and for the passing of a decree in terms 
thereof. The properties dealt with under the award were of the 
value of more than one hundred rupees. The question was whether 
the award required registration under the Amended Act. 

Held, that the award in question required registration and not 
having been registered cannot be admitted or acted upon by the 
Court. ` 

LL.R. 62 Cal, 201 and I.L.R, 15 Pat. 579, followed. 

K. Bashyam and R. Kesava Aiyangar for Petitioners. 

K. Rajah Aiyar, A.S. Srinivasa Aiyar and S. Seshadri for 
Respondents. 

S.V.V. eS 


Sir M. Venkatasubba Rao and Appeal No. 135 of 1931. 
Sir Abdur Rahman, JJ. 
28th September, 1937, 

Wokf—Mutavalli selling wakf property as private \property— 
Adverse to trust—Presumption of title in case of long and quiet 
possession—Limitation Act (IX of 1908), Arts, 142 and 144— 
Applicability, 

Possession of wakf property by an alienee from a mutavalli 
who purports to sell the same as a private owner of the properties 
and not as manager of the wakf is adverse to the trust from the 
date of alienation and possession thereunder as the same amounts 
to a negation of the trust. 

A. S. No. 156 of 1926, followed. 

LL.R. 46 Mad, 751 (P.C.); LL.R. i2 Pat. 251 (P.C.) and 
LL.R. 59 Mad. 809 (P.C.), considered. 

The presumption of a lawful origin of title in support of long 
and quiet possession can properly be drawn, even where an aliena- 
tion of trust property is made without any recitals of necessity and 
there is a complete failure of actual evidence owing to lapse of 
time. l 

LL.R. 57 Cal. 1293 (P.C.) and LL.R. 46 Bom. 481 (P.C.), 
applied. $ 

Art. 142 of the Limitation Act only governs cases where the 
plaintiff sues for recovery of possession On the ground of his title 

NRC 
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and! on the further allegation that the defendant was his tenant, 
and where the tenancy is found to be not Brewed: during the trial. 
Art. 144. is not applicable to such cases. 
21 L.W, 398, not followed. i 
` Case-law discussed. ` 
K. Rajah Aiyar and S. Nagaraja Aiyar for Appellants. 


S. Panchapakesa Sastri, K.R. Krishnaswami Aiyar, K.S, 


Desikan, A. S. Viswanatha eee and S$. Muthiah Mudaliar for 
Respondents, 





<2 K.C. 
The Chief Justice and Madhavan Appeal No, 38 of 1932, 
Nair, J. 
30th September, 1937. 


Hindu Law—Power’to adopt given to a widow—Refusal to 
act thereon—Widow’s rights to property whether affected, 


On 19th February, 1921, T made a will. - Therein he appoint- 
ed three people as executors, named S as the person to be adopted, 
and in case S’s father refused to give S in adoption.some other 
boy was directed to be adopted. The will contained directions for 
maintenance of the adopted son and widow, for performance of 
funeral and annual ceremonies, for accumulation of the balance of 
income and finally for handing over of the estate to the boy to be 
adopted on his attaining majority. T died on 23rd pone 
1921, 


On 20th March, 1921, the executors created a deed of trust in 
favour of S giving out that S had been in fact adopted by T on 
22nd February, 1921, that is, a day before his death, Thereupon 
the widow V filed a suit O. S. No. 405 of 1921 for a declaration 
that the alleged adoption was false, that the alleged will was not 
true and valid and asked for possession of the properties, S and 
the executors were made defendants. The High Court had held 
(1) that the adoption was false, that the will was true and valid; 
(2) that on a proper construction of the will the power to adopt 
was really given to the widow. Though the question of the 
widow’s right to, possession under the will. was argued, no decision 
was given thereon and the High Court had decided that the widow 
was not entitled to possession on her claim as against the will and 
therefore dismissed the suit. 


Thereafter the widow V filed a suit out of which the present 
appeal arises for possession of the properties and for accounts from 
the executors, on the ground that as nobody had been adopted and 
as she had decided not to adopt, the executors could not cling on to 
the properties but must hand them over to her. ‘The exctutots 
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defended the suit but their objections were over-ruled and the 
Court granted V a decree for possession and accounts as prayed 
for. 

One of the executors preferred an appeal to the High Court. 
It was contended that the decision of the High Court in the prior 
suit operated as res judicata, that the will created a trust in 
favour of the executors, that S took the estate as persona desig- 
nata or a Universal Legatee and finally in any event, the widow 
was not entitled to possession for though she might now be resolv- 
ed not to adopt she might change her mind and adopt any moment 
before her death. f 

Held, (1) that the previous suit did not operate as res judicata; 
(2) that the will did not create a trust in favour of the executors; 
(3) that S was not a Universal Legatee; (4) that though a direc- 
tion might be given by a will to adopt, the widow was under no 
legal obligation to do so (ILL.R. 28 All. 377 and 7 M.I.A. 169) ; and 
(5) that her refusal to adopt would not deprive her of her rights 
to property (LL.R. 7 Cal. 288 and 27 L.W. 370). 

Per Madhavan Nair, J—The widow was under no religious 
obligation to adopt. There are no texts on this point. She cannot 
be compelled to act upon it unless and until she chooses to do so, 
Her rights to property could not be affected by her refusal to 
adopt. 

: C. Narasimhachari and M. E. Rajagopalachari for Appel- 
ant, 

P. N. Appuswami Aiyar for Respondent. 

K.C. 


Varadachariar and King, JJ. Appeal No. 114 of 1932. 
7th October, 1937. 

Hindu Law—Partition—Notice to become divided—If receipt 
of notice necessary—Will—Letter by a third party regarding the 
condition of testator on the day—If admissible in evidence. 

A father, who was undivided with his son, wrote a letter to 
him on the 3rd August saying that he wanted to inform him that 
the jointness of their status is severed and that each may do as he 
pleases with his share, and sent it by registered post. ‘The next 
day (4th) he executed a will. The letter was received by the 
son only on the 9th by which time the father had died. 

Held, the will was valid. The authorities lay down generally 
that the communication of the intention to become divided to other 
partners is necessary, but none of them lays down that severance 
in status does not take place till such communication has been 
received by the other coparceners, 
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33 L.W. 384 lays down that even if it should be assumed that 
the date of receipt of the notice by the other coparceners is 
material the severance of status dates back to. the date when 
communication was sent. The fact that the’ other coparceners 
have no choice or option in the matter clearly indicates that the. 
date of the service of notice by them cannot be material. The 
issue of the notice is enough to prevent survivorship operating. 
The question as to what will be the position where a notice is 
posted in circumstances when it will be obviously impossible for it 
to reach the addressee left open, as then it may-be argued that it is 
merely a device to defeat the law. 

Though the condition of the deceased on the day of the alleged 
execution of the will is relevant, a letter containing a description 
of that condition purporting to -have been written by a deceased 
person in a letter toa friend is not admissible in evidence either 
under S. 32 or under any other section of that Act. 

Vedaniam Satyanarayana for Appellants. 

N. Rama Rao for the Respondents, 

S. V. V. —— 

Varadachariar and King, JI. A. S. No. 308 of 1932. 

7th October, 1937. r 

Onus—Hindu Law—Lender of money toa member of q joint 
family—Onus of proof of necessity—Borrower family in possession 
of materials bearing on this question—Non-production of—Effect. 

The general rule is that a lender who seeks to make the ‘other 
members of the borrower’s family liable must prove that the 
money was borrowed or applied for family purposes, But in the 
application of this rule the defendants are not entitled to place 
undue reliance on this rule of onus if being in possession of mate- 
rials which will throw light upon the utilisation of the borrowed 
money they do not care to place such materials before the Court. 

I.L.R. 42 Mad. 629, relied on, 

B. Manavala Chowdri for Appellant. 

Ch. Raghava Rao for Respondent. 

S. V. V. 
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Burn and Lakshmana Rao, JJ. C. M: As. Nos, 304 of 1934, 
; Oth. October, 1937. 9 of 1935, 81 of 1935, 291 of 1935, 


94 of 1934, 409 of 1935 and 
C. R. P. No; 328 of 1935, 


Decree—Not engrossed on non-judicial stamp paper—Decree 
final within meaning of S.2 (15) of Stamp Act (II of 1899)— 
Decree whether governed by S.36 of the Stamp Act—Subsequent 
engrossment on non-judicial stamp paper—Applicability of S. 37, 
Stamp Act—Nature of a partition final decree till engrossment 
on. non-judicial stamp paper—Whether executable before proper 
engrossment, 


~ The plaintiff filed a suit for partition impleading as a party to 
the suit a commission agent who had to account for large sums of 
money due to the family and prayed for the recovery of his share 
of the amount found due on a proper taking of the accounts and 
the lower Court passed a decree in favour of the plaintiff and the 
other sharers for the respective amounts due to each sharer ona 
proper rendering of the accounts, The executing Court refused 
to execute the decree on the ground that it was not engrossed on a 
non-judicial stamp paper. 

Held, that the decree was a final order of a Civil Court for effect- 
ing a partition within the meaning of S. 2 (15) of the Stamp Act, 

The fact that the decree was being acted upon and executed 
for over two years does not bring the matter within S. 36 of the 
Stamp Act as there is no question of the decree being “ admitted 
in evidence ” but it was only a question of executing it and thereby 
“acting” upon it, which is prohibited by S. 35 and not cured by 

S. 36, 

The fact that the decree has been subsequently engrossed on a 
non-judicial stamp paper cannot validate the decree from the 
date on which it had been passed, nor -can it validate the pro- 
ceedings already taken in execution of such decree. S., 37 of the 
Stamp Act which validates retrospectively instruments engrossed 
on a stamp paper of sufficient amount but of improper description 
does not apply. S. 42 of the Stamp Act provides that when the 
duty levilable upon an unstamped or insufficiently stamped instru- 
ment has been paid, and the instrument has been endorsed, the 
instrument shall “ thereupon” be admissible in evidence and may 
be acted upon, and is in terms not retrospective. 

Held also, that a final decree for partition has no existence as 
a decree until it is engrossed on the proper non-judicial stamp 
paper and till that is done the suit is pending. 

I.L.R. 32 Cal. 483, followed. 


C.M. A. No. 82 of 1935 and C. R. P. No. 331 of 1935. 
N.R.C. 
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The decree having. been executed before the .same ‘was 
engrossed on non-judicial stamp paper, in spite of the objections 
of the judgment-debtors as to its non-executability, a third party 
became the Court .auction-purchaser. Later on, at the instance of 
the judgment-debtors the executing Court reviewed the matter, 
held the decree not executable and refused to confirm the sale. - 

Held, that there being no decree in existence at the date of 

the sale, the sale proceedings were a nullity.- The auction- 
purchaser who bought for value at the sale held by the Court 
bona fide and with no -reason to suppose that there was anything 
lacking in the Court’s power to sell cannot be protected. I.L R. 
14 Cal. 18 and I.L.R. 25.Bom. 337, distinguished,.as cases where 
the ‘executing Court had jurisdiction to sell, © 
` Held also, that an. application by an auction- purchaser re 
confirm the sale-deed did not lie; and an order rejecting such an 
application was. neither appealable nor revisable. Confirmation 
follows automatically under r, 92 (1) and setting aside the sale 
follows automatically under r. 92 (2) of O. 21, Civil Procedure 
Code. 


V. Suryanarayana and K. Kameswara Ras for Aorelian: 
(Decree-holders and Auction-purchaser). 
_ G. Lakshmanna, G. Chandrasekhara Sastri, B. Somayya and. 
M.S. Ramachandra Rao for s ieaiaa (Judgment-debtors). 


K.C. ——— 


Horwill, J. s. A. No. 615 of 1936; 
8th October, 1937. ; 

Declaratory suit—Suit by assignee of a pro-note--Decree— 
Later suit by assignor for a declaration that the assignee had no 
fight in respect of the decree—If maintainable, 

The second defendant executed a promissory note in favour 
of the plaintiff who assigned the same to the first defendant. Sub- 
sequently the first defendant filed a suit against the second defen- 
dant and obtained a decree. The present suit was brought for a 
declaration that the first defendant had no right whatever in 
respect of the decree obtained by him against ‘the second defen- 
dant and that it belonged exclusively to the plaintiff. 

Held, that the relief as to declaration being in the discretion 
of Court, whatever might be the effect of the declaration the’ suit 
was maintainable. an 

68 M.L.J. 129, followed. 

A. S. Srinivasa Aiyar and S. Seshadri for Appellant. 

R. Sundaralingam for Respondent. 

S: V. V. ; 
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The Chief Justice and Cr. M. P. No. 1084 of 1937. 
Madhavan Nair, J. 
12th October, 1937. 


Contempt of Court—Pending case—Newspaper article tending 
to create prejudice—Intention of publisher and writer if material, 


Where the editor of a newspaper published an article which 
stated with reference to a pending suit that the defendants’ case 
was true, that the plaintiff who was a zamindar had used his influ- 
ence maliciously and procured convictions of the defendants in 
criminal cases and added that the conduct of the plaintiff was 
intended to ruin the defendants who were poor, zamin ryots, and 
the writer and publisher were proceeded against for contempt, 


Held, that the article tended to excite prejudice as against the 
party to the litigation and consequently arnounted to contempt of 
Court. In such a case neither the circumstance that the trial Judge 
was not likely to get prejudiced on account of the article nor the 
absence of intention on part of the writer or publisher to prejudice 
the trial of the suit is material in deciding the question of 
contempt of Court. 


The St, James’s Evening Post case, (1742) 2 Atk. 469: 26 E.R. 
683; Litiler v. Thomson, (1839) 2 Beav. 129: 48 E.R, 1129; The 
William Thomas Shipping Co., In re, (1930) 2 Ch. 368 and I.L.R. 
55 Mad. 262, referred to. 


M. Patanjali Sastri and P. S. Raghavarama Sastri for 
Petitioner. 


B. Somayya for Respondents. 
B. V. V. —— 


Varadachariar and Abdur A, S, No. -196 of 1932. 
Rahman, JJ. 
19th October, 1937, 


Mutt and Matadhipathi— Alienation by—.Court-sale—If I.L.R. 
44 Mad. 831 will apply or 1.L.R. 46 Mad, 751—Adverse possession. 


The plaintiff instituted the suit on the footing that he is the 
„present matadhipathi of S mutt and that the suit properties formed 
part of the properties of the mutt. The plaintiff sued for re- 
covery of the properties from the defendants, who are in posses- 
-sion in pursuance of a Court auction purchase in 1906. This 
Court salé was held in execution of a decree obtained on a mort- 
gage executed in 1899 by one S, who, it is said, was a kind of joint 
matadhipatht with A, the plaintiff’s predecessor-in-title. As the 
defendants are in possession since 1906, they pleaded title by 
adverse possession. A died only in 1919 and this suit was filed in 


1927. The lower Court held that the involuntary character of the 
N.R.C, 
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sale precluded the application of ILL.R. 44 Mad. 831 to this’ case 
and that it came within the principle of I.L.R.46 Mad. 751. 


Held, that it is nota correct statement of. the distinction. 
Where property-is held on trust in- the strict legal sense, adverse 
possession may begin to run from the date of the alienation or 
Court sale, if the alienation or sale was void, for instance when it 
was made for. the discharge of the private debts of the trustee. 
This case was argued on the footing that the properties were not 
trust properties but only mutt properties of which the matadhi- 
pathi was the manager. As statedin I.L.R. 12 Pat. 251, the 
material question is whether the transaction is one which, though 
not binding upon the institution, can be held to be good for the 
lifetime of the particular matadhipathi, If the property is not 
held on strict trust, prima facie a mortgage by the matadhipathi 
for an alleged mutt purpose will be binding on the mortgagor and 
on the mutt properties during the tenure of his ‘office; the execu- 
tion sale which follows the decree obtained on the mortgage is 
nothing more than the working out of the mortgage. So it is not 
correct to regard the execution sale as introducing a new princi- 
ple for the purpose of determining the question of limitation. So 
plaintiff will be entitled to claim that limitation should be reckon- 
ed only from the date of A’s death. 


`T. S. Nataraja Pillai for Appellants. 
K. S. Desikan for Respondents. © 
S. V. V. —--— 


Varadachariar and Abdur A. S. No. 56 of 1932, 
Rahman, JJ. 
21st October, 1937. 


Deed—Construction—Compromise—Estate given to the widow 
under the deed—If an absolute estate or a limited estate, 


Up to December, 1888, Zemindari B was in the possession of 
one K, who died in December, 1888, leaving him surviving a widow 
Ka, a daughter M and a step-brother V. For many years after 
1888 every person connected with this family seems to have pro- 
ceeded on the footing that this step-brother V was disqualified to 
inherit. The deceased Zemindar had an uncle V7, the grandfather 
of the first defendant. Vihad a son Kn who was the plaintiff in 
O. S. No. 16 of 1889, which was compromised by Ex. B. On the 
death of K disputes arose as to the succession to the Zemindari. 
Pursuant to certain statements made by the uncles and Kx the estate 
was registered by the Collector in the name of the widow Ka. Suit 
O. S. No. 16 of 1889 was filed by Kz on foot of the Zemindari 
having come to him by survivorship, That suit was compromised 
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by Ex. B, As regards the Zemindari, the arrangement was that 
the widow should enjoy it for her life and that Kn and his heirs 
should take it after her death, With regard to certain other pro- 
perties cl. (6) provided as follows:—‘Excluding the said 
Zemin, the buildings within the palace of Kasba B, in the enjoy- 
ment of the first defendant, and the nanja, punja and garden lands 
odd Waa which belonged to the deceased K or which were in his 
enjoyment in the said Zemin or in other places, shall be held and 
enjoyed by the first defendant and her heirs, with absolute rights, 
with powers of alienation by way of gift, exchange, sale, etc., so 
that the plaintiff and his heirs may not have subsequent claim there- 
to”. Cl. (7) provided “the immovable and movable properties 
acquired during the lifetime of the said first defendant, either 
out of the income of the Zemin or out of any other funds, shall 
exclusively belong to the first defendant with powers of alienation 
SIEA further after her death, they shall belong to the said 
` first defendant’s own heirs”, 

Held, that the properties covered by cl. (6) and cl. (7) were 
both taken by the widow absolutely. It may be that if cl. (6) 
made no reference to heirs at all or to unrestricted powers of dis- 
position but merely granted the estate simpliciter to the widow, it 
would be possible to infer that only a woman’s estate and not an 
absolute estate was intended to be conferred on the widow. But 
when the clause expressly says that the widow and her heirs 
should take the property with absolute rights, with powers of 
alienation, it is not reasonable to say that the words do not connote 
what their natural meaning conveys. ‘ Her own heirs’ in cl. (7) 
was so used, as many cases then held that her savings and invest- 
ments would pass as part of the main estate and it was not intend- 
ed to render the “ heirs ” in cl. (6) refer only to the husband’s 
heirs, The antithesis was between a claim that these acquisitions 
should pass with the zemindari and a claim that they should pass 
to the woman’s heirs. 

K. V. Krishnaswami Aiyar, C. A. Seshagiri Sastri and K, 
Chandrasekhara Aiyar for Appellant. 

S. Srinivasa Aiyangar, K. Rajah Aiyar, P. N. Appusami and 
D. Ramaswami Aiyangar for Respondents. 


S.V.V. esta 


[F.B.] 
The Chief Justice, Varada- O. P, No, 173 of 1936, 


chariar and King, JJ. 
22nd October, 1937. 


Income-tax—Company—Lending moneys—Income largely 
from such transactions—Clause that borrower must become a 
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member—Membership fee nominal—Also returnable later—If 
company a banking concern or a mutual benefit society. l 

- After the decision in 2 Income-tax Cases 886, with regard to 
this very fund, holding that it was to be treated asa banking 
concern and not asa mutual benefit society inasmuch as the fund 
had made considerable profits out of lending money to non-mem- 
bers, the fund altered the memorandum and articles of associa- 
tion by requiring that a person who required a loan must become 
a member; but'he could become a member on payment of one 
rupee, which he was entitled to withdraw at the end of 2 years. 
The ordinary shares have been issued to persons who, under the 
former scheme, would have been non-member borrowers. Unlike 
LL.R.47 Mad.1, in this case the fund obtained considerable 
income from loans to non-members. No doubt it now only gives 
loans to persons who become ‘members’ but it was found that the 
membership was merely nominal and the company carries on in , 
reality the same business as it did before alteration of the memo- 
randum and articles of association. 

Held, that a person who wants a loan can obtain one from 
this company, if he pays one rupee for a share and that also is to 
be paid back to him after 2 years. Out of a gross income of 
Rs. 33,954-7-8 in the year ending March, 1930, a sum of 
Rs, 14,217-13-9 represented interest on loans granted to such 
members and only Rs. 139-11-4 was paid to them as dividend. The 
large profits which the company made were distributed to its real 
shareholders, By borrowing from the company, these members 
made large profits for the company in which they were not allowed 
to share. In these circumstances the company cannot contend 
that it is a mutual benefit society and its income is not taxable. 
The borrowers become members, but members in name only, as 
their membership does not give them the benefits of members of a 
mutual benefit society. 

(1897) 2 Q.B. 402, followed. 

N. Srinivasa Aiyangar for Assessee. 

M. Patanjali Sastri for Income-tax Commissioner, 


S.V.V. 
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[E. B.] 
The Chief Justice, Varada- O. P. No. 181 of 1936. 
chariar and King, JJ.. 
13th October, 1937. 

Privy Council—Petition for leave to appeal—Income-tax case- 
—Appeal satisfying the requisites for appeal—If respondent can 
object on the ground that he cannot bear the costs of appeal 
Court if can direct petitioner to pay for costs of appeal here. 

Where an application for leave to appeal is made by the 
Commissioner of Income-tax and there is a substantial question of’ 
law involved in it, and it otherwise satisfies valuation, etc., it is not 
a ground to refuse leave merely because it would put the assessee 
to considerable expense. No condition can be imposed that the 
Income-tax authorities should pay his costs. It.is for the ‘Privy, 
Council to.decide the question of costs, 

44 M.LJ. 217, referred to. 

M. Patanjali Sastri for Petitioner. - : 

M. Subbaraya Aiyar for Respondents, 

S. V. V. —— 

Varadachariar and King, JJ. _ Appeal No, 238 of 1932, 
26th October, 1937. 

Hindu Law—Maintenance—Arrears of—Award of—Princi-. 
ples, es i 

It is stating the legal position too high to say that the award 
of arrears of maintenance to a Hindu woman is a matter of discre- 
tion, The result of the authorities rather is that the plaintiff is 
entitled to arrears unless there is anything in her conduct pre- 
cluding her from making that claim or anything to suggest that 
the defendant might have been misled. 


P. V. Rajamannar and K. Subba Rao for Appellant. 

K. V. Gopalaswami and M. Sriramamurthi for Respondents. 

S. V. V. — 
Varadachariar and Pandrang Row, JJ. Appeal No. 87 of 1937. 

29th October, 1937. 

Appeal—Civil Procedure Code, O. 7, r. 11—If applicable to 
appeals—A pplication under S. 149—Dismissal of—Appeal barred 
when.deficient court-fee paid—If appeal barred by limitation. 

The memorandum of appeal was filed on ‘23rd March, 1935, 
which was within the time allowed by law, but with a court-fee of 
Rs. 5 while memo. of appeal stated the proper fee was Rs, 224-15-0. 
The papers were returned on more than one occasion for various 


purposes and on 15th July, 1935, the valuation was amended 
NLRC, 
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making Rs. 111-5-0 as the correct court-fee payable, This too was 
not paid for some time and finally an application was filed under 
S. 149, Civil Procedure Code, for extension of time to pay deficient 
court-fee and also the court-fee was paid. But by that time, the 
time for appeal had expired, The petition under S. 149, Civil Pro- 
cedure Code, was dismissed but it was argued that nevertheless the 
memo, of appeal cannot be held not to have been in time because 
on the analogy of O. 7,r. 11 the appellants ought to have been 
called upon within a time fixed to pay the deficient court-fee and 
that until that had been done it is not open to the Court to reject 
the appeal. 
Held, O. 7, r. 11 does not apply to appeals. 


27 M.L.J. 677; I.L.R. 61 Cal. 663; I.L.R. 1 Lah. 236; 3 Pat. 
L.J. 74 and I.L.R. 50 All. 980, followed. 


In view of the provisions of S. 4 of the Court-Fees Act, it 
cannot be said that the mere filing of a paper without the proper 
court-fee amounts to a proper presentation of the appeal -for all 
purposes, Also S. 149, Civil Procedure Code, itself seems to imply 
that in the absence of an order granting time under S. 149 the 
presentation of the unstamped or insufficiently stamped memo, of 
appeal will not amount to a valid presentation. The petition under 
S. 149 having been dismissed the appeal must be dismissed as not 
presented in time. 


P. Satyanarayana Rao for Appellants, 
Ch. Raghava Rao for Respondents. 
S. V. V. Taskun 


Varadachariar and King, JJ. Appeal No. 292 of 1932, 
1st November, 1937. 


Hindu Law—Father-—Business started by—Liability of sons— 
Personal liability of, by virtue of pious obligation doctrine. 


All that LL.R. 54 All. 564 says is that no charge could be 
created over the joint family property to secure the repayment of 
money borrowed for a business started for the first time by the 
father of a Mitakshara joint family, The Privy Council do not 
suggest that the sons could not be liable in respect of the debts 
thus borrowed even under the pious obligation doctrine, The mere 
fact that a father cannot create a valid charge in respect of such a 
debt does not exclude the application of the pious opligagon 
doctrine to such debts. 

P. V. Vallabacharyulu for Appellant. 

P. S oma tiadaram i for Respondent. 

S, V. V. 
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Varadachariar, J. — C. R. P. No. 1347 of 1936. 
3rd November, 1937. 


Court-fees—Malabar tavazhi—Suit for PAGNE EBS and 
morigages by karnavan—Court-fee payable. 


A suit was brought for partition of certain tavazhi properties 
on the footing that the plaintiff is a junior member thereof and that 
the suit properties are tavazhi properties. The first defendant is the 
karnavan of the tavazhi. The plaint refers to certain mortgages 
and debts and alleges that these are not binding on the tavazhi. In 
regard to one item, the plaintiff contended that as the karnavan is 
still in possession of that item, he should not be called upon to pay 
court-fee so far as regards that item, 


Held, following I.L.R. 53 Mad. 540 that court-fee ought to be 
paid. On the date of suit the first defendant’s possession was not 
on behalf of the tavazhias per the plaint. Therefore court-fee’ 
must be paid under S. 7 (5). 


In respect of the debts, the plaint says that they are not binding 
on him or his tavazhi and has made the creditors also defendants, 
The plaintiff offered in the High Court to make an amendment of 
the plaint by limiting the prayer in the plaint to a decision of the 
question whether the particular item is tavazhi or personal property 
of the first defendant. The amendment was allowed. The mort- 
gage on this item was made on the footing that this was first 
defendant’s individual property. 


Held,on this item no court-fee need be paid on mortgage 
amount but it is enough if he pays under S.7 (5). The view in 
64 M.L.J. 24 that if the plaintiff in a partition suit attacks a mort- 
gage of joint family property made by the manager and asks for a 
declaration that the mortgage is not binding on his share he is 
bound to pay court-fee in respect of such declaration under 
Art. 17-A (1) doubted, on the ground that it does not consider 
the question whether such a suit can be regarded as a suit for 
declaration where no consequential relief is prayed for. 


Held, that as regards the debts it is not correct to say that a 
prayer in a partition suit relating to the binding character of 
particular debts can be regarded as a prayer ina suit where con- 
sequential relief is not prayed for, inasmuch as it is held in ILL.R. 
50 Mad. 535 and I.L.R. 17 Lah. 657 that in a partition suit it is 
proper to make provision for the discharge of family debts. 


Once it is recognised as the duty of the Court to make provi- 
sion for the discharge of binding debts before partition is decreed 
the suit should be dealt with as one in which consequential relief 
is prayed for, 
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LL.R. 58 Mad, 821 and (1937) 2 M.L.J. 616, not followed. 

D. A. Krishna w ariar for Petitioner. 

K. Kuttikrishna Menon for Respondent. 

K. S$. Champakesa Aiyangar for The Government Pleader 
(K. S. Krishnaswami Aiyangar) for the Government. 

S.V. V. 


Varadachariar and King, JI. Appeal No. 378 of 1932, 
4th November, 1937, ` 


Malabar Law—Karnavan—Powers of—Karnavan akii a 
share in a kuri chit—Tarwad properties charged—If binding on 
tarwad—T est of binding nature of ihe transaction. 

Where a karnavan of a tarwad executed a security bond as 
karnavan. charging the tarwad properties with the repayment of 
monies due for 14 instalments in respect of a kuri.chit in respect 
of which he (karnavan) had taken one share, the transaction and 
the validity of the bond has to be looked at more from the point 
of view of considering whether it was a prudent exercise of 
discretion on the part of the karnavan to enter into the chit 
transaction. 


A. S. No. 218 of 1911 (Benson and Sundara Aiyar, JJ.) and 
2 Tr.L.J. 443, followed. 


These transactions should be viewed not with reference to’ 
the rigorous test applied when determining the validity of a 
borrowing but with reference to considerations of prudence and 
an honest exercise of discretion by the karnavan in the light of all 
the.circumstances of the case. 

B. Sitarama Rao and N. A. Krishna Aiyar for Appellant. 


T. R. Venkatarama Sastri, A. Sivarama Menon and Parakai 
Govinda Menon for Respondents. 


S. V. V. 
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Pandrang Row, J. © C. R. P. No. 384 of 1935. 
12th November, 1937. : 


Civil Procedure Code (V of 1908), O. 41,rr.27 and 29— 

Additional evidence—Admission in appeal-- Principles governing. 

© Where additional evidence was tendered to the appellate Court 
on the ground of its having been discovered subsequent to the, 
judgment of the first Court and that an application for review was 
unsuccessful, and the appellate’ Court allowed the additional 
evidence to be marked as exhibits on the ground that it was neces- 
sary to do so “in the interests of justice” but the Court in allowing 
the appeal finally observed ‘that it did not base its finding on the 
additional documents which had been perused by the Judge and 
which pointed to the same conclusion to which the learned Judge 
had already arrived, i 

“ -Held, (1) that the appellate Court had no jurisdiction under 
O. 41; r- 27, ‘Civil Procedure Code, to admit additional evidence 
unless it required it, that is, finds it needful for the purpose of 
enabling it to pronounce judgment; ` 

LLR. 31 Bom. 381 (P.C.) and ‘LL.R.10 Pat. 654 (P.C.), 
relied on. ` 

(2) that, the formula “that it is necessary in the interest of 
justice” is not enough to satisfy the provision of O. 41, r. 27 (2) 
which requires the Court to, record its reasons for admitting 
additional evidence; 

- (3) that where additional evidence i is directed to be taken the 
appellate, Court should specify. the point to which the evidence is 
to be confined ; as required by O. ie r. - 29, Civil Procedure Code; 
and ` 

(4)’ that ia such cases the opposite party should be given ari 
opportunity to adduce further evidence in rebuttal thereof. 

_ Ty R. Venkatarama S asiri aug T. S. Venkatesa Aiyar for 
Petitioner. ; 

y. Radhakrishnayya, V., A ne and T. V. Ramiah 
for Respondénts. i KOREAN 
-B VV, . u ET a ; 

[F. B.] Ta ae . 
! The Chief Justice, Varadachariar, ` S. A. No. 393 of 1937. 
Burn, King and Venkataramana Rao, JJ. 
15th November, 1937, 

Madras Court-Fees Act (VII of 1870) Suit ia account, etc. 
—Relief for account valued by plaintiff—Preliminary decree— 
Appeal against by defendant—If defendant bound by plaintifs 
valuation or can value as he pleases—Final decree—Appeal— 
Court-fee on amount decreed. 
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In a suit for recovery of possession of immovable property 
and for an account filed in the Court of the Subordinate Judge of 
Madura, the plaintiff valued his relief, so far as it concerned his 
claim for an account, at Rs. 3,000. He obtained a preliminary 
decree, which was followed in due course by a final decree, by 
which he was declared entitled to recover a total sum-of Rs. 32 000. 
The preliminary decree was appealed against and pending that- 
appeal before the District Judge, the final decree- was passed. An 
appeal was filed against that also and both were heard together-by 
the District Judge. As a-result it was held that the plaintiff was 
entitled only to recover Rs. 6,554-5-2, The defendants appealed 
then to the High Court and valued their relief at Rs. 100 paying 
a court-fee of Rs. 11-3-0 thereon and the office accepted it in view 
of ILL.R. 56 Mad. 705. When the appeal came on for admission- 
before, Burn, J., he questioned this right of the plaintiff to value 
as he pleased and referred the question of the correctness of 
LL.R. 56 Mad. 705 to a Full Bench. > 

Held, that wording of S. 7, cl. (iv) (f) and S. 11 read in the 
light of the history of the section suggest that the defendant was 
not within the contemplation of those who were responsible for 
the drafting of the Act, But the Courts in India have always re- 
garded S, 7 (iv) (f) as applying to appeals by defendants as well 
as to appeals by plaintiffs. Even assuming this to be so, it has been 
understood in this presidency in I.L.R. 23 Mad, 490 and LL.R. 
39 Mad. 725 (F.B.), that a defendant appealing from a preliminary 
decree for an account has to stamp his memorandum of appeal 
according to the plaintiff’s valuation. Though this decision has 
not found general acceptance by the other High Courts (see 
I.L.R. 47 All. 756), no reason has been shown to disturb this prac- 
tice, Even if the effect of I.L.R. 39 Mad. 725 means reading into 
the clatise something. which.is not there, it, does not read into it 
anything more than those who prefer the Allahabad opinion would 
read into it. 

But when a defendant appeals against the anat decree, he 
knows exactly the value of his relief and must pay court- ieee on 
the amount of the decree passed against him. 

I.L.R. 56 Mad. 705, overruled. ; 

LL.R. 10 Lah. 737, discussed ‘and distinguished as | also a 
case of plaintiff, 

K. Raja Atyar and R. Rouen for Appia f 

K. S. Krishnaswami Aiyangar (Government Pleader) and 
N. Srinivasa Aiyangar for Government, 

S. V. V. A — 
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Pandrang Row and Abdur L. P. A. No. 11 of 1936. 
Rahman, JJ. 
11th November, 1937. 


Civil Procedure Code (V of 1908), O. 21, r. 2 and O. 34, rr. 4 
and 5—Agreement between the plaintiff (decree-holder) and one 
of the defendants in a mortgage suit after pre.iminary decree but 
before final decree that the plaintiff will not proceed in execution 
against some of the items—Final decree passed and execution taken 
by the plaintiff against all the items—If defendant can set up the 
agreement in bar of execution, 


In a mortgage suit after the preliminary decree was passed 
an agreement was alleged to have been entered into between the 
plaintiff and one of the defendants that the plaintiff will not pro- 
ceed in execution against some of the items of the mortgaged pro- 
perty. After this a final decree was passed for sale of all the 
mortgaged properties and the plaintiff attempted to sell the pro- 
perties included in the agreement. The defendant then set up the 
above agreement in bar of execution and the question arose 
whether the agreement was one which fell under O, 21, r. 2, Civil 
Procedure Code, and can be set up in bar of execution. In second 
appeal Wadsworth, J., held that the agreement being one after 
the preliminary decree is within O. 21, r. 2 and therefore cannot 
be set up in execution, 

Held, that the agreement can be set up in execution as it did 
not go in any way against the provisions of the preliminary decree 
nor did the agreement contemplate any modification of the final 
decree. Being simply an agreement that the plaintiff should not 
execute the final decree against certain items it fell within the 
Full Bench rulings in I.L.R, 40 Mad. 233 and I.L.R. 58 Mad. 994. . 

K. P. Ramakrishna Aiyar for Appellant. 

K. S. Champakesa Avyangar for Respondent. . 

S. V. V. _— 


[F.B.] 
The Chief Justice, Varada- Appeal No, 287 of 1932. 
chariar and King, JJ. 
19ih November, 1937. 

Limitation Act (IX of 1908), Arts. 36 and 120—Trustees of 
a public temple---Dues to temple uncollected by a prior trustee— 
Suit against prior trustee by succeeding PESTERA 120 appli- 
cable—Siarting point. 

The plaintiffs and the third defendant were the trustees of a 
temple on the date of the institution of the suit. The first defen- 
dant was the managing trustee of the temple from 1921 to Septem- 
ber, 1927. The second defendant is said to have been the trustee 
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from 26th July, 1914, to 8th February, 1928; the third defendant 
was appointed trustee on 22nd May, 1927, while the plaintiffs were 
appointed trustees only in June and July, 1928. The. suit was 
instituted on 15th September, 1930; claiming that the defendants 
should be, directed to pay certain amounts to the plaint temple 
which were due to the temple but were found .to be uncollected 
and as many. of them had become barred the temple. had been put 
to loss thereby. Jhere was a further allegation that in respect of 
items which had become barred even before the défendants took 
Office, the defendants would be liable to the temple by. reason of. 
their failure to take steps against their predecessors in office to 
recover damages under that head. To this claim the defendants 
pleaded bar-of limitation under Art. 36-of the Limitation Act. In 
view of the‘conflict between I.L.R. 20 Mad. 398 and I-L.R. 33 Mad. 
308, their Lordships Varadachariar and King, JJ., referred to a 
Full Bench the questions whether Art. 36 or Art. 120 is the pro- 
per article applicable to a suit filed against a trustee or ex-trustee 
to recover the loss sustained by the-trust by reason’of his omission 
tozcollect moneys due to the trust and if Art. 120°is applicable, 
what is the starting point. 


- Held, by the Full Bench, that Art. 36 could not apply to such 
suits and the only article which can apply to a suit like this one is 
Art.120: As for the starting point of limitation, it depends on 
whether there is a ‘sole trustee or a number of trustees and 
whether it'is a private trust or a public trust. If there is only one 
trustee of a public trust and he commits a breach, there is no per- 
son capable of suing and therefore the right to sue commences only 
when- a new trustee. had been- appointed. If there are other 
trustees who are themselves not liable, the period of limitation 
will start running immediately the loss is occasioned, because they 
will have in themselves the right to sue their co-trustee- for the 
loss occasioned by him. If the co-trustees have also made them- 
selves liable for the breach of trust, the position would ‘be the 
same as in the case of a defaulting sole trustee. In the case of a 
private trust, the cestui que trust would ordinarily have the right 
to sue from the date of the breach of trust. It will, therefore, 
depend on the circumstances when time will commence to run, 

_V. Rajagopala Aiyar for Appellant. 
` K. Rajah: Aiyarand V. Ramaswami Aiyar for Respondent, 
S. V. V. ——— 
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Varadachariar and King, JJ. Appeal No. 172 of 1932. 

3rd November, 1937. 

Limitation Act (IX of 1908), Ss. 22, 28 and Art. 44—Ward’'s 
suit against original alienee within 3 years of attaining majority— 
Alienee from original alienee added as defendant after 3 years— 
Art, 44 applicable—Deed—Construction—Use of the word ‘jointly’ 
in a gift by a Muhammadan to two donees ‘jointly —Whether con- 
notes survivorship. 

In a suit by a Muhammadan ward on attaining majority to 
set aside a sale made by his father guardian and recover posses- 
sion of the properties sold, certain alienees of portions of the pro- 
perty from the original alienee were added as defendants after 3 
years of the ward’s attaining majority, held, that as regards the 
properties in their possession the suit was barred. I.L.R. 23 Mad, 
271 (P.C.), referred to. 

In a deed of gift made by a Muhammadan in favour of his 
two grandsons ‘jointly’ and drawn up inthe English form, the 
mere use of the word ‘jointly’ in the conveying portion does not 
conclude that the donees were to take the property as ‘joint 
tenants’, Inthe absence of other indications inthe deed itself 
that survivorship as between the donees was intended, they would 
take the property in accordance with what would be consistent 
with their own personal law, namely, as tenants in common. 

I.L.R. 23 Cal. 670 (P.C.), relied on. 

T. M. Krishnaswami Aiyar and K. S. Rajagopala Aiyangar 
for Appellant. 

C. S. Venkatachariar and S. Sankara Aiyar for Respondents. 

S.V.V. ——— 

Venkataramana Rao, J. C. R., P. No. 722 of 1935, 

12th November, 1937. 

Provincial Insolvency Act (V of 1920)—Application under 
S. 54—District Judge transferring the same to the Subordinate 
Judge—Subordinate Judge’s Court having no jurisdiction in this 
insolvency—Transfer invalid, 

. The Official Receiver preferred an application under S. 54, 
Provincial Insolvency Act, to set aside a sale by the insolvent and 
the District Judge transferred the application to the Sub-Judge 
for disposal, The Sub-Judge dismissed the application aud the 
District Judge set aside the sale. The vendee preferred the 
revision, The High Court called for a fresh finding and the finding 
was that the sale was not a sham transaction. It was discovered 
at the further hearing in the High Court that the application 
arose in an insolvency which was not within the jurisdiction of 
the Sub-Court but of the District Court, 
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Held, that the order of transfer was without jurisdiction 
and therefore the proceedings were set aside and the District 
Judge was directed to withdraw. the application and dispose of it 
afresh. 

45 L.W. 313, followed. 

K. S. Champakesa Aiyangar for Petitioner. 

T. E. Ramabhadrachariar for Respondent. 

S. V. V. ——— 

Pandrang Row, J. C. M.A. No. 123 of 1936. 
19th November, 1937. : 
Provincial Insolvency Act (V of 1920), S. 51—Execution sale 

—Purchase by appellant, with knowledge of insolvency petition 
but before adjudication—If purchase bona fide—Vealidity of sale, 
against receiver—Court, if can decide the same under S. 4 of the 
Act, i 

Certain properties which belonged to the insolvents, against 
whom a creditor’s petition to adjudicate them as insolvents was 
admitted in October, 1932, were sold in Court auction. Notice of 
the petition was published in the Gazette on 14th January, 1933, 
After publication in the Gazette, the appellant, another creditor, 
who was represented throughout by her agent and who took part in 
a prior attempt to bring about composition, brought the properties 
to sale with knowledge of the insolvency petition but without 
informing the Court of the pending insolvency petition and pur- 
chased the same and was permitted to set off the purchase money 
against the appellant’s decree amount. The adjudication order in 
the insolvency was subsequently made and the properties were 
vested in the Official Receiver, who filed an application to have 
the sale set aside and for possession of the properties sold in the 
said Court sale. 

. Held, that the appellant was not a bona fide purchaser or in 
other words did not purchase in good faith when she purchased - 
the properties of the insolvents and as such was not protected 
by S.51 (3) of the Provincial Insolvency Act. The sale was 
invalid since it took place at a time when the Official Receiver 
was in law vested with the properties. 

Held, further, that the Court had jurisdiction to decide claims 
of this kind under S. 4 of the Act for the purpose of complete dis- 
tribution of the property among creditors. 

I.L.R. 59 Mad. 928, referred to and explained. 

N. S. Srinivasan for Appellant. 


K. Kuppuswami for Respondent. 
S. V. V. ——— 
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King, J. i S. A, No. 703 of 1936. 
1st December, 1937. 

Morigage—-Suit by first mortgagee without impleading second 
mortgagee—Suit by second mortgagee without impleading the first 
—Decrees in both—Sales in execution—Defendant (first mortgagee 
purchaser) earlier purchaser—Suit by later purchaser to redeem 
him—Liability of first purchaser to account for profits received by 
him. 

Properties A and B were mortgaged to the defendant and 
property Æ was mortgaged to the plaintiff. Each instituted a 
suit on his mortgage without impleading the other and bought the 
properties in Court auction, the defendant being the earlier pur- 
chaser, 

As the second mortgagee purchaser could not get possession 
of the item 4 bought by him, the present suit was brought to 
redeem the defendant. f i 

The lower appellate Court directed redemption and also 
directed an account of the profits received by the defendant from 
the date of delivery of possession, 

In an appeal by the defendant against the liability to account 
and the date from which he had to account. 

Held, that the first mortgagee defendant was bound to account 
for the profits received by him from the date of delivery of 
possession under the prior sale. 

46 L.W. 332, applied. l 

S. Amudachariar for Appellant. 

T. E. Ramabhadrachariar for Respondent. 


S. V. V. 


Pandrang Row and King, JJ. A. S, No. 363 of 1931. 
6th December 1937. 


Civil Procedure Code (V of 1908), S. 34 (2)—Decree for 
maintenance—Provision for maintenance—Charge on immovable 
property created by decree—Decree for payment—Interest on 
future instalments—Court to be deemed to have refused if decree 
is silent. 

A decree for maintenance though it provides for payment of 
money in future for future maintenance and though a charge on 
immovable property is created by the decree, is nevertheless a 
decree for payment of money within the meaning of S. 34, Civil 
Procedure Code, and where such a decree is silent with respect to 
the payment of interest on future instalments of maintenance, 
the Court shall be deemed to have refused such interest anda 
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separate suit therefor is barred under S. 34 (2), Civil Procedure 
Code. 


LL.R. 3 Cal, 602 and I.L.R. 53 Cal. 42, distinguished, 

G. Lakshmanna and G. Chandrasekharasastry for Appellants. 
B. V. Ramanarasu for Respondents. 

K. C. ——— 


[F. B.] 
-The Chief Justice, Varada- Case Referred No. 4 of 1936. 
chariar and Mockett, JJ. 
6th December, 1937, 


Stamp Act, Arts. 40 and 57—Security bond by sureties 
under S. 21 (1) of Provincial Insolvency Act—Bond by sureties 
only—Article of Stamp Act applicable. 


One C applied under the Provincial Insolvency Act to be 
adjudged an insolvent and under S. 21 (1) was required to give a 
bond with two sureties for his due appearance in the insolvency 
proceedings. A bond for Rs. 4,500 was accordingly executed by 
two sureties in favour of the Sheristadar of the Court and was 
stamped under Art. 57 of the Stamp Act. The Board of Revenue 
referred the question “whether the document, a security bond for 
Rs. 4,500 executed in pursuance of an order of the Court hypo- 
thecating also immovable property, should be stamped under 
Art. 40, Sch. I or under Art. 57, Sch. I of Indian Stamp Act” 
corresponding to Arts, 33 and 46 0f the Madras Stamp Amend- 
ment Act, 1922, The bond here was not executed by the debtor 
but merely by the sureties. 

Held, approving 40C.W.N. 1281 and I.L.R. 52 All, 844 that 
the obligation undertaken by the sureties was not an obligation 
connected with the performance of a contract by the insolvent 
and therefore Art. 40 and not Art. 57 is the appropriate article. 

K.S. Krishnaswami Aiyangar (Government Pleader) for, 
Government, . 


S.V.V. ——— 


Pandrang Row and King, JJ. e Appeal No. 76 of 1933. 
7th December, 1937, i 
Contract Act (Old Act), S. 178—Possession—Good : faith—_ 

Meaning of. < 


The first defendant, a commission agent employed to sella 
car belonging to the plaintiff wrongfully pledged it to the second 
defendant who lent the amount bona fide without any knowledge 
of the plaintiff’s ownership. The plaintiff coming to know of the’ 
wrongful pledge sued for the recovery of the car or its value. 
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Held, that as the second defendant was a pawnee in good 
faith from one who had juridical possession of the car, the plain- 
tiff was not entitled to recover the car without paying the second 
defendant the amount due to him on the pledge. The definition 
of“ good faith” in S.3 of the General Clauses Act applies to the 
Contract Act as well. 


W. Kothandaramiah for Appellant. 
M. Krishna Barathi and S. Seshadri for Respondent. 
S.V.V. 


_Pondrang Row and Abdur ‘L. P. A. No. 33 of 1936. 
Rahman, JJ. . 
10th December 1937. 


Res judicata—Co-defendants — Conditions to be satisfied— 
Conflict of interests between co-defendants—Mere possibility of 
conflict nol enough—Actual conflict necessary. 

O. S. No. 10 of 1921 was filed by 4 as a reversioner against 
Band 21 other defendants for recovery of the estate of X the 
last male holder. C, another person claiming as an assignee of 
the rights of Y, contended that he was a nearer reversioner than 
the plaintiff and wanted to be impleaded as a defendant. B did 
not contest the plaintiff’s suit and became ex parte. C was added 
as the 23rd defendant after B had become ex parte. The trial 
Court found that both 4 and C were reversioners of equal degree 
and passed a decree in favour of both. On appeal by some only 
of the defendants the Subordinate Judge, finding that neither 4 
nor C had proved his relationship to the last male holder dismiss- 
ed the suit in its entirety. On second appeal to the High Court, 
their Lordships held that the suit should not have been dismissed 
as against non-appealing defendants also, and in that view restored 
the decree of the District Munsiff as against the non-appealing 
defendants but confirmed the finding of the Subordinate Judge 
‘that A and C had not proved their reversionary right. (This 
judgment is reported in A.I.R. 1928 Mad. 1144.) 

Subsequently B filed a suit against A and C for recovery of 
the estate of X on the ground that he was the sister’s son of the 
deceased last male holder ‘X’ and that 4 and C had no right to the 
estate. 

It was contended on behalf of C that the decree in the previ- 
ous suit O, S. No. 10 of 1921 operated as a bar to the present suit 
on the principle of res judicata between co-defendants. 

Held, (1) that as B had become ex parte before C came on 
record, it could not be said that he was running away from issues 
of which he has never heard, namely, C’s claim. 





56 


(2) that of the three conditions for res judicata between 
co-defendants enunciated in I.L.R. 53 All. 103 (P.C.), the first 
condition that there must be a conflict of interest between the 
defendants could not arise at all and that therefore there was no 
bar of res judicata between the co-defendants. 

(3) it is not sufficient that there was a mere possibility of 
conflict between the defendants inter se, there must in fact be an 
actual conflict between them. 

61 M.L.J. 415 (P.C.), referred to and followed. 

A.I.R. 1928 Mad. 630, followed. 

A.LR. 1926 Cal. 568; I.L.R. 26 Mad, 104; I.L.R. 28 Mad. 517 
and I.L.R. 30 Mad. 461, referred to. , 


B. V. Ramanarasu for M. Ramachendra Rao for Appellant, 
B. Somayya and A. Bhujanga Rao for Respondents. 
S.V.V. 


“Lakshmana Rao, J. Cri. R. C. No. 443 of 1937. 
10th December, 1937, 


Indian Penal Code, S. 409—Collections by ‘Village Munsif— 
Failure to remit into treasury immediately—Remitting the same 
before complaint—Defence disbelieved—If Village Munsif neces- 
sarily guilty, 

A Village Munsiff collected fish rent but failed to remit the 
same immediately. He remitted to the treasury in three instal- 
ments, His plea that the Revenue Inspector collected the amounts 
and it was remitted as and when it was handed over to him by the 
Revenue Inspector was disbelieved. 


Held, in revision, that.the fact that the defence was disbeliev- 
ed cannot lead to a conviction as the Village Munsiff has not been 
shown to be needy and the money was. paid before any complaint 
was preferred, It might be due to carelessness. 

K. S. Jayarama Aiyar and T. E. Ramabhadrachariar for 
Petitioner, l 

. The Public Prosecutor for the Crown. 


S.V.V. ——— 
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NOTES OF INDIAN CASES. 


Arjun Das Kunpu v. MARCHIYA TELINEE, (1936) 
[1937] 1 Cal. 127. 


This case raises an interesting point of Insolvency law 
which has not been the subject of decision before. The case 
was one governed by the Provincial Insolvency Act. A person 
who had practically no assets was adjudged insolvent. As she 
had no property, there was no vesting order in any Receiver, 
nor did any creditor submit any proof. She was given 
absolute discharge. After the discharge, one of the creditors 
wanted to prove in respect of his debts, as the insolvent got 
some property by some litigation pending the insolvency. The 
question was whether the creditor could be allowed to prove 
after the order of final discharge. The learned Judge has held 
that he could and also the other creditors, as long as there 
were properties of the insolvent. 

Though the conclusion seems to be reasonable that the 
insolvent’s properties which belonged to the insolvent prior to 
the discharge should be available to the creditors, the provi- 
sions of-the Provincial Insolvency Act on the point are by no 
means clearly in favour of the learned Judge’s view. In 
coming to the conclusion, the learned Judge has relied on the 
view of the Vaughan Williams, L. J., in In re McMurdo: 
Penfield v. McMurdo!, where the Lord Justice said that in the 
English Bankruptcy Practice a creditor could come in and 
prove at any time during the administration so long as he did 
not interfere with the prior distribution of the estate. It must 
be observed at the outset that it was not a case of a creditor 


1. (1902) 1 Ch. 684 at p. 699. 
N.LC. . 
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coming in to-prove after the discharge of the bankrupt. The ` 
effect of a discharge under the English Bankruptcy Acts and 
the Indian Acts is that the bankrupt is released from certain 
classes of provable debts. As observed by Sir Dinshaw Mulla 
in his Tagore Law Lectures on the Law of Insolvency, 
at p. 278, -the effect of a final discharge is to wipe-out 
such debts. It is not merely as under the Limitation -Act 
that- the. remedy is lost but the debt is extinguished. See 
Williams on Bankruptcy, 13th Edition, p. 131. Cf. Kathayyan 
Chettiar v. Govindaswami Chettiar}. Speaking of the effect 
of the discharge under the Bankruptcy law, Lord Blackburn 
observed in Thompson v. Cohen? that as the word used 
was “released”, the debt was gone. In the face of the 
above statements of the law, we are not sure that the learned 
Judge has given full effect to the terms of S. 44.of the 
Provincial. Insolvency Act when he observes that the effect of 
a discharge is that the insolvent is no longer personally liable, 
but the properties are still liable for the debts. In this connec- 
tion, we must notice a single Judge’s decision of the.Madras 
High Court in Doraisami Pillai v. Arumuga Naicker3, which 
was.argued ex parte where it was held that the properties. of 
an insolvent which had passed into the hands of a third person 
were liable for the insolvent’s provable debts after his discharge. 
We venture to submit that the Madras decision does not give 
effect to the word “release” in S. 44 which as pointed out 
above means that the debts are wiped out or extinguished. 


Again, the decision of Vaughan Williams, L.J. in In re 
McMurdo: Penfield v. McMurdo4, relied on by the learned 
Judge was not given under any English rule of law corres- 
ponding to S. 33 (3) of the Provincial Insolvency Act. In the 
English law, a creditor has to submit his proof‘as soon as may 
be after the receiving order. This corresponds to the provi- 
sion in the Presidency Towns Insolvency Act, Schedule II, R, 1 
with the alteration that under the latter, it is the date of the 
order of adjudication and not the receiving ‘order. .This rule 
has been held to be directory by reason of the English practice 
in Bankruptcy. -It is not clear that there is any practice in 
this country under the Provincial Insolvency Act which fixes a 








1. (1931) 35 L.W. 449. : 
2. (1872) L.R.7 Q.B.C. 527 at p. 532. 3. (1935) 69 M.L.J, 799, 
4. (1902) 1 Ch. 684, 
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specific date within which proofs have to be: submitted undėr 
S. 33 (3). The time fixed is the date of discharge.. This 
provision has been understood by the Indian decisions as re- 
ferring to final discharge. (Babu Lal Sahu v. Krishna 
Prashadi, and Sivasubramania Pillai v. Theethiappa Pillai2). 
There isa division bench of the Calcutta High Court itself 
which has taken the same view later than the one under 
notice. (Nazar Khan v. Barrcloughs.). Cf. Milla’ s Insolvency, 
p: 219. The view of the learned Judge in the-case under 
notice is contrary to all of them. -It isa matter for considera- 
tion whether the: Provincial Insolvency Act has not in this 
section made a deliberate departure from the English and 
. Presidency Towns Insolvency Acts by fixing a sperite date t for 

tendering proofs of claims. : 


The learned Judge has relied on the effect of S. 64 of the 
Provincial Insolvency Act relating to a final dividend. It is 
open to question how far the argument based on the conse- 
quences flowing from S. 64 will outweigh the effect of the 
provisions directly bearing on the point. 


Bryay Kumar AppHYA v. Nacenpra Naru PALIT, 
(1936) [1937] 1 Cal. 1 (F.B.). 


This decision brings the view of the Calcutta High Court 
in line with that of the other High Courts on the question 
whether a notification “that the Munsifs of Alipore are vested 
with power to try, under the Small Causes Court procedure, 
suits for the recovery of rent, etc.”, complies with the requisites 
of clause 8, second schedule of the Provincial Small Cause 
Courts Act. The High Courts of Madras and Bombay have 
taken the view that a similar notification complies with the 
requirements of the clause and the Munsif or Sub-Judge need 
not be referred to by name. Soundaram Ayyar v. Sennia 
Naicken4, Ramkrishna Yeshwant v. The President of the 
Vengurla Municipality and Sankar Rana Patil v. Jagannath 
Mathura Lale. There was a conflict of views in the Calcutta 


1. (1924) LL.R. 4 Pat, 128. 
2. (1923) 45 M.L.J. 166: I.L.R. 47 Mad, 120. 
3. ALR. 1936 Cal. 807. 
4, (1900) 10 M.L.J. 329: LL.R. 23 Mad. 547 at p. 555 (F.B.). 
` §, (1916) LL.R. 41 Bom. 367. 6. A.LR. 1928 Bom, 265, 
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High Court between Safer Ali Mondal v. Golam Mondali and 
Akshoy Kumar Shaha v. Hira Ram Dosad®. In one of these 
cases Sir Asutosh Mookerjee and Beachcroft, JJ., held that the 
rule required that the notification should from time to time 
refer to the Munsif or Sub-Judge by name and authorise him 
to try suits for rent as small cause suits. There does not seem 
to be warrant for such a strict construction of the rule as a 
Munsif or Syb-Judge is a Judge of a Court of Small Causes 
within the meaning of the rule. Sir Lawrence Jenkins, C.J. 
and N. R. Chatterjee, J. in dkshoy Kumar Shaha v. Hira Ram 
Dosad? took a view contrary to the one in Safer Ali Mondal 
v. Golam Mondal and in conformity with that held in Madras 
and Bombay. This view has been affirmed and Safer Ali 
Mondal v. Golam Mondal1 has been overruled by the Full 
Bench of the Calcutta High Court in this case. 


a A A ee ttt RA OE a 
1, (1915) 19 C.W.N, 1236, 2. (1914) 19 C.W.N, 1238 (f.n.). 
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‘t Bar SAROOBAI v. Hussein ŠoMJI MERCHANT, (1936) 
LL.R. (1937) Bom. 18 (F.B.). 


‘It would have been much more satisfactory if the impor- 
‘tant question of law raised and decided in this. case had been 
‘referred toa Fuller Bench. It had been taken to be a well- 
settled rule of Mahomedan Law that under the Hanafi system, 
a gift of a life-estate operated legally to confer an absolute 
estate on the donee, on the principle that ‘the gift was good 
and the condition was void’. Doubts were cast on this position 
by the decision of the Privy Council in Amjad Khan v. Ashraf 
Khant. The question was again considered by the Bombay High 
Court in Rasoolbibi v. Usuf Ajam Piperdi2 where however the 
two Judges differed. One Judge held that the Privy Council 
decision must be taken to have definitely overruled the earlier 
view, while the other Judge heldthat the decision left the ques- 
tion untouched. The present Full Bench deals with the 
question again but the two Judges who had taken differing 
views adhere to their respective opinions previously given. 
The decision of the Full Bench is practically that of the third 
Judg ge who agrees with the view that the Privy Council deci- 
sion has overruled the earlier Indian decisions to the contrary. 


According to this view, therefore, the gift of a mere life- 
estate cannot be taken to be a gift of tangible property with a 
condition attached to it, so asto let inthe rule that in all 
cases the legal effect is to vest an absolute estate in the donee. 
The question will still be what was the intention of the settlor 
or donor, having regard to the whole of the document. If the 
settlor never intended to vest the absolute estate in the donee, 
that intention will prevail, and the rule will not operate 
` to defeat that intention. The further question which was left 
open by the Judicial Committee whether the life-estate attempt- 
ed to be created will be valid even as a life-estate is decided by 
the Full Bench in the affirmative. 


It should however be noted that the majority view as laid 
down above will have the effect of affecting many titles and 
transactions that must have taken place, on the faith of the 
earlier decisions. The dissenting judgment points out that the 





1 (1929) 57 MLJ. 439: L.R. 56 LA. 213: LL.R. 4 Luck. 305 (P.C.). 
2. (1933) LL.R. 57 Bom. 737. 
NIC 
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Privy Council decision is not inconsistent with the earlier 
decisions. Itis somewhat difficult to appraise exactly what 
their Lordships mean and it is hardly satisfactory that their 
pronouncement should not have been clearer. The Madras 
High Court held in Alimamma v. Amade Bearil that the Privy 
Council decision could be distinguished by referring to the 
reverter clause in the particular document which they were 
considering and the learned Judge was not prepared to hold 
that the earlier decisions were really overruled in the absence 
of a definite pronouncement by the Privy Council. 


Having regard to the importance of the point raised and 


the many titles that will be affected, it would be more satis- 
factory if the matter is decided by a Fuller Bench. 





In re AN Apvocate, (1936) I.L.R. (1937) Bom. 99. 


Applications for re-instatement by legal practitioners whose 
names have been struck off the rolls for professional miscon- 
duct, must in the nature of things be rare. The decision under 
notice should be welcomed as stating in careful and unexcep- 
tionable terms, the principles which ought to guide the Courts 
when dealing with such applications. Striking off the rolls is 
merely a punishment and is really in the nature of a suspen- 
sion and not necessarily an exclusion for ever. The decision 
is valuable as giving a guidance as to the materials which 
should be placed before the Court in such cases so as to satisfy 
the test laid down. Instances of such applications are collect- 
ed in the decision of the Calcutta High Court reported in In re 
Abiruddin Ahmed?. 





ncenmeemanareanenennennsnsanan 


1. (1929) 58 M.L.J. 571. 2. (1910) LL.R, 38 Cal. 309. 
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SECRETARY ‘oF STATE TOR INDIA IN CoUNCIL v. JAY 
Narayan Canora, (1936) [1937] 1 Cal. 160. 

The question in this case is one of considerable interest to 
the subject, as the learned Judge has himself observed in the 
opening passage of the judgment. Some properties vested in 
executors were acquired under the Land Acquisition Act. The _ 
Collector erroneously, though bona fide, thought that the exe- 
cutors had no power to alienate the properties and consequently 
deposited the amount awarded into the Court and took posses- 
sion of the properties. The question was whether the executors 
were entitled to interest on the amount till it was paid over to 
them. The learned Judge has answered the question in the 
negative. 

We venture to think that if this conclusion is right, 
the subject under a compulsory purchaser is deprived both of 
the enjoyment of his land and the interest on the amount 
awarded for it for no default of his. In the first place, it 
must be noticed that where a subject is dispossessed under a 
compulsory acquisition, he is entitled to interest on the amount 
awarded from the date of the Crown taking possession of the 
properties unless there is anything in any statute to deny him 
that right. This was clearly pointed by their Lordships of the 
Privy Council in Inglewood Pulp and Paper Co. v. New 
Brunswick Electric Power Commissioni. It is really a branch 
of the ordinary law as between vendors and purchasers by 
which the purchaser has to pay interest on the purchase money 
from the time when he takes possession of the property. See 
S. 55 (4) (b) of the Transfer of Property Act which re-enacts 
the pre-existing law. This rule has been applied in England 
to cases of compulsory acquisition of land. (See Swift and 
Company v. Board of Trade2, In re Pigott and the Great 
Western Railway Companys and Fletcher v. Lancashire and 
Yorkshire Railway Company.) Therefore the observation of 
the learned Judge in this case that the liability to pay interest 
-is statutory is open to question, if it is meant thereby that in 
the absence of statutory provision, the subject is not entitled 
to interest on the compensation from the date when possession 
is taken. (See Inglewood Pulp and Paper Co. v. New Brunswick 
Electric Power Commission! referred to above.) Reference 


1. (1928) A.C. 492. 2. (1925) A.C. 520 at 532. 
3. (1881) 18 Ch. D. 146. 4. (1902) 1 Ch. 901. 
NIC 
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may also be made in this connection to Vallabhdas Naranji v. 
Development Officer, Bandral and The Revenue Divisional 
Officer, Trichinopoly v. Venkatarama Aiyar2 where interest has 
been given on the amount awarded apart from any provision 
in the Land Acquisition Act. 

Then we have to turn to'see whether the right to interest 
has been taken away by anything contained in the Land 
Acquisition Act. S. 34 of the Act has no ‘such effect, as 
according to the learned Judge himself it only refers to a 
deposit coritemplated by S. 31 (2) of the Act. S. 31 (2) has 
only reference to a case where there is in fact no person com- 
petent to alienate the land and not where the Collector believes 
mistakenly that there is no one competent to alienate the 
land. If therefore under a mistake, the Collector deposits the 
amount into the Court, when the owner is willing to receive it, 
there seems to be no reason in principle or under the statute 
why he should be deprived of the right to interest when he has 
been dispossessed of the property under a compulsory sale. 





MANMATHA KUMAR SHAHA v. EXCHANGE Loan Com- 
PANY, Lr., (1936) [1937] 1 Cal, 283: 


In this case, the learned Judge has taken-a bold line j in ‘he 
cause of justice and directed a minor to repay in a suit by the 
creditor thé amount of the loan which he borrowed by trau- 
dulently representing that he was an adult. This decision is 
said to have been based on the equitable rulelaid down in S. 41 
of the Specific Relief Act. In coming to this conclusion, the 
learned Judge has followed the Full Bench decision in Khan 
Gul v. Lakha Singh’ which dissents from the decision of the 
English Court of Appeal in R. Leslie, Ltd. v. Sheill4 where the 
whole question was considered by Lord Sumner who delivered 
the leading judgment and which was followed by the Privy 
Council in Mahomed Syedol Arifin v. Veoh Ooi Garks. That 
S. 41 is no new head of equity but is only an enactment of the 
old English rule that one who seeks equity must do equity is 
pointed out by the Privy Council in Mohori Bibee v. Dharmo- 





1. (1929) 57 M.L.J. 139: L.R. 56 LA. 259; LL.R. 53 Bom. 589 (P.C.). 
2. (1935) 71 M.L.J. 69: LL.R. 59 Mad. 433. 
3. (1928) I.L.R. 9 Lah. 701 (F.B.). 4. (1914) 3 K.B. 607. 
5. (1916) 2 A.C. 575. 


IT] THE MADRAS LAW JOURNAL (N.1.C.). 9 


das Ghose1, The minor does not seek any equitable remedy in 
the suit for him to be put on terms. Further as ‘pointed out by 
the Privy Council in the same case from the passage in. 
Thurstan v. Nottingham Permanent Benefit Building Society?. 
“ A Court of Equity cannot say that it is equitable to compel 
a person to pay any moneys in respect of a transaction which 
as against that person, the legislature has declared to be void.” 


It is however worthy of consideration whether the deci- 
sion of the learned Judge may not with greater justification be 
rested on S. 65 of the Indian Contract Act. By reason of the 
fraudulent representation as to age by the infant at the time of 
the transaction, the void nature of the agreement was discover- 
ed only later by the creditor. It is then a clear case for the 
application of the provisions of S. 65 of the Indian Contract 
Act and the minor is bound to make compensation under the 
. statute, even if not under any rule of equity.. The only diffi- 
culty in the way of the application of the section is the loose 
observation by the Privy Councilin Mohori Bibee v. Dharmo- 
das Ghose! that S. 65 starts from the basis of there being an 
agreement between competent parties and has no application 
to a case where there never was and never could have been 
any contract. If this passage is understood as an authority 
for the proposition that in cases of agreements void ab initio, 
S. 65 has no application, this is clearly opposed to a later Privy 
Council decision in Harnath Kunwar v. Indar Bahadur Singh’ 
where the question has been considered more fully. See also 
Annada Mohan Roy v. Gour Mohan Mullick4. The void 
nature of an infant’s agreement does not stand in any different 
footing and there is nothing in S. 65 which exempts such agree- 
ments from its scope. We are aware that the observations 
of the Privy Council in Mohori Bibee v. Dharmodas Ghose1 
have been followed in Motilal Mansukhram v. Maneklal Daya- 
bhais and Punjabhai v. Bhagwandasé but the learned Judges in 
these cases did not examine closely the observations of their 
Lordships of the Privy Council in Mokori Bibee v. Dharmo- 

1. (1903) L.R. 30 I.A. 114 at 124: LL.R. 30 Cal. 539 (P.C,) 

2. (1902) 1 Ch. lat 13. 
3. (1922) 44 M.L.J. 489: L.R. 50.1.A.69:1.L.R. 45 All. 179 (P.C.Y. . 
4, (1923) 45 M.L.J. 617: L.R. 50 LA. 239: LL.R. 50 Cal. 929 (P.C.)a 
5. (1920) LL.R. 45 Bom. 225. © 6. (1928) I.L.R. 53 Bom, 309, 
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das Ghosel. The matter was fully examined by Reilly, J., in 
Appaswami Aiyangar v. Narayanaswami Aiyar2 where the 
learned Judge critically examines them and holds that they 
cannot be followed in view of the later decision of the Privy 
Council in Harnath Kunwar v. Indar Bahadur Singh3. In the 
interests of justice, this view of Mr. Justice Reilly is entitled 
to careful consideration. 


On the other question in the case as to whether a minor 
is estopped by reason of his representation that he was of full 
age in respect of an agreement by him, all the High Courts are 
now agreed that there can be no.estoppel as against him. The 
earlier decisions are collected in Khan Gul v. Lakha Singh 
and even the Bombay High Court which took the contrary 
view has overruled its prior decisions in the Full Bench case 
of Gadigeppa Bhimappa v. Balangauda Bhimangauda5 and has 
agreed with the other High Courts. The observations of the 
Privy Council in: Nawab Sadiq Ali Khan v. Jai Kishorié are 
also to a similar effect. 





1. (1903) L.R. 30 I.A. 114 at 124: LL.R. 30 Cal. 539 (P.C.). 
2. (1930) 60 M.L.J. 117: LL.R. 54 Mad, 112. 
. 3 (1922) 44 M.L.J. 489: L.R. 50 I.A. 69: ILR. 45 All. 179 (P.C.). 
4. (1928) I.L.R. 9 Lah. 701 (F.B.). 
5. (1931) LL.R. 55 Bom, 741 (F.B.). 6. (1928) 55 M.L.J. 88 (P.C.). 
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CALCUTTA Improvement Trust v., POORNA CHANDRA 
SINGHA, (1936) [1937] 1 Cal. 300. 


In this case, a mortgage deed provided that interest at 
6} per cent. per annum should be paid, if the original rate of 
interest at 6 per cent. was not paid for fifteen days after it 
became due and the learned Judge has held thatthe provision 
for the higher rate was penal and felt compelled to award 
the lower rate. 

There is no doubt that as the learned Judge points out the 
mortgage deed was inefficiently drafted. If, on the other hand, 
the document provided that interest was payable at 63 per cent. 
but if it was paid within 15 days of the due date, the interest 
should only be 6 per cent. per annum, the higher interest would 
have been awarded in case of default and could nat be consider- 
ed penal in law, though as pointed out by the House of Lords 
in Wallingford v. Mutual Societyi and by Jessel, M.R., in 
Wallis v. Smith2, the distinction between both the classes of 
cases isirrational. This distinction which has been characte- 
rised in strong terms by the greatest judges in England has 
been introduced into this country and adopted by all the High 
Courts and by the Privy Council in Kulada Prosad Chowdhury 
v. Ramananda Pattanaik3, Maung Thu Ka v. U Thunandaé4, 
Kutub-ud-din Ahmad v. Bashir-ud-din5, Fakir Mahomed v. 
Rangiah Goundané, Fitz-Holmes v. Bank of Upper India, Lid'i, 
Burjorji Shapurji v. Madhavlal Jesingbhai8 and Mati Lal Das 
v. The Eastern Morigage and Agency Co., Lid. 9 

, In the present case, it is difficult to see why the learned 
judge felt that he was powerless to award the higher rate. The 
original rate was 6 per cent. and the rate in case of default was 
only 6} per cent. Under these circumstances, it is for the 
Court to decide, as a question of fact, whether the higher rate 
was or was not intended to be enforced and merely in terrorem. 
It has to be noticed that the explanation to S. 74 of the Indian 
Contract Act only enacts that the enhanced rate may be penal 
arid not shall be by way of penalty. That the higher rate is 
not necessarily penal under S. 74 under such circumstances has 
been laid down in Abbakke Heggadthi v. Kinhiamma Shettyl0, 


1. (1880) 5 A.C. 685 at 702. 2, (1882) 21 Ch. D. 243 at 261. 
3. (1921) LL.R. 48 Cal. 1036. 4. (1927) LL.R. 5 Rang. 371. 

5. (1910) I.L.R. 32 All. 448. 6. (1913) 1L.W. 181. 

7. (1923) I.L.R. 4 Lah. 258. 8. (1934) LL.R. 58 Bom. 610. 
9. (1920) 25 C.W.N, 265 (271) (P.C.). “10, (1906) LL.R. 29 Mad. 491, - 


NIC 
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Sivagnanam-Servaigar v. Ramaswamy Chettiart,P. C~ Paul v. 
K.A. L.R. Firm2, Chuni Lal v. Munna Lals, and Abdul: Gani 
v. Ņandlals. In the circumstances of this case, it is doubtful 
whether the higher rate of interest of half a per cent. a year is 
at all penal. 


"Again even if the higher rate is penal, andes S. 74 it is 
EA open. to: the Court to award even the higher rate 
which is fixed in the document by way of reasonable com- 
pensation as it has been awarded in-a number of cases. (See 
Sundar Koer v.- Rai Sham Krishen’.) We are not sure 
whether these aspects of the matter were presented before the 
learned Judge in the decision of the case. i 





i: EMPEROR v. CHHOTALAL AMARCHAND, I. L. R. (1937) 
Bom..183 (F.B.). `. A 


. This Full Bench decision overrules the earlier Tehi of 
the Court in Abdulsatarkhan v. Ratanlalé which followed the 
Madras decision in Ruppell-v. Ponnuswami Thevant in 
preference to the Calcutta view in Nagendranath Shahav: 
Emperor’. ‘The question turned’upon the proper construction 
of S. 15 of the Indian Merchandise Marks Act. The three years’ 
limitation: period for the prosecution of the offence laid down 
in that section starts from the date of the commission of the 
offence: -charged and not from the date of the first of the series 
of similar-offences even in cases of a continuous infringement 
of a trade mark. No doubt this construction involves that-a 
recent and later infringement well within the time-limit may 
be -made- the subject of the complaint, even though the com- 
plainant has been quiet for more than the statutory period 
after the infringement. -originally started. But the difficulties 
and. anomalies of the- contrary construction are greater; aś 
pointed out in this judgment and there is really no reason fot 
not reading the section-literally without introducing additional 
words. Even the Madras High Court has in a more recent 
case taken a similar -view and has not followed the earlier 
decision, see Md. Ahmad v. Venkanna®, 


— 
v 





l om Ayes (1911) 22 M.L.J. 85 (108). 
2, (1923) LL.R. 1 Rang. 460: ALR. 1924 Rang. 46. 


-3, Bo) LER. 1 Lah. 635. 4, (1902) I.L.R. 30 Cal. 15. 
z (1906) 17 ML, 43: L.R. 34 I.A. 9: LL.R. 34 Cal. 150 (P.C), 
--6. Saba LLR. 59 Bom. 551. 7. (1899) LL.R. 22 Mad, 488. 


Be (29) LL.R. 57 Cal. 1153. -9 ALR. 1931 Mad. 276. 
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_.. THE COMMISSIONER OF INCOME-TAX, BoMBAY. PRESIDENCY: 
v. Mrs: Prroszat, I. L. R.. (1937) Bom. 310. - ea gas 
. Income may have escaped assessment within the meaning: 
of S. 34 of Income-tax Act even where no assessment 
proceedings were started at all against the assessee in the 
previous year, and no notice under S. 22 was served on:him: 
‘The language is general and would take in all cases where,: 
whatever the cause, the income has actually escaped assessment: 
There is no good reason why the case of an individual. assessee” 
should differ in this respect from the cases of a company which: 
has a statutory duty to make a return of income even without. 
a notice. The expression ‘ escape’ no doubt premises a pursuit. 
from which an escape is contemplated, but this is sufficiently, 
met by the circumstance that every individual who receives the 
taxable minimum of income is liable in, law to De taxed. 


MAĦARAJA Sir KesHo Prasap SINGH v. BAHURIA 
Musammat Buacyocna KUER,’ eee: J. L. R. 16 Pat. 258 
(P.C.). 

This -decision of the Board is AEN as it discusses 
once again the question how far a judgment not inter partes is’ 
relevant and admissible under the Indian law and what 
probative value it has in different circumstances. The rule’ 
that so far as regards the truth of the. matter decided a judg-- 
ment is not admissible evidence against one who is a’stranger' 
to the suit is, as stated by their Lordships, accepted as a general 
rule under English law. The Indian law is the same. In some’ 
cases however a judgment whether it is a transaction or not 
within the meaning of S. 13, cl. (a) may be evidence of an 
assertion of a right under that section but in such cases its 
probative value may vary considerably according to circum- 
stances. Instances of cases where judgment was relied on as 
evidence of possession either at a particular date or of ancient 
possession in some cases can be seen in such cases as Denomoni 
v. Brojo and Ram Ranjan Chuckerbuity v. Ram Narain 
Singh2. 

But ordinarily as evidence of mere assertion of an alleged 
right a judgment has not much significance and stands on the 
same footing as a plaint. If the party lost the case, the un- 





1. (1901) 12 M.L.J. 83: L.R. 29 LA. 24: LL.R. 29 Cal. 187 (P.C.). 
2. (1894) 5 M.L.J. 7: L.R. 22 LA, 60: I.L.R. 22 Cal. 533 (P.C.). 
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successful judgment is practically useless and even where he 
has won, the probative value will be greatly discounted where 
there has been equally assertions of right by the present 
opponents. 

In the present decision, a mere assertion that a person not 
in possession of the land in suit at the time of the suit claimed 
several years ago to have had possession from sometime past 
is not serious evidence of his right. As pointed out by the 
Judges no real inference bearing on the present rights of 
parties could be drawn from such circumstance and it will not 
be sufficient even to shift the burden of proof. In almost all 
cases, even to the extent to which judgment inter partes is 
strictly admissible, other documents, like the plaint or decree 
will be found to be sufficient and the judgment is unnecessary 
to be putin. The attempt is always to get the judgment into 
the record, not for establishing mere assertion but really for 
relying on the truth of the findings contained in the same. 
Here the law is clear that such findings are absolutely inadmis- 
sible and should not be looked at. 

Another point of importance decided by this case is as to 
the proper presumption relating to possession in cases where a 
title is transferred. It is not correct to say that unless the 
purchaser shows that he took delivery of possession that there 
is. a presumption that the vendor continued in possession. It 
is for the vendor to establish that he continued in possession 
adversely to the right of the purchaser by showing receipt of 
rent or enjoyment, for a period subsequent to the transfer of 
title. 


It] ` THE MADRAS LAW JOURNAL (N.1.c.). 15: 


VENKATAPATHI RAJU v. VENKATANARASIMHA RAJU, 
(1936) 71 M.L.J. 558: L.R. 63 LA. 397: LL.R. 1937 Mad. 1 
(P.C.). 

Renunciation by a member of the joint Hindu family 
merely extinguishes his interest in the estate and does not 
affect the status of the remaining members quoad the family 
property. The separation of one member may`have the effect 
of separation of others inter se when it becomes necessary to 
fix the shares of others in order to determine the share of the. 
separating member subject however to the question whether 
they have agreed to remain united or to reunite. (Palani 
Ammal v. Muthuvenkatachala Moniagar1.) -Such definements 
of shares is obviously unnecessary when there is only a- 
renunciation by a member. Division of status by reason of a 
declaration by a member is also similar in character except in 
the case of a head of branch expressing his determination to be. 
divided which will take away his descendants along with him.” 
(Ramalinga Annavi v. Narayana Annavi2.) The father of a 
joint family has a further right, namely, of disrupting the 
family at any time during his lifetime without the consent of the 
sons and if he makes a division it has the effect of separating 
not only the father from the sons but also the sons inter se. A 
division of right or severance of joint status may result not - 
only by an agreement between the parties but also from any act 
or transaction which has the effect of defining their shares in the 
estate. The Madras High Court.in this case did not hold differ- 
ently but they held having regard to the fact that there was 
very little ancestral property and the property consisted only 
of cértain businesses which stood separately in the names of 
brothers and in respect of which each had expressed that the: 
others had no interest. This the Madras High Court held, ` 
showed that they were only tenantsin common. The High 
Court agreeing with the Court of the instance held however 
that this statement that the others had no interest was false 
and was made-with a view to get rid of the inconvenient conse- 
quences of the contrary position, the businesses in question 
being respectively arrack and toddy businesses. In view of their 
Lordships’ finding that the family had only a house,.and the 
subsequent acquisitions were apparently, only self-acquisitions, 








- (1924) 48 M.L.J. 83: L.R. 52 I.A, 83: LL.R. 48 Mad. 254 (B.C). 
i (1922) 43 M.L.J. 428: L.R. 49 I.A. 168: I.L,R, 45 Mad, 489 (P.C). 


NIC 


16 THE MADRAS LAW JOURNAL (N. 1. c.). (1937 


the mere -conclusion that the family was joint did not have 
the effect of making the property joint family property 
necessarily. According to Suthersanam Maistri v. Narasimhulu. 
Maistri1 such property if jointly acquired would prima facie 
be joint family property but it is open to members of the: 
family to: treat themselves as tenants-in-common. According 
to the High Court the admission was sufficient indication to- 
show that the businesses were individual businesses and. 
the: acquisitions with the income would retain such character 
though: enjoyed by the brothers together. Their Lordships 
proceed apparently on the view that the only question was 
whether the brothers were joint or separate. This, does. nat 
seem to be the right way of proceeding, 


MuruGesaAM PILLAI v. MINAKSHISUNDARA AMMAL, 
(1936) 71 M.L.J. 831: L.R. 63 I.A. 429: LL.R. 1937 Mad. 94 
(P.C). 


Under a compromise it was provided that the minor 
plaintiff should be paid Rs. 3,000. future mesne profits of his 
share and Rs. 12,000. agreed to be paid by thedefendant out of 
affection in all Rs. 15,000 on his executing a receipt within. 
six months of his attaining majority. He died before attain- 
ing majority. His heir applied within three years of his 
attaining majority for the amount. Two questions were rais- 
ed: (t) that the right was personal and was conditional 
on the minor attaining majority, (ii) by reason of 5.17 (1) of 
the Limitation Act the right was barred, the application being 
more than three years after the death of the minor though . 
within three years of his death. Their Lordships repelled 
both: the contentions. As regards the first point having regard 
to: the fact that the claim: of Rs. 3,000 was in respect of an 
undoubted right of the plaintiff, their Lordships held that the 
minor attaining age could not be regarded as a condition but 
merely indicated the time when payment should be made. In 
that view their Lordships, held that the right to the money, 
acesued: only on the date when the minor would, in the course 
of nature, attain majority and the application being within 
three years. of that point of time, it was in time. S.17 (1) 
which provides that the suit should be brought within three 








l. (1901) 11 M.L.J. 353: LE.R, 25 Mad. 149, 
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years applies only to cases where the cause of ‘action has 
already accrued. It is a limitation on the right of the plaintift 
and does not accelerate his right of suit or curtail the right of 
defence of the defendant to a suit brought in respect of a 
cause of action on the ground that the right has not yet 
accrued. 





 SHUKRULLAH V. ZOHRA BIBI, (1936) L.R. 64 LA. 1: LL. 
R. 1937 All. 1 (P.C.). 


This is an important case as regards practice. When 

` there is a compromise of an appeal pending before the Privy 
Council, and a minor is involved, their Lordships lay down 

that the matter should be placed before the High Court and 

the Court should be made to certify whether in its opinion the 

proposed compromise is or is not for the benefit of the minor, 


Macan LAL MARWARI v. SITARAM Panna LAL, (1937) 
I. L. R. 16 Pat. 290. ; 


Where a decree has been amended, Art. 182, cl. (4) gives 
a fresh starting point from the date of amendment. The 
question has arisen whether this sub-clause applies even when 
the execution of decree is barred at the time of amendment. 
Earlier decisions held that a decree which had already become 
time-barred by limitation could not be revived for purposes 
of execution by a subsequent amendment. (Ahammad Kutty 
v. Kottakkat Kuitul.) 


But this decision and the decisions relied on therein have 
not been followed subsequently in view of the reasoning of 
the Judicial Committee in construing Art. 182, cl. (2) of the 
Act. (See Nagendra Nath Dey v. Suresh Chandra Dey?.) 


The Madras High Court has specifically ruled that 
Art. 182 (4) should be read literally as it stands and without 
inserting into it qualifying words. (Lakshmikanta Rao v. 
Ramayyas.) This practically overrules the earlier decision to 
the contrary. The present judgment of the Patna High Court 


1. (1932) 64 M.L.J. 251: LL.R. 56 Mad. 458, 
-2, (1932). 63 M.L.J. 329: L.R. 59 LA. 283: LLR. 60 Cal. 1 ŒC) 
3, (1934). 67 M.L.J, 904. 
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is :also:to thè same effect and reliance is- placed on the later. 
Madras: decision and the decision of the Calcutta Court: in. 
Durga l Prosad Das v. Kedarnath Nayeék1.., : 

‘The proper time for raising an objection that the decree 
is‘barred is at-the time of the hearing of the application’ for” 
amendment and objection should be taken to the same.’ If 
however the amendment is allowed Art. 182, cl. (4) will apply 
as it stands and will furnish a fresh eege point, for 
exécution. - ; 


l; AJIR#1929 Cal, 650 
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Surat Corton SPINNING aNp Weavine MILLS, LID. v. 
THE SECRETARY OF STATE FOR INDIA IN Councit, (1937) L.R. 
64 I.A. 176: LL.R. (1937) Bom. 375 (P.C.). 

This decision is important to merchants who consign goods 
for transit by railways. Risk Note B. form approved by the 
Governor-General in Council under S. 72 (2) (b) of the Indian 
Railways Act, 1890, fell to be construed in this case. Their 
Lordships analyse the terms of the proviso and point out first 
that the contractual obligation of disclosure arises at once 
upon the occurrence of either of the cases (a) or (b) mentioned 
in the document and is not confined to the stage of litigation. 
The scope and extent of.this obligation both before litigation 
and during trial are next stated in clear terms and it is further 
pointed out that at the close of the evidence for the Railway 
administration which has to submit their evidence first at the 
trial, the consignor can complain to the Court that the obliga- 
tion of disclosure has not satisfactorily been discharged and 
the Court can and should decide that matter first and pass the 
necessary orders. Failure to comply with order of Court so 
passed would amount to breach of the contractual obligation 
of disclosure and the Courts will be in a position to grant the 
aggrieved party such damages as may properly be consequential. 
Apart from and altogether different from this aspect of the 
Railway’s liability there is the other question of a decision on 
the merits of the dispute as to whether misconduct of the 
administration can fairly be inferred from the whole of the 
evidence on record which is available when the evidence on 
both sides has been given. The general presumptions under 
S. 114 of the Indian Evidence Act will at this stage be equally. 
applicable to this action as to any other ordinary action and the 
Courts will weigh and appreciate the evidence accordingly. In 
the particular case their Lordships point out how the Railway, 
administration had no justification for withholding the evidence 
of the material witnesses and that was sufficient in the circum- 
stances to justify a finding that there was misconduct by 
complicity in the theft of the goods by some servant or servants 
of the Railway and they accordingly gave a decree to the 
plaintiff for the value of the articles undelivered. 





. .Firm DepHRAy- LACHMINARAYAN v. BHAGWAN Das, 
(1937) I.L.R. 16 Pat. 306. 
The soundness. of this decision, in so far as it holds that 
an application for restoration under O. 41, r. 21, Civil 
NIC 
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Procedure Code, can be treated as a review and that an’order 
dismissing it will furnish a fresh starting point under Art. 182, 

(3) of the Limitation Act is open to doubt. Itis only. 
where there has been a review of judgment, that is, where an 
application for .review is granted and where the Court there- 
after reconsiders the decision and makes a fresh order or 
decree, that a fresh starting point is given under cl. (3). 
Even if an application under O. 9, r. 13 or O. 41, r. 21 can be 
regarded as one for “ review” apart from applications which 
come strictly under O. 47, cl. (3) of Art. 182 will not govern 
a case where such applications are refused. This aspect of 
the matter does not seem to have been adverted to in the 
judgment under notice. The decision in Kurupam Zamindar 
v. Sadasiva! is a direct decision to that effect and it has been 
followed by the Patna Court in Rai Brijraj v. Nauratan Lal2. 
Though this latter judgment of the Patna Court is noticed in 
the present judgment and dissented from the distinction 
between cases of dismissal of the application and cases where 
the application is ordered is not noticed. 


Another question raised and discussed in the above decision 
is as to the applicability of cl. (2) of Art. 182, in cases where 
the appeal is not against the decree sought to be executed but 
only against an order dismissing an application for rehearing 
under O. 41, r. 21. Purporting to follow some observations of 
the Privy Council in Nagendra Nath Dey v. Suresh Chandra 
Deys the judgment holds that cl. (2) will apply. This is 
contrary to several rulings of the High Courts which however 
were before the said Privy Council decision. It would seem 
however that the decision of the Privy Council dealt with quite 
a different set of facts and their general observations are not. 
necessarily applicable to the present case. | 





1. (1886) I.L.R. 10 Mad. 66. 
2. (1917) 3 Pat.L.J. 119: 44 I.C, 575. 
3. (1932) 63 M.L.J. 329: L.R. 59 LA. 283; LL.R. 60 Cal. 1C} 
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_ Asput Hague v. TARABANNEESSA, (1936) [1937] 1 Cal. 
569. : 


The question whether a tenant can acquire by prescription 
an easement over the property in the holding of another tenant 
under the same landlord has been the subject of varying 
decisions in the High Courts in India. The learned Judge has 
held in the present case in the case of a right to a water- 
course, that such an easement cannot be acquired by prescrip- 
tion by one tenant against another tenant holding under the 
‘same landlord. 


It is clear that under the English Common law, there can 
be no ‘acquisition of an-easement by prescription, as an 
easement can be acquired by one owner in fee against another 
owner in fee and when both the tenements are in the owner- 
ship of the same owner, he cannot acquire any right against 
himself. and a tenant can only prescribe in the right of his 
landlord. Nor can such an easement be acquired under the 
doétrine of a lost grant. See per P. O. Lawrence, J., in Cory 
v. Daviesi following Wheaton v. Maple & Co.2 and Kilgour v. 
Gaddes3. Even under the English Prescription Act, S. 2, it 
has been held in these cases that one tenant cannot acquire an 
easement against another tenant of the same landlord on 
‘similar reasoning, though the contrary has been held in Ireland 
in Fahey v. Dwyert and Beggam v. M. Donald® and in an 
eatlier English case of Daniel v. Andersone. With regard to 
the acquisition of an easement of light to a building, however, 
under the English Prescription Act, S. 3, it has been held by 
the ‘House of Lords on the rule of stare decisis in Morgan v. 
‘Fear’ following Frewen v. Phillips’ that one tenant can acquire 
a right to light to his premises against the premises of another 
tenant under the same landlord. The reasoning for the distinc- 
tion is that in the case of an easement of light S. 3 does not 
require that the enjoyment of it need not be “as of right” 
under S. 3 of the Prescription Act, while in the case of other 
“easements, it has to be as of right under Ss. 2 and 5 of the Act. 


In India, the acquisition of easements by prescription 
under the statutes is governed by the Easements Act in some 
provinces and by the provisions of Ss. 26 and 27 of the Indian 


(1923) 2 Ch. 95 at 107. 2. (1893) 3 Ch. 48 at 63. 
(1904) 1 K.B. 457, 4. (1879) 4 L.R. Ir. 271. 
(1878) 2 L.R. Ir. 560. 6. (1862) 31 L.J.Ch. 610. 
8 


(1907) A.C. 425. » (1861) 11 C.B. (N.S.} 449. 
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Limitation Act in the others. The present case being one 
from Bengal, it is not governed by the Easements Act and the 
decision is in accord with the English law on the point as 
stated above. The question whether the provisions of the 
Easements Act, S. 15 reproduces the law under the English Act 
has been doubted by Phillips, J., in Ponmani Chintugath 
Koyyammu v. Kuttiammoo! though the weight of judicial 
opinion is that both of them are to the sameeffect. See Per 
Phillips, J., in Saminatha Mudaly v. Velu Mudaly2 and 
Ponmani Chintugath Koyyammu v. Kuttiammoo}l, per Abdur 
Rahim, J. Consequently, it has been held that a tenant cannot 
acquire an easement against his own landlord in Basavangudy 
Narayana Kamthy v. Lingappa Shetty8 and Bayya Sahu v, 
Krishna Chandra Gajapatit following Gayford v. Moffatt6. 
See also Udit Singh v. Kashi Ramé and Mani Chander 
Chakerbutty v. Baikanta Nath Biswas’ cases not governed by. 
the Easements Act. As regards tenants under the same landlord 
acquiring an easements other than one of light, against one 
another, it has been generally held in this country following 
Kilgour v. Gaddes8, that it cannot be acquired under S. 15 of 
the Easements Act or S. 26o0f the Limitation Act. (Madan 
Mohan Chakravarty v. Sashi Bhusan Mukherji, Radha 
Kishun v. Sunder Malo and Moni Chandra Chuckrabutty v. 
Baikanta Nath Biswast1). The contrary view held in Chotey 
v, Dal Chand12, we venture to submit, requires reconsideration. 

As regards the right to light, it must be noticed that S. 15 
of the Easements Act does not require that its enjoyment 
should be “as of right” as in the case of other easements. It 
is therefore possible that in the case of an easement of light to 
a building governed by the Act, a tenant can acquire by. 
prescription against another tenant of the same landlord 
following Morgan v. Fear13 and Frewen v, Philipps14. See Hari 
v. Mahadeots. The contrary would seem to be the result 
under S. 26 of the Limitation Act, as that section does not 
make any distinction between an easement of light and other 
easements. 


1. (1918) 37 M.L,J. 28: LL.R. 42 Mad, 567. 


2. (1916) 4 L.W. 128. 3. (1919) 38 M.L.J. 28. 

4. (1920) 11 L.W. 600. 5. (1868) L.R. 4 Ch. Appeals 133. 
6. (1892) I.L.R. 14 All. 185 (F.B.). 7. (1902) I.L.R. 29 Cal. 363. 

8. (1904) 1 K.B. 457. 9 (1915) 19 C.W N. 1211. 
10. AIR. 1934 Pat. 11. 11. (1902) 9 C.W.N. 856, 
12. A.LR. 1929 All. 862. 13. (1907) A.C. 425. 
14. (1861).11 C.B. (N.S.) 449. 15, A.LR. 1921 Nag. 127, 
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_ Baru SaxHaram v. Lanoo SamsBuagi, (1936) LLR. 
1937 Bom. 508 (F.B.). 


Some of the new problems that were bound to arise on 
the decisions of the Judicial Committee reported in Amarendra 
Man Singh v. Sanatan Singh! and reaffirmed in Vijaysingjt 
Chhatrasingji v. Shivsangji Bhimsangji2 were considered by 
this Full Bench. Conflicting decisions had been given by the 
Bombay High Court on some of these questions and the con- 
flict of views necessitated a reference to the Full Bench in 
view of the frequency of such points arising for decision and 
the importance of settling the same by an authoritative 
pronouncement. Unfortunately however, there has not been 
an unanimity of views and the Full Bench decision suffers to 
that extent. The view of the majority consisting of two 
Judges is to the effect that the decision of the Bombay Court 
in Chandra v. Gojarabai3 should be deemed to have been over- 
ruled by the above Privy Council decision in so far as that 
case may be taken as laying down that the adoption itself was 
invalid but only so far and no further. The actual decision 
that the adopted son cannot divest the heir in whom the estate 
had actually vested by inheritance to the last male holder long 
' prior to the adoption is still good and that view has been 
reaffirmed by the majority ‘opinion. This is so notwithstand- 
ing the adopted son would have been a preferable heir to the 
one who actually inherited, if he had been a natural son and 
in existence at the time when the inheritance opened. It is 
according to the majority view immaterial if the actual heir 
is a more remote heir. Still what has been vested in the heir 
cannot be divested by the later adoption and the decision to 
the contrary in earlier cases is overruled. Rangnekar, J., 
however goes further and holds that the adoption itself is 
invalid andthe later Privy Council decisions do not affect the 
ruling in Chandra v. Gojarabais and that the power to adopt 
should be held to be totally extinguished when there is no 
joint family and the inheritance opens on the death of the last 
surviving coparcener. According to the learned Judge the 
‘Privy Council cases should be confined to adoption made by 
widows of deceased coparceners only during the existence of 


—— 





1. (1933) 65 M.L.J. 203: L.R. 60 LA. 242: LL.R. 12 Pat. 642 (P.C.). 
2. _ (1935) pene. 7014 L.R. 62 I.A. 161: 1.L.R. 59 Bom. 360 (P.C.). 
-(1890) I.L.R. 14 Bom. 463. 
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the coparcenary itself and cannot be extended to other cases. 
The practical consequences will be different according as the 
- adoption itself is held to be valid or otherwise and the point 
therefore still remains an open question. Even according to 
the majority view the later adopted son will have the right of 
further inheritance, if the heir who had already taken is only 
a limited owner and the succession has to be traced again from 
the last male holder. 


i 





KEDARNATH GOENKA v. MAHARAJ KUMAR BAGESHWARI 
Prasan SinGH, (1937) 2M.L.J. 202: L.R. 64 I.A. 240; I.L.R. 
16 Pat. 382 (P.C.). 


The rate of interest on ‘mesne profits’ is, under the Indian 
statute, left to the discretion of the Court. The Board point 
out, in this case, that there will ordinarily be no justification to 
grant different rates of interest for different periods, unless 
there were special circumstances or special contract to that 
effect. In cases of conditional orders for stay of delivery of 
property, there may be a contract or an undertaking. But as 
regards ‘special circumstances’ nothing is indicated in the 
judgment as to what they may be, but in the nature of things 
it will not be possible to be more’ precise. The usual Court 
rate of six per cent. per annum is ordinarily a fair rate and 
that is what should be allowed normally. 





MauantH RAMDHAN Puri v. MusAMMAT PARBATI 
Kurr, (1937) LL.R. 16 Pat. 476. j 


This judgment proceeds on the footing that the effect of 
the compromise decree in the previous suit by the preceding 
shebait was no more than an alienation by him which was 
accordingly good only for his tenure of office and that it was 
open to the succeeding shebait to ignore it and claim the 
alienated properties for the trust. We are not sure that the 
position is so clear as it was apparently assumed to be by the 
learned judges. The prior suit was, it may be noted, one 
questioning on behalf of the trust, alienations of trust proper- 
ties by a shebait who was the predecessor-in-o fice of the plain- 
tiff. The defence was that the alienations were for purposes 
binding on the trust. The plaintiff was suing on behalf of 
the trust and if the compromise decree was not vitiated by 


Il] THE MADRAS LAW JOURNAL (N. 1. C.). 25 


fraud or collusion, such a decree will be res judicata and will 
bind the successor-in-office also. That the compromise decree 
did not recite that the plaintiff had satisfied himself as to the 
binding character of the alienation is neither here nor there. A 
recital one way or another will not conclude the matter if the 
facts were otherwise. If the defence was not a mere sham or 
a pretence but was a genuine one, a bona fide compromise 
relating to a hostile assertion of title is within the competence 
of the litigating shebait and such a compromise decree should 
ordinarily be held to bind his successors-in-office also. That 
the shebaits form a continuing representation of the idol was 
laid down by the Judicial Committee in Prosunno Kumari 
Debya v. Golab Chand Babool. 


Itis clear that at least in cases where in the prior suit 
issues are raised and fought out without collusion or fraud the 
judgment should operate as res judicata. It may be noted that 
quite recently the Privy Council has held that under S. 44 of 
Indian Evidence Act, proof of fraud or collusion only will be 
allowed to get rid of a prior judgment and that there is no 
room, in the face of the clear statutory enactment, to allow 
other invalidating circumstances like ‘gross negligence’: 
(Venkata Seshayya v. Kotiswara Rao2.) That a suit on behalf 
of an idol has been compromised cannot be itself proof of fraud 
or collusion. Unless it is taken to be beyond the competence 
of the shebait to bind his successor except by a contested 
decision, we do not see why a bona fide compromise decree by 
a shebait at any rate of a suit calling in question an alienation 
by his predecessor should not be held to be res judicata. In 
other cases of representative capacity as in the case of a limit- 
ed owner like a Hindu widow in possession of her husband’s 
estate, a decree on compromise is as efficacious as a contested 
decision provided of course other legal requirements are satis- 
fied. The same principle should apply to the case of shebaits 
also litigating on behalf of idols or family deities. 


It may be a different question if a like principle is equally 
applicable to cases of decrees whether on compromise or on 
contest where the alienating trustee or shebait is himself the 
party to the suit and it is his act of alienation that is being 





1, (1875) L.R. 2 I.A. 145 (P.C.). 
2. (1937) 1 M.L.J. 113: L.R. 64 LA. 17: LL.R. 1937 Mad. 263 (P.C.). 
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‘challenged. ‘It must be borne in mind that in such cases, apart 
-from the obvious dangers of. collusion if-not of fraud, the 
principle that a party cannot be permitted to do indirectly 
what he cannot do directly may apply. . Suffering a decree 
against the trust may in some cases be tantamount’ to an 
-alienation itself but that apart it is safer to regard those cases 
as excluding the doctrine of- res judicata where the party is 
either not being sued or precluded by law from being stied in 
his representative capacity at all except where the pleadings 
are clear to the contrary and the necessary issues are raised 
and decided. Whether in such cases even where the party 
sues or is sued in his capacity as trustee, the rule of construc- 
tive res judicata should be applied is a more difficult question. 
If the failure to raise the proper questions on behalf of the 
trust is ‘fraudulent’, the judgment may be ignored under S. 44 
of Evidence Act. Cases of actual decision on points raised 
may however come within the ordinary rule as to res judicata, 
there being no scope for personal estoppel. See: Srimath 
Daivasikhamani Ponnambala Desikar v. Periyannan Chetti! and 
it would seem that except under S. 44 of Evidence Act such 
judgments must bind the successors also. We may draw 
-attention however to the decision in Basudeo Roy v. Mohant 
Jugal Kishwar Das? where it may be noted that the compro- 
mise decrees were effected by the guardian of the shebait who 
was at all material times a minor and they were not treated as 
res judicata in a subsequent suit by the minor after attaining 
majority, This case must be regarded as coming. within. the 
special class of cases giving protection to minors against the 
negligent actings of their guardians. (See Venkata Seshayya 
v. Kotiswara Raos). 





1, (1936) 71 M.L.J. 105: L.R. 63 I.A. 261: I.L.R. 59 Mad. 809 (P.C. ). 
2. (1918) 35 M.L.J. 5 (P.C.). : 
3. (1937) 1 M.L.J. 113: L.R.64 LA. 17: LL.R. 1937 Mad. 263 (P.C.). 
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UreNpra Moman Pat CHAUDHURI v. NALINI MOHAN 
Ray Cuaupuourt, (1936) I. L. R. (1937) 2°Cal. 48. 

The question in this case is whether a debt due to the 
‘judgment-debtor and another can be the subject ‘of attachment 
by the decree-holder and if so what is the procedure available 
for the satisfaction of the decree. So far as a debt due to the 
judgment-debtor and another is concerned, it has been held by 
the Court of Appeal in England in Macdonald v. Tacquah Gold 
Mines Company! under O. 45, r. 1 of the Rules of the Supreme 
Court which corresponds in some respects to O. 21, r. 46, that 
it is not the subject of an attachment and a garnishee order 
cannot be passed in respect of it. This decision has been 
followed in this country in Haji Abdulla Sahib v. Abdul Lathif 
Saheb? and Lakshminarain Khettry v. Amar Nath Khettry3 on 
the Original Side of the High Court where garnishee proceed- 
ings are available. The Calcutta High Court has made rules 
in the Civil Procedure Code, that is, O. 21, rr. 46-A to 46-H 
providing for orders against the garnishee in the cases of some 
debts. It would seem that on the authority of the above 
cases, there would be no power to pass garnishee orders 
in cases where the debts are owed to the judgment-debtor and 
another even in the mofussil in Bengal in the cases of debts 
falling under O. 21, rr. 46-A to 46-H. Again it has to be 
noticed that the procedure prescribed for the attachment of 
debts under O. 21, r. 46 of the Civil Procedure Code, does not 
seem to be available for a debt owed to the judgment-debtor 
and another, as O. 21, r. 46 (3) provides that a payment into 
the attaching Court of the debt will discharge the garnishee 
which would be inapplicable where the creditor-is the judgment- 
debtor and another. The learned judges in the case under 
notice had therefore to consider whether such debts were 
attachable at all and point out that such debts owned by the 
judgment-debtor and another are attachable under S. €0 of 
the Civil Procedure Code, just like any other property owned 
by the judgment-debtor and another. If so and if there is no 
mode prescribed for the attachment of such debts, the Courts 
have under their inherent powers preserved under S. 151 of 
the Civil Procedure Code, the power. to. attach such debts by 
passing prohibitory orders against the judgment-debtor and his 


1. (1884) 13 Q.B.D. 535. 2. (1920) 39 M.L.J. 91. 
3. (1937) 41 C.W.N. 1074. 
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debtor on the analogy of O: 21, r. 46. That prohibitory order 
can be passed under the inherent powers of the Court in cases 
not falling under O. 21, r. 46 has been ‘recognised in Abdul 
Ghani v. Simla Banking and Industrial Co.1 The further pro- 
cedure in such a case would seem to be that the judgment- 
debtor’s interest in the debt would be sold in execution and 
the purchaser would. be entitled to sue for the debt along with 
the other part owner_of the debt or making him a party defen- 
dant to the suit if he will not join as a plaintiff. -In the 
alternative, a Receiver. will have to be appointed in execution 
who will proceed likewise for recovering the debt. It is 
however not clear how by an examination under O. 21, r. 41 

` of the Civil Procedure Code, to which the other part owner of 
the debt will not be a party, the garnishee may be ordered to 
pay a part of the debt in satisfaction of his indebtedness to the 
judgment-debtor, as, so far as he is concerned, his indebtedness - 
is entire and indivisible Cf. Baraboni Coal Concern, Limited 
v. Gokulananda Mohanta.Thakur2 and the other part owner 
will not be bound by any decision as to his share of the debt 
in execution. 


SREE Sree IsHwar Narayan Jiu v, SoLER, (1936) I. L.R. 
(1937) 2 Cal. 133. 


The question in this case is one of procedure as to whether 
a shebait can apply by petition to the Court for directions 
regarding alienation of the debutter property on the ground of 
necessity or benefit. There is hardly any doubt that the matter 
can be dealt with by a suit under S. 92 of the Civil Procedure 
Code. It has also been held that the remedy by suit on the 
analogy of S. 92 is available even in the case of private religi- 
ous endowments. (Bimal Krishna Ghosh v. Jnanendra Krishna 
Ghosh.) The learned judge himself recognises ‘that it 
has been the practice to pass such orders on application. 
Under these circumstances, there should be strong grounds 
for departing from the existing practice. Such an order 
was passed by West, J., in Kahandas Narrandas, In 're,4 
as early as 1881 under the Indian Trustees Act. A similar 
order was also passed by the Calcutta High Court in 





1. ALR. 1932 Lah. 295. 
2 (1933) 66 M.L.J. 399: L.R. 61 LA. 35: LL.R. 61 Cal. 313 (P.C.). 
3. (1937) I.L.R. (1937). 2 Cal. 105. 4. (1880) I.L.R. 5 Bom. 154. 
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Nilmoney Dey Sarkar, In rel, In‘provinces to which the Indian 
Trusts Act has been made applicable, S. 43 of the Trustees 
and Mortgagees’ Powers Act (XXVIII of 1866) provid- 
ing for trustees approaching the Court by petition for direc- 
tions has been amended by deleting the provision in the case of 
trustees. (Cf. Sir Curimbhoy Ebrahim, In re®.) The 
Indian Trusts Act has however provided for the trustees of 
private trusts applying for the directions of the Court by 
application in Ss. 34 and 74 of the Act. In this connection, 
it must be pointed out that even in cases of public trusts to 
which the Indian Trusts Act does not apply, it has been held 
that the trustees can no longer apply for directions under the 
Trustées and Mortgagees Powers Act. (See Sir Dinsha 
` Manekji Petit v. Sir Jamsetji Jijibhai8.) These considera- 
tions, however, have no application to Bengal as the Indian 
Trusts Act has not been extended to Bengal. 


. Again, it has tobe observed that in the case of wakfs, it 
was held by Pugh, J., in Halima Khatun, In re,4 differing from 
Kahandas Narrandas, In re,5 that an application could not be 
made to the Court for directions but that the matter should be 
brought up only by a suit under S. 92 of the Civil Procedure 
Code. This view of Pugh, J., was dissented from by a Bench 
of the Calcutta High Court in Habibar Rahaman v. Saidan- 

nessa Bibie which held that there was no reason to depart from 
the pre-existing practice of dealing with such. matters on a 
petition. © The same view has also been taken by the Allahabad 
in Askari Hussain v. Chunni Lali. As in the case of wakfs, 
the ownership of the property is transferred to the Almighty, 
so in the case of debutter property, the property vests in the 
deity and the shebait like the mutwalli is only a manager on 
behalf of the deity. (Cf. Vidya Varuthi Thirtha v. Balusami 
Aiyar’), If in the case of wakfs, an application can be made 
to the Court for directions as to alienation, etc., and a suit is 
not necessary as laid down in Habibar Rahman v. Saidannessa 
Bibié and Askari Hussain v. Chunni Lali referred to above, 
there seems to be no reason why the practice in the case of 





1. (1904) LL.R. 32 Cal. 143. © 2. (1910) LL.R. 35 Bom. 380 (382). 
3. (1908) I.L.R. 33 Bom. 509. > 4, (1910) LL.R. 37 Cal. 870, 
5. (1880) I.L.R. 5 Bom, 154. 6. (1923) I. L. R; 51 Cal. 331. 


7. A.LR. 1929 AIl. 849. 
8. (1921) 41 M.L.J. 346: L.R. 48 I.A. 302: LL.R. 44 Mad. 831 (P.C.). 
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the Hindu endowments should be changed and the. dilatory 
procedure by a suit should be adopted. The rule as to adher- 
ence to the practice of the Court forcibly pointed out by Sir 
Asutosh Mookerjee in Habibar Rahman v. Saidannessa Bibit 
has, we venture to submit, equal validity in the case of Hindu 
religious endowments as well. 


Karan Sincu v. MusamMart Tetar Kumr, (1937) LL.R. 
16 Pat. 422 (F.B.). 

This Full Bench decision is in line with the EA EN 
of authority in the High Courts relating to the applicability of 
S. 7 of the Limitation Act.to cases of suit by managers of a 
Mitakshara joint family. Where an alienation by a guardian 
of two brothers is sought to be set aside more than three years 
after the attainment of majority by the elder brother, S. 7 
will prevent the same, with regard to the shares of both the 
brothers. The Madras High Court held so in Doraisami Siru- 
madan v. Nondisami Saluvan2? and has adhered to that view, 
even after the decision of the Privy Council in Jawahir Singh 
v. Udai Parkashs. 

The other High Courts too have taken'a similar view 
though not without conflicting decisions. It may now be taken 
as fairly settled that S. 7 will ordinarily be applicable to such 
cases of joint right, where the eldest son is in a position to 
give a discharge without the concurrence of the other indivi- 
dual members of the family. The question whether S. 7 will 
apply to-cases of execution proceedings where such an elder 
member is a next friend of the minor brother is more difficult 
as to which see Administrator-General, Madrasv. Radha- 
krishnan Chettier4. See Mitra’s Limitation Act, Vol. II, 
pages 750-752. 





1. (1923) LL.R. 51 Cal. 331. 
2. (1912) 25 M.L.J. 405: LL.R. 38 Mad.-118 (F.B.). 
3. Saas 50 M.L.J. 344: L.R. 53 I.A. 36: I.L.R. 48 All, 152 (P.C.). 
4, (1935) 70 M.L.J. 700. 
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PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner 
of the North-West Frontier Province.] 
Present:—Lorp MaucHam. Sir SHADI LAL AND SR 
‘(GEORGE RANKIN. 


Musammat Vaishno Ditti .. Appellant* 
v. 
Musammat Rameshri and others .. Respondents. 


_ Practice and procedure—Proceedings under preliminary “decree for 
taking of accounts—Whether execution proceedings—Sum due to decree- 
holder found to be in excess of sum on which court-fee paid—Failure to pay 
‘balance of court-fee—Dismtssal of  siuit—Jurisdiction—Court-Fees Act 
(VU of 1870), S. 11. 

Under the Civil Procedure Code, 1908, proceedings under a preliminary 
‘decree for accounts to obtain a final detree for money are proceedings in 
the suit and not proceedings in execution in the technical sense of that word 
as used in the Code. f 

The plaintif, having been successful in certain proceedings, was by Order 
‘in Council granted a decree entitling her toa fourth share in certain mova- 
ble and immovable. properties, and a decree for rendition of accounts in 
respect of that share, together with rents, profits, and interest. Accordingly 
she applied to the Court of the Judicial Commissioner under O. 45, r. 15 (2) 
of the Civil Procedure Code, 1908, for the carrying into effect of the decrees, 
that application being intended and treated as an execution application. The 
plaintiff’s share of rents and profits having been duly ascertained, proved to 
be in excess of the sum on which she had paid the court-fee. On her failure 
to pay the balance of the fee the Court dismissed her suit with costs, pur- 
porting in doing so to act under S. 11 of the Court-Fees Act, 1870, 

Held, that, under the Civil Procedure Code, 1908, proceedings under 
a preliminary decree for accounts to obtain a final decree for money being 
proceedings in the suit and not proceedings in execution, the proceedings 
taken by virtue of the Order in Council did not come within the second 
paragraph of S. 11 of the Court-Fees Act. The words “if the additional fee is 
not paid . . . . . the suit shall be dismissed” can apply only to cases 
falling within the second paragraph of the section. Therefore the lower Court 
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had no jurisdiction to make the order dismissing the plaintiff's suit, and 
it must be reversed. 

Perianan Chetti v. Nagappa Mudaliar, (1906)16 M.L.J. 543: I.L.R. 30 Mad. 
32and Ganesh Chandra Mandal v. Promotho Nath Ganguli, (1911) 11 LC. 73, 
relied on. 

Held, further on the merits that the order of dismissal was improper. 


Consolidated appeals, of which the first and only material 
one was from a decision of the Judicial Commissioner, N.W. 
Frontier Province, Peshawar, dated 8th April, 1933, dismissing 
an appeal by the present appellant froma decision of the 
Acting Senior Subordinate Judge of Peshawar, Kazi Abdul 
Ghani Khan, dated -27th October, 1932. 


The facts are fully stated in the judgment. 

L. P. E. Pugh, K.C. and J. Nissim for Appellant.—Neither the 
Acting Subordinate Judge nor the Judicial Commissioner had any 
jurisdiction to dismiss the appellant’s suit after it had been finally 
granted by a composite preliminary decree. A fortiori, they had 
no jurisdiction to stop the proceedings directed by the Order in 
Council, and the statutory proceedings consequential upon it, The 
proceedings pending in the Court of the Senior Subordinate 
Judge were not a suit for mesne profits, and the second paragraph 
of S. 11 of the Court-Fees Act, 1870, was not applicable to them 
either on the facts or on the law. The pending proceedings were 
statutory proceedings in the suit itself, and both Courts were in 
error in assuming that they were proceedings in execution of the 
decree. 

In order to give effect to the preliminary decrees granted by 
the Order in Council of July, 1928, the Courts were under a statu- 
tory duty to pass the appropriate final decrees before any question 
as to payment of additional court-fees could arise for adjudication. 
In fixing time for payment of the fees, due regard should have 
been paid to the appellant’s right to question the final decrees, 
as to amount or parties or other matters, within 90 days. It is 
unjust in the circumstances of this case to exact any additional 
court-fees before due provision has been made by the respondents. 
for payment into Court or otherwise of monies payable under the 
final decrees, The Court should settle the amount of the additional 
court-fees payable, but it is not permissible under the Court-Fees 
Act, 1870, to fix any time for the payment of such a fee. 

L. De Gruyther, K.C. andJ, M, Parikh for Respondents, 
The order dismissing the appellant’s suit for failure to pay the 
additional court-fee due was right. Whether the first paragraph 
or the second paragraph of S, li of the Act of 1870 be properly 
applicable to the present case, the concluding words of the second. 
paragraph “if the additional fee is not paid. . . . the suit shall 
be dismissed”, are equally applicable to the first, Under whichever 
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paragraph, therefore, the present case falls, there was jurisdiction 
to dismiss the appellant’s suit in default of payment of the 
additional court-fee. 

18th March, 1937. Their Lordships’ judgment was 
delivered by 


Sir GEORGE Ranxin.—lIn this case two appeals have been 
consolidated. Both arise out of proceedings which followed 
` wponan Order in Council dated 30th July, 1928, made in 
Appeal No. 84 of 1927. They are brought by Musammat 
Vaishno Ditti, who on 10th April, 1923, filed her suit in the 
Court of the District Judge of Peshawar to establish her 
right toa quarter share in the property left by her maternal 
grandfather Balmokand and his widow Musammat Kauran. 
Balmokand had died in 1906 leaving a widow and five daughters 
of whom one (Ramo) died without issue, so that her share 
accrued to the others equally. The widow had died in 1909. 
The suit having succeeded before the District Judge was 
dismissed on appeal by the Judicial Commissioner, but by the 
Order in Council already mentioned the decree of the 
District Judge was restored “subject to the following modi- 
fications:—(a@) that the appellant be granted a decree for a 
one-fourth share of the movable and immovable property 
and (b) a decree for rendition of accounts as from the 
23rd day of June, 1910, with respect to her share with 
rents, profits and interest with costs here and in the lower 
Appellate Court.” The family belongs to the community of 
Arora Sikhs. The original and substantive dispute was 
between the plaintiff and her mother’s three sisters. It 
turned upon the fact that the plaintiff’s mother Nikko (who 
had died in 1911) had been married in the lifetime of her 
father Balmokand. For this reason, it was contended, she 
took no share by inheritance, her sisters being preferential 
heirs. The matter was complicated by the circumstances that 
Balmokand’s property bad devolved upon his widow, that she 
had made a will and that a compromise decree had been 
obtained in a previous suit before the District Judge. For the 
purposes of the first of the two appeals now before the Board 
it is not necessary to say more than that the three daughters 
of Balmokand—Rameshri, Ravelo and Lalo—whose interest it 
was to exclude the plaintiff, were impleaded by her suit. 
Upon His Majesty’s Order being received in India, it 
became the duty of the plaintiff to apply to the Court of the 
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Judicial Commissioner to enforce it, and the proper order to 
be made was an order transmitting it to the District Judge to 
be carried out so far as regards costs and delivery of posses- 
sion by appropriate steps under O. 21, and so far as regards 
the account by appropriate steps under O. 20, rr. 16 and 17 
of the Civil Procedure Code. The language of rr. 15 
and 16 of O. 45 is not well adapted to the case—by 
no means uncommon—of an Order in Council directing 
a remand or requiring further proceedings to be taken 
by the Trial Court as such before arriving at a final deter- 
mination of the suit. The effect of the Order in Council of 
30th July, 1928, so far as regards the direction for accounts 
was that of a preliminary decree and the same is true of the 
original decree of the District Judge dated 10th June, 1924. 
Under the Code of 1908 the proceedings under a preliminary 
decree for accounts to obtain a final decree for money are 
proceedings in the suit and are not proceedings in execution in 
the technical sense of that word as used in the Code. 


On 30th July, 1929, the appellant presented to the Court 
of the Judicial Commissioner an application under O. 45, 
r. 15 (2). It asked for attachment of certain property, for 
possession of her one-quarter share, for payment of costs and 
for the taking of accounts. The application was meant and 
was treated as an execution application (though it was partly 
of a different character), and the order of 7th February, 1930, 
was: “The application is made over to the District Judge, 
Peshawar, ‘for execution.” On 8th October, 1930, the District 
Judge directed delivery of possession of the immovables to be 
given under O. 21, r. 35 (2), and took steps to realise the costs 
by attachment and to ascertain what movable property existed. 
He also directed that a commissioner should take the accounts 
and report. On 27th June, 1932, the commissioner reported that 
the appellant’s share of rents, profits, etc., was Rs. 65,243-4-5. 
Objections having been filed to this report, the Senior 
Subordinate Judge dealt with them and increased the sum due 
to the appellant to Rs. 71,493-4-5. This he did by order dated 
17th August, 1932, and on the same date he recorded another 
order: “Arguments heard. Decree-holder is entitled to 
Rs. 71,493-4-5 vide order on file. Decree-holder to put up 
prayer by 29th and pay balance of court-fee.” It appears that 
the appellant had paid court-fee on Rs. 44,250 only, this being 
the sum at which she had valued her claim. On 29th August, 
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1932, the matter was adjourned to 20th October, and on that 
date another judicial officer, acting as Senior Subordinate 
Judge, dismissed the appellant’s suit with costs by reason that 
she had not by that time paid the additional court-fee. He 
purported to act under the second paragraph of S. 11 of the 
Court-Fees Act (VII of 1870). A formal decree was drawn 
up dismissing the suit with costs, and an appeal therefrom to 
the Judicial Commissioner was dismissed on 8th April, 1933. 
The appellant obtained from the Judicial Commissioner the 
usual certificate under S. 110 of the Code and on this the matter 
comes before the Board as of right. 


Their Lordships are not of opinion that the order dismis- 
sing the appellant’s suit can be maintained. S. 11 of the 
Court-Fees Act is as follows :— 


“In suits for mesne profits, or for immovable property and mesne profits, 
or for an account, if the profits or amount decreed are or is in excess of the 
profits claimed or the amount at which the plaintiff valued the relief sought, 
the decree shall not be executed until the difference between the fee actually 
paid and the fee which would have been payable had the suit comprised the 
whole of the profits or amounts so decreed, shall have been paid to the proper 
officer. 


“Where the amount of mesne profits is left to be ascertained in the 
course of the execution of the decree, if the profits so ascertained exceed the 
profits claimed, the further execution of the decree shall be stayed until the 
difference between the fee actually paid and the fee which would have been 
payable had the suit comprised the whole of the profits so ascertained, is 
paid. Ifthe additional fee is not paid within such time as the Court shall 
fix, the suit shall be dismissed.” 


Upon this it seems clear that in cases within the first 
paragraph non-payment of the balance of court-fee merely 
postpones the date on which the decree can be executed, while 
the second paragraph is only applicable “ where the amount of 
mesne profits is left to be ascertained in the course of the execu- 
tion of the decree.” Both Courtsin Indiaconsidered that the 
present case fell within the second paragraph, but the account 
directed by the Order in Council was not an account of mesne 
profits nor was itso described. It involved among other things 
an account of the sums received from a money-lending business. 
Moreover the amount due to the plaintiff thereon was not 
“left to be ascertained in the course of the execution of the 
decree” a phrase which is explained by Ss. 196 and 197 of the 
Code of 1859 [cf. Ss. 47, 211 and 212 of the Code of 1882, 
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Ramgulam Sahu v. Chintaman Singh1]. Accordingly, the second 
paragraph of S. 11 gave no jurisdiction to dismiss the appel- 
lant’s suit, and before the Board this was not contested. It was 
argued, however, that the concluding sentence of the section 
applied to the cases mentioned in the first paragraph as well as 
to those governed by the second. This argument is contrary to 
Perianan Chetti v. Nagappa Mudaliar2 and was rejected by Sir 
Lawrence Jenkins, C.J.and Cox, J.,in Ganesh Chandra Mandal 
v. Promotho Nath Ganguli3. A reference to the Act as printed 
by the Government printers and published in 1871 confirms 
this opinion, the sentence appearing as a part of the second 
paragraph. Their Lordships, agreeing with these decisions, 
are of the opinion that the learned Subordinate Judge had no 
jurisdiction to make the order complained of, They are 
further of opinion that on the merits of the case the order was 
an improper one. Thata suit in which the plaintiff had already 
established her right to Rs. 71,493 and paid court-fee on 
Rs. 44,250 should be dismissed for default in payment to the 
Government of some 300 rupees is a result which may be 
tolerated as ultima ratio if it be the consequence of contumacy 
or wilful and persistent disregard of the rights of the defen- 
dants. But the order in the present case was made in no such 
circumstances—indeed with a minimum of circumspection and 
no warning. The order of 17th August, 1932, even if it 
limited a time of payment (which is not clear), was nota 
peremptory order, and on the 29th August the adjournment to 
20th October was nota second order limiting a time for pay- 
ment. At no time was there in existence an order fixing the 
amount and limiting a time for payment; still less was there a 
peremptory order on the footing that the plaintiff was in 
default. The statute does not forbid the Court to extend time 
for payment or require the Court to act unreasonably. Their 
Lordships are wholly unable to regard the order as a reasonable 
one, and on this ground also consider that it cannot be allowed 
to stand. 

The second matter raised by this consolidated appeal 
comes before the Board by special leave granted by Order in 
Council dated 25th July, 1934. The appellant’s purpose in this 
part of her appeal is to establish that two persons called 





1. (1925) LL.R. 5 Pat. 361 at 385. 
2. (1906) 16 M.L.J. 543: LL.R. 30 Mad. 32. 
3. (1911) 11 LC. 73. 
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Manmohan Singh and Sardar Kirpal Singh (sons of one 
Ganga Singh) are personally liable to her for the sums due as 
a result of the account directed by the Order in Council dated 
30th July, 1928, and for the costs thereby awarded. 


It may here be explained that in 1911 Ganga Singh was 
appointed guardian of the property of Ravelo and Lalo under 
the Guardian and Wards Act (VIII of 1890). He died in 
1916, and on 20th February, 1917, the District Judge appointed 
his sons Manmohan and Kirpal as joint guardians in his stead. 
Musammat Lalo having died on 30th July, 1925, leaving two 
minor sons, Kirpal was on 10th October, 1925, allowed by the 
District Judge to retire from the office of guardian, leaving 
Manmohan to act singly. Musammat Ravelo came of age in 
1929, and in that year Manmohan’s guardianship of Lalo’s 
sons would appear to have been terminated. So far as appears, 
both Manmohan and Kirpal are in a position to claim that 
accounts have been rendered by them and passed by the District 
Judge under the Act of 1890. Both attended before the 
commissioner on the taking of accounts in the present case. 


It is necessary on this part of the case to review the 
history of the appellant’s suit. Her original plaint of 10th 
April, 1923, claimed a declaration only, and this having been 
held improper, she filed an amended plaint on 26th November, 
1923. By this Manmohan and Kirpal were mentioned only as 
guardians of the minor defendants Lalo and Ravelo, but on 
20th December, 1923, an order was obtained making them 
defendants and they filed a written statement as such on 24th 
January, 1924. The plaint claimed that they should account 
as having been trustees of the property of Balmokand, and this 

_they disputed, saying that they were guardians only and liable 
to account only as such. Issue No. 4 was framed: ‘‘ Whether 
suit for account lies and if so against whom?” The District 
Judge in his judgment (JOth June, 1924) answered this issue 
as follows: “Issue No. 4... . All the income was distributed 
between the defendants and I don’t see any reason that the 
plaintiff should be deprived of bringing her suit against any of 
them. They are equally responsible and I hold that the 
plaintiff is entitled to bring a suit for rendition of accounts as 
against all the defendants.” The decree as drawn up and signed 
by the learned Judge did not mention the names of Manmohan 
or Kirpal as among the defendants, and the ordering portion 
was “ that the plaintiff is granted a decree for one-fourth 
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share of the immovable property and a decree for rendition of 
accounts with respect to her share.” From this decree an 
appeal was taken to the Court of the Judicial Commissioner 
by the three daughters of Balmokand in which the plaintiff 
was the sole respondent. On 26th August, 1925, the Judicial 
Commissioner’s Court allowed the appeal and dismissed the 
suit with costs. Application for a certificate that the case was. 
fit to be taken on appeal to His Majesty was made by the 
plaintiff on 15th November, 1925, by a petition headed: 
“ Mussammat Vaishno Ditti, wife of Surjan Singh v. 
Mussammat Rameshri, wife of Manmohan Singh, and others’, 
and a certificate was duly given in August, 1926, intituled in 
like manner. The plaintiff by her case named and asked 
decree against Manmohan and Kirpal as well as the daughters. 
of Balmokand. The respondents’ case was lodged on behalf 
of the daughters and of Kirpal, but not Manmohan. The 
judgment of the Board in July, 1928, was in no way directed 
to the question of the presence, the character, or the liability 
of either Kirpal or Manmohan, but when the Registrar. came- 
to draw up the Order in Council he found that there was a 
dispute as to the parties to the appeal. To resolve this, as. 
their Lordships would expect, he took the most careful steps.. 
At the joint request of the solicitors on each side he cabled 
to the Judicial Commissioner for a certificate showing the 
names of the parties to the appeal at the date of the order 
admitting the appeal (10th November, 1926). A certificate 
was in due course received dated 16th November, 1928, stating 
that the respondents to the appeal were Rameswari, Ravelo and 
the two minor sons of Lalo—who had died while the appeal 
was pending before the Judicial Commissioner’s Court—the 
three minors being under the guardianship of Manmohan and 
Kirpal. This certificate was not given without hearing the 
parties. The Judicial Commissioner had before him learned. 
counsel for the plaintiff-appellant who admitted that Manmohan 
and Kirpal were not parties to the Privy Council Appeal in 
their personal capacity but only as guardians of certain minors. 
The Order in Council was finally issued accordingly, and no 
application to vary it was made till 1934 when special leave to 
bring the present appeal was asked from the Board. On 18th 
July, 1932, however, it appears that the Subordinate Judge as 
the Trial Court was asked to amend the decree of the District 
Judge dated 10th June, 1924, by adding the names of 
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Manmohan and Kirpal as defendants liable thereon. This he 
refused on 27th October, 1932, and on 8th April, 1933, the 
Judicial Commissioner dismissed the appellant’s application in 
revision to have that order reversed. From this decision special 
leave to appeal has been given by His Majesty in Council, 
though no certificate was applied for in India. 

Their Lordships are by no means satisfied from the 
judgment of the District Judge (10th June, 1924) on the 
fourth issue that he intended to hold Manmohan and Kirpal 
personally liable to the plaintiff, and it is plain that he signed 
a formal decree which had no such effect. Indeed it would 
rather appear that he understood the contention of the 
defence to be that the major defendant only could be made 
liable, and that the rejection of this conclusion was all that 
he had in mind. This may have been a sad misapprehension, 
but to correct it an appeal was necessary. Neither Manmohan 
nor Kirpal was made party to the appeal in the Court of 
the Judicial Commissioner, and no mention of either is to 
be found in the grounds of appeal or other proceedings to 
obtain a certificate under S. 110 of the Code. The appellant’s 
solicitors in England and counsel in India acquiesced in the 
view embodied in the Judicial Commissioner’s certificate of 
16th November, 1928. Had they been minded to challenge it, it 
was open to them, and it was their duty, to make formal 
application to the Board in that behalf and for directions 
if necessary as to the . taking of evidence. In their 
Lordships’ opinion, it is out of the question that they 
should now permit the personal liability of these two parties 
to be reagitated—a course which would involve recasting 
the decree of the District Judge and either rehearing the 
appeals that ensued thereon or providing for new appeals 
to be now brought. The condition of the record in this case 
is certainly lamentable, and there can be no defence of the 
lax practice whereby the names of parties are not fully 
and properly entered in important documents such as 
decrees and orders admitting appeals. But parties have the 
remedy in their own hands if the Court fails to draw up 
orders properly, and should apply at once to have them put 
right. The matter must now rest upon the terms of the Order 
in Council of 30th July, 1928. In 1937 it is too late to bring 
under liability persons who had escaped in 1924 and who have 
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On this view their Lordships find it unnecessary to discuss 
any further difficulties of procedure which may confront the 
appellant in asking the Board to reverse the decision of the 
Trial Judge refusing to amend the decree of 10th June, 1924. 
Her case is in no way advanced by the fact that in spite of 
the terms of the Order in Council she sought to obtain relief 
thereunder against Manmohan and Kirpal. The respondents 
in their case complain that the appellant in obtaining special 
leave failed to disclose important facts, and ask that upon this 
ground the appeal should be dismissed, but as their Lordships 
did not call upon the respondents’ counsel to argue this branch 
of the case their complaint bas not been established, and their 
Lordships do not treat the appellant or her advisers as in fault 
on this account. 

Their Lordships regret, however, to find themselves 
obliged to complain of the case lodged on behalf of the 
appellant, which enters at length into matters of accounting 
and contains charges and injurious suggestions against the 
respondents and against officials of the Courts in India. It is 
extravagant in length and displays a poor appreciation of 
what is required by the rules of the Board or likely to be useful 
for the decision of the appeal. Conciseness is not always 
attained, but in this instance it is not aimed at, the sense of 
relevance being impaired by an undue spirit of contention. 
The paperbook, moreover, contains many documents of no 
possible utility to the hearing of the appeal. Their Lordships 
are not satisfied with the explanation given at the bar, and 
they find it necessary to take account of these matters in decid- 
ing upon the order as to the costs of this appeal. 

In their Lordships’ view this consolidated appeal must be 
altogether dismissed as against the respondents Manmohan 
Singh and Sirdar Kirpal Singh. As against the remaining 
respondents, Musammat Rameshri, Musammat Ravelo and the 
two sons of Musammat Lalo (deceased), the appeal should be 
allowed so far as regards the order and decree of 20th October, 
1932, dismissing the suit and the order of the Court of the 
Judicial Commissioner dated 8th April, 1933, in affirmance 
thereof. These should be set aside and there should be a 
direction that the Trial Court do proceed to pass a final decree 
on the basis of the decision of the Subordinate Judge dated 
17th August, 1932, upon the objections to the commissioner’s 
report, it being open to any party to object to such decision by 
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appeal from the final decree. Save as aforesaid, this consoli- 
dated appeal should be dismissed. Their Lordships will humbly 
advise His Majesty accordingly. 


As the appellant has succeeded in setting aside the dis- 
missal of her suit, she would ordinarily have been entitled 
to some costs of this appeal, but, in view of the costs which 
her advisers have unnecessarily occasioned to the respondents 
and of the breach of rules involved, their Lordships will make 
no order as to these costs. The appellant, however, will get 
from the respondents, other than Manmohan and Kirpal, her 
costs of the appeal to the Judicial Commissioner’s Court against 
the Subordinate Judge’s order of 20th October, 1932, dismis- 
sing her suit. The final decree to be passed by the Trial Court 
will deal with all questions of costs outstanding in that 
Court. 


Solicitors for Appellant: Hy. S. L. Polak & Co. 

Solicitors for Respondents: Stanley, Johnson & Allen. 

R.C.C. — Appeal partly allowed. 
[FULL BENCH.] - _ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Horace Owen Compton BEASLEY, Kt., 
Chief Justice, MR. JUSTICE VENKATARAMANA Rao AND MR. 
Justice LaksHMANA Rao. 


Parvataneni Lakshmayya .. Petitioner* (Petitioner) 
v. 

The Offcial Receiver of Krishna 

. at Masulipatam .. Respondent (Respondent). 


Provincial Insolvency Act (V of 1920), S. 28 (5)—Civil Procedure Code 
(VY of 1908), S.60 (1) (c)—*.4griculturist’—Test of. 


The test of an agriculturist for exempting his property from vesting in 
the Official Assignee under S. 28 (5) of the Provincial Insolvency Act is not 
that it is the main source of income, neither is it the ‘sole source of income’. 
Having regard tothe scheme of S. 60, Civil Procedure Code, exempting 
from attachment as it does tools of artisans, and where the judgment-debtor 
is an agriculturist, his implements of husbandry and such cattle and seed 
grain as may in the opinion of the Court be necessary to enable him earn his 
livelihood and houses and other buildings occupied by him, protection is 
intended to be given to those who are tillers of the land and an agri- 
culturist in the section is a person who is really dependent for his living on 
tilling the soil and unable to maintain himself otherwise. Main, chief or 
principal sources of income are not the proper tests. A man’s main source of 





* C. R. P. No. 1121 of 1934. 16th March, 1937. 


P.C. 


Vaishno 
Ditti 


v. 

Rameshri. 

Sir George 
Rankin. 


F. B. 


Lakshmayya 


v. 
Offcial 
Receiver 
of Krishna 
at Masuli- 
patam. 


F. B, 


Lakshmayya 


v. 
Official 
Receiver 
of Krishna 
at Masuli- 
patam. 


12 THE MADRAS LAW JOURNAL REPORTS. [1937 


income may be from tilling the soil but his other source or sources of income 
may be more than sufficient to maintain him. Thè fact thata man’s income 
from tilling the soil may be larger than his income from his ownership of 
land or other sources does not make him an agriculturist within the meaning 
of the section. At the same time there is no reason for depriving an agricul-~ 
turist of the exemption under the section because he may have invested. 
money in business or businesses as alleged in the present case and may 
derive some income therefrom or do cooly work to add to his earnings. The 
test of sole source of income, if applied, would deprive him of the benefit of 
the section and the proper test is that he must be a tiller of the:soil really 
dependent for his living on tilling the soil and unable to maintain himself 
otherwise. 


Case-law reviewed. 


Muthuvenkatarama Reddiar v. Official Receiver, South Arcot, (1925) 50: 
M.L.J. 90: LL.R. 49 Mad. 227 and Gopalam Garu v. Adusumilly Gopalakrish- 
nayya Garu, A.I.R. 1927 Mad. 342: 93 I.C. 416, dissented from. 


Petition under S. 75 of the Provincial Insolvency Act, 
praying the High Court to revise the order of the District 
Court of Krishna at Masulipatam in C. M. A. No. 41 of 1933. 
preferred against the Order of the Court of the Subordinate 
Judge of Bezwada (Additional) in I.A. No. 1263 of 1931 in I. 
P. No. 23 of 1929. 

The Civil Revision Petition came up in the first instance 
before Venkataramana Rao, J., who made the following Order 
of Reference to a Bench. 

The only question in this case is whether the insolvent 
is an agriculturist within the meaning of S. 60 (J) (c) of the 
Code of Civil Procedure. In Muthuvenkatarama Reddi v. 
Official Receiver, South Arcot,! a Bench took the view that in 
order to constitute an agriculturist within the meaning of 
that section agriculture must be the sole source of living. In 
Gopalam Garu v. Adusumilly Gopalakrishnayya Garu? another 
Bench, a member of which was also a party tothe other deci- 
sion, took the view that in order to constitute an agriculturist 
it is enough if his chief source of income was agriculture. In 


. view of this difference of opinion I think it desirable to have 


this matter decided by a Bench and I accordingly refer it to 
a Bench. 

[On this reference ‘the case was posted peters a ro 
Bench as constituted above. ] 


y, Govindarajachari for Reepondants 


Ne ae oe 





1. (1925) 50 M:L.J. 90: I.L.R.49 Mad. 227. 
'2, ALR. 1927 Mad. 342 :-93 LC. 416.. - : 
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The judgment of the Court was delivered by 


The Chief Justice.—The only question raised in this 
Civil Revision Petition is whether the insolvent isan “agri- 
culturist” within the meaning of S. 60 (1) (c) of the Civil 
Procedure Code: and this petition has been posted before a 
Bench of three Judges because in Muthuvenkatarama Reddi v. 
Official Receiver, South Arcot,1 Devadoss and Waller, JJ., took 
the view that in order to constitute an agriculturist within the 
meaning of that section agriculture must be the sole source of 
living whereas in Gopalam Garu v. Adusumilly Gopalakrish- 
nayya Garu,? Devadoss and Wallace, JJ., held that in order to 
constitute an agriculturist it is enough if his chief source of 
income is agriculture. These decisions are obviously in con- 
flict. . . 

In the present case, the facts are that the petitioner’s 
income was derived from agriculture, as a mahazadar enjoying 
kists paid by his ryots, from a motor business and a tobacco 
trade. He became insolvent and it was claimed that his 
house was not liable to sale because of S. 60 (1) (c) of the 
Code of Civil Procedure. The Subordinate Judge held that 
the petitioner was not an agriculturist within the meaning of 
that section and the District Judge affirmed that FOpGIBION on 
appeal. ' 


By reason of S. 60 (1) (c) of the Code of Civil Proiadun 
“houses and other buildings (with the materials-and the 
sites thereof and the land immediately appurtenant thereto and 
necessary for their enjoyment) belonging to an agriculturist 
and occupied by him” shall not be liable to attachment or sale; 
and by reason of S. 28 (5) of the Provincial Insolvency Act 
the property of the insolvent which vests in the Official 
Assignee is not to include property. which is exempted by the 
Code of Civil Procedure from. aac) to- attachment and sale 
in execution of a decree. 

. We will, first of all, take the cases cited which T the 
view that in order to constitute an “agriculturist” within the 
meaning of S.60 (1) (c), Civil Procedure Code, it is enough if 
his chief source of income is agriculture. Ma E Se v. Ma Bok 
Son3 was the first case cited on the petitioner’s behalf; but it 
does not really assist his argument because there both a house 
in a village and also a hut in a field belonging to an agricul- 
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F. B. 


Lakshmayya 


v. 
Official 
Receiver 
of Krishna 
at Masuli- 
patam, 


Beasley, C.J, 


F: B. 


Lakshmayya 
v. 
Offcial 
Receiver 
of Krishna 
at Masuli- 
patam. 


Beasley, C.J. 


14 THE MADRAS LAW JOURNAL REPORTS. [1937 


turist and occupied by him were held to be exempt from 
attachment. It was assumed that the occupier was an agri- 
culturist and it was held that the house although situated in a 
village and not in the field was with the hut equally exempt 
from attachment under the provisions of S. 60 (1) (c). That 
case therefore does not decide the point here. The Bank of 
Chettinad v. Ko San Ok1 next cited was upon the point of 
whether houses belonging to and occupied by an agriculturist 
otherwise than in connection with his calling are exempt from 
attachment under that section and does not decide the point 
before us. In that case Muthuvenkatarama Reddi v. Official 
Receiver, South Arcot2, was cited but only upon the point 
under discussion by the Full Bench and not on the present one. 
Next, reference was made to some decisions of Allahabad 
High Court and all of them are upon this point. In Jamna 
Prasad Raut v. Raghunath Prasad, the appellant was both a 
zamindar and a cultivator of land and the question was 
whether he was an agriculturist and on p. 308 the test applied 
was ‘what is his main source of income and whether or not he 
is an agriculturist within the strict sense of the term and 
occupies the house as such’ and it was stated that he had to 
show that his main source of income was cultivation and not 
zamindari and that he was in the strict sense of the term an 
agriculturist. This it was held that he had failed todo. In 
Shafian v. Hamid-ul-lah Khant the test applied was whether 
his chief occupation and chief means of livelihood were agri- 
culture. It appears that the judgment-debtor there, was both 
an agriculturist and a zamindar, his zamindari being infinite- 
simal in amount and he was held to be an agriculturist. In 
Sabha Ram v. Kishan Singh’ a Division Bench applied the 
test of whether the main source of income was agriculture. 
The same test was employed in Bachan Singh v. Bhika Singh®, 
i.e., main source of income. As in the other Allahabad cases 
the party alleging himself to be an agriculturist was alsoa 
zamindar and a proposition of law was propounded by the 
lower appellate Court that a pure and simple zamindar is to be 
taken as an agriculturist in the absence of any legal definition 
to the contrary. On second appeal Iqbal Ahmad, J., however, 
1. (1933) LL.R. 11 Rang. 372 (F.B.). 
2. (1925) 50 M.L J. 90: L.L.R. 49 Mad. fa: T 
3. (1913) I.L.R. 35 All. 307. 


4. (1916) 33 1.C.727: 14 A.L.J. 240., . 
5. (1930) I.L.R. 52 All. 1027. 6. A.LR. 1927 All, 601. 
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expressed the opinion that the presumption is the other way 
and a zamindar must be taken to be a zamindar unless his main 
source of income is proved to be from cultivation. In Dharam 
Singh v. Shah Mal Singh also a case of a zamindar obtaining 
his livelihood from cultivation as wellas from the zamindari 
the main source of income test appears to have been accepted by 
Niamatullah, J., though he says the fact that he cultivates his 
own land and thereby maintains himself and his family will 
not necessarily make him any the less an agriculturist and 
that on the other hand, if land which he cultivates and has 
let to tenants is considered to be sufficient for his maintenance, 
he will not be considered to be an agriculturist only because he 
cultivates the whole of what he owns. He then discusses the 
facts of the case and states that ‘the fact thai the appellants 
own 27 pakka bighas of land is in my opinion an indication of 
the extent to which they are maintained by sources other than 
agriculture pure and simple. This amount of land if let to 
tenants will fetch sufficient though somewhat reduced income 
for the maintenance of the appellants. On the whole I think 
that they cannot be considered to be agriculturists within the 
meaning of S. 60 (1) (c). Next, two decisions of the Lahore 
High Court were cited, namely, Abdullah v. Anjuman Dehi? and 
Gurbakhsh Singh v. Lal Chand-Dharsan Lal.3 In the former 
case, it was held by ‘agriculturist’ is meant one who earns his 
livelihood wholly or principally by agriculture or ordinarily 
engages personally in agricultural labour. In that latter case 
it was held that an agriculturist means a professed cultivator 
and a farmer or husbandman. In that case the judgment- 
debtor did not himself till the land and earn his living thereby 
wholly or partly and he was held not to be an agriculturist. 
But on page 739 Coldstream, J., makes some observations 
which, with respect, we cannot agree with. He there expresses 
the opinion that there is no justification in the wording of the 
section for holding that for the purpose of that section the 
term excludes a large landowner or a person who does not 
depend solely or mainly on cultivation for his livelihood. In 
our opinion such a person would not be an agriculturist in the 
strictest sense in which the section should be applied. We are 
supported in this view by Jivan Bhaga v. Hira Bhaiji4 There 


1. ALR. 1931 All. 20. 
2. A.LR. 1928 Lah. 132. 
3. A.LR. 1936 Lah. 737. 4, (8871) LL.R. 12 Bom, 363. 
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West, J., says that ‘it was for agriculturists in the strictest 
sense and for an agriculturist in that sole character that the 
protection of S. 266 (c) of the Civil Procedure Code the 
equivalent of the present S. 60 (1) (c) was intended. ; 


On the other side, there is the decision of the Calcutta 
High Court in Surangini Deby v. Kedarnath Chandrai where - 
the same view as that taken in Muthuvenkatarama Reddi v. 
Oficial Receiver, South Arcot2, was expressed. There it was 
held that where a judgment-debtor’s only source of living is 
not by cultivation of land he is not an agriculturist within the 
meaning of S. 60 (1) (c). 


After a consideration of the authorities referred to, we 
have come to the conclusion that the test is not mam source 
of income’ neither is it ‘sole source of income.’ We think 
that having regard to the scheme of the section exempting from 
attachment as it does tools of artisans, and where the 
judgment-debtor is an agriculturist his implements of husbandry, 
and such cattle and seed-grain as may in the opinion of the 
Court be necessary to enable him to earn his livelihood, and 
his houses and other buildings occupied by him, protection is 
intended to be given to those who are real tillers of the land 
and that an agriculturist in the section is a person who is really 
dependent for his living on tilling the soil and unable to 
maintain himself otherwise. Main, chief, or principal sources 
of income are not, in our view, the proper tests. A man’ s main 
source of income may be from tilling the soil but his other 
source or sources of income may-be more than sufficient to 
maintain him. The fact that a man’s income from tilling the 
soil may be larger than his income from his ownership of land 
or other sources does not seem to us to make him an agricul- 
turist within the meaning of the section. At the same time 
we see’ no reason for depriving an agriculturist of the exemp- 
tion under the section because he may have invested money in 
a business or businesses as alleged in the present case and may 
derive some income therefrom or do coolie work and add to his 
earnings in bad times. The test of sole source of income if 
applied would deprive him of the benefit of the section and we 
prefer the test which we have already laid down, viz., that he 


— 





1. (1921) 63 I.C. 681. 
2, (1925) 50 M.L.J. 90: 1.L.R. 49 Mad. 227. 
© OE SS sates SEA ON ‘ 
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must be a tiller of the soil really dependent for his living on 
tilling the soil and unable to maintain himself otherwise. 

The case is accordingly sent back to the lower Court for 
disposal in the light of our observations: the costs of this 
petitioner will abide the result there. 

K.C. Case remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Mr. JUSTICE VARADACHARIAR AND MR. 
Justice MOCKETT. 

Marudakonar (deceased) and 


another Appellants* (Plaintif and Nil) 
v. 
Veerammal and others .. Respondents (Defendants 1 
to 4 and 6). 


Chit fund—Rules of—Successful bidder executing mortgage bond secur- 
ing future instalments—Sons of the subscriber supplying their property as 
security and executing the mortgage bond—Closing of the Chit fund—Subs- 
criber asked to pay the amount to be refunded to the assignee of the mori- 
gage bond from the manager—The running by the Chit fund of its normal 
course, whether animplied condition—Whether the sons of the subscriber 
could be bound by the Chit fund rules—Whether relief asked for by the plain- 
tif was proper. 

The rules of a Kuri Chit fund provided that the successful bidder at an 
auction should receive his bid amount only after executing a bond securing 
the payment of future instalments. In accordance with it the defendant, a 
successful bidder, not having properties of her own, executed a security bond 
offering as security properties of her sons who though not parties to the Chit 
transaction joined in the security bond. The Chit continued for two more 
years but had to be closed owing to the inability of the subscribers to pay 
subscriptions. i 

It was alleged by the plaintiff herein that the subscribers met and entered 
into an agreement providing that the Chit might be stopped and that non- 
benefited subscribers might be returned the amounts so far subscribed by 
them and that the benefited or prize winning subscribers should refund with 
interest the amount drawn by them subject to their right to take back the 
amounts actually subscribed by them with a certain rate of interest. On this 
basis a certain figure was arrived at as representing the amount to be paid by 
the defendant who was a prize winner. The plaintiff, who was an assignee 
from the manager of the Kuri of the mortgage bond executed by thé defen- 
dant, claimed relief as per the arrangement arrived at the meeting of 
subscribers. The defendant contended that the arrangement was not true. 

` Held, (1) that it would be reasonable to hold that in cases like the present 
the security bond should be interpreted in the light of the rules, and the 
obligation undertaken by it was not repayment of the benefit already received 
as if it were a debt, but the payment of future subscriptions. Whether the 
continuance of the Chit was a condition precedent or not would not depend 
merely on the tetms of the bond but should be decided with reference to the 
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surrounding circumstances including the rules of the Chit. For the purpose, 
a distinction might have to be drawn between cases in which benefited 
subscribers ceased to have any share in the profits arising out of future 
drawings and cases in which they continued to share in such profits. . The 
present case belonged to the latter category. 

(2) That reading the assignment deed it was clear that the intention was. 
to transfer the first defendant’s supposed liability under the alleged arrange- ` 
ment and the fact that the assignor thought the mortgage bond would be 
available to secure even the amount due under that arrangement, would 
hardly justify the Court in reading into the assignment deed an intention to 
assign the mortgage independently of the truth or otherwise of the alleged 
arrangement. If the security given under the mortgage bond was to be 
regarded only as a part of the Chit fund scheme it would be scarcely fair to- 
allow the manager to treat the bond as an independent transaction by itself and 
assign it over to a third party who would be having nothing to do with the 
conduct of the Chit fund affairs. The subscriber whose mortgage bond was. 
transferred would be deprived of the opportunity of pleading as against the 
assignee claims that he might have against the assignor according to the 
ruling in Subramania Aiyar v. Subramania Pattar, (1916) 30 M.L.J. 615: 
LL.R. 40 Mad. 683. To hold so would in a large measure frustrate the purpose 
of the provisions of the assignment of the Chit fund affairs by the manager 
without the consent of the members. 

(3) That the mortgage bond had been executed not only by the subscriber 
but by her sons in respect of property belonging to them. Because they were 
not parties to the Chit fund arrangement, it could not therefore be said that 
any liability that would fasten itself on general principles would necessarily 
fasten itself to them as well. A reasonable interpretation of the mortgage 
bond as against them could only be that it was intended to secure the first 
defendant’s obligation on the assumption that the fund would run its normal 
course instead of a collapse in the middle. In these circumstances it would 
be improper to allow the plaintiff toask the Court to give relief on a basis 
wholly different from the one on which the plaint was framed. 


Appeal against the decree of the Court of the Subordinate 


Judge (Second Additional) of Coimbatore in O. S. No. 3 of 
1929. 


A. C. Sampath Aiyangar for Appellants. 

T. M. Krishnaswamy Aiyar and M. Krishna Barathy for 
Respondents. 

The Court delivered the following : 

Jupements. Varadachariar, J.—This is an appeal by th 
plaintiff who, as assignee of the rights of one Rangaswami 
Naidu under the suit mortgage bond Ex. A, sued to recover 
from the defendants and from the mortgaged properties a sum 
of Rs. 8,000. 

The plaint followed the lines suggested by the assignment 
deed, as to the nature of the plaintiff’s claim. Rangaswami 
Naidu had been conducting a kuri chit with 18 members and 
it was expected that the chit will run for 18 years. The first 
defendant Veerammal was one of the subscribers to that chit 


Ii] THE MADRAS LAW JOURNAL REPORTS. 19 


and was holding 14 tickets in respect of which Rs. 750 was 
payable per annum at the rate of Rs. 500 per chit. In the 
first auction held on 11th November, 1921, the first defendant 
became the successful bidder. As per the rules of the kuri chit 
she was willing to bid at a discount of more than Rs. 5,600 
per ticket, with the result that out of the Rs. 9,000 which 
constituted the collection for the first year she received only 
Rs. 3,374 per ticket or Rs. 5,061 for the 14 chits. The 
balance which was given up by way of discount was of course 
distributed amongst all the subscribers as profits of the chit. 
The chit-fund. rules provide that a successful bidder at an 
auction should receive his bid amount only after executing a 
bond securing the payment of future instalments. The first 
defendant had apparently no property of her own, at any rate 
that is the basis on which Ex. A proceeds. The other defen- 
dants are her sons and as they had the benefit of the amount 
which she received as the result of her bid they agreed that 
their properties might be given as security for the purpose of 
enabling Veerammal to draw the bid amount. Hence Ex. A 
was executed by Veerammal and five of her sons, the two 
youngest being minors represented by herself as guardian. 


It is common ground that the chit continued to be 
conducted only for two more years. The auction that was to 
take place in November, 1924, did not take place, because it is 
alleged, a number of subscribers expressed themselves unable 
to pay their subscriptions. It is also said that they suggested 
that the chit may be closed. It is accordingly recited in Ex. B 
and it has also been attempted to be proved as part of the 
plaintiff’s case, that all the subscribers met on the 9th of 
January, 1925, and entered into an arrangement providing that 
the chit might be stopped and that the non-benefited subscribers 
might be refunded the amounts so far subscribed by them and 
that the benefited or prize winning subscribers should refund 
with interest the amounts drawn by them subject to their right 
to take back the amount actually subscribed by them with a 
certain rate of interest. On this basis, it was worked out in 
Ex. B that up to the 9th of February, 1925, Veerammal was 
liable to pay’ to Rangaswami Naidu the chit-Conductor a sum 
of Rs. 4,177-2-0. The amount was calculated up to the 9th 
February, because it is the plaintiff’s case that on the 9th 
January, it was resolved that all parties should be given one 
month’s time to carry out the arrangemént then arrived at. 
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After setting out the details above referred to and the 
process by which the amount to be paid was arrived at, Ex. B 
goes on to state: l 


“ Although I made demands for the payment of this sum of Rs. 4,,177-2-0 
and interest from the said date according to the resolutions passed in the 
meeting and according to the terms of the deed, the same was not paid. The 
amount of interest due on Rs. 4,177-2-0 as per terms, is Rs. 407-13-0. Total 
amount of principal and interest in Rs. 4,584-15-0. For this sum of 
Rs. 4,584-15-0 I have assigned to you this day the said mortgage-deed in 
respect of chit fund . . . . the said mortgage-deed has been assigned to 
you. So you shall yourself recover with interest due as per terms of the said 
deed, Rs. 4,177-2-0 being the amount of principal and interest thereon till this 
date and subsequent interest thereon according to the terms of the deed 

In future myself or my heirs shall have no right or claim whatever 
in respect of the said mortgage-deed”’. 


I have set out the provisions of Ex. B, because one of the 
questions raised in the course of the argument related to the 
nature of the rights assigned to the plaintiff. After referring 
to the facts above set out, the plaint claims relief on the basis 
that as per the arrangement of 9th January, 1925, the sum of 
Rs. 4,177-2-0 was due to the plaintiff as assignee and that 
interest was payable thereon as per the terms of ‘Ex. A, 
including its provisions relating to penal interest on default. 
The defendants contended that the story as to the meeting 
alleged to have taken place on 9th January, 1925, and the 
arrangement said to have been come to on that day was not 
true and that in any event the first defendant was not a party 
to any such arrangement. 


It will be convenient to dispose of the issue relating to the 
alleged arrangement of 9th January, 1925, at the outset. 
Rangaswami Naidu was not examined as a witness in the case 
nor was any written evidence produced purporting to record 
what is said to have taken place on 9th January, 1925, though 
witness after witness on the plaintiff’s side stated that the 
arrangement of that day was embodied in a resolution signed 
by the persons present. I am not by any means satisfied with 
the explanation given on the plaintiff’s side for the non-pro- 
duction of the written record of that arrangement. The 
learned Subordinate Judge held that the oral evidence relating 
to the alleged meeting of the 9th January, 1925, was wholly 
unsatisfactory and refused to believe it. It cannot be denied 
that the witnesses examined by the plaintiff have given very 
vague evidence on the point and are not even able to agree as 
to whether there was any notice convening such a meeting or 
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whether any resolution at such a meeting was then reduced 
to writing asto the place where and the date on which the 
alleged meeting took place and as to whether the first defen- 
dant Veerammal was present at that meeting and if so what 
part she took. In these circumstances, no reason has been 
shown for disturbing the conclusion of the learned Subor- 
dinate Judge that the alleged arrangement of 9th January, 
1925, has not been proved and much less that the first defen- 
dant was a party to any such arrangement. On this finding 
the case as put forward in the plaint must fail. 

In the argument before this Court, the learned Counsel 
for the appellant has invited us to deal with the case ona 
different footing. He has argued that on the defendant’s case 
that no arrangement of the kind alleged by the plaintiff took 
place on 9th January, 1925, the defendants’ liability under 
Ex. A would continue to subsist and that the plaintiff is entitl- 
ed to a decree at least on that basis, even though the plaint has 
not been framed on those lines. There can be very little 
doubt that the basis of the relief thus suggested is very diffe- 
tent from the basis on which relief was claimed in the plaint; 
and it-is doubtful if an amendment on these lines could have 
been permitted at all, even if applied for at an early stage. 
Putting aside that objection, I should perhaps have tried to 
help the plaintiff if I had felt the way clear to uphold the con- 
tentions advanced by Mr. Sampath Aiyangar on his behalf but 
having had the benefit of a full argument both from him and 
from the learned counsel for the respondents as to the con- 
struction of Exs. A and B, lam not by any means satisfied 
that Mr. Sampath Aiyangar’s claim that in the events that 
have happened the plaintiff is entitled to relief on the basis of 
Ex. A is beyond doubt. It being admitted that from and 
after 1924 the chit had collapsed, Mr. Sampath Aiyangar 
argued that whatever rights a subscriber might have as against 
the chit manager as on a breach of contract, that circumstance 
would not absolve a benefited subscriber, that is, one who had 
already drawn his prize from continuing to pay his future 
subscriptions. He contended that the terms of Ex. A are 

` absolute and not conditional upon the continuance of the chit 
and he maintained that even if an obligation should be assum- 
ed to have been cast upon the chit manager to con- 
tinue the chit for the full term, the non-fulfilment of that 
obligation must be held to be .independent of the liability of 
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the benefited subscriber to pay the future instalments and that 
the continuance of the chit is not a condition precedent to the 
enforcement of the liability of the benefited subscriber. On 
the other hand, Mr. Krishnaswami Aiyar maintained that a 
security bond like Ex. A must be construed only in the light of 
the chit rules and notas ïf there was an independent debt 
payable by instalments, that according to the true construction 
of the chit rules, subscriptions have tobe paid on the date 
when the chit is to be drawn and that if the chits are no longer 
to be drawn, because the chit has collapsed, the obligation to 
pay the subscriptions as per the terms of the rules also comes 
toan end, whatever other liability might exist under the 
general law on the part of the benefited subscriber. It seems 
to me only reasonable to hold that in cases like the present the 
security bond must be interpreted in the light of the rules and 
the obligation undertaken by it is not repayment of the benefit 
already received—as if it were a debt—but the payment of 
future subscriptions—whether the continuance of the chit was a 
condition precedentor not, will not depend merely on the terms 
of the bond but must be decided with reference to the surround- 
ing circumstances, including the rules of the chit fund. For 
this purpose, a distinction may well have to be drawn between 
cases in which benefited subscribers cease to have any share in 
the profits arising outof future drawings and cases in which 
they continue to share in such profits. The present case 
belongs to the latter category. 


Turning next to the terms of the assignment bond, there 
are even greater difficulties in the plaintiff’s way. Reading it 
as a whole, it is clear that the intention was to transfer the 
first defendant’s supposed liability under the alleged arrange- 
ment of 9th January, 1925 and the fact that the assignor 
thought that the mortgage bond will be available to secure 
even the amount due under that arrangement, will not justify 
the Court in reading into the assignment deed an intention to 
assign the mortgage independently of the truth or otherwise of 
the alleged arrangement of 1925. A further difficulty arises 
from the provision into the chit fund rules that the conduct of . 
the chit fund affairs cannot be assigned by the manager 
except with the consent of all the subscribers. If as I have- 
already stated the security given under Ex. A is to be regarded 
only as a part of the chit fund scheme it will be scarcely fair 
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to allow the manager to treat Ex. A as an independent trans- 
action by itself and assign it over to a third party who will 
have nothing to do with the conduct of the chit fund affairs. 
According to the ruling in Subramania Aiyar v. Subramania 
Pattar1 the subscriber whose mortgage bond is thus transferr- 
ed will be deprived of the opportunity of pleading as against 
the assignee, claims he may have as against the assignor. So 
to hold, in a case like the present, may ina large measure 
frustrate the purpose of the provision against assignment of 
the chit fund affairs by the manager without the consent of 
‘the members. 


There is again the fact that the mortgage bond in this 
‘case has been executed not by the subscriber Veerammal but by 
her sons, in respect of property belonging to them. The sons 
themselves are not parties to the chit fund arrangement; it 
cannot therefore be said that any liability that will fasten itself 
on general principles upon a benefited subscriber on the collapse 
of the chit fund will necessarily fasten itself. to them as well. 
A reasonable interpretation of the mortgage bond, as against 
them, can only be that it was intended to secure the first defen- 
dant’s obligation on the assumption that the chit fund would 
run its normal course. Inthese circumstances, I do not feel. 
that it will be proper to allow the appellant at this stage to 
ask the Court to give him relief on a basis wholly different 
from the one on which the plaint was framed. The appeal 
accordingly fails and is dismissed with costs. 


Mockett, J.—I agree. With regard to the question of 
amendment I would only add this; as framed on the alleged 


resolution a suit must fail; as my learned brother pointed out’ 


it must be based solely on Ex. A. The appellant therefore is 
bound, as the learned counsel says, to ask for a decree for the 
amounts due in instalments. There is a complete answer to 
any application for amendment, t.e., Ex. II. The appellant has 
never at any time suggested that the first defendant was not 
willing to pay the instalments. Ex. II which is a letter to the 
assignee sent on her behalf clearly indicates that she in fact 
asked him to receive the instalments and expressed her willing- 
ness to pay them if the chit fund is to be continued. Under 
the circumstances I do not think that it would be in any way 
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possible to allow an amendment which is not only changing 
the cause of action but is also not supported by the record. 
For the reasons given by my learned brother I agree that 
the appeal should be dismissed with costs. 
K. C. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE VENKATARAMANA Rao. 


Kuppuswami Aiyar and others .. Appellants* (Plaintiffs 1, 
' 2 and 4) 





v. 
Sabapathy Pathan and others .. Respondents (Defendants 
1 to 8 and Nil). 


Limitation Act (IX of 1908), S. 19—Mortgage of property purchased by 
vendees to vendors for balance of purchase money—Later mortgage of the 
same property by the vendees in favour of another—Directions contained in 
the later deed to pay off previous mortgage—Notice of demand by vendors for 
the balance of amount—Letter in reply mentioning the directions to the later 
mortgagee and referring to the latter for payment and disowning liability for 
Court costs or charges—Whether reply an acknowledgment—Limitation— 
Whether claim barred. 

In a suit for sale on a mortgage executed on 16th October, 1911, filed on 
23rd March, 1928, the plaintiff relied upon a reply notice dated 3rd October, 
1916, sent by the mortgagors in answer to a demand for payment made by the 
mortgagee, as saving limitation. The notice stated that the mortgagors had 
usufructuarily mortgaged the lands to a third person and had therein directed 
him to pay the suit mortgage amount and therefore it was very wrong on the 
part of the mortgagee to make a demand upon them for the payment of the. 
mortgage amount without receiving the same from the above-mentioned. 
usufructuary mortgagee and that they would not be liable for any costs or 
damages since they had so directed payment. 

Held, that the letter in reply to the demand was sufficient acknowledg- 
ment within the meaning of S. 19 of the Limitation Act as there was nothing: 
therein amounting to a repudiation of liability or toa statement that the: 
mortgagors would never discharge the debt. There was an admission of a. 
present debt but coupled with a refusal to pay. _ 

Explanation 1 to S. 19, relied on. 

Shriniwas v. Narhar, (1908) I.L.R. 32 Bom. 296, followed. 

Kandaswami Reddi v. Suppammal, (1921) 42 M.L.J. 268: LL.R. 45 Mad.. 
443 and Venkata v. Parthasaradhi, (1892) 3 M.L.J. 36: I L.R. 16 Mad. 220: 
distinguished. 

Chhaterdhari Mahto v. Nasib Singh, (1923) 78 I.C. 919: A.LR. 1924 Pat. 
806, dissented from. i 

It is well settled under the Indian law that in order to constitute acknow- 
ledgment there need neither be an express nor an implied promise to pay, 
whatever may be the English law on the point. 

Under S. 19 of the Limitation Act the words relied on in order to 
constitute a valid acknowledgment must be such as to show an existing jural 
relationship of debtor and creditor. 


* S. A. No. 1893 of 1931. ist April, 1936. 
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Second appeal against the decree of the Court of the 
Subordinate Judge of Kumbakonam in A. S. No. 32 of 1931 
(A. S. No. 48 of 1930) District Court, West Tanjore at 
Tanjore, preferred against the decree of the Court of the 
District Munsif of Tiruvadi in O. S. No. 180 of 1929 (O. S. 
No. 123 of 1928, D. M. C., Kumbakonam). 

S. Panchapekesa Sastri and K. R. Krishnaswami Aiyar 
for Appellants. 

B. Sitarama Rao and K. Narasimha Aiyangar for 
Respondents. 

The Court delivered the following 

JupcmMent.—This second appeal raises a question of 
limitation. The main facts are not in dispute. Plaintiffs 1 to 
3 and the father of the second plaintiff sold the suit property 
to one Chidambara Pathan and his brother Vaithyalinga Pathan, 
by a sale-deed dated the 16th October, 1911, and as on the said 
date the second plaintiff was a minor, a sum of Rs. 800 was 
retained with the vendees to be paid either on the second 
plaintiff attaining majority or on the vendors giving security. 
On the said date a mortgage-deed was executed by both 
Vaithyalinga Pathan and Chidambara Pathan in favour of the 
first plaintiff and the father of the second plaintiff for Rs. 800 
securing that amount. The recital as regards payment under 
the said mortgage is to this effect: 


“ We will pay you the said sum of Rs. 800 without any objection together 
with interest at 11 as. per cent. per mensem at any time whenever you 
demand us to pay:after giving security for the sum”. 


On the 19th December, 1915, the vendees appear to have 
usufructuarily mortgaged the said property to one Kandaswami 
Pillai by a deed in and by which it was stipulated that the 
usufructuary mortgagee should pay the said sum of Rs. 800 
secured by the mortgage as aforesaid in accordance with the 
directions contained therein. In’ August, 1916, a demand 
appears to have been made by the mortgagees to pay the 
amount due under the mortgage dated the 16th October, 1911. 
In answer thereto Vaithyalinga Pathan and Chidambara 
Pathan gave a reply dated the 3rd October, 1916, to the effect 
that they had arranged for the payment of the mortgage 
amount with the usufructuary mortgagee under the mortgage- 
deed dated the 19th December, 1915. This suit was filed on 
the 31st March, 1928, to enforce the mortgage dated the 16th 
noe 1911. 
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In the plaint the reply notice dated the 3rd October, 1916, 
which is marked as Ex. Cin the case is relied on for the 
purpose of saving limitation. Ex. C is in the following terms: 


“On 19th December, 1915, we have usufructuarily mortgaged our lands 
to one Darasuram Kandaswami Nayanakkar, and we have therein directed 
that after giving security to him for minor’s share you should receive the 
amount of principal and interest due in respect of the mortgage executed in 
favour of both of you. It isa mistake that you have given me this notice on 
Nala year Ani 9th without receiving the said amount from him. Since we 
have directed on 19th December, 1915, in the abovesaid manner, please take 
notice that we will not be liable for any Court costs or damages as claimed 
by you in your notice”. f 


Both the lower Courts came to the conclusion that there 
was no acknowledgment of liability in Ex. C and that therefore 
the suit was barred. It is contended before me in second 
appeal that that view is wrong. I think the contention must 
prevail. Under S. 19 of the Limitation Act the words relied 
on, in order to constitute a valid acknowledgment, must be 
such as to show an existing jural relationship of debtor and 
creditor. From Ex. C it-is clear that there is an admission of 
a debt due and payable under the mortgage which would 
prima facie import an acknowledgment of liability. It is not 
denied that there is an admission of liability, but what is 
contended is, that the concluding portion of the letter makes 
it clear that the mortgagors repudiated their liability. Iam 
unable to agree with this view. There is nothing in the 
document which amounts to a repudiation of liability or to a 
statement that the mortgagors would never. discharge the debt. 
Reading the document as a whole, what the mortgagors say is 
this: 

“No doubt there is an amount due and payable under the mortgage; but 
we have arranged for payment with Kandaswami Pillai and it.is your 
(mortgagees’) primary duty to apply to that Kandaswami Pillai for payment 


and if without recourse to him you file a suit, we would not be liable either 
for costs or any loss incurred by an unnecessary action”. 


There is therefore an admission of a present debt but 
coupled with a refusal to pay because they have arranged for 
payment elsewhere. Under S. 19 of the Limitation Act, 
Explanation 1, an acknowledgment may be sufficient though 
accompanied by a refusal to pay. In my opinion this case is 
covered by the decision of the Bombay High Court in Shrinivas 
v. Narhari. In that case a decree provided for the payment 
of the amount decreed in instalments. The question arose 





1. (1908) I.L.R. 32 Bom. 296. 
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whether the second instalment payable under the said decree 
was barred by limitation. A statement made by the judgment- 
debtor in answer to an execution application was relied on, and 
it was to this effect: 


“I have asked plaintiff by a written notice to take away the sum of 
Rs. 300 relating to the second instalment from a third party with whom 
T have deposited that sum. Therefore I am not responsible to pay the said 
amount”, 


This was held to be sufficient acknowledgment within the 
meaning of the Limitation Act for saving the bar of limitation. 
Chandavarkar, J., observed thus: 


“ This in effect means ‘I am liable to pay the second instalment; but I 
have deposited the amount of that instalment with a third person and let the 
plaintiff take it from him. But so far as I am concerned I refuse to pay’. In 
other words, there is anacknowledgment of the liability coupled, however, 
with a refusal to pay on the ground that the amount is deposited with a third 
party. We think thatis the natural construction of the words. We must 
therefore hold that the second instalment is not barred ”. 


I am inclined to take a similar view of the document in 
question. I would therefore follow the above decision and 
hold that Ex. C is sufficient acknowledgment within the mean- 
ing of S. 19 of the Limitation Act and that the suit is not 
barred. 


I shall now deal with the cases relied on by Mr. Sitarama 
Rao for the respondent. The first’case on which he places 
very strong reliance is the case reported in Chhaterdhari Mahto 
v. Nasib Singh\, In that case in answer to a suit on a mortgage 
the statement made by the mortgagors in a written statement 
in a suit was relied on. That statement was to the effect that 
in order to pay off the mortgage debt they sold half of the 
mortgaged property and from the said date the vendees have 
been in possession thereof. This was held not to be a sufficient 
acknowledgment. The learned Judges drew this inference on 
a construction of the document as a whole, but I am not 
inclined to agree with the reasoning on which their decision is 
based. Their Lordships, observe, that there is an acknowledg- 
ment of the debt, but then they proceed to consider whether it 
is a sufficient acknowledgment of liability and state: 


“ On the other hand, the statement that there was a debt due but it has 
‘been discharged is not sufficient. The present case seems to stand somewhere 
between these two .... There is no express statement that it was discharged, 
but there is a statement that that in order to pay it off a sale was effected on 
the 13th July, 1903, and since that date the vendees have been in possession 


ey 





1. (1923) 78 I.C. 919: A.ILR. 1924 Pat. 806. 
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of the property. The inference to be drawn from this will at least negative 
the implication of a promise to pay”. 

It is well settled that under the Indian law in order to 
constitute an acknowledgment there need neither be an express 
nor an implied promise to pay, whatever may be the English 
law on the point. I dissent from the view of the learned 
Judges that in order to constitute an acknowledgment there 
must be an implied promise to pay. The next case relied on 
by Mr. Sitarama Rao is the case in Kandaswami Reddi v. 
Suppammal!, What that case decided was that from a mere 
admission of a past liability it cannot be inferred that there is 
a subsisting debt and the learned. Judges declined to follow the 
ruling of Miller, J., in Ranganayakalu Aiya v. Subbayan? to 
the effect that an admission of past liability unaccompanied by 
an allegation of discharge should in all cases be interpreted as 
an admission of subsisting liability. The learned Judges cite 
with approval the case in Andiappa Chetty v. Alagasinga 
Naidu’ and observe that ‘each case must be treated on its own 
merits and that from the language used and the circumstances in 
which the acknowledgment is made it must be decided whether 
it amounts to an implied acknowledgment of subsisting liabi- 
lity’. ‘In this case, as I have pointed out, there is no question 
of there being an acknowledgment of subsisting liability, 
though it was accompanied by a refusal to pay. The case in 
Venkata v. Parthasaradhi4 is also distinguishable. In that case 
the statement in a deposition where the deponent had admitted 
the execution of a certain bond, but stated that that bond 
was superseded, was held not to be a sufficient acknowledg- 
ment, on the ground that there was no acknowledgment of a 
subsisting right. There are on the other hand cases to show 
that whefe a debtor states that for the debt due a different 
security was given, that statement was held to operate as a 
good acknowledgment. In Pandit Saligram v. Radhay Shiam5 
a renewed promissory note was found to be inadmissible in 
evidence on the ground that it was unstamped. The plaintiff 
in that case wanted to rely upon an earlier promissory note 
which on the date of suit would admittedly be barred by limi- 


1. (1921) 42 M.L.J. 268: I.L.R. 45 Mad. 443. 
2. (1908) 5 M.L.T. 71. 
3. (1911) 21 M.L.J. 1024: I.L.R. 36 Mad. 68. 
4. (1892) 3 M.L.J. 36: I.L.R. 16 Mad. 220. 
:5.- ALR. 1931 All. 560. | 
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tation but for an endorsement on the back thereof which was 
to the following effect: l 
“On the 7th November, 1925, in lieu of the present promissory note, a 
second promissory note of the amount of Rs.-1,350 has been executed and this 
promissory note has become void ”. 
This endorsement was held to be a sufficient acknowledg- 


ment of the note in spite of the fact that it was stated in the 
endorsement that the promissory note had become void. The 
ground on which it was held to be so is, because the allegation 
is not that the liability had terminated but that a different 
form of security for the subsisting liability had been created. 
Similarly, as I have pointed out, it was never intended to 
repudiate the liability. Ex. C indicates that a method of 
payment had been provided which it was the duty of the credi- 
tors to resort to before seeking to enforce their remedy against 
the debtors. 

I am therefore of opinion that Ex. C operates as a 
sufficient acknowledgment of the mortgage in question and 
that the suit is not barred by limitation. In the result, I 
reverse the decrees of the lower Courts and pass a preliminary 
decree for sale. Interest shall be allowed on Rs. 772 at six 
per cent. from date of plaint up-to-date fixed for redemption 
and thereafter at six per cent. on the aggregate amount. Time 
four months. I direct each party to bear their own costs in 
the second appeal. I direct the first Court costs to be included 
in the mortgage decree. I direct the Lower Appellate Court’s 
cost to be paid by defendants 3 to 6 and not to be added in the 
mortgage decree. 

Leave refused. 

K.C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir Horace Owen Compton BEAstey, Kt., 
Chief Justice. 





Marreddi Seshireddi .. Petitioner* (Plaintiff) 
v. 
The Offcial Receiver, Guntur 
and another .. Respondents (Defendants). 


Provincial Insolvency Act (V of 1920)—Partition suit—Insolvency of 
defendant pending sutt but before decree—Decree for costs against two de- 
fendants—If claim for costs a debt provable in insolvency—Payment of costs 
by the insolvent defendani—Suit for contribution against the other—Leave 
of Court if necessary under S. 28. 


* C. R. P. No. 1596 of 1935. 25th January, 1937. 
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If a plaintiff starts a suit against another person and that person becomes 
an insolvent during the pendency of the suit and subsequent to the adjudica- 
tion a decree is obtained, the plaintiff can prove in the insolvency both as 
regards the amount obtained under the decree and the costs awarded, costs 
being added to the decretal amount, if the debt in respect of which the costs 
are an incident is one provable in insolvency but not otherwise. 


Where therefore pending a partition suit by A against B, C and others, 
C is adjudicated an insolvent and after adjudication a decree is passed for 
partition and for costs against B and C jointly and severally, the decree for 
costs is not a debt provable in insolvency as there was no obligation on C to 
pay the costs of the suit until the decree had been passed. A claim for con- 
tribution against C by B by reason of his having been obliged to pay the costs 
stands on a stronger position inasmuch as the liability arises in such a case 
only after payment and not before; and as such leave of the Court under 
S. 28 (2) of the Provincial Insolvency Act is not necessary for a suit for such 
contribution against the Official Receiver in C’s insolvency. 

Petition under S. 25 of Act IX of 1887, praying the 
High Court to revise the decree of the Court of the Subor- 
dinate Judge of Tenali dated 3rd July, 1935, and passed in S. 
C. S. No. 412 of 1934. 


V. Subramaniam for Petitioner. 
K. Kotayya for Respondents. 


The Court delivered the following 

Jupcment.—The plaintiff filed a suit against the Official 
Receiver in an insolvency claiming half the amount of the 
costs which he had paid as an unsuccessful co-defendant in a 
partition suit filed against him, the debtor and others. The 
decree so far as it relates to costs, and to the petitioner is 
against him jointly and severally. His claim in the suit filed 
by him is that as he was forced by reason of the terms of the 
decree for costs to pay up the whole of the costs he is entitled 
to claim from the debtor half the amount which he (the 
petitioner) was compelled to pay. The lower Court has 
dismissed the suit on the ground that the leave of the Court to 
file the suit had not been obtained as is required by S. 28 (2) 
of the Provincial Insolvency Act. A few further facts must 
first be stated; and these are that the suit in respect of which 
the costs were awarded against the present petitioner was a 
suit for partition brought by a younger -brother of the debtor 
claiming that certain alienations which had been made were to 
be set aside—and for this purpose the alienees were made party 
defendants—and also to have. declared void certain bonds 
executed. During the pendency of that suit the debtor who 
was the second defendant in it was adjudicated an insolvent 
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and after his adjudication the decree in the partition suit and 
also as regards the costs was passed. There is, therefore, if the 
plaintiff’s claim for contribution is good, a debt, i.e., the decree 
for costs, to which the debtor had become subject after his 
adjudication but before his discharge and for the purpose of 
seeing whether the leave of the Court is required when a suit 
in respect of such a debt is filed S. 34 of the - Provincial 
Insolvency Act has to be examined. The position being as I 
have already stated the question is whether it is a debt that is 
provable or not. Itis provable if in respect of it the debtor 
had incurred before adjudication any obligation to the plaintiff- 
petitioner, that is to say, the debtor must, where the debt is 
incurred after-his adjudication and before his discharge, have 
been under an obligation to the claimant before the date of 
- the adjudication and it is only if he was that the suit debt will 
be one provable in insolvency. The position I think is quite 
clear where a claim for costs is made against an insolvent’s 
estate, the order for the payment of costs being subsequent to 
the date of the adjudication. The position is this, that if a 
plaintiff starts a suit against another person and during the 
pendency of the suit that other person becomes an insolvent 
and subsequent to the adjudication a decree is obtained, the 
plaintiff can prove in the insolvency both as regards the 
amount obtained under the decree and as regards the costs 
awarded, the costs being added to the decretal amount. This 
position has been clearly stated in the judgment of Lindley, 
L.J., in In re British Gold Fields of West Africa’ and since 
then that decision and the words of Lindley, L.J., have been 
frequently cited in other English decisions relating to the 
English Bankruptcy Act. But there is this all important 
condition which is also laid down in that the debt in respect of 
which the costs are an incident must be one which itself is 
provable in insolvency. Therefore what has to be seen here 
is whether the decree in respect of which the order for costs 
was made is one which is provable in insolvency and that is 
why an examination of S. 34 (2) becomes so necessary. The 
question is, what obligation was the debtor under towards the 
plaintiff-petitioner previous to the adjudication? It is argued 
that he was under some contingent liability to pay him the 
costs of the suit or something towards them. I do not agree. 





1. (1899) 2 Ch. D.7at 11. 
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There was no liability whatsoever to do so until the decree had 
been passed, that is to say, so far as the plaintiff-petitioner is 
concerned. It could have been argued that if the facts had 
been those which Lindley, L.J., had in mind, certainly the 
debtor was under an obligation not only to pay the decretal 
amount to the plaintiff but also the costs which were incidental 
to the decree but it seems to me—and this appears to be con- 
ceded in the argument on behalf of the respondent—that in the 
present case, that is the suit in which the costs were awarded, 
the plaintiff in that suit, it being a partition suit, had no debt 
which was provable in the insolvency by reason of his decree 
and that therefore also he had no debt so far as it related to 
costs which was provable in insolvency. I think that the 
petitioner here is in even a stronger position than the plaintiff 
in the partition suit would have been. He was a co-defen- 
dant and it cannot be said that during the pendency of the 
suit the debtor was under the obligation, contingent or other- 
wise, towards the present petitioner. The obligation only 
arose when the order for costs was made which was subse- 
quent to the adjudication. In my view, therefore, having 
regard to the words of S. 34 (2) of the Provincial Insolvency 


Act this suit debt was not one provable in insolvency. It 


follows, therefore, that leave of the Court to file the suit was 
not necessary and the lower Court’s order dismissing the suit 
for the reason that no such leave had been obtained was 
wrong. This petition must, therefore, succeed with costs here 
and the order of the lower Court set aside and - suit remanded 
for disposal according to law. `- . eye 

S. V. V. — Petition allowed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT Mr. JOSUE MOCKETT AND Mr. _ Justice 
HOoRWILL. 





The Public OE .. Appellant* 
v. i 
Marati Kunti Venkoba Rao and l 
another .. Respondents (Accused 
“1 and 2). 


Evidence Act (I of 1872), S. 27—Statements under—Mode of recording 
by Police Officers—Need for use of first person and exact words of accused 
—Use of confessional statement at trial—Principles governing. - 





* Crl. Appeal Nos. 615 and 660 of 1936. ‘ “25th janet: 1937. 
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Statements made by an accused person which contain information 
provable in evidence under S. 27 of the Indian Evidence Act should be clearly 
and carefully recorded by the Police Officer and they should be recorded in 
the first person. They should not be paraphrased. 


When the Police have recorded the statements it will in each case be 
for the trial Court to decide how much of the statement is admissible in 
evidence under S. 27, that is to say, how much of such information as relates 
distinctly to the fact discovered may be proved. And in considering that the 
Court should bear in mind the fact that so much of such information, 
whether it amounts to a confession or not, may be proved provided that it 
` relates distinctly to the fact thereby discovered. 


Periakaruppan, In re, R.T. No. 11 of 1931 reported in (1931) 4 Mad. Cr. 
Cases 250 and Sogaimuthu Padayachi v. Emperor, (1925) I.L.R. 50 Mad. 274, 
referred to. 


Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the order of the acquittal dated 15th September, 
1936, of the aforesaid respondents under S. 302, Indian Penal 
Code, by the Sessions Judge of the Kurnool Division in 
Sessions Case No. 9 of 1936 on his file. 

K. Venkataraghavachari for The Public Prosecutor (L.H. 
Bewes) on behalf of the Crown. 


V. L. Ethiraj and A. S. Sivakaminathan for Respondents. 
The judgment of the Court was delivered by 


Mockett, J.—The first and second accused were charged 
before the Sessions Judge of Kurnool under two sections of 
the Indian Penal Code, namely, (1) under S. 364, abduction 
with intent to murder, and (2) under S. 302, murder, the per- 
son concerned in each case being one Veeranna who, it will 
later be seen, was unquestionably murdered on 13th October, 
1935. The learned Sessions Judge has acquitted both the 
accused of murder and has convicted them both under S. 364, 
Indian Penal Code, has sentenced the first accused to trans- 
portation for life, and the second accused to rigorous imprison- 
ment for 3 years. The first accused has appealed against his 
conviction (Criminal Appeal No. 660 of 1936) and the Crown 
has appealed against the acquittal of the accused for murder 
(Criminal Appeal No. 615 of 1936). 

The first accused lives at Kurnool and the deceased woman 
Veeranna, was concerned with him in his business which un- 
questionably was that of an unauthorised practitioner. He 
seems to have written legal documents. He occupied part of 
a house in which P.Ws. 2 and 3 were also tenants. Opposite 
that house lived P.W. 8 and a little to the north is the house 


of P.W. 9. P.W. 20's house was somewhat to the south, An 
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examination of the plan would show the situation of the rooms 
in the house. The second accused used to visit the first accus- 
ed, and the deceased also used to visit the first accused, 
According to P.Ws. 2 and 3 shortly before the death of the 
deceased, the first accused introduced the deceased to the 
second accused and the first accused told the deceased that the 
second accused was possessed of evil spirits and that he should 
exorcise it. Apparently the deceased was supposed to possess 
the gift of exorcising evil spirits and she agreed to do so. The 
deceased went away and came back the next day and then 
certain mantrams were gone through with a view to exorcising 
the spirit. On 11th October, 1935, P.Ws. 2 and 3 who were 
student and teacher respectively were working till 10 o’clock 
in the night and went to bed about then. Whilst they were 
lying down but not asleep the first accused came out of his 
own room and said to the second accused “See if they (meaning 
the two witnesses) are asleep or not”. A. 1 told A. 2 that they 
were asleep and so they could talk. Then according to this 
witness (P.W. 2) the following conversation took place and it 
is of the greatest importance in this case and we will record in 
extenso. “A. 1 told A.2 to tell the deceased that she would 
advance Rs. 300 as a loan and that then she (the deceased) 
would go with them (accused 1 and 2) to Sankesula and they 
could murder her in the date tope near the jungle stream be- 
yond the 11th mile on the way”. It should be mentioned that 
A. 2 lived at Sankesula which is some 15 miles from Kurnool. 
Then A. 2 said ‘suppose she cries out—it would be hard for us 
then”. Then A.1 told A.2 “she would not cry. On the 
5th A. l had made the necessary arrangement by going and 
returning”. Then A. 2 said to A. 1 “what do we gain by 
murdering her”. Then A. 1 said “we can take the gold jewels 
on her person, namely, bangles, sangalis, chain and ring. We 
can take her thumb impression and get her lands and houses 
and her iron safe which was in the Panchayat Court”. Then 
according to P. W. 2, A. 2 said “it is alright”. Next morning, 
that is to say, on the 12th October 1935, P. W. 2 states that he 
challenged A. 1 in the presence of P. W. 3 about the conver- 
sation, whereupon A. 1 said if he divulged it to anybody he 
would kill them both. P. W. 2 replied “We are not concerned 
in divulging it”. That evening A. 1 and A. 2 and the deceas- 
ed were in A. l’sroom. Everybody went to bed as usual, but 
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at 2 A.M., P.W. 2 says he was aroused by Ahmed Khan, the 
jutkawala, P. W. 4, treading on his hand. Shortly, his account 
of what happened amounts to this, that A. 1 and A. 2 went 
‘away with the deceased in P. W. 4’s jutka, and according to 
P. W. 3, A. 1 had what he calls “a stick” with him which we 
have had produced before us and is marked M. O.2. Itis not 
a stick; it is a pounder, obviously a very dangerous weapon: 
That is the story so far, up to that time, of P. W. 2. P. W. 3 
tells in substance the same story. He does not mention that 
A. 2 after protesting said “All right”. P.W. 3 corroborates that 
A. 1 told him that if he divulged it to any one, he would kill 
them. P. Ws. 2 and 3 state that next morning they woke up 
early and went to the Circle Inspector’s house and it is a fact 
that they recorded Ex. B, the First Information Report. This 
is a document of the utmost importance. It tells in substance 
the story which we have set out, but it also says that two other 
men, Madadu and Mallagadu, were to be parties to this murder 
and they are described according to Ex. B. The accused had 
been in consultation with them for some time before. It is 
important to note that in Ex. B, the statement appears “Last 
night at about 2 o’clock, Veeramma started out in the jutka of 
Ahmed Khan (P. W. 4) as Hanumamma promised to give her, 
at Sankesula Rs. 300, for liquidating her debts”. The learned 
Counsel for the appellant have quite rightly stressed and stres- 
sed very strongly—the fact that the detailed conversation which 
we have set out and which is contained in the evidence at the 
‘Sessions as to what A. 2 said and as to what A. 1 said, was not 
‘so stated in Ex. B, and the learned Counsel for the 2nd accused 
attaches great importance to that, because according to his 
argument, if that evidence is eliminated (that is the evidence 
given at the. Sessions) there is very little evidence 
against his client on which she should be even convicted under 
S. 364, Indian Penal Code. But it must be observed, as we 
have emphasised before, that in both the statements, it is stated 
that it was arranged that the 2nd accused should promise to 
give Rs. 300 to the deceased and that the 2nd accused should 
go to Sankesula. We may say at once that in spite of the 
criticisms launched at the evidence of P. W.’s 2 and 3, we are 
perfectly satisfied that that evidence is acceptable. It is avery 
- remarkable case of a statement which if given after the dis- 
covery of a murder, might have been strongly criticised. But 
it was given before, and no cross-examination was ever directed 
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to the police officers concerned to suggest that the time of 
recording Ex. B has been past-dated for the purpose of the 
prosecution case. Ex. B was given at 6 a.m. A. 1 was arrested 
at about half past seven. The body was not found till 3 A.M., 
on the 14th, that is to say, on the next day and as will appear, 
was discovered on information supplied by A. 1 himself. So, 
with regard to the fact of the murder, it was anticipated in 
Ex. B, and as will be seen from the rest of the evidence, many 
of the facts relied on in Ex. B are corroborated by evidence 
which would not have been at the time and which was only dis- 
covered later by investigations by the police. 

[His Lordship discussed the evidence in the case and 
concluded :} l 


The result will now be that the appeal of A. 1 will be dismis- 
sed. The appealof the Crown with regard to A. 2 will be dismis- 
sed. The appeal of the Crown with regard to A. 1 willbe allowed. 
With regard to the sentence we have naturally given this matter 
the most anxious consideration, because this is after all an 
appeal against an acquittal, and although there is no practice 
laid down, we should often be reluctant in an appeal against an 
acquittal to pass a sentence of death. Inthis case, however, we 
‘consider we should be failing in our duty if we did anything 
else. This was a particularly cruel murder, carefully planned 
and deliberately carried out, and we consider that the proper 
sentence for us to pass is that the first accused should be hanged 
by the neck till he is dead. With regard to the question of 
sentence on the second accused we consider that notice should 
go to the second accused to show cause why her sentence should 
not be enhanced. 

Before leaving this case, we desire to point out that the 
method of recording statements given under S.°27 followed in 
this case is most unfortunate and this Court in Criminal Appeal 
No. 530 of 1936 has pointed out that statements made by an 
accused person which contain information provable in evidence 
under S. 27 of the Indian Evidence Act should be clearly and 
carefully recorded by the Police Officer and they should be 
recorded in the first person. They should not be paraphrased. 
Obviously if what a man says is to be used in evidence his exact 
words should be used and not what a policeman or anyone else 
says he said. That is sufficient comment with regard to this 
aspect of it. When the police have recorded the staternent, it 
will in each case be for the trial Court to decide how much of 
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the statement is admissible under S. 27; that is to say, how 
much of such information as relates distinctly to the fact dis- 
covered may be proved. And. in considering that, the Court 
should bear in mind the fact which seems to have entirely 
escaped the notice of many Sessions Judges in this Presidency 
recently, that is, that so much of such information whether it 
amounts to a confession or not may be proved provided that it 
relates distinctly to the fact thereby discovered. A decision of 
this Court in Periakaruppan, In rel, deals with this topic. It is 
so pointed out there that under S. 27, the whole statement 
which leads to the discovery may be given in evidence and it 
was further held that on no account should a statement be 
altered. See also Sogaimuthu Padayachi v. Emperor. Weagree 
with the principles laid down in, that case although we are not 
wholly able to follow how they were applied to the actual facts 
before the Court. The statement in that case was sought to be 
admitted in its entirety. Of course, it will be for the Court 
in each case to say how much of the statement leads to the 
discovery of the facts in each case. If it is necessary in order 
to make sense of the statement of the accused to set out any 
question put to him that should obviously be done. The pre- 
sent practice which frequently occurs of police officers going 
into the box and saying some such thing as this, “the accused 
said he would show the aruval’” or “the accused said he would 
show the ‘body’ or ‘the jewels’ is wrong”. Obviously these 
are not the words of the accused but a mangled and incomplete 
paraphrase. We hope that the Courts will take notice of these 
observations. 

B.V.V. Acquittal set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice Mocxetr AND MR. JUSTICE 
Horwit. 
Minor Sethurajan by Guardian 


Nataraja Sethurayan es Appellani* (Respondent- 
3rd Defendant) 





v. 
Guruswami Pathar >- Respondent (Petine: Plain- 


tif). 
Execution—Decree onthe face of it valid—Plea of minority of defendant 
raised for the first time in execution—Whether the executing Court could in- 
vestigate the legality of the decree—S. 47, Civil Procedure Code (V of 1908)). 


‘ 1. Cr. A. No. 38 of 1931 and R.T. No. 1l of 1931 reported i in (1931) 4 Mad. 
Cr. Cases 250. ; 2: (1925) I.L.R. 50 Mad. 274. 
-* A. ACA, O. No. 146 of 1933. - + .. + 25th January, 1937. - 
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Where a decree-holder obtained a decree against the father of the 
appellant and the appellant himself and impleaded the appellant as a major, 
but in execution the appellant appeared by his mother and pleaded he wasa 
minor and the lower appellate Court held that the matter could not be raised 
in execution and that the proper remedy was by way of suit, 


Held, that S. 47, Civil Procedure Code, is not intended to be used for the 
purpose of investigating matters relating to validity of the decree fast when 
on the face of it there is nothing illegal about the decree. 


Govindan Nadar v. Natesa Pillai, (1931) 61 M.L.J. 520 and Lakshmanan 
Chettiar v. Chidambaram Chettiar, (1934) 68 M.L.J. 318: LL.R. 58 M. 752, 
followed. 


Kalipada Sarkar v. Hari Mohan Dalal, (1916) I.L.R. 44 Cal. 627 and Gora 
Chand Haldar v. Prafulla Kumar Roy, (1925) LL.R. 53 Cal. 166 at 173 (F.B.), 
relied on. 


Per Horwill, J—There is no definite current of decisions in’ any High 
Court to the effect that an execution Court, whose business it is to execute, 
should institute an enquiry at the instance of any person to ascertain whether 
a decree, to all appearances a perfectly valid one, may not for some reason or 
other be invalid. It is against the well-established principles, governing the 
duties of an executing Court, that it should sit in judgment over a Court 
that has passed a decree, which may even be a superior Court. 


S, A. Nathan v. S. R. Samson, (1931) LL.R. 9 Rang. 480 (F.B.), ex- 
plained and dissented from. 

Appeal against the order of the District Court of East 
Tanjore at Negapatam dated the 18th February, 1933 and 
mace in Appeal Suit No. 79 of 1932 preferred against the 
order of the Court of the District Munsif of Shiyali dated 
22nd June, 1932 and made in Misc. Appln. No. 25 of 1932 
in O. S. No. 29 of 1929. 


S. R. Muthuswamy Aiyar for Appellant. 
M. S. Venkatrama Atyar for Respondent. 


The Court delivered the following 

Jupcments. Mockett, J—This is a second appeal against 
the order of the District Judge of East Tanjore allowing the 
appeal against the order of the District Munsif of Shiyali. 
The decree-holder respondent obtained a decree against the 
father of the appellant and the appellant. He impleaded the 
appellant as a major. In execution the third defendant 
obstructed and a petition was put in by the decree-holder to 
have his obstruction removed and possession of the property 
delivered. The appellant then appeared by his mother as 
guardian and pleaded that he was a minor. The lower Court 
having so found, dismissed the petition. The lower appellate 


‘Court allowed the appeal on the grounds that this matter could 


not- be raised by the appellant in execution and that his proper 
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remedy was by way of suit. The point for decision is which 
of these two views is correct. 


The appellant has argued that under O. 21, r. 99, the 
petition was correctly dismissed because he being a minor, was 
in the same position as a person “other than the judgment- 
debtor ”, and according to the ruling of the Privy Council in 
Rashid-un-nisa v. Muhammad Ismail Khani, the appellant, not 
having been properly represented, was not a party at all. That 
argument, however, seems to beg the question in this case, 
which’ is, at what stage should the question of minority be 
gone into. And it is to be observed that'in the abovementioned 
case, the question was raised in connection with S. 244 of the 
Code of 1882 (corresponding to S. 47’of the present Code) 
and it was held that a suit to set aside execution proceedings 
by a minor on the ground of non-representation was not 
barred by the above section. There are conflicting authorities 
on the subject. In Sami Chettiar v. Sesha Aiyar & Co.?, 
Devadoss, J., took the view that the question of'a defendant be- 
ing a minor could be taken at any time, even in execution. And 
in. Venkata Someswara Rao v. Lakshmanaswami8, Kumara- 
swami Sastri, J., one of the referring Judges, stated that, 
at least, on the balance of convenience, it was better that the 
question whether a decree was void by reason of the defendant 
being a minor should be gone into in execution and not by 
means of a suit. Devadoss, J., at page 284 says: 

“The second question is,can the executing Court entertain an objection 
to the execution of the decree against a minor on the ground that the guardian 


ad litem had an interest adverse to that of the minor in the suit? If the decree 
is not illegal on the face of it, is it open to the executing Court to go behind 


it?” 

He then goes on to say that it is open to the minors to 
have these matters investigated in a suit. Kumaraswami 
Sastri, J., seems to draw a distinction between a void and a 
voidable decree. In the former, he considers that the matter 
can be investigated in execution and so does Devadoss, J. The 
Full Bench set at rest none of these questions. It is necessary 
to say a few words with regard to Kumaraswami Sastri, J.’s 
suggestion that the balance of convenience is in favòur of 
investigating the question of -minority, in execution. That 
may be so, and that comment might frequently be made with 





1. 09 1 Bee: 631: L.R. 36 LA. 168: L.L.R. 31 All. 572 at 582 (P. C). 
E 2. A.I.R. 1928 Mad, 1 
` (1928) SMET. 175: TLR $3 Mad. 275 (F.B.). 
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regard to the preferability of investigations in execution to 
those in a suit. But, with great respect, it does not seem to 
me to satisfy the test laid down by S. 47. The point that is 
raised in such cases seems to be not one “relating to the 
execution, discharge or satisfaction of the decree,” but amounts 
to a plea that the decree is void and that it was wrongly passed 
by the trial Court. An examination of the cases mentioned 
shows that they are not direct decisions on this point, the 
observations in favour of the appellant in these cases being 
obiter. But the matter has been directly dealt with in two 
recent decisions of this High Court. In Govindan Nadar v. 
Natesa Pillai1, Jackson, J., had to deal with this very question. 
In that case, it was raised in execution that the defendant was 
a lunatic, unrepresented. Jackson, J., following the decisions 
of the Calcutta High Court in Kalipada Sarkar v. Hari Mohan. 
Dalal? and Gora Chand Haldar v. Prafulla Kumar Roys, took 
the view that it was not open to the executing Court to go into 
the matter. The rule to be derived from Gora Chand Haldar 
v. Prafulla Kumar Roy’, seems to be that the voidness of the 
decree must be apparent on the face of it. Jackson, J., observes 
that the rule laid down by the Calcutta High Court conforms 
with the universally recognised principle, and he accepted those 
decisions. In Lakshmanan Chettiar v. Chidambaram Chettiar4 
a Bench of, this High Court (Curgenven and Cornish, JJ.) 
has expressed approval of the above decision of Jackson, J., 
and prefers his view to that of Oldfield, J., in Subramania 
Aiyar v. Vaithinatha Aiyar5 and Madhavan Nair, J., in 
Arunachalam Chetty v. Abdul Subhan Sahibe. It may be 
mentioned that the High Court of Rangoon in S. A. Nathan v. 
S. R. Samsont has dissented from the Full Bench decision of 
the Calcutta High Court in Gora Chand Haldar v. Prafulla 
Kumar Roy’. I prefer the Calcutta view expressed in 
Kalipada Sarkar v. Hari Mohan Dalal? and Gora Chand 


_ Haldar v. Prafulla Kumar Roy. I do not consider that S. 47, 


Civil Procedure Code, is intended to be used for the purpose 
of investigating matters relating to the validity of the decree 
itself when on the face of it there is nothing illegal about the 
decree. Cases in which pleas of minority might be deliberately 


< 1. (1931) 61 M.L.J. 520. 2. (1916) L.L.R. 44 Cal. 627. 
3. (1925) LL-R. 53 Cal. 166 at 173 (F.B.). 
4 (1934) 68 M.L.J. 318: I.L.R. 58 M. 752. 5. (1913) LL.R. 38 Mad. 682. 
6. (1925) 50 M,L.J. 232. 7. (1931) LL.R. 9 Rang. 480. (F.B.). 
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withheld for the purpose of obstructing future execution 
proceedings can be easily imagined and I am not impressed by 
the argument as to hardship. As to the question of hardship, 
in suitable cases, the Court in which the suit is filed to set 
aside the decree can always, by interlocutory orders, make 
provision against the minor’s property being unjustly sold. 


As to the point raised that the order of the District 
Munsif was not appealable it is quite clear that he purported 
to make it under S. 47 and there is no substance in this conten- 
tion as a result of these conclusions I would dismiss this 
appeal with costs. 


Horwill, J—I agree. 

There is no definite current of decisions in any High 
Court to the effect that an executing Court, whose business 
it is to execute, should institute an enquiry at the instance of 
any person to ascertain whether a decree, to all appearances a 
perfectly valid one, may not for some reason or other be 
invalid. It is against the well-established principles governing 
the duties of an executing Court that it should sit in judgment 
over a Court that has passed a decree, which may even bea 
superior Court. Cases do however arise where the executing 
Court is forced to notice that a decree is not executable and in 
such cases it should not execute. The unexecutability of the 
decree may be obvious from a perusal of the judgment and 
the pleadings, or it may appear, when a decree-holder is seeking 
to make a legal representative of a judgment-debtor liable 
that the legal representative is not liable, because no decree 
was passed against the judgment-debtor while he was yet 
alive. Executing Courts must recognise these facts. I do 
however feel that it would be against the trend of decisions, 
above all the decisions since the closely reasoned-judgments in 
Kalipada Sarkar v. Hart Mohan Dalali to countenance an 
enquiry in execution whether a judgment-debtor was a minor. 
Although the principal case relied on by the appellant 
S. A. Nathan v. S. R. Samson2, disagrees with Gora Chand 
Haldar v. Prafulla Kumar Roy8, regarding the distinction 
between a decree that is void on the face of it and one that is 
found to be void after enquiry, yet the effect of the judgment 
in S. A. Nathan v. S. R. Samson? is to make an exception only 





1. (1916) I.L.R. 44 Cal. 627. 2. (1931) LL.R. 9 Rang. 480 at 482 (F.B.). 
3. (1925) I.L.R. 53 Cal. 166 (F.B.). 
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with regard to a judgment-debtor who died before decree, a 
special case since distinguished even by the Calcutta High 
Court. In most of the decisions placed before us on behalf 
of the appellants the effect of the Privy Council case, Rashid- 
un-nisa v. Muhammad Isma‘l Khan! has not been considered ; 
but in the Rangoon case it is recognised that this decision of 
the committee does stand in the way of an enquiry regarding 
the minority of a judgment-debtor. When a judgment-debtor 
appears in execution and asserts that he is a minor he is in 
fact saying that he was not a party to the decree, which admis- 
sion precludes the executing Court from making an enquiry 
under S. 47, Civil Procedure Code. 


It is argued that if the District Munsif had no authority 
under S. 47 to go into this matter his order was not one under 
S. 47 and so is not appealable. The fallacy of this argument 
is that although the District Munsif ought not to have made 
this enquiry he assumed jurisdiction and purported to pass an 
order under S. 47, Civil Procedure Code. His order, wrongly 
given though it was, was therefore under S. 47, Civil 
Procedure Code, and appealable. 


The respondent has put forward an alternative answer to 
the appellant. It is that as two brothers of the appellant, with 
identical rights and liabilities, were parties to the decree, 
they sufficiently represented the minor appellant. This isa 
reasonable contention but it is weakened if not vitiated by the 
fact that the plaintiff did not treat them as representatives of 
the appellant’s interest because he impleaded him, as well as 
his brothers. In view of the fact that the appeal! fails otherwise 
we have not thought it necessary to decide this rather nice 
point. 


K. C. Appeal dismissed, 








1. (1909) 19 M.L.J. 631; L.R. 36 I.A. 168; L.R. 31 AIL 572(P.C.). 
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PRIVY COUNCIL. 
[u appeal from the Court of the Judicial Commissioner, 
Central Provinces. ] 
PRESENT:—Lorp RussELL or KıLLowen, Loro Mac- 
MILLAN AND SIR JoHN WALLIS. 


The Commissioner of Income-tax, United 
and Central Provinces .. Appellant* 
Ui 


Badridas Ramrai Shop, Akola, owner 
Laxminarayan Badridas Shrawagi of 
Akola .. Respondent. 


Income-tax —Unsatisfaciory return of income made by taxpayer— 
Assessment made by officer “to the best of his judgment "—Sufficient cause 
shown for non-compliance with notice to produce evidence~—Whether relevant 
to excuse failure by taxpayer to comply with notice to produce accounts— 
Procedure for making best of judgment assessinent—Questions of fact— 
Reference by Income-tax Officer—Permissibility—Indian Income-tax Act 
(XI of 1922 as amended), Ss. 22, 23, 27, 30, 31, 33, 66 (2). 


A taxpayer having made an unsatisfactory return of his income, the 
Income-tax Officer served on him a combined notice requiring him, under 
S. 22 (4) of the Indian Income-tax Act, 1922, to produce his accounts, and 
under S. 23 (2) of the Act, to produce evidence in support of his return. The 
taxpayer obtained an adjournment of the date specified by the notice for 
compliance, and, on the adjourned date, applied again for adjournment on 
the ground of his alleged illness but the officer refused to adjourn the case. 
No accounts having been produced, the officer made an ex parte assessment 
on the taxpayer as provided by S. 23 (4) of the Act, taking into account for 
that purpose matters of local repute and the fact that the taxpayer was the 
richest man in his district. The taxpayer applied under S. 27 for cancella- 
tion of the assessment, but he merely showed sufficient cause for not produ- 
cing the accounts in person, and his application was refused. The Assistant 
Commissioner dismissed the taxpayer’s appeal to him against that decision, 
and the taxpayer thereupon applied to him to refer a case to the High Court 
under S. 66 (2), which reference was duly made. The Court of the Judicial 
Commissioner, Central Provinces, decided that a new assessment must be 
made. The Commissioner of Income-tax preferred an appeal to Privy 
Council against the said decision. 

Held, that the failure of the taxpayer either to comply with the notice 
under S. 22 (4) to produce accounts or to show sufficient cause for that 
failure, made it compulsory on the Income-tax Officer to make an assessment 
ex parte, there being no question of his exercising a judicial discretion in the 
matter, and the fact that the taxpayer had shown sufficient cause for non- 
compliance with the notice under S. 23 (2) to produce evidence was irrelevant 
for that purpose. And, even if the officer had been exercising a judicial dis- 
cretion in deciding to make an assessment ex parte, he would not have been 
exercising it wrongfully by failing to give previous intimation of his intention 
to refuse an application for an adjournment, and the questions involved being 
questions of fact the reference under S. 66 (2) should not have been made. 


* P, C. Appeal No. 43 of 1936. 19th February, 1937, 
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Held, further, that in making an assessment ex parte under S, 23 (4), the 
Income-tax Act imposed no obligation on the Income-tax Officer either 
to conduct any kind of local enquiry or to record a note of the details and 
results of that enquiry, and that in this case the officer made the assessment 
to the best-of his judgment within the meaning of the sub-section. S.23 (4) 
of the Act places the Income-tax Officer in the position of a person whose 
decision as to amount is final subject to no appeal, but whose decision, if it 
can be shown to have been arrived at without an honest exercise of judgment 
may be revised or reviewed by the Commissioner under the powers conferred 
upon that official by S. 33 of the Act. 


Abdul Bari Chowdhury v. Commissioner of Income-tax, Burma, (1931) 
LL.R. 9 Rang. 281 (F.B.), approved. 


Appeal by the Commissioner of Income-tax, Central 
Provinces, from a decision of the Court of the Judicial 
Commissioner, Central Provinces, dated 12th April, 1934, on 
a case stated under S. 66 (2) of the Indian Income-tax Act, 
1922, by the Assistant Commissioner of Income-tax, Nagpur. 


The relevant sections of the Income-tax Act which have been set out in 
the judgment are the following :— 
“22 —(1) a’ 


“ (2) In the case of any person other than a company whose total income 
is, in the Income-tax Officer’s opinion, of such an amount as to render such 
person liable to income-tax, the Income-tax Officer shall serve a notice upon 
him requiring him to furnish, within such period, not being less than thirty 
days as may be specified in the notice, a return in the prescribed form and 
verified in the prescribed manner setting forth (along with such other parti- 
culars as may be provided for in the notice) his total income during the 
previous year. 

“ (3) 1£ any person has not furnished a return within the time allowed 
by or under sub-S. (1) or sub-S, (2), or having furnished a return under 
either of those sub-sections, discovers any omission or wrong statement 
therein, he may furnish a return or a revised return, as the case may be, at 
any time before the assessment is made, and any returnso made shall be 
deemed to be a return made, in due time under this section. 


“ (4) The Income-tax Officer may serve on the principal officer of any 
company or on any person upon whom a notice has been served under sub- 
S. (2) a notice requiring him, on a date to be therein specified, to produce, or 
cause to be produced, such accounts or documents, as the Income-tax Officer 
may require: 

“ Provided that the Income-tax Officer shall not require the production 
of any accounts relating to a period more than three years prior to the 
previous year.” 


“ 23.—(1) If the Income-tax Officer is satisfied that a return made under 
S.-22 is correct and complete, he shall assess the total income of the assessee, 
and shall determine the sum payable by him on the basis of such return. 


“ (2) If the Income-tax Officer has reason to believe that a return made 
under S. 22 is incorrect or incomplete, he shall serve on the person who made 
the return a notice requiring him, on a date to be therein specified, either to 
attend at the Income-tax Officer’s office or to produce, or to cause to be there 
produced, any evidence on which such person may rely in support of the 
return. 
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“ (3) On the day specified in the notice issued under sub-S. (2), or as 
soon afterwards as may be, the Income-tax Officer, after hearing such 
evidence as such person may produce and such other evidence as the Income- 
tax Officer may require, on specified points, shall, by an order in writing, 
assess the total income of the assessee, and determine the sum payable by him 
on the basis of such assessment. 

“ (4) If the principal officer of any company or any other person fails to 
make a return under sub-S. (1) or sub-S. (2) of S. 22, as the case may be, or 
fails to comply with all the terms of a notice issued under sub-S, (4) of the 
same section or, having made a return, fails to comply with all the terms of a 
notice issued under sub-S. (2) of this section, the Income-tax Officer shall 
make the assessment to the best of his judgment and, in the case of a regis- 
tered firm, may cancel its registration: 


“Provided . . > 

. 27, Where anassessee or, inthe case of a company, the principal 
officer thereof, within one month fromthe service of a notice of demand 
issued as hereinafter provided, satisfies the Income-tax Officer that he was 
prevented by sufficient cause from making the return required by S. 22, or 
that he did not receive the notice issued under sub-S. (4) of S. 22, or sub- 
S. (2) of S. 23, or that he had not a reasonable opportunity to comply, or was 
prevented by sufficient cause from complying, with the terms of the last- 
mentioned notices, the Income-tax Officer- shall cancel the assessment and 
proceed io make afresh assessment in accordance with the provisions of 

S. 23.” 

“30.—(1) Any assessee objecting to the amount orrate at which he 
is assessed under S. 23 or S. 27, or denying his liability to be assessed under 
this Act, or objecting to a refusal of an Income-tax Officer to make a fresh 
assessment under S, 27, or to any order against him under sub-S. (2) of S. 25 
or S. 25-A or S. 28, made by an Income tax Officer, may appeal to the 
Assistant Commissioner against the assessment or against such refusal or 
order: . 

“ Provided that no appeal shall lie in respect of an assessment made 
„undėér sub-S. (4) of S. 23, or under that sub-section read with S. 27. 

oe! A eee 

ECI) | acter md 

“31.—(1) 

“ (2) The Assistant Commissioner may, before disposing of any appeal, 
make such further inquiry as he thinks fit,or cause further inquiry to be 
made by the Income-tax Officer. 

- (3) In disposing of an appeal the Assistant Commissioner may, in the 
case of an order of assessment,— 
“(a) confirm, reduce, enhance or annul the assessment, or 
Í “(b) set aside the assessment and direct the Income-tax Officer to make 
afresh assessment after making such furthér inquiry as the Income-tax 
Officer thinks fit or the Assistant Commissioner may direct, and the Income- 
tax Officer shall thereupon proceed to make such fresh assessment. 
ity (c) $ 
a (d) 


“Provided . . .” 


“ 33.—(1) The Commissioner may of his own motion call for the record 
of any proceeding-under this Act which has been taken by any authority sub- 
ordinate to him.or by himself when exercising the power: -of an Assistant 
Commissioner under sub-S. (4) of S. 5. 
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“ (2) On receipt of the record the Commissioner may make such enquiry 
or cause such enquiry to be made, and, subject to the provisions of this Act, 
may pass such orders thereon as he thinks fit: 


“ Provided that he shall not pass any order prejudicial to an assessee 
without hearing him or giving him a reasonable opportunity of being heard.” 


The following statement of facts is taken from their 
Lordships’ judgment: 

The respondent taxpayer was served on.the 29th April, 
1931, with a notice under S. 22 (2), and furnished a return, 
dated the 27th July, 1931, which consisted of a printed return 
form, and contained two statements only, namely, (a) 
opposite the paragraph relating to business, the words and 
figures “Rs. 1,700. . Approximate amount of loss,” and (b) 
in the place where should appear the total amount of profit 
and gains or income, the same words and figures. A return 
in such a'form was obviously unsatisfactory and incomplete. 
The officer thereupon served upon the respondent on the 8th 
September, 1931, a combined notice requiring him [under 
S. 22 (4)] to “produce or cause to be produced at my. 
office” his accounts for three years, and [under S. 23 
(2)] either to attend or to produce or cause to be produced 
any evidence on which he might rely in support of his 
return. The date specified was the 14th September, 1931. On 
the 12th September, 1931, he applied for and. obtained an 
adjournment until the 19th October, 1931, for which date a 
fresh combined notice was issued and served on the 23rd 
September, 1931, 


On the 19th October, 1931, the respondent see: in 
writing for a further adjournment, alleging that he had been 
ill for the previous month and could do no work, and that his 
agent, who had been away, had returned. With this applica- 
tion he seems to have sent a medical certificate, which, how- 
ever, merely stated that the respondent “was -suffering from 
influenza some fifteen days ago,” that he had gone very weak 
since that time, and that he was still weak and suffering from’ 
a cough. 

The officer was unable to accept such a certificate, and 
refused to grant any further adjournment, for he took the 
view that the application, backed by such a certificate, was 
merely a device to obtain a postponement. No accounts were 
produced or caused to be produced by the respondent, and the 
officer proceeded, as enjoined to do by S. 23 (4), to make the 
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assessment to the best of his judgment. No accounts being 
available, he took into consideration the local repute that the 
respondent’s money-lending business was extensive and includ- 
ed the purchasing of debts at large profit to himself, and that 
he was easily the richest man in the district. Further, as 
stated in the assessment note, “local inquiries” had shown that 
his fluid resources amounted to ten lacs. The officer estimated 
the respondent’s income at one lac. 

From an assessment made under S. 23 (4) there is no 
appeal; but the assessee may endeavour to satisfy the officer as 
to the relevant question of fact specified in S. 27, and, if he 
succeeds, the officer must cancel the assessment and make a 
fresh assessment in accordance with the provisions of S. 23. 
The respondent applied for cancellation under that section. His 
application was heard (with witnesses) in December, 1931, by 
the Income-tax Officer then in office, who refused the applica- 
tion. The only excuse alleged by the respondent for his 
failure to comply with the notice relating to the production of 
accounts was that he could not attend to produce them in 
person. Ashe could have caused them to be produced by 
sending them by messenger, he failed to satisfy the officer as 
required by S. 27. 

From this refusal the respondent, as entitled under S. 30, 
appealed to the Assistant Commissioner. His appeal was 
heard on the 27th February, 1932, and was rejected on the 
ground that he had not been able to show that he had sufficient 
cause for withholding the accounts on the 19th October, 1931. 
The assessment was accordingly confirmed by order made 
under S. 31.. | 

Down to this point in the history of this matter it appears 
to their Lordships that the provisions of the Act had been 
strictly complied with by the income-tax officials. No further 
appeal lay open to the respondent, but it was no doubt open to 
the Commissioner to exercise the powers of revision or review 
contained in S. 33. 

The respondent, however, applied to the Commissioner for 


a reference under S. 66 (2) of the Act, which, so far as mate- 


rial, provides: 


. “Within sixty days of the date on which he is served with notice of an 
order under S. 31... the assessee... may... require the Commissioner 
to refer to the High Court any question of law arising out of such order . . 
and the Commissioner shall . . . draw up a statement of the case and refer 
it_with his own opinion thereon to the High Court. ” 
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P.C. The Commissioner may, by sub-section (3), refuse to state 
Commis- the case, on the ground that no question of law arises. 


sioner of : n 
Inomo tx The respondent asked to have referred seveti’ alleged 


United points of law, which were formulated thus :— 
Central (i) Whether the Income-tax Officer was justified in assuming jurisdic- 


Epoviccs tion to proceed under S. 23 (4) of the Income-tax Act and making ex parte 
Ba dei das assessment in this case when there is no legal evidence to show that the 
assessee deliberately derived non-compliance or failed to comply with the 
Shop, notice issued under S. 22 (4) of the Income-tax Act. 

(ii) Whether the circumstances alleged and proved by the assessee could 
not in law be deemed to be “sufficient cause” under S. 27 of the Income-tax 
Act. 

(ili) In view of the wording of the notice under S. 22 (a) (sic) of the Act 
and the undisputed fact that the assessee was too ill to attend the Court and 
the further admitted fact that the Income-tax Officer did not pass or com- 
municate to the assessee’s servant or to the assessee any order for immediate 
production of account books or any other fair order, could not the assessee 
under law claim cancellation of the ex parte assessment order, dated the 19th 
October, 1931. 

(iv) Whether procedure adopted by the Income-tax Officer in causing 
notices to be served under Ss. 23 (2) and 22 (4) of the Income-tax Act was 
legal and proper and whether the Income-tax Officer could under the 
circumstances proceed under S. 23 (4) and make ex parte assessment. 

(v) Is there evidence to substantiate the Income-tax Officer’s reasoning 
in the last paragraph of the order saying that legal enquiries prove that the 
assessee made in the account year taxable income of a lakh of rupees. 

(vi) Is not the judgment of the Income-tax Officer vitiated by imagiriary 
assumptions or irregular enquiries,and hearsay evidence which the assessee 
has no chance to meet and which are not borne out by his account books 
which the Income-tax Officer could have called for. 

(vii) Is the order of assessment passed by the Income-tax Officer to the 
best of his judgment in view of the arbitrary reasons he has given and despite 
the notorious trade depression and financial strain all along. 


The Commissioner in the case which he stated, stated his 
opinion upon the seven points as follows:—As to (i), the 
assessee could, on the evidence, have sent the accounts even if 
(which the medical evidence did not establish) he could not 
bring them himself. He had not therefore complied with the 
terms-of the notice under S. 22 (4), and the point should be 
answered against the assessee. As to (ii), the question was 
one of fact and not of law, and could not be referred to the 
High Court. As to (iii), the reference to S. 22 (a) was 
admitted to be intended as a reference to S. 22 (4), and, as 
the accounts could have been produced by someone on the 
assessee’s behalf, that point should be answered against the 
“respondent. As to (iv), if it meant that because a notice was 
served under-S. 23 (2), a notice under S. 22 (4) was illegal, 
and that non-compliance with an illegal notice would not 
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authorise an assessment under S. 23 (4), the point was covered 
by a recent decision by the Full Bench of the Lahore High 
Court which was adverse to the respondent’s contention. As to 
(v), no evidence was necessary; the officer had merely to 
estimate the income as best he might for purposes of assess- 
ment. If any reasons were given, as in the present case, it 
was merely in order to show that the estimate was not 
arbitrary. As to (vi) and (vii), in view of his opinion as to 
(v), there was no occasion to answer these. 

The reference was heard in the Court of the Judicial 
Commissioner, Central Provinces (which was a High Court 
for the purposes of S. 66) by a Judicial Commissioner and an 
Assistant Judicial Commissioner. They held, with regard to 
points (i) and (iv), that the notice was legal, and that the 
officer had jurisdiction to make the summary assessment under 
S. 23 (4); but they thought that the omission to make and 
communicate to the respondent a definite order refusing an 
adjournment did “considerably detract from the technical 
legality of the summary assessment order.” They answered 
these points in the affirmative, i.e., against the respondent. 
With regard to points (ii) and (iii), they considered whether 
the findings of the officer and the Assistant Commissioner that 
the respondent “ had not shown sufficient cause for re-opening 
the ex parte assessment satisfies the test that it was arrived at 
after the exercise of judicial discretion,” and they held that 
several relevant facts had been left out of consideration, 
namely, (1) that, if the respondent’s Court agent had been 
informed that no adjournment would be granted because the 
account books should have been sent with the Munim, it was 
possible that the notice for production might have been 
complied with; (2) that the officer’s failure to observe “ this 
elementary rule” had contributed to the non-compliance with 
the terms of the notice; and (3) that the respondent desired 
to testify in person to the accuracy of the account books. They 
were of opinion that, on the finding that the respondent could 
not by reason of illness himself attend the Court on the 
appointed day, the only reasonable finding which should have 
been recorded was that the respondent had shown sufficient 
cause for non-compliance with the terms of the notice under 
S. 23 (2) [ie., the notice as to evidence, not the notice as to 
producing accounts], and that it followed that he had clearly 
made out sufficient cause for reopening the assessment, and 
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that the officer and Assistant Commissioner had failed to 
exercise their discretion on reasonable and proper grounds. 

[They then proceeded to consider points (v), (vi) and 
(vii), and held, as a result of an examination of certain 
authorities, that-no assessment would be an assessment by the 
officer “ to the best of his judgment’ within the meaning of 
S. 23 (4) unless (1) a local inquiry to ascertain the income 
for the previous year of the proposed assessee were first held, 
and (2) the officer placed “ on the record a note of the details 
and results of his inquiry.” They held that the present assess- 
ment rested merely on the caprice of the officer and was not 
made “to the best of his judgment” within the meaning of 
S. 23 (4). They answered point (v) in the negative, point 
(vi) in the affirmative, and point (vii) in the negative. ] 

Wallach for Appellant—The Income-tax Officer had 
jurisdiction to serve the respondent with notices under Ss, 22 (4) 
and 23 (2) of the Act, and the respondent failed to comply with 
the terms of either notice. The officer had a discretion as to 
whether he would or would not grant the further adjournment 
asked for by the respondent on 19th October, 1931, and there is no 
evidence that, in refusing to grant a further adjournment, he did 
not exercise his discretion properly. Moreover, the officer was not 
bound to communicate to the respondent or to anyone on his behalf 
beforehand his decision not to grant the adjournment, On non- 
compliance by the respondent with the two notices, or either of 
them, the officer was bound in law to make an assessment under 
S. 23 (4), and, in those circumstances, the amount of the assess- 
ment had to be estimated by the officer to the best of his judgment. 
With regard to that, it must be presumed, in the absence of proof 
to the contrary, that, in estimating the respondent’s income and in 
making an assessment the officer acted according to the best of his 
judgment, and there is in fact no evidence to the contrary. No 
question of law arises as to the materials on which the officer 
exercised his judgment in making an assessment under S. 23 (4), 
Further, the question whether the respondent was prevented by 
sufficient cause from complying with the terms of the notices is a 
question of fact; accordingly, no questions of law arose for refer- 
ence under S. 66 (2), and that reference should not have been 
made. There was no evidence that the respondent had been pre- 
vented by any cause from complying with the notice under 
S. 22 (4) (to produce accounts), and there was no power in the 
officer to cancel the assessment unless the respondent satisfied him, 
or, on appeal, the Assistant Commissioner, that he had been 
prevented by sufficient cause from complying with the terms of the 
notices issued under the two sub-sections. 
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There was no appearance by or on behalf of the respondent 
tax-payer. ‘ 
19th February, 1937. The judgment of the Board was 
delivered by 
Lord Russet or Kittowen.—[ After setting out the relevant 
provisions of the Income-tax Act and the facts of the case as set 
forth above His Lordship continued as follows:] Their Lord- 
ships find themselves in disagreement with the decision of the 
Court of the Judicial Commissioner, except in so far as it 
answered points (i) and (iv) in the affirmative, and decid- 
ed that the officer was, in the events which had happened 
entitled to proceed to make an ex parte assessment under 
S. 23 (4). If the assessment in this case was in fact 
made by the officer to the best of his judgment, it had to stand 
unless the assessee succeeded in satisfying the officer that he 
had not a reasonable opportunity to comply, or was prevented 
by sufficient cause from complying, with the terms of the notice 
under S. 22 (4) requiring him to produce, or cause to be 
produced, his accounts for three years. This he failed to do, 
and upon the undisputed and indisputable facts of the case he 
necessarily so failed. His application under S. 27 for cancel- 
lation of the assessment was doomed to failure, and his appeal 
to the Assistant Commissioner under S. 30, was equally 
incapable of success. There the matter should have ended, 
unless the Commissioner chose to proceed under S. 33. The 
questions involved were purely ones of fact, indeed, one might 
say of self-evident fact, and no reference with regard to them 
should have been made under S. 66 (2). No question of law 
was involved; nor is it possible to turn a mere question of fact 
into a question of law by asking whether, as a matter of law, 
the officer came to a correct conclusion upon a matter of fact. 
The Judicial Commissioners have treated the matter as a 
wrongful exercise of a judicial discretion, the foundation for 
the allegation of wrongful conduct being the facts that (1) no 
previous intimation had been given of the officer’s intention to 
refuse a further adjournment on the 19th October, 1931, which 
they characterised as a failure to observe an elementary rule; 
and (2) the respondent had shown sufficient. cause for not 
complying with the notice under S. 23 (2). 
Their Lordships are unable to appreciate this reasoning. 
This does not appear to be a case of exercising a discretion. 
Under S. 23 (4), the fact of the taxpayer’s failure to comply 
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with the notice under S. 22 (4) made it compulsory on the 
officer to make an assessment; and, under S. 27, unless the 
officer is satisfied (and he was not, nor, on the facts of this case, 
could he have been) that the respondent had not a reasonable 
opportunity to comply, or was prevented by sufficient cause from 
complying, with that notice, the assessment must stand. That 
he had sufficient cause for not complying with another notice, 
namely, that under S. 23 (2) is irrelevant. Further, their Lord- 
ships are unaware of any rule by which the officer ought to 
have annottnced or was bound to announce beforehand how he 
proposed to deal with an application for an adjournment. The 
respondent had already obtained one adjournment from the 
14th September, 1931, until the 19th October, 1931, It was 
his duty if he desired a further adjournment, to apply at a 
date sufficiently early to enable him, in the case of a refusal, 
to be prepared to-proceed on the appointed day. In fact, the 
respondent delayed his application for a further adjournment 
until the very day appointed for compliance with the order. 
Even if this could be said to be a case of exercising a judicial 
discretion, their Lordships can see no ground on the facts of 
this case for suggesting that it was wrongfully exercised. 

There remains for consideration the point whether the 
assessment can be attacked on the ground that it was not 
made by the officer to the best of his judgment within the 
meaning of S. 27, The Judicial Commissioners have laid 
down two rules which impose upon the officer the duty of (i). 
conducting some kind of local inquiry before making the 
assessment under S. 23 (4) and (ii) recording a note of the 
details and results of such inquiry. 

Their Lordships find it impossible to extract these require- 
ments fror the language of the Act, which after all is, in such 
tatters, the primary and safest guide. The officer is to make 
an assessment to the best of his judgment against’a person who 
is in default with regard to supplying information. He must 
not act dishonestly, or vindictively or capriciously, because he 
niust exercise judgment in the matter. He must make what 
he honestly believes to be a fair estimate of the proper figure’ 
of assessment, and for this purpose he must, their Lordships 
think, be able to take into consideration local knowledge and’ 
repute in regard to the assessee’s circumstances, his own know-. 
ledge of previous returns by and assessments of the assessee, 
and all other matters which he thinks will assist him in arriv- 
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ing ata fair and proper estimate; and, although there must 
necessarily be guess-work in the matter, it must be honest 
guess-work. In that sense, too, the assessment must be to 
some extent arbitrary. Their Lordships think that the section 
places the officer in the position of a person whose decision as 
to amount is final and subject to no appeal; but whose decision, 
if it can be shown to have been arrived at without an honest 
exercise of judgment, may be revised or reviewed by the Com- 
missioner under the powers conferred upon that official by S. 33. 

Their Lordships can find no justification in the language 
of the Act for holding that an assessment made by an officer 
under S. 23 (4) without conducting a local inquiry and without 
recording the details and results of that inquiry cannot have 
been made to the best of his judgment within the meaning of 
the section. Nor can they find any such justification in the 
authorities upon which the Judicial Commissioners appear to 
have relied. 

Krishna Kumar v. The Commissioner! seems to be the 
foundation of their two “rules.” The question referred for 
decision in that case was in the following words:—*The 
Income-tax Officer simply puts ‘Business. Rs. 30,000.’ No 
basis or details are apparent. Can this be an assessment to the 
best of one’s judgment?” The Court simply answered “yes.” 
This, as a decision, does not seem to afford any basis for the 
rules. But the Judicial Commissioners refer to the fact that 
the Commissioner stated in his case that the officer had made 
a local inquiry and had recorded a note of the details and 
results of his inquiry, and say that “it is apparent that the 
answer would have been in the negative if the Income-tax 
Officer hud made no local inquiry and not placed a detailed 
note thereof on the record in support of the assessment.” 

Their Lordships can find no justification for attributing 
this view to the High Court in that case. Indeed, the Judicial 
Commissioners in the present case seem to treat the matter as 
decided, not by the view of the High Court, but rather by the 
opinion of the Commissioner for Income-tax; for they use the 
following language: 

While the aforesaid remarks of the Commissioner of Income-tax, Bengal, 
impliedly concede that “local enquiry” and the placing on record of a note of 
the results of such enquiry are essential in law to sustain an ex parte assess- 


ment the learned Commissioner of Income-tax of these provinces thinks 
otherwise, presumably on certain observations in Abdul Bari Chowdhury s 


1, (1931) 5 L.T.C. 295, 
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caset which go so far as to lay down that an e+ parie assessment may as well 
be made on “mere guess” of the Income-tax Officer who is “the persona 
designata to make the assessment” and against whose order “no appeal lies”. 
With due deference we hesitate to subscribe to such a widely stated proposi- 
tion, as it is extremely likely to lead to certain abuse of the powers by the 
Income-tax Officers in the discharge of their duties which must be performed 
throughout in conformity with the rules of justice, equity and good con- 


science. 
The other authorities cited by the Judicial Commissioners 


do no more, their Lordships think, than affirm that the officer 
must exercise judgment and must not act on mere caprice, or 
in any other way inconsistent with the exercise of judgment. 

Their Lordships find themselves in agreement with the 
views expressed by the High Court at Rangoon in the case of 
Abdul Bari Chowdhury v.Commissioner of Income-tax, Burmal, 

Their Lordships are of opinion that the assessment must 
stand and that, on the reference, points (ii), (iii) and (vi) 
should (if answered at all) have been answered in the nega- 
tive, and points (v) and (vii) should (if answered at all) have 
been answered in the affirmative, and that the respondent 
should have been ordered to pay the costs of the reference. 
This appeal should succeed, and the order under appeal should 
be amended as indicated above, and their -Lordships will 
humbly advise His Majesty accordingly. The respondent will 
pay the costs of the appeal. 

Solicitors for Appellant: The Solicitor, India Office. 

Respondent not represented. 

R. C. C. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 


Kandaswami Mudaliar Appellani* (Defendant) 


v. 
Thevammal Respondent (Plaintif). 


Limitation Aci (IX of 1908), S. 20 (1)—Promissory nole executed in 
favour of creditor towards a portion of interest—Nothing on the face of the 
note to indicate tt—Evidence whether can be supplied—Proviso to S. 20 
whether it requires specific mention of the particular debt whichis paid off 
by payment, 

According to the plain language of the proviso to S. 20, Limitation Act, 
what is required is acknowledgment of ‘payment’. Whether the said payment 
is payment towards interest as such or principal can be proved by other evid- 
ence. If the scheme of the Act is taken into consideration, it does not appear 
to be the intention of the legislature that the writing evidencing the payment 
should also indicate that the payment is towards interest or principal. If it 


1. (1931) LL.R.9 Rang. 281 (F.B.). 


* S. A. No. 443 of 1932. be 20th March, 1936. 
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was intended that the writing also should specify that the payment was 
towards interest or principal of a debt, S. 20 is superfluous as the writing will 
operate as an acknowledgment under S. 19 of the Limitation Act. The writ- 
ing need not specify that the payment was made towards interest or principal. 

Where a promissory note was executed by the debtor in favour of his 
creditor and it was alleged by the creditor that it was towards a portion of 
interest on his debt due under the previous note in his favour and it was 
found concurrently by the lower Courts that the later note, though it 
contained nothing to indicate towards what debt it was executed, could be 
only towards interestand hence the suit claim was not barred by limitation 
in second appeal. 

Held, that evidence could always be given that the payment was made 
towards a particular debt,and hence taking the view of the Courts below 
that the payment was made towards interest due under the earlier note, the 
suit claim was not barred by limitation. 

Case-law discussed. 


Appeal against the decree of the District Court of 
Coimbatore in A. S. No. 162 of 1931, preferred against the 
decree of the Court of the District Munsif of Erode in O. S. 
No. 16 of 1930.. 

K. Periaswami Gounder for Appellant. 

C. V. Subramania Aiyar for Respondent. 

The Court delivered the following- 


JupcmMent.—The suit is upon a promissory note dated 
27th June, 1923. The question is whether it is barred by 
limitation. On the 27th March, 1926, a payment of Rs. 85 
towards interest was made on the back of the note and on the 
23rd July, 1928, a promissory note (Ex. B) was executed in 
favour of the plaintiff for Rs. 200. It is alleged by the plain- 
tiff that the said promissory note was towards a portion of the 
interest due under Ex. A. It has been found concurrently by 
both the lower Courts that the said promissory note was 
executed only towards interest due under Ex. A and therefore 
the suit claim is not barred by limitation and decreed the 
plaintiff’s claim. In second appeal it is contended for the 
defendant that the view of the lower Courts is wrong. It is 
urged before me by Mr. Periasami Gounder that the suit pro- 
missory note, Ex. B, does not refer to the suit debt at all but 
purports to be for cash received and that it does not appear 
from the note that the said sum of Rs. 200 was paid towards 
interest and therefore the conditions of S. 20 are not fulfilled. 
Payment may be made in any form and a promissory note can 
be given by way of payment. Under the proviso to S. 20 
before a payment by way of’ interest or principal can save 
limitation it is essential that the acknowledgment of the pay- 
ment appears in the handwriting of or in a writing signed by 
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the person making the payment. Does the said pro-note' 
operate as an acknowledgment of payment of interest? 
Before the amendment of the present Limitation Act, so far as 
the payment of interest is concerned, it need not have been 
evidenced by writing, but it is only in the case of part-payment 
of principal, the fact must appear in the handwriting of the 
person making the payment. But this distinction has now 
been abolished. Before the amendment in the case of the part 
payment of the principal, there has been a conflict of opinion 
in this High Court as regards the conditions necessary for the 
fulfilment of the proviso. In Ankamma v. Ramal, Innes and 
Kernan, JJ., held: 

“ Ali that is required by S. 20 of the Limitation Act of 1877 is that the 


_ facts of the payment should appear in the handwriting of the person making 


the same. It isnot necessary that the appropriation of the payment to 
principal should appear in writing. That may be made to appear otherwise.” 
But in Mackenzie v. Thiruvengadathan® a different view 
was taken. In that case Muthuswamy Aiyar and Brandt, JJ., 
observed: f 

“ There is, no doubt, some parole evidence as to the payment, but the 
Act requires that the fact of payment, and that such payment was a part-pay- 
ment, should appear in writing signed by the debtor or his agent authorised 
to make the payment.” f 

But the decision in Ankamma v. Ramal was not noticed 
inthis case. In Muthiah Chettiar v. Kuttayan Chetty3 the 
part-payment was by means of a hundi, just as it was bý means 
of a promissory note inthis case, and Abdur Rahim and 
Oldfield, JJ., held that it would not satisfy the requirements of 
S. 20 of the Limitation Act as the hundi did not indicate that 
the payment made by means of the hundi was towards part- 
payment of the debt. The learned Judges observed: 

“ On this point, there isa decision of this High Court reported in 
Mackenziv. Thiruvengadathan? of Muthuswamy Aiyar and Brandt, JJ, con- 
firming the judgment of Parker, J. to the effect that the writing must show 
that the payment was made towards the debt in question and this seems to us 
to be the interpretation warranted by the language of the proviso, which 
speaks of the payment, referring apparently to part-payment of the principal 


of the debt; that is to say, there must appearin the payee’s writing an 
endorsement that the payment was in the nature of and intended to be part- 


payment of the principal.” 

_ And they prefer to follow Mackenzie v. Thiruvengadathan? 
in preference to in Ankamma v. Ramal, Soumia Narayana 
Aiyangar v. Alagirisami Aiyangar4 a payment of Rs. 700 was 








1. (1883) LL.R. 6 Mad. 281. 2. (1886) I.L.R. 9 Mad. 271. 
3. (1917) 6 L.W. 790. 4. (1912) M.W.N. 754: 11 M.L.T,-429, 
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:made towards three promissory notes, but it does not appear 
whether it was made towards the principal or interest, or 
‘principal and interest of all or any, and if so which, of the 
pronotes sued on. The finding returned was that Rs. 700 was 
paid towards the amount due under the pronotes sued on but 
that there was nothing to show whether the payment was 
‘towards principal only or towards principal and interest. The 
‘learned Judges, Abdur Rahim and Sundara Aiyar, JJ., held: 

“ The payment was towards the discharge of the debt due under the 
‘three promissory notes. It must he either that the interest was intended to 
‘be discharged or the principal, or principal and interest both. If the payment 

was towards interest, no writing is necessary, and mere payment will. be 
‘sufficient to save limitation. . . . . . Ifit was towards principal, then in 


:that case there is the entry in the handwriting of the man who made it and 
that satisfies the requirements of S. 20.” 


This decision seems clearly to indicate that it need not 
appear in writing that the payment was towards part-payment. 
‘This view is in direct conflict with the view expressed both in 
Mackenzie v. Thiruvengadathani and Muthiah Chettiar v. 
Kuitayan Chetty2 but none of these two decisions are noticed 
din the above judgment though Abdur Rahim, J., was a party to 
Muthiah Chettiar v. Kuttayan Chetty2, Kumaraswamy Sastri, 
J., has followed the decision in Soumia Narayana Aiyangar v. 
Alagirisami Aiyangar’ in Sankaram Aiyar v. Thiraviya Nadan4. 
I find also that the decision in Soumia Narayana Atyangar v. 
Alagirisami Aiyangar3 was cited with approval by Varada- 
-chariar and Burn, JJ., in Lakshmi Naidu v. Gunnammas where 
the earned Judges observed: 


“Where the payment is evidenced by a writing which is signed by the 
‘person making the payment, it makes no difference whether the payment is 
held to be for interest or for principal or for both”. 


In Ambrose Summers, an Insolvent, In re,6 the decision 
in Ankamma v. Ramat was followed by Sale, J. The 
ground on which he rested his decision was that there isa 
difference in the language in regard to payment of interest 
‘and principal in the section, that the payment of interest must 
be ‘as such’ whereas the part-payment of principal need not be 
“as such’. In Kedar Nath Mitra v. Dinabandhu Saha’, Jenkins, 
C. J., seems to be inclined to the view expressed in Ankamma 
v. Rama? and held if a cheque be delivered and received as such 








1. (1886) LL.R.9 ass 271. 2. (317) 6 L.W..790. 
s ae 1912) M.W.N. 754: 11 M.L.T. 4: 
4. (1919) 51 I.C. 240. 
5: (1934) 68 M.L.J.470 at 475: I.L.R. 58 M. 418. 
(1896) I.L.R 23 Cal, 592 at 599. 
F. 241883) IL. R. 6 ad. 281. 8. (1915) LL.R. 42 Cal. 1043. 
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by the payee it would satisfy the provisions of S. 20 as the 
fact of payment is evidenced by the writing of the debtor. 
Hem Chandra Biswas v. Purna Chandra Mukherji1 has taken. 
a similar view. The decision in Sakharam Manchand v. Keval 
Padamsi2, follows the decision in Ankamma v. Rama’ and 
emphasises the absence of the words ‘as such’ in the section in. 
relation to the part-payment of principal. Shah, J., observes: 


“ All that is necessary, in my opinion, for the creditor to prove in such a 
case is that the fact of the payment appears in the handwriting of the person 
making the same and further that the payment is really in part satisfaction. 
of the principal of a debt. If these two facts are established, the creditor is- 
entitled to have the benefit of the saving provisions of S. 20on the question. 
of limitation”. 


The decision in M. B. Singh & Co. v. Sircar & Co.4also 
dissents from the view taken in Mackenzie v, Thiruvengadathan® 
but that decision like the one in Ambrose Summers, an 
Insolvent, In re@, lays stress on the absence of the words- 
‘as such’ in the proviso with reference to part-payment of the 
principal. No doubt all these decisions relate to the construc- 
tion of the proviso with reference to part-payment of principal 
before the Limitation Act was amended but the amendment 
now makes no distinction between the payment towards interest 
or payment towards principal except the change in the language 
by substituting ‘acknowledgment’ in the place of ‘the fact’ and 
the acknowledgment need not necessarily be in the handwriting 
of the person making the payment. It is enough if it appears. 
over his signature. . There is a recent decision of the Lahore 
High Court in Jagiu Mal v. Charanji Lalt wherein Jai Lal, J., 
considers the question, agree with the view expressed in Kedar 
Nath Mitra v. Dinabandhu Saha’ and M. B. Singh & Co. v. 
Sircar & Co.4 and dissents from the view taken in Mackenaie v. 
Thiruvengadathan’ and in regard to the amendment he makes. 
the following observation at page 583: 


“In my opinion the amendment of the proviso has been made in favour 
of the creditor who is now able to prove the writing of the debtor not only 
relating to the actual fact of the payment but also to the acknowledgment of 
the fact of payment”, ; 

The question now is, does the proviso require that the 
writing itself must indicate that the payment was made 


towards interest or principal? According to the plain language 





1. (1916) I.L.R. 44 Cal. 567. 2. (1919) 1.L.R. 44 Bom. 392. 

3. (1883) LL.R. 6 Mad. 281. 4, (1929) LL.R. 52 All. 459, 

5. (1886) I.L.R. 9 Mad. 271. 6. (1896) I.L.R. 23 Cal. 592 at 599.. 
7. (1933) I.L.R. 1¢ Lah. 580. 8. (1915) I.L.R. 42 Cal. 1043. 
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of the proviso what is required is acknowledgment of ‘pay- 
ment’. Whether the said payment is payment towards interest 
as such or principal can be proved by other evidence. So far 
as part-payment of principal is concerned, as I have already. 
shown before the amendment the preponderance of judicial 
opinion has been towards the view that the writing need not 
show that payment was towards principal and this in my 
opinion is the sounder view. The amendment has not made 
any alteration in the law. The question is if the payment was 
made towards interest, should the writing show that the 
payment was made towards interest. I do not think the 
legislature intended to make any differentiation regarding 
interest. No doubt evidence will have to be given according 
to one view, which expresses again the preponderance of 
judicial opinion in this respect, that the payment was made 
towards interest as such though according to another view a 
payment on general account might be treated as payment of 
interest as such. But any way the payment must be towards 
interest as such according to the plain language of S. 20 (1). 
If the scheme of the Act is taken into consideration, it does 
not appear to be the intention of the legislature that the 
writing evidencing the payment should also indicate that the 
payment is towards interest or principal. S. 19 deals with an 
acknowledgment of liability as such in respect of any property 
orright or debt. S. 20 is intended to provide by way of 
statutory declaration that from the fact of payment of interest 
or part-payment of principal of a debt you can imply acknow- 
ledgment of liability in respect of the debt. If it was intend- 
ed that the writing also should specify that the payment was 
towards interest or principal of a debt, S. 20 is superfluous as 
the writing will operate as an acknowledgment under S. 19 of 
the Limitation Act. I am therefore of opinion that the writing 
need not specify that the payment was made towards interest 
or principal. That any payment was made towards a particular 
debt evidence can always be given. Both the courts have con- 
currently found in this case that the promissory note (Ex. B) 
was executed towards interest as such on the suit note (Ex. A). 
Therefore the suit claim is not barred by limitation. In the 
result the second appeal fails and is dismissed with costs. 
Leave granted. - 


K. C. —— Appeal dismissed. 
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p O [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Horace Owen Compton Beasley, Ki., 
Chief Justice, Mr. Justice Mocxett aNnp MR. JUSTICE 
Horwit. 


Athappa Goundan ..  Prisoner* (1st Accused). 


Evidence Act (I of 1872), Ss. 27 and 30—Confessional statement made by 
accused—Information given to Police Officer—Discovery of material objects 
—Admissibility of statement in evidence—Connection between discovery of 
objects and statement—Confession made by one co-accused—Adimmissibility as 
against another—Statements under S. 27, Evidence Act—Mode of recording 
by Police Officers. 


Before a statement of an accused person is admitted in evidence under 
S. 27 of the Evidence Act it must be shown that the fact discovered is a rele- 
vant fact and that the object is a material object. The fact deposed to and the 
fact discovered obviously must be relevant, and the fact or thing discovered 
can be relevant only if itis connected with the offence of which the accused 
is charged; and the confession in the section isa confession of the offence 
charged and not of anything else. In cases where the things discovered as a 
result of the accused’s information are proved to be the subject of the charge 
or worn by the victim of a murder, just before the murder is committed, the 
property so discovered is directly connected with the crime and the fact 
thereby discovered is relevant. Itcan be made relevant’ by evidence aliunde 
or by the statement of the accused himself. 


Accused one to three were charged and convicted for having murder- 
ed the father of the third accused by strangling him. It was stated that the 
deceased and the third accused were quarrelling because of the frequency of 
the first accused’s visit to the third accused. The second accused was an 
associate of the first accused. The evidence consisted among other things of 
a statement made by the first accused recorded by the Police Officer two days 
after the occurrence,.which was to the following effect: “He said that at 
about 11 r.M., on the night of 26-3-1936, himself and Gurunatha Goundan, son 
of Kanda Goundan of Erangattur, together killed Sennimalai Goundan alias 
Sottayan by gagging his mouth with cloth, and throttling his neck 
with hands and also by putting a rope and pressing it,......that 
that night......they got two bottles of illicit arrack by paying Rs. 2 to 
Gandhi Ranga Royan. of Kallipatti who got it from some other place 
oo that a small quantity was left over in one Bottle only that (they) 
buried (1) the empty bottle, (2) a rope and cloth gag in a dung hill next to 
the cattle-shed in the same compound and the other bottle with some arrack 
in a heap of mud near a log of wood in a corner of the compound east of the 
choultry at Kallipatti and that he Would go and take them and produce them. 
This is known to us”. Subsequently the Sub-Inspector took the first accused 
together with the Village Munsif to the dung hill and the accused took a 
rope. a cloth and an empty bottle. After making the statement the first 
accused took the Sub-Inspector to the compound of the chatram and from 
near a log of wood dug up and produced another empty bottle. The question 
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having been raised whether the statement made by the first accused was 
admissible in evidence, 

Held, that the following part of the confessional statement was admissi- 
ble in evidence as against the first accused under S.27 of the Evidence Act: 
“He stated that at about 11 o’clock in the night of 26th March, 1936, he and 
Gurunatha Goundan, son of Erungattur Kanda Goundan, together murdered 
the deceased Sottayan alias Sennimalai Goundan by gagging his mouth 
with cloth by pressing him with rope . . . thatthat night. . . . they 
got two bottles of illicitarrack . . . that a small quantity was left over in 
one bottle only . . . After, (1) the empty bottle, (2) a rope and the cloth 
which was used for gagging the mouth have heen buried in cowdung pond 
adjoining the cattle-shed in the compound and the other bottle with some 
arrack in a heap of mud near a log of wood in a corner of the compound east 
of the choultry at Kallipatti and that he would go there, take them out and 
give”. 

Held, further, that the confessional statement made by the first accused 
which was admissible against him was also admissible in evidence against the 
second accused under S. 30 of the Evidence Act. 

Case-law reviewed and discussed. 

Statements made byan accused which areor maybe provable under 
S. 27 of the Evidence Act should be clearly and carefully recorded by the 
Police Officers concerned. They should be recorded in the first person, that 
is to say, as far as possible in the actual words of the accused. They should 
not be paraphrased. With such a record of the statement before him it will 
then be for the trial Judge to decide how much of it is admissible under the 
section. 


Trial referred by the Court of Session of the Coimbatore 
‘Division for confirmation of the sentence of death passed upon 
the said prisoner in Case No. 72 of the Calendar for 1936 on 
25th November, 1936. 


The case came up inthe first instance before Mockett and 
Horwill, JJ., who made the following 

ORDER OF REFERENCE To A FuLL Bencu.—The three accused 
have been convicted of the murder of Sennimalai Goundan, the 
father of the third accused, by strangling him, The first accused 
has been sentenced to death and the second and third accused to 
transportation for life. 


The third accused is the wife of P.W. 13. These two lived 
with the deceased till about a year prior to the latter’s death when 
+P.W. 13 left the house because he says the deceased and himself 
quarrelled, The third accused remained with her father the 
deceased. P.W. 13 was declared to be a hostile witness at the 
trial but there is other evidence that P.W. 13 left the house because 
of the third accused’s intimacy with the first accused. It is also 
stated that the deceased and the third accused were quarrelling 
because of the frequency of the first accuséd’s visit to the third 
accused. The second accused is an associate of the first accused. 
On the morning of the 26th March, 1936, it is in evidence for the 
prosecution that the third accused was heard to cry out that her 
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father was dead. A number of prosecution witnesses thereupon 
went to the deceased’s house. The preponderance of the evidence 
is that the deceased was lying dead in or near the thatched house 


- closely adjoining the deceased’s tiled house. The exact position of 


his body is not material for the purpose of this reference but a 
consideration of that aspect of the matter may be material fora 
decision on the facts.’ The medical evidence is quite definite that 
the deceased had been strangled. An inquest was held on the 27th 
March, from 6 to 9 r.m. and it was then that the witnesses for the 


- prosecution were examined by the investigating officer. The prose- 


cution witnesses with the exception of P.W. 13 who as stated above 
has been declared to be hostile agree that no explanation for the 
death of the deceased was suggested by the third accused. At the 
sessions, but not before the Magistrate, the third accused stated 
that when she woke up she found her father hanging by a rope, 
that she raised an outcry, that the neighbours came and cut the 


‘rope, laid her father on the cot and carried the corpse to the 


thatched shed. There is no evidence for the prosecution suppor- 
ting this belated statement. The medical evidence on the contrary 
is emphatic that the deceased died by strangulation and not by 
hanging. The evidence for the prosecution may be placed in the 
following categories:—(1) the unfriendly relations between the 
deceased and the third accused over the latter’s friendship with the 
first accused and there is further evidence that the third accused 
was anxious lest the deceased should transfer his property to a 
third person, (2) that on the night preceding the morning on which 
-the body was discovered the first and second accused were seen 
to go to the house of the deceased and were admitted by the third 
accused, This was at about “ Pattial time ”. They were later seen 
by several witnesses whispering together in the deceased’s com- 
pound where the deceased was sleeping on a cot. Later that 
evening the first and second accused were seen to leave the 
compound, the first accused carrying a bottle of toddy and both 
intoxicated, and (3) on the 29th at 6 a.m. it is in evidence that the 
lst accused made a statement the purport of which is stated in - 
Ex, C. “He said that at about 11 p.m. on the night of 26th March, 


_ 1936, himself and Gurunatha Goundan, son of Kanda Goundan of 
‘Erangattur, together killed Sennimalai Goundan alias Sottayan by 


gagging his mouth with cloth and throttling his neck with hands 
and also by putting a rope and pressing it, . . . that that night. 

they got two bottles of illicit arrack by paying Rs. 2 to 
Gandhi Ranga Royan of ‘Kallipatti who got it from some other 
place. . . that a small quantity was left over in in one bottle 


‘only that (they) buried (1) the empty bottle, (2) a rope and cloth 
‘gag in a dung hill next to the cattle-shed in the same compound 
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and the other bottle with some arrack in a heap of mud near a log 
of wood in a corner of the compound east of -the choultry at 
Kallipatti and that he would go and take them and produce them, 
This is known to us”. Subsequently the Sub-Inspector took the 
first accused together with the Village Munsiff P.W. 15 to the dung 
hill and the accused took M. O. I a rope, M. O. VI a cloth and 
M. O. VII an empty bottle. The first accused then took the Sub- 
Inspector to the compound of the Chatram and from near a log of 
‘wood dug up and produced M. O. VII-a another empty bottle. 

From the above it willbe seen that the admissibility in evidence 
of the statement in Ex. G is of the utmost importance in this case. 
Mr. C. Chandrasekhara Sastri for the accused has:argued that the 
‘only portion of this statement admissible in evidence is the portion 
beginning with the words “they buried (1) the empty bottle” to 
the end. The Public Prosecutor has contended that the whole 
of this statement is admissible under S. 27 of the Indian 
Evidence Act. Many authorities have been cited before us from 
which it is evident that the position is far from clear in this Presi- 
‘dency. Queen-Empress v. Commer Sahib! is relied on as authority 
in support of his contention. We may however observe that the 
matter is very shortly discussed in that case. Sogaimuthu 
Padayachi v. King-Emperor2 a judgment of Spencer, Offg. Chief 
Justice, given ona difference of opinion between Devadoss and 
Wallace, JJ., does not appear to be in accord with Queen-Empress 
v. Commer Sahibl. The matter has been fully discussed ina 
‘decision of a Bench of this High Court (Beasley, C.J. and Sunda- 
xam Chetty, J.) Cr. A. No. 38 of 1931, R. T. No, 11 of 1931. In 
that case the learned Judges appear to be in complete accord with 
Sogaimuthu Padayachi v, King-Emperor2 especially with regard to 
the following observations of Spencer, O.C.J., at page 295: 


“But if the accused did use the words, then, they are parts of the sentence 
-in which he gave information which led to the discovery of stolen property, 
cand parts of sentences cannot be excluded so as to have the effect of making 
the whole statement incomplete and less intelligible.” 


The learned Judges lay down principles in this case which 


-are in agreement with Sogaimuthu Padayachi v. King-Emperor2 


but in the result the Court decided that the confessional 
‘statement “I have thrown into the Panayadi Oorni the 
-atuval with which I cut Seethai. I have.buried in the hollow of a 
cut palmyra tree the ornaments which took -from her body”, 
should be admitted. eliminating the statement that it was the aruval 
with which Seethai was cut and that the ornaments were those 
‘which he took from her body. It will thus be seen that in 


Madras there appears to be a definite variance in opinion—or at 
I 


1. (1888) LL.R. 12 Mad. 153. 2. (1925) I.L.R. 50 Mad. 274. 
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least considerable uncertainty—as to the admissibility of state- 
ments under S. 27, In other presidencies it will be seen from the- 
case-law that opinion is by no means uniform, For instance 
Sukhan v. The Crownt (a Bench of seven Judges) and Amiruddin 
Ahmed v. Emperor? are directly opposed to (1) Queen-Empress 
v. Babu Lals and (2) Lalji Dusadh v. King-Emperor4, The 
Bombay view appears to be in agreement with Lahore and 
Calcutta (see Ganu Chandra v, Emperor’). Mt. Jamunia Partab- 
Lohar v. Emperor’ follows Sogaimuthu Padayachi v. King- 
Emperor’, 

The result of this position has become obvious for sometime- 
past in the handling of statements under S.27 of the Indian 
Evidence Act by the Sessions Courts of this Presidency. With 
certain exceptions there appear to be broadly speaking two- 
schools of thought— 

(1) to exclude any statement at all but to record merely the 
fact that the accused showed the articles to the police, or 


(2) to record that the accused stated that the articles was in: 
a certain place, for example, “ I have put the aruval in the well’. 

This procedure appears to be due to a commonly held view 
that the information in consequence of which the incriminating: 
fact has been discovered must be limited to so much as would 
enable the police to find the incriminating object. Forbes, J., in 
his dissenting judgment in Sukhan v. The Crowni comments on. 
this position, In view of the importance of the question which 
has arisen-we have not heard full arguments as to the admissibility 
of the above statement and have not decided it but insteae refer it. 
to a Full Bench. i f 

A further point of law has arisen in this case on which am 
authoritative ruling is most desirable. It will be observed that in. 
the statement made by the first accused he implicates the second. 
accused. It has been argued that a confession under S. 27 is not a. 
confession such as is contemplated by S. 30 of the Indian 
Evidence Act and cannot be taken into consideration against the: 


second accused. We acco refer the following matters to a 
Full Bench :— 


(1) Is the whole o or any part of the following statement: “He 
said that at about 11 Pm. on the night of 26th March, 1936, 
himself and Gurunatha Goundan, son of Kanda Goundan of 
Erangattur, together killed Sennimalai Goundani alias Sottayan by 
gagging his mouth with cloth and throttling his neck with hands. 





1. (1929) I. F B 10 Lah. 283 at 303 (F.B.) 
) I.L.R. 45 Cal. a (1884) TER 6 All. 509 FBO 
) LL.R: 6 Pat. an (1931) I.L.R. 5 a Bom. 172 
AR. 1936 Nag. 200, i 7. C1925) LL.R. 50 Mad. A.. 
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and also by putting a rope and pressing it,....that that night,.... 
they got two bottles of illicit arrack by paying Rs. 2 to Gandhi 
Ranga Royan of Kallipatti who got it from some other place,.... 
that a small quantity was left over in one bottle only, that.... 
(they) buried (1) the empty bottle, (2) a rope and the cloth gag 
in a dung hill next to the cattle-shed in the same compound and 
the other bottle with some arrack ina heap of mud near a log of 
wood in a corner of the compound east of the choultry at 
Kallipatti and that he would go and take them and produce them. 
This is known to us ” alleged to have been made by the first 
accused admissible against the first. accused under S, 27 of the 
Indian Evidence Act and if yes how much of it, and 


(2) If the answer to No. (1) is in the affirmative, can such 
Statement or any part thereof be “taken into account” against 
the second accused under S. 30 of the Indian Evidence Act? 


We may add that it will be seen from Ex. G that certain 
parts have been excised by the learned trial Judge on the ground 
of inadmissibility and it has not been argued before us that such 
statements are now admissible. We have however directed that 
in order that the Full Bench before whom this matter comes may 
have the: opportunity of giving the fullest consideration to this 
matter the whole of Ex, G shall be typed and added to the record 
to be placed before the Bench. . 


On this reference the matter. came up before. « a Full, 
Bench as constituted above. 


G. Chandrasekhara Sastri for Ist Accused. 

N. Somasundaram for Accused 2 and 3. 

Parakat Govinda Menon for The Public Prosecutor 
(L. H. Bewes) on behalf of the Crown. 

The Court expressed the following 

Opinion. The Chief Justice——The following questions 
have been referred to the Full Bench, namely :— 

(1) Is the whole or any part of the following statement: 


.“ He said that at about 11 r.m, on the night of 26th March, 1936, himself 
and Gurunatha Goundan, son of Kanda Goundan of Erangattur, together 
killed’ Sennimalai Goundan alias Sottayan by gagging his mouth with clot 
DE his neck with hands and also by putting a rope and pressing it, 

x that that night . . . they got two bottles of illicit arrack by 
Dniie Rs. 2to Gandhi Ranga Royanof Kallipatti who got it from some 
other place, . «`: that a small quantity was left over in one bottle only, 


that . . . (they) buried (1) the empty bottle, (2) a rope and the cloth gag: 
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in a dung hill next to the cattle-shed in the same compound and the other 
bottle with some arrack in a heap of mud near a log of wood in corner of the 
compound east of the choultry at Kallipattiand that he would go and take 
them and produce them. This isknown to us” 


` Alleged to have been made by the first accused—admis- 
sible against the first accused under S. 27 of the Indian 
Evidence Act and if yes how much of it; and 


`> (2) If the answer to No. (1) is in the affirmative, can 
such statements or any part thereof be “taken into account” 
against the second accused under S. 30 of the Indian Evidence 
Act? 

In the Order of Reference my learned brothers Mockett 
and Horwill, JJ., the referring Judges, directed that, in order 
that the Full Bench could give the fullest consideration to this 
matter, the whole of Ex. G which sets out the statement made 
by the first accused should be typed and added to the record to 
be placed before the Bench. This direction has been carried 
out and the Court translation of Ex. G where it relates to the 
cloth buried in the dung hill reads as follows: 

“ The cloth which was used for gagging the mouth”. 

The learned Counsel for the appellants agree that that is 

the correct translation. 


The facts of this case are sufficiently stated in the Order 
of Reference and I will therefore proceed to discuss S. 27 of 
the Indian Evidence Act which my learned brothers in their 
Order of Reference correctly say has given rise to opinions 
which from the case-law are by no means uniform. That 
section reads as follows: 


“ Provided that, when any fact is deposed toas discovered in conse- 
quence of information received from a person accused of any offence, in the 
custody of a Police Officer, so much of such information, whether it amounts 
to a confession or not, as relates distinctly to the fact thereby discovered, may 
be proved”. 


Divergent opinions have been given’by Judges upon how 
much of statements made by the accused persons in the custody 
of the police in consequence. of which:.facts-are thereby, dis- 
covered can be proved of which the following may be given as 
examples, namely, that the accused has buried the weapon with 
which he cut or stabbed the deceased in a certain place or has 
stolen property which he has pledged or disposed of with 
certain persons, or has with the property stolen done something, 
or has murdered someone and thrown the body into a well, or 
has buried a weapon, adding with which he stabbed or cut the 
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deceased. Some judges have taken the view that only such 
part of the statement as relates to the burial or disposal of the 
articles can be proved and that the further part that the article 
had been used by the person for stabbing or cutting, or that the 
property disposed or pledged, etc., was stolen property must be 
excluded; other judges have taken the view that the latter 
statement can also be proved; and the cases directly bearing 
on this question need very careful examination. 


The first of these is Reg. v. Jora Hasji and others! the 
headnote of which reads as follows :— 


“Under S. 27 of the Indian Evidence Act nor every statement made by 
‘a person accused of any offence while in the custody ofa police officer, 
‘connected with the production or finding of property, is admissible. Those 
statements only which lead immediately to the discovery of property, and, in 
so far as they do lead to such discovery, are properly admissible. Whatever 
‘be the nature of the fact discovered, that fact must, in all cases, be itself 
relevant to the case, and the connection between it and the statements made 
must have been such that that statement constituted the information through 
which the discovery was made, in order to render the statement admissible. 
‘Other statements connected with the one thus made evidence, and thus 
mediately, but not necessarily or directly, connected with the fact discovered, 
are not admissible”. 7 


This headnote is taken bodily from the judgment of 
West, J., on p. 244. In that case, one Lallu disappeared from 
his village. On a search being made, a quantity of human 
bones and two cloths were found in a field within the limits of 
the village of Baithal and the three accused were sent for by a 
chief Constable on suspicion. One accused produced a bill- 


hook and a knife froma field; another accused produced a. 


stick; and the two showed the scene of murder together which 
was also pointed out the next day by another of the accused. 
In the statement of the facts of the case the words used by the 
accused whilst in the custody of the police are not set out and 
therefore I do not know what they were. West, J., however, 
gives an instance of a statement a part of which he says would 
be inadmissible. He says at p. 244: 

“ For instancea man says: ‘You will finda stick atsuch and sucha 
place. I killed Rama with it.’ A policeman, in such a case, may be 
allowed to say he went to the place indicated, and found the stick; but any 
Statement as to the confession of murder would be inadmissible. If, instead 
of ‘you will find’, the prisoner has said, ‘I placed a sword or knife in sucha 


spot’, when it was found, that too, thoughit involved an admission of-a 
particular act on the prisoner’s part, is admissible, because it is the informa- 
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tion which has directly led to the discovery, and is thus distinctly and. 
independently of any other statement connected with it. But if, besides. 
this, the prisoner has said what induced him to put the knife or sword 
where it has been found, that part of his statement, as it has not furthered, 
much less caused, the discovery is not admissible. ” 

Further on he says: 

“ The effect is that, although ordinarily a confession of an accused while 
in custody would be wholly excluded, yet if, in the course of such a confes- 
sion, information leading to the discovery of a relevant fact has been given, 
so much of the information as distinctly led to this result may be deposed to,. 
though as a whole, the statement would constitute a confession which the 
preceding sections are intended to exclude.” 


Next is Queen-Empress v. Babu Lalla decision of a Full 
Bench. There, the accused gave information to the police to- 
the effect that they had stolen a cow and a calf and sold them. 
to a particular person at a particular place. Asa result of this. 
information the cow and calf were discovered. It was held 
that only the statement that the accused had sold the cow and 
calf tó a certain person could be proved under S. 27 but not. 
the statement that the accused had stolen them. But 
Brodhurst, J., in the course of his judgment expresses his. 
Opinion upon the meaning of S. 27 by stating a case where a 
person was missing and fears were entertained that he had 
been murdered. The Sub-Inspector on receiving a report about: 
this went to Rampur and on his arrival there and whilst he was. 
standing close to a well one Gobind Kahar came up to him and 
said, “I give myself up; I am guilty” and then made a 
voluntary and full confession stating the particulars of the 
crime and the reason for committing it and concluded by 
saying: 

“ The knife with which I committed the murder is, together with the 
body, in this well”. 

The well was thereupon searched and the knife and the 
body with a knife wound through the heart were found. 
Brodhurst, J., says that the Sub-Inspector when giving 
evidence in Court as to the discovery of the corpse and the 
knife was under the provisions of S. 27 of the Act competent 
to say that he had searched the well and found the body and a 
knife owing to Gobind Kahar having given the information: 


: “The knife with which I committed the murder is, together with the 
body, in this well”. 


The learned Judge was, it is apparent, taking as an 
instance an actual case. It seems difficult to reconcile 





1. (1884) I.L.R. 6 All. 509 (F.B.). 
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Brodhurst, J.’s opinion with the views of the other Judges 
‘forming that Full Bench. They excluded the statement of the 
accused that...... they had stolen the cow and the calf. But 
according to Brodhurst if they had said that the cow and the 
calf which they stole they sold to Abdul Rahman, the whole of 
that statement could have been proved and I am unable to see 
that it can make any difference because they stated first that 
they had stolen the cow and the calf and then that they had 
sold them. I will refer to this case again later on. However 
taking his view, the statement in either shape would have to be 
admitted. In. Abu Shikdar-v. Queen-Empress! it was held 
that S. 27 was not intended to let in a confession generally but 
only such particular part of it as set the person to whom it was 
made in motion and led to his ascertaining the fact or facts of 
which he give evidence. In that case the prisoner’s statement 
was that he had robbed Kristo Rishi of Rs. 48 whereof he had 
spent Rs. 8 and had Rs. 40. Kristo Rishi was the murdered 
man. Norris, J., said that no facts deposed to were discovered 
by that statement of the prisoner but this case is cited by 
learned Counsel for the first appellant in support of his 
argument because Norris, J., at p. 641 emphatically endorses 
the observations of Straight, J., in Queen-Empress v. Babu 
Lal2 to which case reference has already been made where he 
says: 

“No judicial officer dealing with such provisions ‘should allow one word 
‘more to be deposed to by the police officer detailing a statement made to him 
by an accused, in consequence of which he discovered a fact, than is 
absolutely necessary to show how the fact that was discovered is connected 
-with the accused, so as in itself to be a relevant fact against him. S. 27 was 
‘not intended to let in a confession generally, but only such particular part of 
it as set the person to whom it was made in motion,and led to his ascertaining 
the fact or facts of which he gives evidence ”. 

Straight, J.’s observations when applied to the facts of 
this case are, in my opinion, of greater assistance to the 
learned Public Prosecutor’s argument than the appellant’s and 
I will refer to them again later. The next case is a decision 
of this High Court which has been relied upon successfully for 
‘many years, in support of arguments similar to the appellants’, 
namely, Queen-Empress v. Commer Sahib3 a decision of 
Muthuswami Iyer and Parker, JJ. They state that the reasona- 
ble construction of S. 27 is that in addition to the fact 
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discovered so much of the information as was the immediate. 
cause of its discovery is legal evidence. The information 
given by the prisoner in that case was that he had deposited. 
the cloths produced with the witnesses who delivered them up 
on demand and this information they held: was the proximate 
cause of the discovery of the cloths and was admissible 
in evidence. The Bench then said: 

“If he had proceeded further and stated that they were cloths which he 
stole on the day mentioned in the charge from the complainant, that 
statement would not’be evidence, for it would be only introductory to a. 
further act on his part, viz., that of leaving the cloths with the witnesses and 
on that ground it would not be the immediate cause of or the necessary 
preliminary to, the fact discovered.” 

This opinion was clearly obiter because the prisoner had 
not made any such further statement and it was not necessary 
to consider what would have been the position had he done so. 
In Manjunathayav. King-Emperor1 I think that Sadasiva Iyer, 
J., had that case in mind when he stated that he was bound by, 
authority and that but for it he should himself have held that 
any statement which forms a simple connected _ narrative 
leading naturally to the discovery of the stolen property is 
admissible. in evidence and that only statements which are 
patently irrelevant to the discovery should be excluded. 
The statement made by the first accused in that case was 
that he and the second accused stole the missing money and 
that the stolen money would be found in a heap of rubbish 
close to the house. In view of what he considered ‘binding 
authority he held that the earlier part of the statement was 
inadmissible. Another case is Queen-Empress v. Nana? a Full 
Bench decision. There the accused was charged with dis- 
honestly receiving stolen property. In the course of the police 
investigation he was asked by the police where the property 
was. He replied that he had buried it in the fields. . He then 
took the police to the spot where the property was concealed 
and with his own hands disinterred the earthern pot in which 
the property was kept. He made a second statement ‘when 
pointing out the spot to the effect that he had buried the 
property there. It was held that his statement that he had 
buried the property in the fields was admissible in evidence 
under S..27 of the Evidence Act as it set the police in motion 
and led to the discovery of the property and the view taken by 


1. (1934) 26 M.L.J. 352. 2. (1889) I.L.R. 14 Bom, 260 (F.B.). 
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this High Court in Queen-Empress v. Commer Sahibi was 
followed. The Court ruled out the statement that he -had 
“kept” the property because it was not necessarily connected 
with the fact discovered. In Amiruddin Ahmed v. Emperor? 
the prisoners appear to have made long statements although 
what they said is nowhere stated in the judgment. Asa 
result of the statements facts were discovered. The statements 
set out the whole history of the investigation and it was held 
as in the other cases that only the particular information which 
led to the discovery could be proved and Shamsul Huda, J» 
observes: 


“Tf therefore an accused person were to state to a police officer that he 
killed 4 with a knife and concealed the dead body ata particular place, all 
that is admissible, is that the information that he had concealed the dead 
body in that place but the further information that he himself had killed 4 is 
not admissible under S. 27”, 


Sukhan v. The Crown is-a decision of a Full Bench of 
seven Judges. The question there was: 

“ A is being tried under S. 302, Indian Penal. Code, for having committed 
the murder of B, who is proved to have suddenly disappeared from his house 
and whose dead. body was recovered from a well two days later. At the time 
of his disappearance B was wearing certain ornaments, but these ornaments 
were not found on his body at the time of its recovery from the well, 
During the investigation A is alleged to have made a statement to the police 
in these terms: ‘I had removed the karas, had pushed the boy into the well 
and had pledged the karas with Allah Din’, and in consequence of the informa- 
tion so received the karas were recovered from Allah Din, which were 
identified as those worn by B at the time of his disappearance. Is the whole 
or any part of the aforesaid statement admissible against A under S. 27 of 
the Indian Evidence Act, and if so, how much of it?” 


The Full Bench held (Fforde and Jai Lal, JJ.) dissenting 
that the statement by the accused that he had pledged with 
Allah Din the karas subsequently recovered from the latter 
was admissible under S. 27 of the Evidence Act, but that the 
rest of the incriminating statement could not be received in 
evidence. Shadi Lal, C. J., says that the fact discovered may 
be the stolen property, the instrument of the crime, the corpse 
of the person murdered or any other material thing or it may 
be a material thing in relation to the place. or the locality where 
it is found and that taking the case before them as an illustra- 
tion the fact discovered was not the karas simpliciter but the 
karas being found in the possession of Allah Din and that 
it was necessary to draw that distinction because the 
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amount of the information admissible is limited by the precise 
fact discovered thereby or in other words the information to 
be admitted must relate distinctly, not to the karas, but to the 
karas in relation to their possession by Allah Din. I must 
observe that the importance of the last named is that the karas 
in the possession of Allah Din were proved to be the karas 
which the boy was wearing when he was last seen alive. 
Therefore the information given by the accused that he had 
pledged them with Allah Din was by itself sufficient to make 
the subsequent discovery of them in the possession of Allah 
Din a highly relevant fact and indeed a very damaging one to 
him. Had the karas not been shown to have been those worn 
by the deceased, then in my view no relevant fact would have 
been discovered in consequence of the information given by- 
the accused limited to that statement and there would be no 
connection at all between the -karas and the offence charged; 
and this to my mind is a very important point because it 
appears to me that in every case which has been cited where 
only such part of the information as relates to the disposal of 
the articles has been admitted the articles themselves were the 
stolen articles or cloths or jewels worn by the deceased or the 
dead body of the victim himself and were thus definitely 
connected with the offence charged and needed the inclusion of 
no further matter in the information in order to make them 
material objects because not only must the information relate 
distinctly to the fact discovered but the fact discovered must 
be a relevant fact. Shadi Lal, C. J., agrees that the judgments 
of the High Courts in India which were cited did not disclose 
a complete unanimity as to the extent of the information 
admissible in evidence under S. 27 but he takes the view that 
the consensus of judicial opinion however is in favour of the 
view that the section allows only so much of the information 
as leads directly and immediately to the discovery of a fact but 
that the portion of the information which merely explains the 
material thing discovered cannot be proved. In dealing with 
those opinions he says on page 296: 


“ Suppose a prisoner on being asked about the weapon of offence says ‘I 
buried a hatchet in my field. I killed A with it’. Now, it is indisputable 
that the recovery of a hatchet from the field renders only the first part of the 
statement admissible, and that the second part cannot be given in evidence. 
But if the police officer converts the two sentences into one and represents 
the accused as saying ‘the hatchet with which I killed 4 I buried in my 
field,’ then, according to those judgments, the whole of the above statemen, 
would be admissible”. 
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He, however, does not agree that it is. In the course of 
his judgment he refers to a Madras decision, namely, Sogat- 
muthu Padayachi v. King-Emperor1 where this High Court 
admitted in evidence the statement of the accused that: 


“The properties stolen from the mutt were buried by me and others in 
the Cauvery Bank”. 


He expresses the doubt whether the portion of the state- 
‘ment “ stolen from the mutt ” could be admitted on the strength 
of the decision in Queen-Empress v. Commer Sahib2, already 
referred to. I will refer to Sogaimuthu Padayachi v. King- 
Emperor! later on. Both the dissenting Judges Fforde and 
Jai Lal, JJ., definitely take the opposite view and the reasons 
stated by them for doing so, with all respect to the other 
members of the Full Bench seem to me to be correct. Fforde, 


J., says that the fact that is the “thing” must be connected — 


with the crime in question in order to come within the rule 
of relevancy laid down in S. 5 of the Act; and this is 
in my view obviously correct and no one has disputed that the 
fact must be a relevant fact. He observes quite rightly that 
in’ all the cases which have come before the Courts the “ fact 
discovered’ has been the body of the murdered person, the 
instrument of the crime, the spoils of the robbery or some 
other incriminating object connected with the crime under 
consideration and that it follows that before a confessional 
statement made by a person accused of an offence who is in 
the custody of a police officer may be proved against him two 
conditions must be observed, firstly, that some incriminating 
things must be proved to have been found as the direct result of 
the information supplied by the accused and, secondly, it must 
be confined to that portion which refers exclusively to the 
thing found and that the rule may be expressed in this way; 
when any incriminating object is proved to have been found as 
the result of information given by a person accused of any 
offence in the custody of a police officer that portion of the 
information which has led to the object being found may be 
proved—provided it refers clearly to that object, even though 
the information provable is self-incriminating. On page 304, 
Fforde, J., says: - 

“ What is it which sets the police in motion and leads to the discovery of 


property? Usually it is the statement by the accused that he has hidden in 
some place some object connected with the crime. Take an actual case. The 
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accused says ‘the chhavi with which I killed A is hidden under a heap of 
manure in my kavel’. What part of this information must be deemed to have 
set the police in motion and led to the finding of the chhavi? Surely, not 
merely the words ‘the chhavi under a heap of manure in my havel. By 
themselves those words would be meaningless. They would hardly be 
likely to set the police in motion. Is itnot the connection of the chhavi with 
the murder under investigation which set the police in motion and led to the 
discovery? If the words ‘ with which I killed A ’ can in this sense be said to 
have led to the discovery of the chhavi, then the whole of that piece of 
information may be proved—though it amounts to a confession, as the words 
certainly relate distinctly to the fact discovered, #.e., to the chhavi”. 


He refers to Sogaimuthu Padayachi v. King-Emperor1 
and agrees with the opinion of Spencer and Devadoss, JJ. Jai 
Lal, J., in his judgment on page 324 makes observations also 
with which I entirely agree, viz. : 


“I will put the case in another form. The object of the prosecution 
in proving the information is to show, not that a certain thing was found ina 
particular place, but that the accused had the knowledge, invariably guilty 
knowledge, and in some cases possession, of a thing which was connected 
with the crime. The location of the thing is not so very material. It may be 
with 4, B or C or may be in one place or the other. The important considera- 
tion is always the thing discovered and its connection with the crime. 
Divorced from the thing, therefore, the information becomes both useless 
and irrelevant. I will illustrate what I mean by giving an instance; 
supposing the prosecution merely proves that a certain thing was found ina 
particular place as a result of information supplied by the accused but fails 
to prove the connection of the thing so discovered with the crime, is the 
evidence relevant in the case? I think not. The attempt of the prosecution, 
therefore, always is to establish the connection of the thing discovered with 
the crime and therefore it is necessary for them to prove as a first step that 
the particular thing was discovered as a result of the information and then 
to prove its connection with the crime”. 


Another way of looking at the same topic is this. 
Supposing the witness in one case says: 


“As a result of information given by accused I recovered some karas 
from Allah Din”. 


And in another case he says: 


“As a result of information given by the accused I recovered karas 
which the deceased had on his person when he was last seen alive”. 


Which of these two statements is relevant to the case? I 
have no hesitation in saying that it is the last statement which 
is relevant or has any bearing on the case. It is therefore not 
so much the reference to the place where certain property is 
found that is the important part of the information but it is 


the incriminating thing recovered on which stress is always 


laid. Without a description of the thing discovered or its 
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connection with the crime, whether this is done by means.of 


the statement of the accused or by other evidence, the infor- 


mation is of no value and in practice the police never bothers 
to discover the thing unless the accused by his statement has 
connected it with the crime. What has therefore led to the 
discovery of the article is the information about its connection 
with the crime and its location.. 

Before dealing with Sogaimuthu Padayachi v. King- 
Emperor1, Manjunathaya v. King-Emperor2 and In re 
Periakaruppan8, I must refer to another decision of the 
Bombay High Court, a decision of the Calcutta High Court 
and a decision of the Patna High Court which support the 
appellants’ contention. The first case is Ganu Chandra v. 
Emperors, There each of the accused gave information to 
the police that he would point out the place where his share of 
the property stolen in a dacoity case was buried and offered 
to produce the same. The Court held that the words “ his 
share of the property ” and “ stolen in the Dahiwadi dacoity”’ 
must be excluded on the ground ‘that they were not necessarily 
connected with and did not distinctly relate to the discovery of 
the property. Therefore the only part of the information 
admitted was that the accused would point out the places 
where the property was buried and that they offered to 
produce the same. Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Bhajoo Majhi5 is to the same effect. In 
Sonaram Mahton v. King-Emperoré the person who was 
accused of murder made a statement to the effect that he and 
two others had hid the corpse of the victim in a mine into 
which they had descended by means of a wire rope hanging 
from a palas tree at the entrance to the incline and in 


consequence of the information so received the body and. 


clothes of the deceased were discovered. It was held that 
the whole of the statement that the prisoner himself had 
put the body into the incline was receivable in evidence 
under S. 27 of the Evidence Act. There was no statement 
by the prisoner that the body was that of a man murdered by 
him or that he had murdered the man and hidden the corpse in 
the mine. Since it is generally accepted by -all High Courts 
that the statement of the accused that he hid or buried mate- 
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rial objects is admissible under S. 27 where the material 
objects are discovered in consequence of his statement and it 
is not contested here by the appellants that such a statement is 
admissible. This case is not of much assistance but Sukhan 
v. The Crown! is quoted with approval in the judgment and 
to that extent it does support the appellants’ case: though 
Scroope, J., on p. 159 does say: 


“ On the other hand, we cannot garble the statement made to the police 
so as to render it absolutely innocuous to the prisoner and remove it entirely 
from the nature of a confessional statement”. 


I now come to the Madras cases. I have already referred 
to Queen-Empress v. Commer Sahib? and also to Manjunathaya 
v. King-Emperor8 where Sadasiva Aiyar, J., clearly expresses 
a view contrary to that in Queen-Empress v. Commer Sahib2 
and would admit a statement by the accused: 


“ I committed this theft and I have concealed the stolen property in such 
and such a place but in view of binding authority he is forced to hold other- 
wise. He did however admit “ that portion signifying that the property 
stolen from the dabbi about which the police were then making an investiga- 
tion will be found in the rubbish heap”. 


Then there is the recent case of Sogaimuthu Padayachi v. 
King-Emperort which was decided by Spencer, O.C.J., on a 
difference of opinion between Devadoss and Wallace, JJ. He 
held agreeing with Devadoss, J., that if an accused makes a 
statement under S. 27 of the Indian Evidence Act the whole 
of the statement which leads to the discovery of the stolen 
article is admissible and it should not be cut up so as to confine 
it only to the actual words which the accused may use to 
express the fact that he had hidden the properties. Wallace, 
J.,;took the contrary view and held that only the statement by 
the accused that he had hidden the properties should be 
admitted. The accused in that case were charged with murder 
under S. 302, Indian Penal Code, and the information given by 
the accused was that.: 


. “The properties stolen from the mutt were buried by me and others in 
the Cauvery bank”. 


The case for the Crown was that this property was worn 
by or on the person of the victim who was the thambiran of 
the mutt. The part of the statement in controversy was 
sf stolen from the mutt ” Devadoss, J., in his judgment cites 
a number of- decisions bearing on the point and subjects them 

(1929) -LE ER, 10: Tab, 283 5 CEB). 2 . (1888) ILR: 12 Mad. 153.. 
3 (1914) 26 M.L:Jz 352.: 4 (1325) EŁ-R. 50 Mad: 274; 
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to a very careful examination and amongst others refers to 
the observations of Brodhurst, J., in. Queen-Empress v. Babu 
Lali stating on p. 281. 


As mentioned by Brodhurst, J., in gire Empress v. Babu 
Lali if the accused says: 
“ The revolver with which I shot the deceased is in-this-well.” 
Can it be said that that statement is inadmissible? If the 
accused says: 
“I have hidden the -stolen properties in this place the whole statement 
must be taken together. If he does not make statement. that the properties 


are stolen there is no confession at all. S. 27 of the Evidence Act does con- 
template a confession”. 


The appellants’ contention in that case was that the state- 
ment of the accused that the properties were in a particular 
place was admissible but that any statement which carried an 
explanation as to how the properties came to be there was 
inadmissible in evidence as well as the statement that they 
were stolen properties, in other words, only the statement that 
_ the property was buried’ in the Cauvery bank was-admissible, 
and reliance was placed upon Queen-Empress v. Commer 
Sahib2 and the Full Bench decision in Queen-Empress v. Babu 
Lali.. Neither of these cases however supported the appellants’ 
contention there that the statement that the accused had 
buried the articles was not receivable in evidence though 
certainly they supported the contention that the statement that 
the articles was stolen must be excluded. Spencer, J., in his 
judgment adheres to the view expressed by him In re Naina- 
malai Konan’ that:  - > 

“The statement of an accused that he had im his possession certain 


stolen property is admissible in evidence even though he himself produced 
the property.” 


Upon this point he agrees with Devadoss, J., and he also 
agreed that if an accused makes a statement which is admissi- 
ble under S. 27, the whole of the statement which leads to the 
discovery of the stolen property is admissible and that evidence 
should not be cut up so as to reduce the statements only to. the 
actual words which the accused may use to express the fact 
that he has hidden the properties. The opinion of Devadoss, 
J. was quoted with approval by Fforde, J., in. Sukhan v. 
The.Crownt, Next there. is oe case.cited by -my learned 


_ (1884) LL.R. 6 All. 509 (FB.). 2. (1888). LL.R..12 Mad. 153... 
(1920). 14L.W. 418.» 4. (1929) EL.R. 10‘Lah 283 (E.B.). 
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brothers Mockett and Horwill, JJ., in their Order of Refer- 
ence; namely, In re Periakaruppan! a decision of myself and 
Sundaram Chetty, J., reported in In re Periakaruppani. 
There the prisoner made a statement to the police 
during investigation that he threw into a channel the 
aruval with which he cut the deceased and buried in the hollow 
of a tree the ornaments worn by the deceased. He also showed 
the places to the police wherefrom they were taken out. In 
this case again there was a strenuous argument on the appel- 
lant’s behalf as in Sogaimuthu Padayachi v. King-Emperor?2 
that the statement by the accused that he threw into the 
channel the aruval and buried the ornaments in the hollow of 
the tree should be excluded as being inadmissible; but we say: 


“ Ttis quite clear that that part of the statement of the appellant where 
he says that he had hidden the aruval and buried the other ornaments is 
admissible in evidence against him. Otherwise his evidence is incomplete and 
may even be unintelligible.” 


- We do not admit the statement that it was the aruval with 
which the accused cut nor the statement that the ornaments 
were those which he took from her body. To that extent the 
judgment is inconsistent with Sogaimuthu Padayachi v. King- 
Emperor? and is opposed to the view of Fforde and Jai Lal, 
JJ., in Sukhan v. The Crown’ and the opinion of Sadasiva 
Aiyar, J., in Manjunathaya v. King-Emperor’ but the learned 
Public Prosecutor has reminded me that the question of the 
admissibility of that part of the accused’s information was 
never argued at all and that as a matter of fact he was not 
called upon to argue the case on behalf of the Crown, the case 
on the evidence before us having been very clearly proved 
without the assistance of that part of the confession. It seems 
to me, therefore, that we assumed that those words should be 
excluded without hearing any argument to the contrary an 
assumption which I now think was incorrect. Then there is 
the decision of the Patna High Court in Lalji Dusadh v. King- 
Emperor’. There the accused in answer to the investigating 
Police Officer stated that he threw the weapon with which he 
assaulted the deceased at a certain place the weapon was dis- 
covered as the result of that information and the statement 
consisting of the assertion that the weapon had been thrown 





1. (1931) R. T. No. 11 of 1931. 
2.. (1925) I.L.R. 50 Mad. 274, 3. (1929) I.L.R. 10 Lah. 283 (F.B.), 
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at a particular place and that it was the weapon with which 
the offence was committed was held admissible under S. 27. 
This is directly in agreement with the view taken in Sogat- 
muthu Padayachi v. King-Emperor!. On p. 757, Mullick, 
A.C.J., says: 

“ It is contended on the authority of some cases that the prosecution’ is 
only entitled to prove that the accused in answer toa certain question gave 
information which led to the discovery of the weapon; but common sense 
requires that the discovery should be connected with and be relevant to the 
investigation. The omission to connect the weapon with the offence would 
render the provisions of S. 27 of the Indian Evidence Act wholly nugatory. 
The whole confession of a prisoner in police custody cannot of course go in 
but where the confession includes a statement that a weapon was used for 


committing the offence charged that part of the confession can certainly go 
in if it leads to the discovery of the weapon”. 


And he cites Sogaimuthu Padayachi v. King-Emperor1 
in support of his opinion. Before leaving these cases I will 
again refer to Queen-Empress v. Babu Lal2. There the fact 
that the accused had sold the cow and calf to a particular 
person was a relevant fact because they were identified as 
being the property of the person from whom they were:stolen. 
They were therefore connected with the offence charged against 
the accused, namely, assisting in concealment of stolen property 
(S. 414, Indian Penal Code). The cow and the calf were 
shown to have been stolen and the statement of the accused 
that they had sold them to a person one Abdul Rahman in 
whose possession as a result of the information they were 
found to be by the police also directly connected the accused 
with that offence without the further information that the 
accused had stolen them and that is where the observations of 
Straight, J., which I have set out earlier in my judgment apply, 
namely, that not one word more than is absolutely necessary to 
show how the fact that was discovered is connected with the 
accused so as in itself to be a relevant fact against him can 
be deposed to by the police officer since the fact discovered 
must also be connected with the offence as well as with the 
accused it follows from this that—if the statement of the 
accused does connect-it with the offence then that is admissible 
also. 


_ The cases to which I have referred clearly show that 
there is a preponderance of opinion supporting the appellants. 
‘Nevertheless, I am more impressed with the reasons given in 
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support of the minority view. The fact deposed to and the 
fact discovered obviously must be relevant and the fact or 
thing discovered can only be relevant if it is connected with 
the offence of which the accused is charged; and the confession 
in the section is a confession of the offence charged and not 


of anything else. Before the statement is given in evidence 


it must be shown that fact discovered is a relevant fact and 
that the object is a material object. In cases where the things 
discovered as a result of the accused’s information are proved 
to be properly stolen from a person and the subject of the 
charge or worn by the victim of a murder, just before the 
murder is committed, the property so discovered is directly 
connected with the crime and the fact thereby discovered 
relevant. It can be made relevant by evidence aliunde, and it 
can be made relevant by the statement of the accused itself. 
Suppose there is no evidence aliunde, what warrant. . . . is 
there for saying that the part of the statement of the accused 
that rhakes it relevant must be excluded because it amounts to 
a confession? Is there-any warrant for garbling the statement 
in order to make itimmocuous to the accused and in the process 
causing it to be irrelevant and consequently inadmissible in 
evidence? That is often the effect of removing frem a state- 
ment the confessional portion, as what is left is by itself 
meaningless. Take the present case. If the appellants’ con- 
tention is correct, only the following words can be admitted: 
“They buried (1) the empty bottle, (2) a rope and the cloth gag used for 
gagging the mouth in a dung hill next to the cattle-shed in the same compound 


and the'other bottle with some arrack in a heap of mud near a log of wood 
in a corner of the compound east of the choultry at Kallipatti and that he 


‘would go and take them and produce them”. 


As it stands, the statement is unimportant as, without 
more, the empty bottle, the rope and the cloth gag are not 
connected with the offence. There is nothing to show that the 
rope was the rope used on the neck of the deceased or that the 
cloth was used to gag him with; and indeed there is no evidence 
at all otherwise to show that the victim had been gagged. I 
am clearly of the opinion that without the earlier portion of 


the statement no relevant fact was discovered by the police as 


a result of it. I will give an example which supports my 
view. A is murdered and the medical evidence shows that he 
died as the result of a wound which is consistent with ` 
its-having been- caused by- a sharp. cutting weapon. B an 
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agriculturist is accused of the murder and whilst in custody 
states to the police: “I threw the bichuva with which I cut A 
into the back room of my hut.” The police go to his hut 
and there find the bichuva. They have discovered a relevant 
fact. Strike out the words “with which I cut 4” and all 
that remains is “ I threw the bichuva into the back room 
of my hut.” What is there to connect the bichuva with 
the murder? Every agriculturist has one bichuva or more 
in his possession. What bichuva is this? There is no 
evidence otherwise that it was the bichuva with which the 
murder was committed. It is merely a bichuva and if the 
police discover it they have not discovered a relevant 
fact. The statement, the confessional part having been 
Struck out, is - irrelevant; and none of it would go in under 
S. 27; and indeed, were that the law, no attempt to put it in 
would ever be made. Further, it is undisputed that the infor- 
‘mation must set the police in motion, because it is in con- 
sequence of it that the discovery is made. Would the police 
be set in motion merely by the statement of the accused that 
he threw a bichuva into the back room of his hut if there is no 
evidence that it is the instrument of the crime? If there is 
no evidence aliunde, then the police will not be set in motion 
unless the fact discovered is connected with the case under 
investigation and if it is the accused’s statement which connects 
the fact discovered with the offence and makes it relevant, 
‘then even though that statement amounts to a confession of 
the offence, it must be admitted because it is that that has led 
directly to the discovery of the fact. If this reasoning is 
applied to the present case, then the earlier part of it that the 
accused and Gurunatha Goundan killed the victim by gagging 
his mouth with a cloth and throttling his neck with hands and 
also by putting a rope and pressing in connects the rope and 
the’ cloth gag directly with the offence and without it they are 
quite unconnected. Mr. Chandrasekhara Sastri, the learned 
Counsel for the first appellant, contended that in none of the 
cases cited was the confessional statement so lengthy as here. 
I agree. The statement objected to has usually consisted only 
of a few words such as “stolen from,” “we stole from ”, etc., 
but in my opinion if those statements are admissible in evidence 
under S. 27 for the reasons already stated it makes no 
difference that the statement consists of ten words or twenty 


Words so long as they are necessary to make the fact discovered 
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a relevant one care being taken of course not to allow more 
words to be deposed to than are absolutely necessary. With 
regard to the information relating to the two bottles of illicit 
arrack and the discovery of one of them with some arrack in 
it in a heap of mud in the corner of the compound of the 
choultry, and the other empty in the dung heap, it is to be 
observed that this is not within that part of S. 27 which, given- 
the circumstances required therein, makes admissible in 
evidence a confessional statement. The statement that the 
bottle would be found in the dung heap, etc., is not a confes- 
sion but it constitutes “information” leading up to the 
discovery of a fact which is made material because there is 
evidence that at a time material to this case the accused was 
in the near vicinity of the scene of murder carrying a bottle 
and intoxicated which fact is wholly denied by the first 
accused in every respect. Upon the second question referred, 
in my view, so much of the statement set out in question 
No. lasis admissible against the first accused can be taken into 
consideration as against the second accused. I see no reason 
for drawing any distinction between the confession in S. 27 
and the confession which cannot be proved at all under S. 25, 
and under S. 26 only when it is made in the immediate presence 
of a Magistrate or confession made in Court or to a member 
of the public. There is nothing in the section which restricts 
the confession to one recorded before a Magistrate. On the 
other hand, Illustration A to S. 30 suggests that the section 
contemplates “the taking into consideration ” of a confession 
to an ordinary witness. It follows therefore that all such 
confessions when the accused are being tried jointly for the 
same offence when made by one of them affecting himself and 
another or others of the accused may be taken into consideration 
as against the other or others under S. 30 of the Evidence Act. 
In support of this view there are Sankappa Rai, In rel, Shiva- 
bhai v. Emperor? and Periaswami Moopan, In re3. I would 
therefore answer this question in the affirmative. 

The question of whether the same considerations apply to 
the third accused does not arise as all references to her were 
deleted by the trial Court and I am only dealing with such part 
of the statement as was admitted. 
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. My answer to question No. 1 is that the following state- 
ment is admissible in evidence under S. 27 of the Act, namely: 


“ He stated that at about 11 o’clock in the night of 26th March, 1936, he 
and Gurunadha Goundan, son of Erungattur Kanda Goundan, together 
murdered the deceased Sottayan alias Sennimalai Goundan by gagging 


his mouth with cloth by pressing him with rope. . . . . that that night 
í . they got two bottles of illicit arrack . . . . that a small quantity 
was left over.in one bottle only. . . . . After, (1) the empty bottle, (2) 


a rope and the cloth which was used for gagging the mouth have-been buried 
in cowdung pond adjoining the cattle-shed in the compound and the other 
bottle with some arrack in a heap of mud near a log of wood in a corner of 
the compound east of the choultry at Kallipatti and that he would go there, 
take them out and give”. 

And as‘I have said in my answer to question No. 2 the 
whole of that statement can be taken into consideration as 
against the second accused also. It is necessary to add for the 
information of the Sessions Judges and the police that as 
pointed out in Public Prosecutor v. Venkoba Rao! by a Bench 
of this High Court, statements made by an accused which are 
or may be provable under S. 27 of the Evidence Act should be 
clearly and carefully recorded by the Police officers concerned, 
They should be recorded in the first person, that is to say, as 
far as possible in the actual words of the accused. They should 
not be paraphrased. Obviously, if what a man says is to be 
used in evidence, his own words should be used and not a 


rendering into the third person of the purport of his statement. 


With such a record of the statement before him it will then be 
for the trial Judge to decide how much of it is admissible 
under the section. I might add that no point has been taken 
by the accused’s advocate in this case that the statement before 
us was an inaccurate paraphrase. The making of any such 
statement was wholly denied. 


I cannot leave this case without saying that in my opinion 
the case for the first appellant has been most ably argued 
by Mr. Chandrasekara Sastri, his learned counsel. Although 
his efforts have been unsuccessful they clearly deserve such a 
tribute. 


Mockett, J—I agree. I am not, as I intended, deliveringa 
separate judgment in this case as I have had an opportunity of 
reading the judgment which has been delivered by my Lord the 
Chief Justice and there is nothing which I can usefully add to 
that judgment which entirely expresses my views on this most 
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important. topic. Moreover I consider that it is most desirable 
that the Sessions Courts of this Presidency should be able to 
look for guidance to a single judgment expressing the views 
of the Full Bench. I would only say that in construing this 
section of the Indian Evidence Act I have endeavoured to 
follow the direction of the Judicial Committee relating to the 
construction of Indian statutes in Ramanandi Kuer v. Kalawati 
Kuerl, namely: 


“To examine the language of that statute and to ascertain its proper 
meaning, uninfluenced by any consideration derived from the previous state 
of the law—or of the English law upon which it may be founded.” 


In this respect I find myself in respectful disagreement 
with the observations of Lort Williams, J., at the beginning of 
his judgment in Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Bhajoo Majhi2. The learned Judge’s views 
as to the correct method of construing the same S. 27 of the 
Evidence Act do not seem to me to be in accord with the above 
judgment of the Judicial Committee. If it were not for the 
very divergent views which have been held regarding this 
matter in this and other High Courts, I should almost have 
said that the words of this section are clear enough by them- 
selves if they are read free from the considerations which the 
Judicial Committee have prohibited. I also agree with the 
comments on the various cases in the judgment which my 
learned brother Horwill, J., is about to deliver. 


Horwill, J.—I would like to add to the judgment of my 
Lord the Chief Justice, with which I completely agree, that the 
weight of authority against the view we have here held is 
much less than the array of authorities adduced by the defence 
would at first sight lead one to believe. Reg. v. Jora Hasji8 
purports only to be a minute on S. 27 for the instruction of the 
Courts of that Presidency, without reference to the particular 
facts of thatcase. The minute covers not only the point that 
has been raised before us but all the other aspects of S. 27. 
The arguments put forward in that case must have been of the 
most general kind and no authorities seem to have been 
discussed or considered. Very much the same remarks can be 
made regarding Queen-Empress v. Commer Sahib4 except 
that that case confined itself to the question which we have 
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been considering. In Queen-Empress v. Babu Lali the real 
point for consideration which was discussed at great length in 
the principal judgments of that case, was whether S. 27 of the 
Evidence Act governs S. 26 only or S. 25 as well as S. 26. 
The majority of the judges held that S. 27 controls S. 25 also, 
although Brodhurst, J., and Straight, C.J., held very different 
views regarding the extent to which the statement actually 
made could be admitted in evidence. In Adu Shikdar v. Queen- 
Empress2, Norris, J., who delivered the judgment of the Court, 
thought that no relevant fact had been discovered in pursuance 
of the confessional statement and so although he approved of 
the remarks of Straight, C.J., in Queen-Empress v. Babu Lali 
the question as to how much of a statement such as we have 
been considering could be admitted did not there directly arise. 
That part of the sentence admitted in Queen-Empress v. 
Nana? probably did not differ. materially from what would be 
admissible upon an application of the principles enunciated by 
my Lord the Chief Justice in his judgment above. The iden- 
tity of the property was fixed by the question put by the police 
to the accused and the portion considered inadmissible by the 
Judges in that case still leavesa sentence which is complete in 
itself. The accused was asked what he had done with the pro- 
perty and he replied “I have kept it and will show”. The 
portion “ have kept it and” were held tobe inadmissible. That 
would leave the answer to the question of the Police as “I will 
show”, which makes perfectly good sense. Amiruddin Ahmed 
v. Emperor# was concerned with the admissibility of a con- 
-fession made at the time of discovery; and it was rightly held 
such a confession did not lead to the discovery of the property. 
Certain ornaments taken in a dacoity were dug up and when 
they were brought to light the accused said: “I got these 
ornaments as my share in the Rajoi dacoity”’. This confession 
was very obviously inadmissible. Ganu Chandra v. Emperors 
was one of those difficult cases in which the actual words used 
by the Police in questioning the accused and the words by the 
accused in reply were not known. Only the general purport 
was given and Beaumont, C.J., in the principal judgment in 
that case, said: 

“ It was the duty of the Judge to dissect the evidence regarding the con- 
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fession and to-divide the sentence into its component parts and only admit 
that part which led to the discovery of the particular fact, viz., the hidden 
property.” i ae . 

In such circumstances this procedure seems justifiable. In 
Superintendent and Remembrancer of Legal Affairs, Bengal v. 
Bhajoo Majhi! a contrary view to that held by us was 
undoubtedly arrived at; but some of the remarks made by 
Lort Williams, J., in the principal judgment in that case are 
instructive as showing why it is that such divergence of 
opinion exists with regard to the proper interpretation of 
S. 27. He says: 


“ There is a school of legal thought in India which holds that in constru- 
ing Acts of the Indian legislature, the natural meaning of the sections should 
be given effect to regardless of previous decisions, and especially of decisions 
other than those of Indian Courts. The Indian Evidence Act in general and 
S. 27 in particular are examples which in my opinion indicate the falsity of 
this point of view”. 


He comes to the conclusion that: 


“ Some restricted or limited meaning, narrower than the natural mean- 
ing, must be given to these words.” 

This in our opinion is contrary to the canon of interpreta- 
tion laid down by their Lordships of the Privy Council in 
many cases, of which Ramanandi Kuer v. Kalawati Kuer2 
may be quoted as an example. The judgment of Lort 
Williams, J., except with regard tothe method to be adopted 
in interpreting S. 27, supports the view which we have here 
taken. He says: 

“If their natural meaning were given to the words of S. 27 regardless 
of their parentage and history, I am satisfied that the result would be con- 
trary to the intention of the legislature. It would be so wide as to render 
S. 26 practically-useless. . . . . If therefore so much of the information 
as is clearly connected with, or has reference to, the fact thereby discovered, 
is admissible under S, 27, itis difficult to see where the line can be drawn.” 

In other words, he was of the opinion that when a con- 
fession to the police which would be inadmissible under S. 26 
leads to the discovery of property, the whole confession may 
be admissible if the natural interpretation of S. 27 were 
adopted. That is exactly our.view. It is the attempt to 
interpret S. 27 in the light of the existing English law that 
has led a great many Courts to give an interpretation to that 
section which is not warranted by the words used, and 
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especially is this the case in Sukhan v. The Crowni which has 
been so fully discussed by my Lords. 
B. V. V. — Reference answered 
l against,accused. 
PRIVY COUNCIL. 
[On appeal from the Supreme Court of New South. 
Wales in its equitable jurisdiction.] 
PRESENT :—Lorp ATKIN, Loro RussELL or KILLOWEN, 
Lorp MACMILLAN AND SIR Lyman Poore Durr. 
Permanent Trustee Company of New South 


Wales, Limited, and another 1. Appellants* 
v. : 
Francis Henry Bridgewater .. Respondent. 


Vendor and purchaser—Sale of reversion—Transaction substantially 
unfair—Inference from circumstances—Inadequacy of price as relevant factor 
—Vendor being without adequate protection—Power of Court to award 
velief against sale—New South Wales Conveyancing Act, 1919, S. 30. 

Though inadequacy of price is not alone sufficient to authorise the 
vacating of a contract for the sale of a reversion, inadequacy of price coupl- 
ed with inexperience and absence of any competent advice on the part of 
the seller are sufficient to set in motion the protective powers of the Court of 
Equity. Where the vendor was a young man urgently in need of cash and 
with no relation in the country to guide him and he was selling his expectant 
interests to a creditor who already had apowerful grip on them as security 


for his debt, and the price was fixed between them alone, there being no . 
bargaining or inquiry for a better market on the young man’s behalf, and | 


though a lawyer was formally consulted the transaction was put through 
in great hurry without any real advice from anybody, and the price paid 
was substantially below the true value of the interests sold, 

Held, that the relative positions of the parties and the circumstances 
were such that it was incumbent on the purchaser to establish affirmatively 
that the transaction was fair, just and reasonable, that the evidence in the 
case tended toa contrary conclusion and that the transaction should there- 
fore be set aside. 

Earl of Aylesford v. Morris, (1873) 8 Ch. 484 and O’Rorke v. Bolingbroke, 
(1877) 2 App. Cas. 814, referred to. 

Decision of the Supreme Court of New South Wales in its equitable 
jurisdiction affirmed. 

Consolidated appeals from the Supreme Court of New 
South Wales in its equitable jurisdiction. 
F. R. Evershed and W. Barton for Appellants. 


H. H. Mason and Kenelm. Preedy for Respondent. 





1. (1929) LL.R. 10 Lah, 283 (F.B.). 
* P, C. Appeal No. 61 of 1935. - 16th October, 1936. 
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16th October, 1936. Their Lordships’ judgment was deli- 
vered by 


Lorp Russet or KittowENn.—In this case their Lord- 
ships haxe to advise His Majesty in relation to an appeal by 
the executors of one Bertram Murray, deceased, and a cross- 
appeal by one Francis Henry Bridgewater, in an action insti- 
tuted for the purpose of setting aside a sale by Bridgewater to- 
Murray of Bridgewater’s expectant interests under certain 
wills. 


Murray was a moneylender who carried on business at 
Sydney. Bridgewater is a young Englishman who was born. 
on the 29th September; 1906, and who at the age of 17 arrived 
in South Australia as an assisted emigrant. For some three 
or four years he drifted about from one job to another in 
South Australia and Victoria. Eventually he arrived in 
Sydney atthe end of the year 1927, with about £2 in his 
pocket. . He had, however, also a letter (dated the 4th 
October, 1927) which he had received from an uncle in Eng- 
land, in which references were made to his interests under the 
wills of his father and his grandfather. 


Armed with this letter he went to see Murray whose 
advertisement he had read in the papers. Murray gave him 


-a few shillings, and cabled to his own solicitors in London 


(Light and Fulton) for information. In reply he received a 
cable on the 9th February, 1928, in the following terms :-— 
“Bridgewater entitled share value roughly £4,000 grand father’s 
estate on attaining 25, also three-fifths father’s estate on. 
attaining 27 subject life rent in one quarter no information 
yet value.” On receipt of this cable Murray began to make 
advances from time to time to Bridgewater on the security of 
his interests under the wills, with the result that on the 18th 
September, 1928, there were outstanding the following 
securities on those interests, viz.:—A mortgage dated. the 15th 
February, 1928, to secure the payment of a principal sum of 
£675; a further charge dated the 21st February, 1928, to secure 
the payment of a further principal sum of £175 10s., and a 
further charge dated the 22nd March, 1928, to secure the pay- 
ment of a further principal sum of £1,309 10s. In each case 
the principal sum secured included interest for one year at 
the rate of 30 per cent. per annum on the moneys advanced, 
and such principal sum if not repaid at the expiration of 12 
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months carried interest at the rate of 20 per cent. per annum. 
The Judge who tried the action found that the terms of the 
mortgage loans were, in the circumstances of the case reason- 
able, and no complaint is made in regard thereto. 


At the end of March, 1928, Bridgewater went to England; 
he arrived back in Australia in August, 1928, with little or 
no money, but he was able to secure some employment. 

At this point it will be convenient to indicate the nature of 
his interests under the wills of his grandfather Francis 
Matthew Bridgewater and his father Francis Franklin Bridge- 
‘water. Under his grandfather’s will one-eighth of the resi- 
duary estate was held upon trust as to one-half for his father 
for life, and after his father’s death upon trust for his father’s 
issue as his father should by will appoint, and as to the other 
half upon trust that the trustees should apply the income 
during Bridgewater’s minority towards his advancement and 
education as they might in their uncontrolled discretion think 
proper, and subject thereto (the will proceeded) :— 

f “ My trustees shall hold the said remaining half share upon trust for my 
said grandson absolutely upon his attaining the age of 25 yearsandin the 
event of my said grandson dying before he shall attain the age of 25 years or 
after that age without leaving issue capable of taking a vested interest in 
such one half share then upon trust for all and every other the children of 
my said son Francis Franklin Bridgewater who shall be born within 21 years 
after my death as and when he or she shall attain the age of 25 years or if a 
daughter shall previously marry and if more than one in equal shares and 
failing such other children of the said Francis Franklin Bridgewater then 
upon trust forall my other children or their issue living at my death other 
than the said Francis Franklin Bridgewater.” 

By his will his father exercised his abovementioned 
testamentary power of appointment in the following words:— 

“ I hereby appoint and direct that from and after my decease the one 
half of the eighth share of the residuary estate of the said Francis Matthew 
Bridgewater the income whereof is under the said will payable to me during 
my life shall be held upon the trust following (that is to say) such part there- 
of as shall be equal to the share or interest which my said son Francis Henry 
Bridgewater takes or shall hereafter take under the said will in the remain- 
ing half of the said eighth share shall be held in trust for my said daughter 
Elizabeth Dulcie Bridgewater absolutely and the residue (if any) of the said 
first mentioned one half of the said eighth share shall be held in trust for my 
said son Francis Henry Bridgewater and my said daughter Elizabeth Dulcie 
Bridgewater in equal shares as tenants in common.” 

His own estate he disposed of by giving his wife an inte- 
test therein during widowhood which, in the event (which 
happened) of her remarriage, was cut down to the income of 
one-fourth during her life: and subject to those trusts he 
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declared that three-fifth parts of the residuary trust fund and 
the income thereof should be held in trust for Bridgewater 
absolutely if he should attain the age of 27 years. The will 
also contained a declaration that if Bridgewater should marry 
a first or second cousin he should forfeit all interest under the 
will. 


It is obvious that eaćh will gave rise to questions. Under 
the grandfather’s will the interest was contingent on Bridge- 
water attaining the age of 25 years, and was expressed to be 
subject to'a defeasance even after he had attained 25 in favour 
of a class (of which it might be said that it was not ascertaina- 
ble within perpetuity limits), whom failing then in favour of 
a class ascertainable within legal limits. It is not for their 
Lordships to construe the will, but clearly arguments suggest 
themselves ranging from the contention that on Bridgewater 
attaining 25 his interest was indefeasible, to the view that on 
his death after attaining 25 without leaving issue an intestacy 
would supervene as to the particular share of residue. In fact 
as their Lordships were informed some five or seven counsel 
were consulted at different times and in different hemispheres, 
and if it be not literally true to say quot homines, tot sententiae, 
the opinions expressed were sufficiently at variance to justify 
the statement that the true construction of the grandfather’s 
testamentary disposition was not a matter entirely free from 
doubt. 


As regards the father’s will, apart from the exact effect 
of the appointment in favour of the daughter and the forfei- 
ture clause, the document is reasonably plain. Bridgewater 
took in the events which happened three-fifths of his father’s 
residue (subject to his mother’s life interest in one-fourth of 
the entirety) contingently on his attaining the age of 27 years. 
The position, however, was complicated by the circumstances 
that his mother wasin fact the sole trustee, and that there 
were questions whether certain assets, which she claimed to be 
her property, formed part of the father’s estate; and also 
whether the father’s estate had remained intact in her hands. 
However, while in England, Bridgewater had reached a com- 
promise with his mother under which his share in the capital 
of the estate had been agreed at £1,450. 


Bridgewater soon after his return to Australia in August, 
1928, being in need of money, approached Murray fora 
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:further'advance. Bridgewater“ was .then aged 21, nearly 22. 
‘Meanwhile a cable had been -received from London, to the 
effect that. counsel had: advised sthat it was very doubtful 
whether under the grandfather’s will the interest vested (that 
‘is, indefeasibly) at 25. Mr. Murray then took the opinion of 
eminent counsel in Sydney, who advised on the 8th September, 
‘1928 (1) that Bridgewater’s interest in the capital of the 
grandfather’s estate would‘pass from him under the gift over 
„in the event of his dying at any. time without leaving issue and 
£2) that he was not then entitled, but on attaining 25 would 
be entitled, to the aorunilated and accruing income of the 
share. 


Murray then declined to make any further advances by 
way of loan on the security of Bridgewater’ s interests under 
the wills, but stated that he was willing to purchase those 
‘interests out and out. Notwithstanding doubts as to the true 
construction of the grandfather’s. will, Bridgewater was 
undoubtedly entitled to a substantial sum in respect of income 
on attaining 25 (stated at this date to be £1,000) and to 
further sums in respect of corpus (41, 450) and income under 
his father’s will on attaining 27./ His death under either of 
those ages was an event unlikely and therefore easily insurable. 
The total . sum due ” on the incumbrances which Murray held 
‘Was some £2,160; but by the 17th September, 1928, further 
‘Stims had been advanced by Murray to Bridgewater bringing 
his total indebtedness on that date to a sum of £2,203 17s. 7d. 


Murray offered to purchase the whole of Bridgewater's 
interest in his grandfather’s estate, and his interest in-his 
father’s estate (to the extent of £1,450) for the sum of £125, 
and this Bridgewater agreed to accept. Murray, however, told 
Bridgewater that a solicitor must advise him, and a Mr. Taylor 
acted in that behalf. No suggestion ‘is made against 
Mr. Taylor’s honesty, but as will appear the protective 
assistance which he afforded to Bridgewater was in fact nil. 


An assignment on the contemplated lines was prepared 
by Clisdell, who was Murray’s managing clerk. In preparing 
the assignment Clisdell inserted a sum of £184 as the consi- 
deration, to cover other iterns debited against Bridgewater in 
Murray’s ledger which were not covered by the mortgages, 
and also the estimated costs due to Light and Fulton. Bridge- 


P.C. 
Permanent 
Trustée 
Company 


Lord 
Russell of 
Killowen. 


PC: 
Permanent 
Trustee 
Company 
of New 

South 
Wales, 
Ltd. 
v. 
Francis 
Henry 
Bridge- 
water. 
Lord 
Russell of 
. Kitlowen. 


92 THE MADRAS LAW JOURNAL REPORTS. [1937 


water was to receive £125 nett, and as Clisdell said in his. 
evidence, “I did not really consider it was very material what 
the assignment was filled in for, so long as Bridgewater got 
his £125.” 

On the 17th September, 1928, Clisdell on behalf of 
Murray wrote and sent a long letter to Mr. Taylor giving him 
full information, and stating that if Bridgewater still wished 
to complete, the assignment would be forwarded. Bridge- 
water saw Mr. Taylor on the 18th September, 1928. Appa- 
rently all that passed between Taylor and Bridgewater was. 
that Bridgewater (in reply to Taylor’s statement that he con- 
sidered the price insufficient) said that he was determined to- 
sell; whereupon Taylor read to him the draft assignment and 
said he was rather a foolish young fellow. He then dictat- 
ed a letter to a typist which Bridgewater signed, in the terms. 
hereinafter mentioned. They then went to Murray’s office, 
where the transaction was completed. Bridgewater executed 
the assignment expressed to be in consideration of a sum of 
£184. He actually received £118 for which he signed a receipt: 
in the following terms :—“ Received from B. Murray the sum 
of £118 in full settlement re: the sale of my whole share or 
interest in my late grandfather's estate and my share or inte- 
rest in my late father’s estate to the extent of £1,450—18th 
September, 1928.” The odd £7 making up the £125 he had in 
fact received as to £2 four days before and as to £5 on the 
day before. 

The letter which Mr. Taylor obtained from Bridgewater - 
on the 18th September, 1928, was addressed to his firm and 
ran thus :— 

“ After fully discussing the question with you of selling to Mr. Bertram 
Murray the share in the estate of my late grandfather Francis Matthew 
Bridgewater and also the share in the estate of my late father Francis Fran- 
klyn Bridgewater amounting to £1,450, I have decided to complete such sale 
in view of the fact that I am so heavily indebted to Mr. Murray, and would 
be unable to raise by way of mortgage sufficient money to discharge the 
amount owing to him, and furthermore I am influenced in my decision by the 
opinion of counsel regarding my share in my grandfather’s estate, both of 
counsel in England and in Sydeny. 

“ I fully appreciate the disparity between the consideration money, and 
the probable value of my shares in the estates mentioned as pointed out by 
you, but in view of the doubtful legal position regarding my share in my 
grandfather’s estate, I think this counterbalances the difference in price 
between what I am receiving from Mr. Murray, and what I may receive 


under thase estates subject to the contingencies mentioned in the will of 
my grandfather.” 
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There was a conflict of evidence as to whether Bridge- 
water saw Mr. Taylor more than once, namely, on the 18th 
September. Clisdell suggested more than one interview. 
Bridgewater denied this. Unfortunately Murray and Mr. 
Taylor were both dead at the date of the trial. The defen- 
dants, however, put in evidence Mr. Taylor’s diary entry, from 
which it would appear that only one interview took place 
between them. It is in the following words :— 


“18th inst. On receipt of letter from Bertram Murray with copy will of 
Francis Matthew Bridgewater, copy will of Francis Franklyn Bridgewater, 
opinion of Mr. Maughan K. C. cables and letters perusing. Attending you on 
your calling conferring at length and advising you that we thought the pur- 
chase money offered for your shares in the estate of your grandfather and 
father was not adequate, but you informed us that you were determined to 
sell in view of your indebtedness to Mr. Murray, and furthermore the legal 
doubt that existed as to what share you actually took in your grandfather's 
estate. Perusg. Assignment from yourself to Mr. Murray which 
you handed us also declaration. Reading this over and explaining same to 
you and you were quite satisfied therewith. Attending Mr. Murray’s office 
with you when you executed assignment and declaration and received 
purchase money. ” 

From these facts it appears to their Lordships that 
Mr. Taylor made no attempt to advise his youthful client, or 
to assist him in resisting the temptation to exchange his future 
prospects for immediate cash, or to counteract the pressure 
which must almost necessarily exist where a debtor is negotia- 
ting with one who is his creditor concerning the sale of property 
which already stands as security for a large indebtedness 
between them. He never even suggested making inquiries 
from insurance companies to see whether better terms were not 
obtainable. He simply accepted as irrevocable the young man’s 
expressed determination to sell at the price which he had 
already agreed with his creditor, and contented himself with 
explaining the contents of the draft document which the 
creditor had prepared for that purpose. 


The Chief Judge in Equity, exercising the equitable juris- 
diction of the Supreme Court of New South Wales, has set 
the sale aside as an unfair dealing with an expectant heir. He 
has held that the sale was at an undervalue, that Mr. Taylor 
did not do his duty to Bridgewater, who being in need of 
money overbore Mr. Taylor, and that in the circumstances the 
transaction was not a fair deal between Murray and Bridge- 
water. 
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P.C. . Itis necessary at this stage to refer to S. 30. of the Con- 
Permanent veyancing Act, New South- Wales, 1919. That section is’ 


Trustee- couched in terms so similar to those of S. 1 of 31 and 32 Vic.. 
Company 


cfNew. € 4, that the two sections may be treated as identical in consi- 
eeu dering the judicial comments whith have been made in this” 

Ltd. | country: on the subject of. the latter enactment. The New: 
Francis: South Wales Act (S. 30) enacts the following provision — 
Henry “ No purchase of any reversionary interest in any property made in good 
Bridge- faith and without fraud or unfair dealing shall hereafter be opened or set 
water. 

Ori aside merely on the ground of undervalue.” 

Lord The remarks which Lord Selborne made (see Earl of. 

Russell of 


Killowen. Aylesford v. Morris1) in reference to the English Act and its 
effect are clearly applicable to the New South Wales enact- 
ment. He stated the position in these words :-— 


“ The Act as to sales of reversions (31 Vict. c. 4) is carefully limited to 
purchases ‘made bona fide and without fraud or unfair dealing,’ and leaves. 
under value still a material element in cases in which it is not the sole equita- 
ble ground for relief. These changes of the law have in no degree whatever | 
altered the onus probandi in those cases, which. according to the language of 
Lord Hardwicke, raise ‘from the circumstances or conditions.of the parties. 
contracting—weakness on one side, usury on the other, or extortion, or 
advantage taken of that weakness’—a presumption of fraud. Fraud does not 
here mean deceit or circumvention; it means unconscientious use of the 
power arising out of these circumstances and conditions; and when the 
relative position of the parties is such as prima facie to raise this presump- 
tion, the transaction cannot stand unless the person claiming the benefit of it. 
is able to repel the presumption by contrary evidence, proving it to have been 
in point of fact fair, just and reasonable.” 


Further the language used by Lord Hatherley may pro- 
perly be quoted, notwithstanding that it is contained in a judg- 
ment in which, on the facts, he disagreed with the views of his 
colleagues. In the case of O’Rorke v. Holingerane? he said 


(at p. 823) :— 

But in the case of the expectant heir, or of persons under pressure 
without adequate protection. . . the burthen of showing the fairness of the 
transaction. is thrown on the person who seeks to obtain the benefit of the 
contract. ’ 

And again (at p. 829) :— . 
“The Court protects expectant heirs . ns against the consequences of 


their not being on equal terms with thé buyer, or in a position fully to under- 
stand the value of their interest, and justly, to èstimate the- progos made to 
them. ; ` : 

at Inadequacy of price is not alone sufficient to authorise the vacating“of 
a contract for the sale of a, reversion,.but inadequacy ‘of. price coupled with. 
the inexperience and absence of any competent advice ‘on 1 the part of the 








1. (1873) 8 Ch. 484 at 487. 2. (1877) 2 Ags, Cas. 814:' - * 


mJ . THE MADRAS LAW JOURNAL REPORTS. 95 


seller are sufficient to set in motion the protective powers of the Court of 
Equity” - 


It was contended before their Lordships on behalf of 


Murray’s executors (a) that on the evidence there was no 
undervalue in the price given, (b) that the onus was therefore 
on Bridgewater to show want of good faith, fraud or unfair 
dealing, (c) that this onus had not been discharged and there- 
fore (d) that even assuming some undervalue in the price 
given S. 30 of the New South Wales Act afforded a complete 
defence to the action. 


Their Lordships cannot accede to any of these contentions, 
and in this case with all the evidence before them they find 
themselves able to deal with the matter irrespectively of any 
questions of onus. 


Upon the evidence they are satisfied that the price given 
was a price not slightly but substantially below the true value 
of the interests which were sold, making all allowances for 
uncertainty as to the exact construction and effect of the 
grandfather’s will in relation to corpus. They agree with the 
view of the Chief Judge in Equity in this regard, a view which 
their Lordships believe to have been reached after a considera- 
tion of the whole evidence, and not to be based upon any 
alleged mistake as to the result of the evidence given by 
Mr. Wolfenden. 


Further their Lordships are satisfied that S. 30 of the 
New South Wales Act affords no defence. 


The circumstances in which the transaction was carried 
out present many disquieting features. The vendor was a 
young man not yet 22 years old, urgently in need of cash, and 
with no relation in the country to guide him. He was selling 
his expectant interests to a creditor who already had a power- 
ful grip on them as security for his debt. The price was fixed 
between them alone. There was no bargaining or inquiry for 
a better market by anyone on the young fellow’s behalf. The 
matter cut and dried, with draft assignment already prepared, 
was placed before Mr. Taylor and was carried through with- 
out any real advice by him and almost without breathing: 
space, in a few hours of a single day. A transaction carried 


out in these circumstances does not appear to their Lordships 


to be a purchase made in good faith and without unfair 
dealing. 
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The relative positions.of the parties and the circumstances 
were such that it was incumbent on Murray’s executors to 
establish affirmatively that the transaction was fair, just and 
reasonable. Not only have they failed to do this, but the 
evidence as a whole leads to the contrary conclusion. The 
transaction accordingly cannot stand, and the appeal should, in 
their Lordships’ opinion, fail. 


The cross-appeal raises two points; one a question of fact, 
and the other a question of the form of the decree. 


The first question relates to a sum of £51 15s. received by 
Murray in March, 1932, in respect of the surrender value of 
one life policy and to a sum of £1,732 10s. paid or payable 
under another life policy. The relevant facts should be stated. 


At an early stage of the financial transactions between 
Murray and Bridgewater, Murray stipulated that two policies 
of insurance on the life of Bridgewater should be taken out and 
assigned to him. One policy (dated the 22nd February, 1928) 
for £1,000, and another (dated the 4th April, 1928) for £1,500, 
were effected with the City Mutual Life Assurance Society 
Limited, and were by an indenture dated the 15th June, 1928, 
assigned by Bridgewater to Murray absolutely, the considera- 
tion expressed in the deed being a sum of £58 15s. This sum 
is the exact amount of the aggregate of the first premiums 
payable on the policies. There is a conflict upon the evidence, 
not easy to resolve, as to whether those premiums were borne 
by Murray or by Bridgewater. By a letter dated the 15th 
June, 1928, addressed to the insurance company and signed by 
Bridgewater notice was given of the assignment, and it was 
stated that Murray was the absolute owner of the policies and 
that all future notices as to premiums were to be sent to him. 
The matter had been arranged between Murray and Bridge- 
water, and the necessary documents had been signed by 
Bridgewater before his departure for England. The policies 
were never included in any of Murray’s mortgage securities. 
Whatever may have been the truth in regard to the first 
premium on each policy, there is no doubt that all other 
premiums were paid by Murray, and that he never had 
any security for their repayment, nor was she entitled to charge 
any interest thereon. 


In the month of March, 1932, Murray, having received 
moneys in respect of Bridgewater’s interest under one or other 
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of the wills, decided to surrender the policy for £1,000. In 
order to avoid paying the costs of a perusal by the insurance 
‘company’s solicitors of the assignment to Murray, Bridgewater 
signed a written direction to the insurance company to pay 
the surrender value (£51-15s.) to Murray, and he joined with 
Murray in signing the receipt to the insurance company for 
that sum. 

The other policy contained a provision that in the event 
of the assured incurring total blindness by an accident, the 
‘society would pay the whole of the policy money. This 
unfortunate event actually occurred in the month of September, 
1932, with the result that a sum of £1,732-10s. became payable 
‘under the policy. 


By the statement of claim Bridgewater claimed that the 
‘policy moneys all belonged to him, alleging that before the 
execution of the assignment of the 18th September, 1928, an 
agreement was made between Murray and himself that in the 
event of his attaining vested interests under the wills of his 
gtandfather and father, the policies should belong to him free 
from any claim by Murray. The learned Judge declined to 
accept Bridgewater’s evidence as to this, and his counsel did 
not press the matter further before their Lordships. It was, 
however, contended that the policies were part of the security 
given by Bridgewater to Murray, and that if the assignment 
of the 18th September, 1928, were set aside and the relation- 
ship of mortgagor and mortgagee reconstituted, Murray would 
be entitled to have the policy moneys brought into account. 


The title to the policy money seems to their Lordships to 
‘depend on a question of fact, namely, what was the arrange- 
‘ment between the parties when the policies were taken out. 
‘The learned Judge heard the evidence of Bridgewater, and 
‘considered the admitted facts and the documents. He thought 
that, in this regard at all events, Bridgewater was not a 
teliable witness and he formed his own conclusion on the 
‘documents the admitted facts and the probabilities. That 


‘conclusion he expressed thus—“In my opinion Murray 


stipulated with F. H. Bridgewater that F. H. Bridgewater 
should take out policies on his own life and should then assign 
them absolutely to Murray, Murray then becoming proprietor 
of the policies free from any control by F. H. Bridgewater. 
It would be in Murray’s power to continue them.or to drop 


them as events turned out.” He poses the question which he 
13 : 
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has to decide thus—“ In my opinion the only question of 
fact that arises in regard to this matter is whether the assign- 
ment ... was an assignment by way of mortgage or an 
assignment absolutely to Murray”; and he ultimately answers. 
it by holding that the policy moneys belonged to Murray, and 
making a declaration that they are not the subject of account 
between Murray and Bridgewater but belong to the estate of 
Murray absolutely. 

Their Lordships find it impossible, on the materials before 
therh, to come to any different conclusion. It was urged that. 
the learned Judge had misdirected himself on a vital point, 
because in the course of his judgment he said that it was quite 
immaterial who paid the first premiums. But their Lordships. 
do not understand the learned Judge to mean more than this :— 
that having arrived at a clear opinion, upon all the other facts. 
of the case, that the bargain was that the policies were to. 
belong to Murray absolutely, and were not to form part of the 
mortgaged property, he did not think it necessary to decide a 
dispute, which however decided would not have the effect of 
altering his cpinion. Their Lordships are of opinion that upon 
the first question the cross-appeal should fail. 

The second question on the cross-appeal relates to the 
form of the decree. The trustees of the grandfather’s wilt 
treating Bridgewater as indefeasibly entitled to his share 
thereunder on his attaining the age of 25 years (which he 
did on the 29th September, 1931) paid over considerable sums. 
to Murray as assignee of Bridgewater’s interest. The learned 
Judge while expressing the opinion that the view of the trustees. 
was probably correct, stated that the matter could only properly 
be decided in the presence of the grandfather’s next of kin 
and perhaps also of Bridgewater’s sister. He further stated- 
that difficult matters arose under the father’s will, as to the 
effect of the appointment in favour of his daughter, and the 
provision against marriage with a first or second cousin. 
Accordingly he inserted in the decree a declaration that the 
plaintiff was at present entitled to receive from the estates. 
of the grandfather and father only so much of the income 
of the said interests of the plaintiff therein as was not 
required to repay the sums and interest secured by Murray’s. 
three securities; and also a declaration in the following 
terms:-—‘ That the plaintiff will not be entitled to receive 
from the defendants any capital assets received by the said 
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Bertram Murray deceased or the defendants in respect of the 
said interests of the plaintiff under the said wills or any of 
them except under the order of a competent Court or with 
the consent of all the beneficiaries interested.” 

Bridgewater objects to this provision as being unfair to 
him, and unnecessary for the protection of the defendants. 
Their Lordships think that no such provision is necessary as 
regards the interests under the father’s will; and that as 
regards the interests under the grandfather’s will it will be 
sufficient if the decree is varied by striking out the third and 
fourth declarations therein contained, and inserting therein 
immediately after the words “is charged upon the interests of 
the plaintiff under the said wills or any of them” the following 
provision :— 

“And this Court doth further order that it be referred to the Master in 
Equity to inguire and ascertain what moneys and investments have been 
received by the said Bertram Murray and the defendants as his executors 
under or by virtue of the said assignment of the 18th September, 1928, in 
respect of the interests of the plaintiff under the wills of his grandfather and 
father. And this Court doth further order that the Master in Equity do 
send a registered letter addressed to the Public Trustee in England (1) 
enclosing a copy of the decree in its altered form, (2) notifying him as one 
of the trustees of Francis Matthew Bridgewater deceased that unless within 
four calendar months from the receipt by him of that letter proceedings are 
instituted to recover the moneys and investments received by the said 
Bertram Murray or his executors from the trustees of the will of the said 
Francis Matthew Bridgewater as representing or in respect of the share of 
the plaintiff in that testator’s estate, such moneys and investments will be 
treated as having been properly paid to and received by the said Bertram 
Murray and his executors in respect of such share, and (3) requesting him 
(so far as his knowledge of their whereabouts enable him so to do) to 
communicate the contents of such letter, or a copy thereof, to the daughter 
of the said Francis Franklin Bridgewater, the children of the said Francis 
Matthew Brigewater other than the said Francis Franklin Bridgewater, and 
the next of kin of the said Francis Matthew Bridgewater”, 

If no proceedings are instituted within the time limited, 
their Lordships think that the balance remaining after the 
Murray securities have been paid off, may then be properly 
paid over to Bridgewater, leaving it to any aggrieved person 
to pursue his or her remedy (if any) against the trustees, or 
to seek such relief (if any) as a tracing of the funds may 
enable him or her to obtain. 

To the extent indicated the cross-appeal should succeed. 

In the result their Lordships are of opinion that the 
appeal should be dismissed, that the cross-appeal should fail 
as regards the policy moneys, but that an order should be 
made therein varying the decree to the extent indicated in this 
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judgment; and their Lordships will humbly advise His 
Majesty accordingly. 

The appeal and cross-appeal were consolidated and were 
heard together upon a single case lodged on each side. The 
appeal has wholly failed. The hearing of the cross-appeal 
accounted for less than one-fifth of the time occupied by the 
whole case. It has succeeded only on a point which related 
to a detail in the form of the decree, and which was disposed 
of in the space of a few minutes. In these circumstances their 
Lordships think that justice will be done by ordering the 
appellants to pay to the respondent three-quarters of his costs 
of the consolidated appeals. 

Solicitors for Appellants: Light and Fulton. 

Solicitors for Respondent: Waterhouse & Co. 

R. C. C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao anp MR. 

Justice CORNISH. 
Swaminatha Odayar declared 

major and guardian discharged, 

vide Order dated 26th Novem- 

ber, 1936 on C.M.P. No. 4763 . 

of 1936 .. Appellant* (6th Respon- 


dent) 
v 


T. S. Gopalaswami Odayar and 
17 others, Respondents 16 and 
17 are supplemental respon- 
dents added as per order of 
Court dated 19th February, . 
1937 and made in C.M.P. No. 
9.60f 1937 . .. Respondents (Respon- 
dents Nos. 2, 3, 3rd 
Petitioner, Respondents 
Nos. 9, 10, 27, 28, 31, 
53, 34, 35, 36, 37 and 
Nil). 
- Practice—Appeal—Joinder of parties—Suit for partition—Family treated 
as consisting of three branches —Certain members adjudged insolvenits—Sub- 
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branch treated as being represented by Oficial Receiver—Sons of members 
of sub-branch not impleaded in appeal—Effect—Application for joinder— 
Sustainability—Civil Procedure Code (V of 1908), O. 41, r. 20. 

In a suit for partition the family was divided into three branches and a 
preliminary decree for partition was passed by the trial Court. An appeal 
was preferred to the High Court and the appellate decree effected a further 
sub-division of shares as between the third and fourth defendants, who 
belonged to one of the branches, and who by the time of the appeal had been 
adjudicated insolvents. The case went back to the trial Court and a final 
decree was- passed in due course. One of the defendants preferred an appeal 
against that decree. The third and fourth defendants were impleaded in the 
appeal through the Official Receiver but their sons were not joined as parties. 
It appeared, however, that in the lower Court though the sons were formally 
on the record they had no separate entity and the decree passed did not 
recognise their existence, all the parties having assumed that the Official 
Receiver represented adequately and properly the interests of the sub-family 
as a whole. It was contended in appeal that the non-joinder of the sons was 
fatal to the appeal. 

Held, that the sons of the third and fourth defendants were proper but 
not necessary parties to the appeal and that their non-joinder was not fatal to 
the appeal. 

Held, further, that evenif they were necessary parties it was a proper 
case for the appellate Court exercising its discretionary powers under O. 41, 
r. 20, Civil Procedure Code, to implead those persons as respondents to the 
appeal. 

It cannot be said that no person against whom the right of appeal has 
become barred can ever be added asa respondent under O. 41, r. 20 of the 
Code. 

Subramanian Cheity v. Veerabhadran Chetiy, (1908) 18 M.L.J. 452: LL.R. 
31 Mad. 442; Chockalingam Chetty v. Seethai Ache, (1927) 54 M.L.J. 88: L.R. 
551.A.7: LL.R. 6 Rang. 29 (P.C.) and Ma Than May v. Mohamed Eusoof, 
(1931) I.L.R. 9 Rang. 624, considered. 


Appeal against the decree of the Court of the Subordinate 
Judge of Kumbakonam dated the 26th day of September, 1932 
and passed in I.A. No. 695 of 1930 in O.S. No. 22 of 1924. 

V. Radhakrishnayya and S. Ramanuja Aiyangar for 
Appellant. 

T. R. Venkatarama Sastri, K. S. Desikan, C. S. Vidya- 
sankaran, N.A. Krishna Aiyar, T.R. Srinivasa Aiyangar, S. 
Venkatesa Aiyangar, S.R. Subramania Aiyar, P.R. Ganapathi 
Aiyar, N. K. Ananthapadmanabhan, K. Bhashyam Aiyangar, 
V.C. Viraraghavachari, R. Visvanatha Aiyar, S. Tyagarajan 
and R. Rajagopala Aiyangar for Respondents. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J.—An objection which ought to have 
been taken in limine, has been raised at the closing stage of a 
long argument, to the effect that the appeal, is incompetent on 
account of certain parties not having. been added as respon- 
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dents. We do not at present propose to set out the history of 
this long-drawn litigation, for, it is sufficient to state just a 
few facts in order to deal with the contention raised. This 
was a partition suit commenced nearly two decades ago and the 
members of the family to which the action relates, owned 
considerable properties when it started, but they have since 
been reduced, with the exception of the sixth defendant, to 
such straits, that some are represented by the assignees in 
insolvency, and the others, by the trustees under a composition 
deed. The only solvent member now of the family is the sixth 
defendant and he is the appellant before us. There are several 
memoranda of objections in the nature of cross-appeals which 
have been filed. The principal contesting respondent is the 
third defendant represented by the Receiver in insolvency 
and the preliminary objection referred to above has been 
raised by his counsel, Mr. Venkatarama Sastri. In the action 
originally the family was divided into three branches: the first 
consisting of the plaintiff, the second of defendants 1 and 2, 
and the third of defendants 3to 8. The preliminary decree 
of the trial Court passed in 1924 separately allotted to the 
sixth defendant of the third branch a distinct share, the integrity 
of this branch not having been otherwise disturbed. We must 
observe that defendants 3, 4, 5, 7 and 8 form two sub-families: 
(1) defendant 3 and his sons defendants 5 and 7, and (2) 
defendant 4 and his son defendant 8. An.appeal from the 
preliminary decree was filed here and during its pendency the 
third defendant was adjudicated insolvent in 1925 and the 
fourth defendant in 1927.: With’ only one aspect of the appel- 
late decree passed by the High Court we are now concerned, 
namely, that it effected a further sub-division of shares as 
between the third and the fourth defendants. The ultimate 
position as settled by the High Court’s decree, so far as the 
shares ‘were concerned, was thus: 


(1) Plaintiff . 1/S5th share. 

(2) Defendants 1 and 2 -» 4/15ths share. 
(3) Defendant 6 > 4/15ths share. 
(4) Defendant 3 and his sons defendants 5 and 7. 2/15ths share. 
(5) Defendant 4 and his son defendant 8 .. 2/15ths share. 


The case went back to the trial Court which in due course 
passed a final decree, which the sixth defendant as the appel- 
lant now attacks. 
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The preliminary decree, which was confirmed by the High 
Court, has held defendants 3 to 8 jointly accountable to the 
other branches of the family in respect of certain matters, that 
is to say, the question as between defendants 3 to 8 on the one 
hand and the plaintiff and defendants 1 and 3 on the other, is 
concluded by the judgment already pronounced by the High 
Court; but the point yet remained to the decided, namely, as 
among themselves (that is, defendants 3 to 8) how much of this 
common burden was each of the sub-groups to bear ?—in other 
words, how much was to be borne by the third defendant’s 
sub-group consisting of himself and his sons defendants 5 and 
7, how much by the fourth defendant’s sub-group consisting of 
himself and his son defendant 8 and how much by the sixth 
defendant? The learned Subordinate Judge, after dealing 
under various heads with sums of money amounting to several 
lakhs, passed a final decree, containing in the result inter alia 
the following directions :— - 

(1) The sixth defendant shall pay Rs. 2,177-9-0 to the plaintiff’s branch, 
Rs. 10,515-7-6 to defendants 1 and 2 and Rs. 18,385-1-6 to the fourth defen- 
dant’s branch; 

(2) The third defendant’s branch shall pay the fourth defendant's 
branch Rs. 10,932-2-3. P 

The sixth defendant complains that the Subordinate 
Judge has wrongly apportioned the liability, his contention 
being, that had the learned Judge given effect to correct legal 
principles, a large amount would have been found payable to 
him by the third defendant’s branch. 


_ The. preliminary objection arises thus. While the third 
and the fourth defendants (through the Official Receiver of 
West Tanjore and the Official Assignee of Madras respec- 
tively) have been impleaded as respondents to the present 
appeal, their sons have not been, and it is argued that their 
non-joinder is fatal to the appeal. .. Mr. Radhakrishnayya, the 
appellant’s learned Counsel, in answer contends that the sons 
of the third and fourth defendants, though proper parties and 
might have been joined as a matter of convenience, are not 
necessary parties. This argument, in our-opinion, is well 
founded. The lower Court throughout refers to the entities 
known as the third defendant’s branch and the fourth defen- 
dant’s branch; nowhere does it in its long judgments refer to 
their sons as possessing any individual or distinct interest. 
Indeed, they have been so treated as if their individuality has 
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become merged in that of their fathers and their separate 
existence has not been recognised or even noticed. This is not 
surprising, as the judgment of the High Court did not direct 
an inter se division notwithstanding that their fathers had 
been adjudicated insolvents. What is more, when the various. 
points bearing on the question of the apportionment were 
being considered in the lower Court, all the parties concerned 
assumed without hesitation, that the Official Receiver in each 
case represented adequately and properly the interests of the 
sub-family as a whole; not a single point seems to have been 
put forward as affecting the interests of the sons as distinct 
from those of their fathers. In fact, if the sub-group gained, 
each member of it gained also; if it lost, it was equally patent 
that every member likewise lost. This being so, the learned 
Subordinate Judge in the decretal portion of his judgment 
directs the third defendant’s branch to pay and the fourth 
defendant’s branch to receive. Though, therefore, in the lower 
Court the sons were formally on the record, they had no 
separate entity and the decree passed does not recognise their 
existence. They are in our view therefore proper but not 
necessary parties to this appeal. The appellant’s Counsel, 
however, as a matter of expediency and convenience, now 
applies that they should be added as respondents. So much 
time and money has already been wasted and every step 
should be taken, if possible, to prevent the remnant of this 
estate from being wrecked. We therefore comply with his. 
request and direct the sons or their representatives to be joined. 

Granting, however,. that the parties sought to be added 
are not merely proper but necessary parties, the effect of whose 
non-inclusion is fatal to the appeal, the question arises whether 
the defect can be cured under O. 41, r. 20, Civil Procedure 
Code, which runs thus: 


“ Where it appears to the Court at the hearing that any person who was 
a party to the suit in the Court from whose decree the appeal is preferred, 
but who has not been made a party to the appeal, is interested in the result 
of the appeal, the Court may adjourn the hearing to a future day to be fixed 
by the Court and direct that such person be made a respondent.” 

Mr. Venkatarama Sastri broadly argues, relying upon the 
decision of the Judicial Committee in Chockalingam Chetty v. 
Seethai Ache! that no person against whom the right of appeal 
has become barred, can ever be added as a respondent under 





1. (1927) 54 M.L.J. 88: L.R. 55 LA. 7: LL.R. 6 Rang. 29 (P.C.). 
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this provision. We are unable to agree that this is the effect 
of the decision cited above. It must be remembered that their 
Lordships’ judgment delivered by Sir John Wallis confirmed 
the judgment of the Rangoon High Court in Chockalingam 
Chetty v. Seethai Achel and that the judges of the Rangoon 
Court in their judgment followed the Madras decision in 
Subramanian Chetty v. Veerabhadran Chetty2 to which Sir 
John Wallis was himself a party. 


The point is fully and clearly dealt with in the Madras 
case and to understand the Privy Council decision, we must 
turn to the law contained in the judgment of the Madras 
High Court. Now, let us turn to the facts in Chocka- 
lingam Chetty v. Seethai Ache’ to appreciate the real 
import of that decision. There were two suits, but for 
the present purpose it is sufficient to advert to one of 
them. The plaintiff there challenged the transfer made 
by the insolvent to the first defendant’ and by the first 
to the second defendant, Singaram Chetty the defendant in 
possession. The District Judge dismissed the suit, holding 
that the sales were perfectly valid and not benami as alleged. 
The plaintiff filed an appeal to the High Court at Rangoon, 
but did not implead the first defendant as a respondent. The 
constitution of the appeal was impeached on the ground that 
the first defendant, a necessary party, had not been impleaded. 
An application was then made under O. 21, r. 20, but the 
learned Judges rejected it, holding that the first defendant, 
who was sought to be newly added was not “ a person interested 
in the result of the appeal ” within the meaning of the decision 
in Subramanian Chetty v. Veerabhadran Chetty? which they 
were prepared to follow. In the last mentioned case the learned 
Judges (Sir Arnold White, C. J. and Wallis, J.) explain that 
the section was inserted ‘‘to protect parties to the suit who 
had not been made respondents in the appeal from being 
prejudiced by modifications made behind their backs in the 
decree under appeal”. Then, turning to the words “ interested 
in the result of the appeal”, the learned Judges observe that 
they imply that the party whom it is sought to bring on record 
must be shown to be interested in the result of the appeal 





1. 61924) LL.R. 2 Rang. 541. 
2. (1908) 18 M.L.J. 452: L.L.R. 31 Mad. 442. 
3. (1927) 54 M.L.J. 88: L.R. 55 LA. 7: LL.R. 6 Rang. 29 (P.C.). 
14 
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before he is brought on, for, “once he is brought on, he may be 
said to acquire an interest as a result of being brought on”. 
Now, applying that test, it is perfectly clear that the Rangoon 
case the first defendant, whom it was sought to bring on the 
record newly, was not a person “interested in the result of 
the appeal”. Supposing the appeal had gone on, and as a 
result, the sale in favour of the second defendant Singaram 
Chetty had been set aside by the appellate Court, how could it 
be said that the absent first defendant was “interested in the 
result of the appeal?”. The decision of the High Court could 
not in the slightest degree affect the trial Court’s finding 
(which had become res judicata), that as between the plaintiff 
and the first defendant the sale was perfectly valid. In that 
case, therefore, the first defendant had no possible interest in 
the result of the appeal; it mattered little to him whether it 
succeeded or failed. It is unnecessary to refer at any length 
to the facts of Subramanian Chetty v. Veerabhadran Chetty! 
but it will be seen that there, as in the Rangoon case, the parties 
newly sought to be added were not interested, in the result of 
the appeal, in other words, to them it was a matter of perfect 
indifference whether the appeal was allowed or rejected. 

The test in each case therefore is, as put in the Madras 
case, would the parties not impleaded be prejudiced “ by 
modifications made behind their backs in the decree under 
appeal?” Let that test be applied here. Supposing the 
appellate decree modifies the trial Court’s decree by imposing 
a larger burden upon the third defendant, what happens? The 
sons are not directly affected by the appellate decree, they not 
being parties toit. That is undoubtedly so, but yet the result 
of any diminution of their father’s assets will ipso facto be to 
diminish the extent of their own assets; in other words, in the 
language of Subramanian Chetty v. Veerabhadran Chetty! they 
will be “ prejudiced by modifications made behind. their backs 
in the decree under appeal”. Ma Than May v. Mohamed 
Eusoof2 upon which the third defendant’s counsel relies, does 
not, if properly understood, help him. 

There the second defendant, who was sought to be 
impleaded does not answer the description of a person 
‘interested in the result of the appeal”. He had obtained a 





1. (1908) 18 M.L.J. 452: LL.R. 31 Mad. 442, 
2. (1931) LL.R. 9 Rang. 624. 
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certain right under the trial Court’s decree and that right, 
whatever might happen to the appeal, could not have been 
affected by its result. Thus the actual decision in Ma Than 
May v. Mohamed Eusoof! does not conflict with the view we 
have taken. Granting therefore that the parties sought to be 
added are necessary, as distinguished from proper parties, we 
have no doubt whatever that O. 41, r. 20 applies. 

A little reflection will show that Mr. Venkatarama 
Sastri’s contention cannot be correct, for, as already observed, 
according to him no person against whom the right of appeal 
has become barred, can ever be added as a respondent under 
this provision. If this argument be sound, O. 41, r. 20 can 
never be brought into play; it must for all practical purposes 
remain a dead letter. It is difficult to conceive a case where 
the right of appeal does not become barred as against a party 
not impleaded, by the time the appeal comes on for hearing, 
for, under the rule be it noted, the action to be taken is at the 
hearing of the appeal. 

Lastly, it remains to observe that the power given to the 
Court is discretionary under the rule in question. The point 
then. is, in view of all the circumstances of the case, is the 
discretion to be exercised in favour of the appellant or not? 
In the first place, it is significant that although the fifth 
defendant had died about two years previous to the judgment 
under appeal, no one thought it necessary to bring his repre- 
sentatives on the record in the lower Court. So much for the 
fifth defendant. Now turning to the seventh, it is not a little 
strange that even in the decree passed by the lower Court in 
1932, he was described as “minor male child not named”. 
That was the way in which he was originally described in the 
plaint filed in 1919; he still remained in 1932 “a minor not 
named”. That shows what little importance was attached 
to his presence on the record. Secondly, the same Advocate, 
curiously enough, represented in the lower Court the appellant 
and the seventh defendant, although their interests directly 
conflicted. Now turning to the eighth defendant (the fourth 
defendant’s son), it is inexplicable how he came to be repre- 
sented by the same Advocate as represented the twenty-seventh 
defendant. A glance at the decree will show how their 
interests conflicted. Our object in referring to these facts is 
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to point out that in the lower Court no one thought that the 
sons possessed any interest whatsoever which required a 
separate representation. Thirdly, as already observed, under 
the lower Court’s judgment the sons had no separate entity, 
which fact might well have misled the appellant. Strong 
grounds exist therefore in our opinion to induce us to exercise 
our discretion in favour of the appellant. 

The question then is, what is the proper order to make?” 
The fifth defendant, as already observed, had died during the 
pendency of the suit in the lower Court. In this case, from. 
the previous judgment of the High Court there was an appeal 
filed tothe Privy Council by the ninth defendant with whom 
we are not concerned at this stage. In that appeal the fifth 
defendant’s sons (two in number) were brought on the record 
as his legal representatives. It has been held in Brij Indar 
Singh v. Kanshi Ram! that the substitution of a new party for 
one stage of a suit is effective for all future stages of that 
suit; we may therefore regard the fifth defendant’s sons as 
having been constructive parties to the suit in the lower Court. 
We learn that one of these two sons has since died: we there- 
fore direct the surviving son of the fifth defendant, the seventh 
defendant and the éighth defendant to be added as respon- 
dents. Notice will issue to them immediately and the further 
hearing of the appeal is adjourned to the 30th March, 1937. 


B. V. V. Order made. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE VENKATARAMANA RAO. 





Palaniyandi Pillai and another .. Appellants* (Petitioners) 
v. 
Rasappa Pillai .. Respondent (1st Respon- 
dent). 


Civil Procedure Code (V of 1908), S. 144—Restitution—A pplication for— 
Form of restitution application—Whether must be of execution—Conform- 
ity to r. 11, O. 21, Civil Procedure Code—Whether necessary. 

The Code of Civil Procedure does not prescribe the form of an applica- 
tion for restitution. There is no decision which enunciates what that form 
should be and there is still a conflict of opinion as to whether an application 
for restitution is an application for execution though no doubt our High 
Court hastaken the view that an application for restitution must be an 
application for execution. But in none of the cases which have taken that 





1. (1917) 33 M.L.J. 486: L.R. 44 I.A. 218: ILL.R. 45 Cal. 94 (P.C.). 
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view is there any indication of the form in which that application should be 
‘made, and whether it should conform to all the requirements of O. 21, r. 11, 
‘Civil Procedure Code. It must also be noticed that the words ‘according to 
the rules for the execution of the decree’ which were in S. 583 of the old 
‘Code have been omitted in the new Code. This seems to indicate that an 
-application for restitution may be made in such manner asthe nature of 
each case might require and need not follow in every case the procedure in 
‘O, 21, r. 11, Civil Procedure Code. 


Sarojebhushan Ghosh v. Debendranath Ghosh, (1931) I.L.R. 59 Cal. 337; 
Parmeshar Singh v. Sitladin, A.J. R. 1934 All. 626 (F.B.); Unnamalai 
Ammal v. Arunachalam, (1917) 33 M.L.J. 413 and Sayad Hamidalli v. 
Ahmedalli, (1920) I.L.R. 45 Bom. 1137, referred to. 


The form of the execution petition would be unsuitable in most cases. 
‘The actual amount to be restored will have to be determined ; the Court will 
have to determine whether it will have to grant interest and if so at what 
rate; and if itis restoration of immovable property the Court may have 
further to determine whether mesne profits have to be granted or not. It 
may be, conditions will have to be imposed upon the party who seeks restora- 
tion. After determination as aforesaid it will be then open to the Court to 
give the appropriate relief which the nature of -the case may require and 
which may accord with such determination. 


Pathak Bhaunath Singh v. Thakur Kedar Nath Singh, (1934) I.L.R. 13 
Pat. 411 at 422 (F.B.), relied on. 


Appeal against the order of the District Court of Salem 
dated the 12th March, 1932, in A.S. No. 47 of 1932 preferred 
against the order of the Court of the District Munsiff of 
Namakkal dated the 8th December, 1931, and made in E.A. 
No. 611 of 1931 in E.P. No. 299 of 1921 in O.S. No. 440 of 
1917. 


B. Sitarama Rao, E. Vinayaka Rao and A. Rangachari 
for Appellants. 


C. S. Venkatachari and V. N. Venkatavaradachari for 
Respondent. 


The Court delivered the following 


JupcmeNnT.—The question raised in this appeal is whether 
an application for restitution made by the appellants for 
recovery of a sum of money deposited by them into Court for 
setting aside a sale under O. 21, r. 89 of the Code of Civil 
Procedure is sustainable. The plaintiff-respondent in this 
appeal filed a suit O.S. No. 440 of 1917 to recover a certain 
annuity from and out of the property in the Schedule annexed 
to the plaint filed by him. The properties were owned by the 
third defendant from whom the first defendant purchased; and 
he in turn sold them to the second defendant. A decree was 
passed in the suit in favour of the plaintiff directing among 
other things payment of the amount by sale of the properties. 
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Pending the suit the said properties appear to have been pur- 
chased by the appellants from the second defendant. In con- 
sequence of the said decree in the above suit the properties 
were brought to sale and purchased by the plaintiff-decree- 
holder. The appellant made an application to set aside the 
sale under O. 21, r. 89, Civil Procedure Code, by depositing 
the amount of the decree into Court and the sale was accord- 
ingly set aside. This was in or about June, 1921. Against 
the decree in the said O. S. No. 440 of 1917 an appeal was 
preferred by the defendants and the decree in favour of the 
plaintiff was reversed in A.S. No. 186 of 1920 on the file of 
the District Court, Salem. This was on the 2nd of November, 
1921. In consequence of the said decision the appellants 
filed E.A. No. 74 0f 1922 on the 12th January, 1922, for 
restitution of the monies they deposited into Court. The 
application was dismissed on the 4th April, 1922. But on 
appeal the said order was reversed and the appellants were 
declared entitled to restitution. This was in or about 7th 
April, 1924, and against this order C. M. S. A. No. 2 of 1925 
was preferred to the High Court. Pending these proceedings 
against the decision in A. S. No. 186 of 1920, S. A. No. 276 
of 1922 was preferred to the High Court by the plaintiff. On 
12th February, 1925, the High Court reversed the decree of 
the appellate Court in A.S. No. 186 of 1920 and restored the 
decree in O.S. No. 440 of 1917. Against this decree a Letters. 
Patent Appeal was preferred being L. P. A. No. 98 of 1925. 
on the file of the High Court, and on 29th November, 1927, 
the Letters Patent Appeal was allowed and the result of the 
decision therein was that the decree of the appellate Court in 
A. S. No. 186 of 1920 was restored and the plaintiff’s suit 
dismissed. It may also be stated that the C.M.S.A. No. 2 of 
1925 was also disposed of and the same was dismissed on the 
same date. On the 19th November, 1928, the decree in the 
Letters Patent Appeal was amended as the cause-title was. 
found to be defective in that the names of the legal represen- 
tatives of the first defendant’s representative were not in the 
cause-title of the decree as drafted but the name of the first 
defendant, a dead man, was retained in the decree as originally 
drafted. Within three years from this date the appellants filed 
E.A. No. 611 of 1931 claiming restitution of the amount 


- deposited by them with interest. They prayed that the Court 


may be pleased to grant restitution and direct the plaintiff- 
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respondent to pay the petitioner the amount with subsequent 
interest. The District Munsiff dismissed the application on the 
ground that the application is unsustainable in that there was 
already an order for restitution made in E.A. No. 74 of 1922 
and the same prayer cannot be asked for again, and further 
that there was “no prayer for execution”. On appeal from 
this decision the learned District Judge summarily dismissed 
the appeal on the ground that an order for restitution had 
already been made and it is an executable order and further 
the Court must be moved in the appropriate way, and that is, 
by an execution petition. Against this order the present 
second appeal has been preferred. 


It is contended by Mr. Sitarama Rao that both the lower 
Courts were wrong in the view they took, namely, that the ap- 
pellants should have executed the order for restitution passed 
in E. A. No. 74 of 1922. It seems to me that Mr. Sitarama 
Rao is right in hi§ contention. E.A. No. 74 of 1922 was filed 
by virtue of the decision in A. S. No. 186 of 1920. But the 
decision was upset in S. A. No.2760f 1922. The result of the 
decision in the second appeal was that the appellants could 
not maintain successfully E.A. No. 74 of 1922 and the applica- 
tion must be deemed to have become infructuous. Till the 
decision in the Letters Patent Appeal established the rights of 
the defendants 1 and 2 the appellants could not have applied 
for restitution at all. It is only in consequence of the decree 
in the Letters Patent Appeal that their right to apply accrued. 
The appellants were therefore in order in filing the present 
application for restitution. 


The next contention is whether the appropriate way of 
moving the Court was by an execution petition and not in the 
form of an application in the manner filed by the plaintiffs. 
The argument seriously pressed on behalf of the plaintiff-res- 
pondent in this case which apparently prevailed in the Courts 
below is this:—In a series of cases by which I am bound our 
High Court has consistently taken the view that an application 
for restitution is an application in execution of a decree and 
governed by Art. .182 of the Limitation Act. The only way 
in which an application can be made is by way of an execution 
petition framed in accordance with O. 21, r. 11, Civil Proce- 
dure Code. The present petition does not fulfill the require- 
ments of O. 21, r. 11, Civil Procedure Code, and it is defec- 
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tive in a material particular as it does not state in what way 
the assistance of the Court is sought, whether by arrest of the 
plaintiff or attachment of his properties, and the application 
was rightly rejected by both the Courts. It is no doubt true 
that our High Court has taken the view that an application for 
restitution is an application for execution of the decree what- 
ever may be the view of the other High Courts, and though 
there is much to be said in favour of the other view. (Vide 
Sarojebhushan Ghosh v. Debendranath Ghoshi, Parmeshar 
Singh v. Sitladin?.) The ground on which the application is 
said to be for execution of the decree is thus stated in 
Unnamalai Ammal v. Arunachalams : 


“ What is sought to be enforced is the legal obligation arising from the 
decree itself and not an independent obligation. It seems to us that we must 
treat the application as an application for execution of the decree”. 


And this also accords with the view taken by the Bombay 
High Court in Sayad Hamidalli v. Ahmedallit where Sir 
Norman Macleod, C.J., says: 

" Itis the decree of the appellate Court which entitles the successful 
appellant to get back something which he had been deprived of by the decree 
ofthe lower Court, under which the then successful party had actually 
received possession. In order, therefore, to get back what he has lost, the 
successful appellant must apply for execution of the order which entitles him 
to get back that possession”. 

But it is too much to argue from this that the application 
for restitution must strictly conform to the form prescribed 
for an execution petition and satisfy all the requirements of 
O. 21, r. 11, Civil Procedure Code. It will be seen that under 
S. 144 before an order for restitution can be made the 
form and the manner of restitution and the relief which the 
Court would grant for giving the benefit of the decree to the 
person who seeks the restitution of the property which he has 
been deprived of, have to be determined by the Court. In my 
opinion the form of an execution petition would be unsuitable 
in most cases. The actual amount to be restored will have 
to be determined; the Court will have to determine whether it 
will grant interest and, if so, at what rate; and if it is restor- 
ation of immovable property the Court may have further to 
determine whether mesne profits have to be granted or not. It 
may !e, conditions will have to be imposed upon the party who 





1, (1931) LL.R. 59 Cals 337. 2. AIR. 1934 All. 626 (F.B.). 
3. (1917) 33 M.L.J.413 at 414. 4. (1920) LL.R. 45 Bom. 1137 at 1140. 
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seeks restoration. After determination as aforesaid it will be 
‘then open to the Court to give the appropriate relief which 
the nature of the case may require and which may accord with 


such determination. In meeting the view that an application ' 


for restitution could not in the nature of things be an applica- 
tion for execution because the form of an execution petition 
could not be appropriately thought of for an application for 
restitution, Courtney Terrell, C.J., observes in Pathak Bhaunath 
Singh v. Thakur Kedar Nath Singh! thus:— 


“Jtistrue that the procedure for dealing with them differs in some 
respects from the procedure for carrying out other decrees of the Court 
notably in the fact that such applications must be made in the Court of first 
instance. But such matters are not, in my opinion, the criteria of the nature 
of the remedy for judicial classification any more than geographical habitat 
or nomenclature are criteria of zoological genus. Under S.144 the Court is 
bound asa matter of law to order restitution though the form of restitution 
may vary and it is by reason of the fact that the Court of first instance only 
is familiar with the circumstances of the case that as a matter of machinery 
it alone is given discretion to determine the form which the restitution may 
take. This fact does not, in my opinion, militate against the view that an 
application for restitution is an application in execution . . . . . . The 
re-arrangement in the new Code has, in my opinion, not affected the essential 
nature of the remedy which remains as before a remedy in execution though 
subject to a special procedure”. 


These observations clearly indicate that an application for 
restitution need not be by an execution petition as required by 
O. 21, r. 11, Civil Procedure Code. 


Mr. Sitarama Rao urges before me that even if the 
application is considered to be defective he can be given leave 
to amend the petition by adding a prayer for appropriate 
relief. Having regard to the circumstances of the case I 
think this is an eminently fit case in which I should grant 
him that relief. The Code of Civil Procedure does not pres- 
cribe the form of an application for restitution. There is no 
decision which enunciates what that form should be and there 
is still a conflict of opinion as to whether an application for 
restitution is'an application for execution though no doubt our 
High Court has taken the view that an application for restitu- 
tion must be an application for execution. But in none of the 
cases which have taken that view is there any indication of the 
form in which the application should be made, and whether it 
-should conform to all the requirements of O. 21, r. 11, Civil 
Procedure Code. It must also be noticed that the words, 





1, (1934) LL.R, 13 Pat. 411 at 422 and 423 (F.B.), 
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“according to the rules for the execution of the decree” which 
were in S. 583 of the old Code have been omitted in the new 
Code. This seems to indicate that an application for restitu- 
tion may be made in such manner as the nature of each case 
might require and need not follow in every case the procedure 
in O. 21, r. 11, Civil Procedure Code. 

It is seriously contended by`Mr. Venkatavaradachariar 
that I ought not in second appeal allow the amendment as in 
spite of the objection in the counter-affidavit the appellants 
have not chosen to amend the petition. But in the view both 
the lower Courts have taken, namely, that as there was an 
order in E. A. No. - 74 of 1922 this application would not i 
an application for amendment would be of no avail. 

I therefore give leave to the appellant to make the neces- 
sary amendments in regard to the mode in which the assistance 
of the Court is required within one month from the ‘date of 
the receipt of this order in the lower Court. In the result 
the appeal is allowed and the application remitted to the 
District Munsiff’s Court of Namakkal for disposal according 
to law but in the circumstances I make the appellants pay the 
respondent the costs of these proceedings throughout. Leave 
refused. ie 

KC ——- Appeal allowed. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 

PRESENT :—LorpD ROCHE, SIR SHADI LAL AND SIR GEORGE 

RANKIN, 


Nutbehari Das ; ii Appellant* 
v. 
Nanilal Das and others zi Respondents. 


Hindu Law—Joint family property—Self-acquisition—Mixing of funds 
—Evidence of blending—Common bank account—Inference of intention to 
make it joint family property—Practice—Suit for partition—Pleas of parties 
—Disclaimer by party:of particular case—Court whether can consider new 
case—Erection of buildings by one co-sharer—Mode of adjusting rights. 

. Where the karfa’ of a joint family mixes his own monies with family 
monies the mere fact of a common till, or a common bank account, does not 
of itself effect any blending, so long as accounts are kept. Ina partition suit 


between the members of a Dayabhaga joint family the parties being an 





` * P, C. Appeal No. 68 of 1935. 28th Ja 1937; 
Bengal Appeal No, 13.0f 1934. o A Jenan 12 
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uncle, A, and three sons of his deceased brother, one of whom was ina 
contract business, the nephews contended that A and their father, had 
inherited certain joint property and by their joint labour had added thereto, 
both being owners of a contract and money-lending business, that the two 
brothers and their families had lived jointly, the uncle acting as karta, 
receiving the profits of all the joint family businesses and other income, and 
investing the family savings, sometimes in his own name and sometimes in 
the name of the eldest of his nephews. In support of their contention that 
the property was the property of the joint family, they produced two books of 
the contract business of one of the nephews for the year 1916, which purport- 
ed to show that during that year a certain sum of money received by him 
for work done was paid into his uncle’s hands, and another amount paid 
back to him leaving a balance due to him. The uncle stated in his evidence 
that no such books were kept in his firm. 

‘Held, that assuming the books of account were genuine, they did not 
constitute evidence of blending and that it was not made out that the uncle 
and nephew blended their funds, still less that they presented the blend to the 
joint family. The effect of the evidence was merely that the nephew was 
letting his uncle, who financed him, to act as banker or cashier. 

Suraj Narain v. Ratan Lal, (1917) 33 M.L.J. 180: L.R. 44 LA. 201: 
LL.R. 40 All. 159 (P.C.) and Periakaruppan Chetty v. Arunachalam Chetty, 
(1926) 52 M.L.J. 571: I.L.R. 50 Mad. 582, referred to. 


Where on a disputed and complicated question of fact, embarrassed by 
defect of materials and by nota little false swearing, the parties claiming 
‘partition do not make a particular type of case, the party resisting partition 
should not be troubled with it, whether it be new or not. If it be disclaimed 
by the party, the disclaimer itself is strong evidence on the other side; if it 
be both new and disclaimed, the party who has had no chance to meet 
it cannot be told that the state of the evidence makes it useless to give him a 
chance, unless the circumstances are highly exceptional and the conclusions 
exceptionally clear. 

Ina suit for partition the most ordinary method when one co-sharer has 
put up buildings on the land is to allot to him for his share a portion of the 
land which contains his holding. When this cannot be done or would not be 
fair it may nevertheless be unreasonable and unnecessary to treat such 
co-sharer exactly as the others. 


` Decision of the Calcutta High Court reversed. 

Appeal from a decree of the High Court of Judicature at 
Fort William in Bengal dated the 17th April, 1934, in effect 
reversing a decree of the Subordinate Judge, 4th Court,. 24 
Parganas, dated the 29th July, 1930. 


_ AM, Dunne, K.C. and W. Wallach for Appellant.—The High 
Court whilst agreeing with the trial Judge that the contract busi- 
ness of 1906 was the separate property of the appellant erred in 
holding that there was blending of the income of the said business 
with the earnings of the other members of the family; and that the 
properties of which partition has been decreed were acquired with 
such amalgamated funds. No case of blending was made on behalf 
of the respondents either in the pleadings, issues or otherwise. 
Such a case was expressly repudiated by them, and was entirely 
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P.C, inconsistent with the case made in the pleadings by the plaintiff 
Nutbehari and the defendants his brothers, There could not be any joint 
Das family property as claimed, inasmuch as there was no common 


Nila] Stock into which the separate acquisitions of the appellant could 

Das. be thrown. The fact that the appellant had supported his poorer 
brother and nephews from his separate earnings and property is 
not and ought not to have been treated as evidence of his having 
converted his self-acquisitions into joint family property. Refers 
to Mulla’s Hindu Law, 1936, 8th Edition, p. 247, para, 227 ; p. 329, 
para. 286; Lal Bahadur v. Kanhaiya Lal, Suraj Narain v. Ratan 
Lal2, Radha Kant Lal v. Mussammat Nazma Begum8, Rajanikanta 
Pal v, Jagmohan Pal4 and Shiba Prasad Singh v. Prayag 
Kumari Debib. 

Leslie De Gruyther, K.C. and Sir T.J. Strangman for Respon- 
dents.—Even assuming that there was no nucleus, there was a 
fund and with that fund they all lived together, and they were 
therefore joint. In 1913 separate contract business was started by 
one of the nephews Manmatha, and there is evidence that the 
earnings from the business were blended with the earnings of the 
uncle. This separate business is said by Manmatha to be joint 
family business, The immovable properties were purchased from 
this mixed up fund and such properties which stood either in the 
name of Manmatha or his uncle, Nutbehari, must be treated as 
joint. The case of blending is no new case. It was submitted 
for consideration to the Court below and evidence has been 
directed to this question. 

Sir T. J, Strangman followed. 

28th January, 1937. Their Lordships’ judgment was 
delivered by 

Sik George Sır Georce Ranxin.—This appeal arises out of a parti- 
am tion suit between members of a Bengali family governed by 
the Dayabhaga. The contest is between uncle and nephews— 
that is between the appellant Nutbehari, who was the first 
defendant in the suit, and the three respondents, sons of his 
deceased brother Haridas, namely, Nanilal (the plaintiff), 
Manmatha (second defendant) and Nagendra Nath (third 
defendant). These three brothers make common cause 

against Nutbehari. As McNair, J., has noticed :— 
“ The real protagonists are Nutbehari and his nephew Manmatha Nath, 


—— 
2 oy. SMLI (P.C). 

, i A. zor: LL.R. 
3. ee = 40 All ee CD, 


(1923) 44 M.L.J. 
5. (i932) 63 MLJ. 196: L LA. 331 at 349; TLR, 59 Cal. 1399" (P. c. ). 
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who are admittedly contractors in a large way of business. Manmatha, 
although he is not the plaintiff, admits that he is financing the suit.” 


The trial Judge (Subordinate Judge, 4th Court, 24 
Perganas) dismissed the suit save as regards a small plot of 
land measuring about 3 bighas and 4 cottas, upon which the 
family had been living: this land, but not the house built there- 
on, he treated as joint property of the parties, though he 
refused to divide it by metes and bounds. By way of partition 
he directed that it should be valued and that on the uncle, 
Nutbehari, paying one-half of the value for division between 
the nephews, he should retain the whole of the land for 
himself. The High Court at Calcutta (Mitter and McNair, 
JJ.) reversed this decision and gave decree for partition of a 
large number of immovable properties and movables, as well 
as of a grocery business or modi shop. In agreement, however, 
with the Trial Court the High Court dismissed the claim for 
partition so far as regards two contract businesses and a 
money-lending business. It also dismissed the claim for 
accounts. 


Raimoni = Matak Sana 
d. 1908 


Chintamoni = Iswar Das 
d. 1895 


ee ea oe ts enh eee bod 
Haiden e Nutbehari Bhutnath Giribala Rajabala 


b. 1872 d. before = Nafar = Hari Charan Das 
d. 1926 | 1895 Patra (m. 1890) 
| l 
Panchanon Bhaba Issue by 
b. 1906 (daughter) 2nd wife 
i | | | 

Manmatha Chunilal Nanilal Nagendra 
b. 1888 r aa b. 1893-4 b. 1895 


Concurrent findings by the Courts in India have displaced 
the case made by the respondents on the pleadings and the 
learned Judges of the High Court have deliberately decided to 
give effect to a case which the respondents by their memo- 
randum of appeal had expressly disclaimed. 

The claim made by the respondents upon their pleadings 
and by the evidence which they adduced was to the effect that 
Haridas and Nutbehari had inherited from their father Iswar 
a certain amount of property which formed the nucleus of 
their joint property and by their joint labour had added 
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thereto; þoth of them being owners of a contracting business 
begun in 1906 in the name of Nutbehari in partnership with a 
stranger to the family called Haricharan Das, son of Dinu 
Das Mistry: both being owners also of a second contracting 
business begun in 1913 in the name of Manmatha, of a money- 
lending business in Nutbehari’s name, and of a ‘modi shop 
carried on in a part of the dwelling house of the parties: that 
the two brothers and their families all lived jointly on the 
land inherited from Iswar, Nutbebari acting as the karta, 
receiving the profits of all the joint family businesses and other 
income, investing the family savings sometimes in ‘his own 
name and sometimes in that of Manmatha, building masonry 
structures on the family homestead, and on other lands which 


‘were let to tenants—generally, but not always, in Nutbehari’s 


name. ‘This case the trial Court rejected root and branch, and 
in the High Court the very outline of this case has ‘been 
disbelieved. In agreement with the trial Judge, Mitter and 
McNair, JJ., in separate but concurring judgments have held 
that Iswar left no property, that Nutbehari and Haridas had 
no nucleus of ancestral property, that the contract business 
begun in 1906 was Nutbehari’s alone, and that of 1913 was 
Manmatha’s, having been started for him and given to him by 
Nutbehari; that Nutbehari did not act as karta; that the 
money-lending done in his name was done on his separate 
account; and that the land at Mudiali and the house built 
thereon by Nutbehari are his separate property. The learned 
Judges of the High Court have, however, held that all the 
other immovable properties acquired either in Nutbehari’s or 
Manmatha’s name (Sch. Ka to the plaint-as amended) and all 
the movables in Sch. Kha are joint family property of the 
parties. This they have held on the strength of an argument 
which each learned Judge has separate a stated. Nen Js 
puts it thus :— 


“That Nutbehari acquired certain properties which would in the ordinary 
course of events be his own self-acquired properties and handed them over to 
the joint family and later blended with them other self-acquired properties; 
so that in the result the mixed properties assumed the condition of joint 
family Property”. i 


This argument the learned Judge admits not to be the case 
made in the plaint, not to have been considered by the trial 
Judge, and to have been expressly disclaimed by the present 


‘respondents before the High Court. He observes, however, 
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that. there is no suggestion that any further evidence could 
or would be produced if the doctrine of blending had been 
specifically set up”. 


Mitter, J., puts the argument by saying :— 


“That the defendant No.1 blended the earnings of defendant No. 2 out 
of his business with his own separate account and the effect of such blending 
was to cause the income from the two businesses to become joint to the 
extent that any immovable properties which were purchased from such 
mixed'fünd was meant to be joint property of both brothers Nutbehari and 


Haridas”. 

And in another passage the same learned Judge states his 
conclusion thus :— 

T à ‘That Nutbehari mixed up p his own earnings with Manmatha’s earnings 
atid’ by blending his self-acquisition with the joint family business which 


Manmatha says his business was, and that the properties purchased from 
such joint fund were joint family properties of- defendant No, 1 aud: -hiş 


brother”, 

Though it appears from his: ene that on the hearing 
of the appeal this case had been expressly disclaimed in argu- 
ment by the Advocate-General on behalf of Manmatha, 
Mitter, J., did not consider that it was a new case and referred 
to a passage in the written statement of Manmatha (para. 11) 
which averred in effect that receipts from the 1913 contract 
business, like all other joint family receipts, came to the hands 
of Nutbehari as the karta. With great respect to the learned 
Judges it is difficult to feel complete confidence in this 
method of approach. If on a disputed and complicated 
question of fact embarrassed by defect of materials and by 
not a little false swearing, the parties claiming partition do 
not make a particular type of case, it isnot easy to see why, 
the party resisting partition should be troubled with it, whether 
it be new or not. If it be disclaimed, the disclaimer itself is 
strong evidence on the other side. But if it be both new and 
disclaimed, can the party who has had no chance to meet it be 
told that the state of the evidence makes it useless to give him 
a chance? Not, it would seem, unless the circumstances are 
highly exceptional and the conclusions exceptionally clear. 


Their Lordships will now set forth the main facts which 
they hold to be established as regards the history and transac- 
tions of the family. The pedigree prefixed to this judgment 
is not complete, nor are all the dates therein given precise, but 
it: exhibits the main facts about the family, of Iswar aesa 
-far.as they are necessary for the present case. 
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P.C. Iswar was all his life a poor labouring man. Whether 
Nutbehari Be is more accurately described as a riveter or asa riveter’s 
Das labourer, as a skilled or an unskilled labourer, he and his 
Nanilal family managed with difficulty to earn their living. They lived 
Das. in huts of which the walls were made of mud and bamboo and 


Sir George the roof thatched with leaves. Before 1894 they had moved 
Rankin. from one plot of land to another several times. Haridas, the 
eldest son, got a little education. Nutbehari, the second son, 
got none and is even now illiterate: at nine years old he began 
to earn his living as a punkha puller at a pay of two annas per 
day. Iswar’s mother-in-law, Raimoni, however, made a little 
money as a vendor of fried rice to workpeople, and in 1894 a 
plot of 3 bighas 4 cottas at Fatehpur was purchased by her for 
Rs. 387 and has ever since been the family homestead (bastu). 
It was really two plots, one of 2 b. 14 c. and the other of 10c. 
and the interest purchased was a permanent tenure at‘a fixed 
rent of Rs. 8 per annum. In '1895, when Nutbehari was 23 
years old, Iswar died in debt. Haridas, who was five or six 
years older than his brother, may have been still in work as a 
riveter at a wage of 8 or 10 annas per day or he may have given 
it up for lighter employment. Nutbehari had become a mate 
mistry earning Rs. 1-8-0 per day. The family of Haridas 
was fairly large and they were having so hard a struggle that 
the three boys were put to work in a cotton mill at a very early 
age. In 1898 Haridas took a “ ticca”’ tenancy or cultivating 
lease for three years of 23 bighas of land, really garden land, 
near to the homestead at an annual rental of Rs. 9. The 
unregistered deed [Exh. AA (1)] mentions no salami. In 
1902 Raimoni mortgaged the homestead land for Rs. 485 and 
bought a plot of 3 bighas to the east of the homestead in 
the name of her daughter Chintamoni. By this time—namely, 
from about 1900—Nutbehari’s earnings had become more 
substantial. He had proved himself a capable workman and 
was now entrusted with the execution of various works 
required by a steamer company to be done outside Calcutta. 
He went to Balasore, Sonachara, Barisal and Chandpur, 
returning at the end of each job with some hundreds of rupees. 
` By 1904 the mortgage of 1902 was paid off and Nutbehari’s 
money was used to erect masonry structures on the homestead. 
He was maintaining his own and his brother’s family. On 
18th December, 1904, one Dwarkanath Adak executed an un- 
registered document granting a “ticca” tenancy in the names 
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of Haridas and Nutbehari (Ex. AA-2) of some garden land 
-in Fatehpur—being 2 bighas, 12 cottas less the area of two 
tanks excluded from the lease. Whether this was taken in 
Nutbehari’s absence and whether on his objecting to it the 
lease was surrendered is a controversy that need not now be 
decided. No salami is mentioned in the document and though 
the term is five years there is a provision for determination at 
any time on payment for the vegetables, etc. 

In 1906 Nutbehari became a contractor under the 
steamer. company before-mentioned in partnership with one 
Hari Charan Das, a son of Dinu Das, his old employer. 
Haridas and his family had no share whatever in this 
business and no one of them except Manmatha ever worked 
in the business. The registered partnership deed between 
Nutbehari and Hari Charan is in evidence (Ex. F). Each 
was to have a half share: Nutbehari was to have a monthly 
salary of Rs. 30 and Hari Charan was to supply the funds 
at 15 per cent. interest. For the benefit of the sons of 
Haridas, other than Manmatha, Nutbehari soon afterwards 
set up a grocer’s (modi) shop in one of the buildings on the 
homestead and Chuni was put in charge. This business was 
Nutbehari’s, he was liable for its debts and apparently he found 
capital for it three times at least. When Chuni died in 1917 
Nanilal (the plaintiff) was put in charge. The profits were 
not enormous at any time but Nutbehari let his nephews have 
the profits. In 1906 Nutbehari bought for Rs. 292 the perma- 
nent right in the garden land which had been rented by the 
lease of 1898 in the name of Haridas. In 1907 he bought for 
Rs. 2,500 the permanent right in the land of the tenancy of 
1904 including, however, the two tanks which had been previ- 
ously excluded. This land was thereafter let out by him in 
his own name for residential purposes to tenants whose 
kabulyats, etc., are in evidence. Notwithstanding opinions 
‘expressed by the High Court their Lordships can discover no 
ground for supposing that because he bought the mokarari 
interest in the lands of the ticca leases of 1898 and 1904 he 
was doing so on joint account presenting Haridas with a half 
share in the corpus which at any moment he could take away 
by partition. Even if it be taken that the lease of 1904 was 
subsisting in 1907, that it had really been taken on joint 
account, and that Nutbehari’s main object in buying the tenure 
‘was to have some land for Haridas to cultivate and some 
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PC. tanks for Haridas to fish, the inference of jointness remains. 
Nutbehar; UNjustified. In 1908 Raimoni died and her daughter Chinta- 
"Das moni succeeded to her stridhan property. In 1909 Nutbehari 

Naila] bought two small plots (1} bighas and 10 cottas) of hogal 

- Das. (reed-bearing) land near the homestead, and in 1910 a further 


Sir George plot of 7 cottas, 6 chittahs adjacent thereto. From this period 

“Rankin. onwards at frequent intervals Nutbehari was investing his 
money in land of the immediate neighbourhood. Several 
reasons combine to explain this course which was a very 
natural one. He was also adding to the dwelling house. On 
8th April, 1911, Chintamoni executed a registered deed releas- 
ing to Haridas and Nutbehari the original land (3 bighas, 4 
cottas) which Raimoni had bought in 1894. On the same day 
Chintamoni executed a deed of gift of the 3 bighas to the east 
thereof which had been bought in her name in 1902 in favour 
of Panchanon, Nutbehari’s son, whose mother had recently 
died (1909). Haridas and Nutbehari joined in the deed as 
consenting to the gift. It should here be noted that Nutbehari 
had married a second time soon after his first wife’s death, and 
by his second wife has a family of two sons and a daughter— 
-a fact which should be considered before imputing to Nutbehari 
an intention to part with a half share of his self-acquired 
properties to Haridas. 


1913 was a critical year in the history of this family. 
Nutbehari’s partner, Hari Charan, retired from the contract 
business which had begun in 1906 leaving Nutbehari as sole 
owner. In this year Nutbehari received an offer which led 
the steamer company, for whom he had been carrying out con- 
tracts, to allow him to start another contract business. This 
he did on 10th December, 1913, in the name of Manmatha, 
who had for some years been working for him at an ordinary 
wage. Nutbehari found the money necessary to start the new 
business, he supervised its beginnings and the promised con- 
tracts were forthcoming. In this way he provided for 
Manmatha who became sole owner of a successful and profita- 
ble business, though not so lucrative as Nutbehari’s own. Their 
Lordships think it desirable to examine this matter somewhat 
more closely. Ina passage already quoted Mitter, J., speaks 
of Nutbehari blending his self-acquisitions “ with the joint 
family business which Manmatha says his business was.” Now 
the case and the evidence of Manmatha and the plaintiff was 
that the 1913 business, though in Manmatha’s name, belonged 
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really—like the original business of 1906—to the joint family. 


of Haridas and Nutbehari. This story has been rightly 
negatived-by-concurrent findings of the Indian Courts. But, 
that story gone, there is no case left on which the’ business of 
1913 can be supposed to be now, or ever to have been, owned 
by a joint family. It was the separate property of Manmatha. 
After the death of Haridas in 1926 Manmatha and his brothers 
may well have been joint since their father left some land and 
money if only a little. But the 1913 business was no asset of 
Haridas. The gift of a paternal uncle is not even ancestral 
property and this was not really a case of gift of property. 
What Nutbehari had done was to arrange for contracts, lend 
some money, and supervise and direct for a time the work on 
Manmatha’s behalf. The profits of the new business were 
Manmatha’s self-acquisitions. It is not easy to see why a 
separate business should have been started if in the end the 
profits of both businesses were to be so mixed that all invest- 
ments of either owner can safely be taken to have been made 
on joint account. But if that be made out in this case, it gives 
no right whatever to the plaintiff Nanilal nor could Manmatha 
prosecute his rights thereunder in this partition suit. This may 
account for a certain nervousness on the part of the Advocate- 
General in reference to the case which found favour with the 
learned Judges. 

From 1913 to 1927 both businesses prospered, but the oral 
evidence as to the conduct of the parties and their dealings 
with the profits is conflicting and partisan. What is certain is 
that a number of properties were purchased in the name of 
Nutbehari and a smaller number in Manmatha’s name. 

The list given below is not exhaustive nor can it readily 
be related to the particular items of Sch. ka of the plaint, but 
it shows the dates on which purchases were made :— 


_Nutbehari Manmatha 
9th Nov., 1914 ©. 3c, Sch. from Molla A — 
7th Mar., 1915 . 2b, 14 c, 10 ch. Fakir 
Naskar i A — 
1Ith Oct., 1915 . 12c 10ch. Bejoy Hasra .. 7c., 10ch. from Bejoy 
Hasra. 
21st Dec., 1915 ve — le, 10ch. from Idris 
Gasi. 
26th May, 1916 .- 13c. Aghore Ghosh i ža 
29th Sept., 1916 - — 34 b. from Umasastri. 
13th May, 1917 ~. Ib. 15c. Banerjee we za 


27th April, 1918 .. A. Patra Se aes 
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P.C. , Nutbehari Manmatha 
a. 26th Feb., 1920 +. 1b,10c. Nirmala a — 
“4 + ? $ 
Noten 27th July, 1920 ee — 5 c. from Nandarani. 
v. 4th Oct., 1921. .. M.N. Patra +: Ss 
Nanilal 1922-22 ». Howrah land . = 
Das. 10th Feb., 1926. — Land at Jorehat from 
Sir George Nafar Das. 
Rankin. The plaintiff and Manmatha say that all the properties are 


joint. Nutbehari says that he owns the properties which stand 
in his name and those which stand in Manmatha’s name are 
Manmatha’s. The evidence of Manmatha at the trial was that 
all purchases had been made by Nutbehari and that he 
(Manmatha) was not even aware of any of the purchases 
effected in his name save that from Umasashi. The trial Judge 
made an elaborate examination of each purchase in Manmatha’s 
name and discredited this story; holding that Manmatha’s 
transactions had been done by himself on his own account— 
including both purchase, sale, and exchange of properties, 
moneylending on promissory notes, purchase of shares, obtain- 
ing of decrees, ornaments and the making of separate income- 
tax returns. The High Court, moreover, found that the land 
and house built thereon at Mudiali were the sole property of 
Nutbehari and that his moneylending business was his own. 
Mitter, J., gives as his reason :-— 


“ There was plenty of money in the hands of Nutbehari which he might 
have disposed as he liked and which he need not have incorporated in the 
joint fund.” 


Notwithstanding these circumstances, the High Court 
have held it proved that (save for the Mudiali house and land) 
all the immovables standing in either name are joint family 
property—that is property of a Dayabhaga joint family in 
which till 1926 the co-sharers were Haridas and Nutbehari 
and after 1926 were Nutbehari and his nephews. The evidence 
on which the High Court proceeded must now be examined. 
The books of account of the two contract businesses 
ought, of course, to make impossible the dispute which has 
occupied the Courts in this case. When first the quarrel broke 
out, namely, in August, 1927, books of account both old and 
current were in the dwelling house at Fatehpur. Whether 
Nutbehari is concealing important books of his own business 
or whether his nephews have taken possession of them and 
suppress them is a question which Mitter, J., found it difficult 
to decide. Books purporting to be Pay (Mahina Khasra) 
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books of Manmatha’s business (Exh. a Series) were produced 
on his behalf but have been discarded by both Courts on 
the ground that they contain false entries fabricated for the 
purposes of this case. As part of the original case that both 
contract businesses belonged to the joint family of which 
Nutbehari was karta, the oral evidence and the false entries 
were to the effect that all monies of both businesses went into 
Nutbehari’s hands. Nutbehari countered with a round denial: 
no such thing ever happened: all monies were kept separately 
by each. No books of the 1913 business, showing payment to 
Nutbehari in the usual course, have heen produced, but 
Manmatha and his brothers produce as evidence two books of 
Nutbehari’s contract business called Jabda and Khatian. These 
are in effect books for the year 1916 only and they purport to 
show that during that year over Rs. 15,000 of Manmatha’s 
money, received by him for work done, was paid into 
Nutbehari’s hands and some Rs. 12,000 paid back to 
Manmatha, leaving a balance due to him of Rs. 2,824. 
Nutbehari in his evidence declared that no such books were 
kept in his firm. This seems to be untrue and though the 
entries now relied upon are open to considerable criticism 
according to McNair, J., their Lordships will assume that the 
books are genuine and prove the facts of these payments and 
repayments. What is the effect, save that Nutbehari’s evidence, 
like that of his nephews, is unreliable and that in the third 
year of the new business of this workman turned contractor 
he was very sensibly letting his uncle, who financed him, act 
as his banker or cashier? This is no evidence of “ blending.” 
So far as it goes it is evidence the other way. Even in the 
. case of a karta mixing his own monies with family monies the 
mere fact of a common till, or a common bank account, need 
_ of itself effect no blending so long as accounts are kept. This 
can be seen from a careful examination of Lord Buckmaster’s 
judgment in Suraj Narain v. Ratan Lal and a more explicit 
statement will be found in the judgment of Reilly, J., in 
Periakaruppan Chetty v. Arunachalam Cheity2. It is odd that 
the two books for this short period only, and no similar books 
for other years, should have been obtained by the respondents. 
No proof is offered that a single pice of the outstanding 
balance was not repaid or accounted for, nor is the purchase 





1. (1917) 33 M.L.J. 180: L.R. 44 LA. 201: LL.R. 40 All. 159 (P.C.). 
2. (1926) 52 M.L.J. 571: LL.R. 50 Mad. 582 at 591-2. 
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of any land traced directly or indirectly to any balance of 
Manmatha’s money. Nor are there any books of Manmatha’s 
to show that he did, or that he did not, provide the price in 
any single instance. Nor do the Jabda or Khatian show that 
Manmatha’s money was going towards general expenses of a 
joint family. So far therefore as account books are concerned 
it is not made out that uncle and nephew blended their funds: 
still less that they presented the blend to the joint family, 


Great reliance was, however, placed on an admission made 
by Nutbehari in 1924 when giving evidence for Manmatha 
and others who had in 1916 purchased certain hogal land near 
to the homestead at Fatehpur from a widow called Umasashi. 
The transaction was attacked as invalid and both Nutbehari, 
Manmatha and the sircar Sashi Koer gave evidence at the 
trial before the Subordinate Judge. At first Nutbehari had 
intended to buy these lands and had paid Rs. 100 as earnest 
money and executed an agreement for sale (bainapatra). In 
the end it was bought in three parts by Manmatha, Hari 
Charan Das and Asutosh Hasra, who paid Rs. 1,260, 800 and 
630 respectively—total Rs. 2,690. Manmatha’s evidence was :— 

“My paternal uncle Nutbehari paid the earnest money on his own behalf 
intending to purchase the property himself. But eventually he did not 


purchase it. He said ‘I have no need of the property.’ I requested Nutbehari 
to let me purchase the property”. 


In cross-examination :— 


“My father is alive. Ihave got an uncle too, whose name is Nutbehari. 
My father and my uncle live in joint mess. I too live with them in joint 
mess in the same bari. . . . After my purchase I have kept the land in 
my khas possession. My uncle Nutbehari’s lands are on three sides of it”. 


Sashi Bhusan Kuar said :— 


“The purchase was made with Manmatha’s money and the property 
belongs to him”, 


Nutbehari said :-— 


“I paid Rs. 100 as earnest money. I did not, however, buy the lands. . 

Thad paid earnest money without seeing the lands. When I found that 

the lands were scattered and were not contiguous to my lands I gave up the 

idea of buying them. The price settled seemed also to be a bit too high and 
this was another reason for my backing out”. 


In crogs-examination comes the passage now particularly 
stressed :— 


“Tam illiterate and cannot even sign my name. ... My nephew Manmatha 
lives with me in joint mess and our properties "too are joint except the 
property in suit. Matimatha has purchased one or two properties himself. 
I told Manmatha that the price of the lands in suit seemed to be too high 
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But he said that he would not grudge paying a higher price as the hogal Jand 
in suit was contiguous to our hogal lands. These hogal lands are the ejmali 
property of Manmatha and myself”. 


This language is the Judge’s note in English of the effect 


of the witnesses’ answers to questions—put and answered, 


presumably, in Bengali. Mitter, J., takes it as proof that all 
Nutbehari’s properties were joint with Manmatha and then 
interprets that as meaning joint not with Manmatha but with 
Haridas under the Dayabhaga school of law. This he supports 
by taking against Nutbehari his explanation given in the 
present case :— 


“I then said of our properties, except that of that suit, being joint with 
Manmatha, having in view only the properties covered by mother’s deed of 
release and the kobala executed by the Hasras”— 


the former reference being to Chintamoni’s deed of 1911 and 
the latter reference being to a sale of hogal lands dated 11th 
‘October, 1915, whereby 12 cottas, 10. chittahs was conveyed to 
Nutbehari and 7 cottas, 10 chittahs to Manmatha for a lump 
price of Rs. 467-4-0 by the same deed. Manmatha in the 
‘present case says :— 


- “Uncle had paid earnest money for the land of Umasashi in order to 
purchase the entire land for our entire family”. 


which contradicts his evidence in the previous case. Sashi 
Bhusan likewise contradicts himself, now saying that 
Nutbehari paid the money on the purchase in Manmatha’s 
name. McNair, J., has noticed that so far back as 1916 the 
7 cottas, 10 chittahs purchased in Manmatha’s name in 
‘October, 1915, had been exchanged by Manmatha for other 
land with certain brothers named Rakshit: he does not think 
therefore that that land can have been in Nutbehari’s mind 
when. he deposed as he did in 1924. It is more than probable 
that in 1930 Nutbehari had no'real recollection of what he 
had said or what he had meant in 1924. But it is clear that 
in 1916 each was taking his own way as regards Umasashi’s 
land, and that as the Subordinate Judge held [Order No. 27, 
6th February, 1928], “from the deposition of Manmatha it 
is quite clear that he did not claim Nutbehari’s land.” But 
for Manmatha’s deposition their Lordships would incline to 
agree with McNair, J., that Nutbehari’s evidence showed that 
some of the hogal lands near to the homestead [perhaps those 
bought by Ex. P (1) of 1917 or A. (9) of 1920] were ejmali 
between Nutbehari and Manmatha. But the evidence must be 
taken fairly and as a whole and it is most noticeable that each 
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party makes clear that the other has lands of hisown. No 
doubt on his own case Nutbehari should have said “Iam 
joint with his father as to the homestead and lands nearby 
belong to both of us but in separate plots. Also each of us has. 
other property.” But the Judge’s translation of the effect of 
an illiterate man’s answer to a pleader’s questions in cross- 
examination is a product of several factors and in this case it 
is not so different from his present case that it can be regarded 
as disproof. In any case the conclusion that the lands of both 
deponents (Umasashi’s land excepted) belonged to the joint 
family, cannot in their Lordships’ view be drawn. 

As the oral evidence for the respondents cannot possibly 
be relied upon, it only remains to notice certain documents. 
which are said to throw doubt upon the case that the 
purchases of uncle and nephew were made by each on his. 
separate account. In their Lordships’ view these come to very 
little. The deed of 11th October, 1915, has already been refer- 
red to whereby two brothers Hasra, inhabitants of Fatehpur,. 
sold for Rs. 467-4-0 two plots of land—one to Nutbehari and 
one to Manmatha. This proves little enough, but it proves even 
less if it be coupled with the fact that, when Manmatha in 1916. 
exchanged his plot for adjacent land with the Rakshits, the deed 
(Ex. N) recited that he had been owning and possessing the- 
same since the purchase from the Hasras “without any share- 
therein being owned by anyone else in respect thereof and with-. 
out any right or concern on the part of anyone else.” It is pos- 
sible to have too great belief in the truth of recitals in deeds, 
but these transactions were with neighbours, close neighbours. 
who could hardly have failed to know. of the jointness of 
Nutbehari with Haridas or Manmatha if there be any truth in 
the respondents’ case. Again Ex. A-20 is a registered kobala. 
whereby certain Muslims called Gasi transferred to Manmatha. 
on 21st December, 1915, a one-third share'of 5 cottas (1 c.,.10- 
ch, 13 g., 1 k., Ukr.) for Rs. 333-5- S—namely, at Rs. 200 per 
cotta. It is said to be remarkable that in a deed of release 
dated seven years afterwards (lith July, 1922), by which 
Haripada Jathi (Nutbehari’s sircar) disclaimed having any 
interest in certain lands in Howrah acquired by his master in 
his name, there is added at the end a reference to a plot of 
mokarari homestead land at Fatehpur measuring in the entire 
16 annas, 1 cotta, 14 chittahs more or less. It would indeed be — 
remarkable. Lf the properties be the same it would suggest 
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that the entry in the deed of release was a fictitious entry to 
enable registration to be effected at the Registry at Behala. 
This it may well have been in any case. But the measure- 
ments and the boundaries are given in both documents and 
neither correspond: nor are they identifiable in any other way, 
so the argument comes to nothing. 


On 24th November, 1922, Haridas joined in a deed con- 
veying to Panchanon Roy a half share in a Calcutta house 
which share Nutbehari had bought at an execution sale in 
1917. The tenor of the deed shows that the explanation given 
and supported by the evidence of a pleader’s clerk is in all 
probability correct. If Haridas and Nutbehari had been joint 
in estate generally or even as regards this transaction the deed 
would have been worded very differently and there would have 
been no point in describing Haridas as living in joint mess 
with Nutbehari—a limited phrase of distinct negative signifi- 
cance. That Haridas should join for safety’s sake at the 
purchaser’s instance is a very ordinary matter. 


‘On 27th July, 1920, Nandarani, widow of Rajendra 
Manghi, transferred certain land for a price of Rs. 550 to 
Marimatha, who for the same price sold it on 28th April, 1921, 
to Naba Karmakar. Rajendra had mortgaged it in 1914 to 
Tinkari Dandapat, who was paid off on 11th January, 1920, by 
Upendra Nath Das (Rs. 195 due for principal and interest). 
Upendra was paid off by Nutbehari on 5th July, 1920 
(Rs. 222-4-O0=Rs. 195 and interest thereon). Upon the com- 
pletion of the purchase by Manmatha this sum was deducted 
from the purchase price and what was paid according to the 
statement on.the deed of sale was the balance only. Manmatha’s 
evidence now is that he knew nothing of the transaction, it 
being done entirely by his uncle. Nutbehari says he got his 
money back with interest, which seems to be incorrect, also 
that he got it from Nandarani out of what Manmatha paid to 
her. The deed is not so expressed. Upendra says he paid off 
Tinkari because he intended to buy the land for Rs. 400 but 
that Nutbehari paid him off and he understood that Nutbehari 
was Offering,a higher price. Rajendra, the pleader’s clerk, 
says the consideration money. was paid by Manmatha, but he 
seems to be hazy on the subject. To make anything of this 
particular case the respondents must.,succeed in proving that 
Nutbehari never directly or indirectly got his money back. As 
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P.C. no one believes Manmatha’s evidence on the matter in this suit 
Nutbehari and as he solemnly recited at the time in his conveyance to 
as Naba Karmakar that he had been enjoying the property ever 
Nanilal | since Nandarani’s conveyance “without any share being 
Dass owned by anyone else in respect thereof,” the respondents can 
Sir George hardly ask the Board to come to any firm conclusion in their 

Rankin. : ; -e 
favour, still less to treat this matter as decisive of the case as 


a whole. 


Attention has been drawn to one or two other transactions 
but these contain nothing that can be regarded as decisive or 
even important. 


The High Court’s decree proceeds on the footing that 
even before Manmatha’s contract business was begun in 1913 
Nutbehari was bringing his separate self-acquisitions into the 
joint family estate. It includes all the movables in Schedule 
Kha to the plaint, though this matter is not discussed suffi- 
ciently for their Lordships to be certain that they understand 
the view taken on this point by the learned Judges. Since the 
suit was brought the modi shop has apparently been conducted 
in the name of the respondents and by one or other of them. 
The appellant is not much concerned with it and an order to 
partition it will do as much harm as good to the respondents. 
It does not follow that they are entitled to such an order 
merely because their uncle started the shop to provide for'them 
a profitable employment. | 


In the result their Lordships are of opinion that this suit 
for partition cannot succeed save as to the homestead. The 
movables (Sch. Kha) and the other immovables are not 
shown to be joint family property. The directions given by 
the trial Judge as to the manner in which the homestead 
should be dealt with by way of partition have been set aside 
by the High Court. As they do not seem to have been 
supported by learned counsel on behalf of Nutbehari they will 
not be restored. The proper method of partitioning the home- 
stead will be left open for determination by the commissioner 
or other authority entrusted with the carrying out of the parti- 
tion decree, it being understood that while the buildings are 
not to be taken as themselves joint family property, the method 
proposed by the Subordinate Judge is not to be adopted, unless 
indeed the parties agree thereto hereafter. The observations 
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quoted ‘by Mitter, J., from Ram Charan Mitter’s Tagore 
Lectures on Partition emphasise an important principle, but as 
there is not even a plan of the homestead and buildings before 
the Board, it would not be safe or right to direct that the 
buildings should be divided into the same shares as the land. 
Perhaps the most ordinary method when one co-sharer has put 
up buildings on the land is to allot to him for his share a por- 
tion of the land which contains his building. When this cannot 
be done or would not be fair it may nevertheless be unreasona- 
ble and unnecessary to treat such co-sharer exactly as the 
others. The scheme of partition should not be taken out of the 
hands of the commissioner of partition in advance but should 
be left in the first instance to his discretion in the usual course. 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, that the decree of the High Court be 
set aside and the decree of the Subordinate Judge restored save 
for the direction therein contained as to the manner of parti- 
tion and for the reference to the modi shop which should be 
deleted.. The respondents must pay to the appellant his costs 
of this appeal and two-thirds of his costs in the High Court. ` 


Solicitors for Appellant : Barrow, Rogers and Nevill. 

. Solicitors for Respondents: W.W. Box & Co. 

5 R. CoG: a —— >; . Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 

Present :—S1r M. Venxatasuspa Rao, Kt., Officiating 
Chief Justice AND Mr. Justice HORWILL. o 
Aga Mirza Nasarali 'Khoyee & 

Co., by its sole Proprietor, Aga 


Mirza NasaraliKhoyee . - .....:.Appellant* (Plaintiff) 
v. 
Gordon Woodroffe and Company _ 
(Madras), Ltd. = ws ` Respondents (Defen- 
ee S dants). 


Sale of Goods Act GH of 1930), Ss. 16 (2) and (4), 17 and 59—Sale of 
skins by description—Covenant that goods should be of fair average quality 
and passed by buyers—Goods passed by buyers—Defects noticed when goods 
were put into work—Latent defect—Right of buyers to claim daniages-— 
Meaning of expression “merchantable quality”. 
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The plaintiff sued for the price of certain skins sold by him to the 
defendants, and the defendants counterclaimed for damages on the 


. ground that the goods supplied did not fulfil the description in the contract 


which was as follows: “To be fair average quality of description and to be 
passed by G. W. Co., Madras, as such”. It was shown that the goods sold 
had been inspected before delivery and thereupon approved and accepted in 
performance of the agreement. The defective condition of the skins became 
known only when they were put into work subsequently. The question was 
raised whether if the goods were passed by G. W. Co., there wasan end of 
the matter, or if there was a further condition, namely, that the goods should. 
in addition be of the quality mentioned. 

Held, that the sale being one by description governed by S. 16 of the Sale 
of Goods Act there was an implied condition as to the quality of the goods, 
and the superadding of the provision as to inspection did not reduce the 
importance of the independent undertaking as to the quality. The buyers 
were consequently entitled to claim damages from the seller for the latent. 
defect in the quality of the goods sold. 

Held, further, that there being an express covenant as to quality it was 
not necessary to invoke S. 16 (2) of the Sale of Goods Act, and that the 
buyers were entitled to sue the seller for damages for breach of the condition 
as to quality. 


Meaning of the expression “merchantable quality” in S. 16 (2) of the 


. Act discussed. 


Bird v. Smith, (1848) 12 Q.B. 786: 116 E.R. 1065; Bigge v. Parkinson, 
(1862) 7 H. & N. 955: 158 E.R. 758; Drummond v, Van Ingen, (1887) 12 A.C. 


` 284 and Grant v. Australian Knitting Mills, (1936) A.C. 85, considered. 


On appeal from the judgment and decree of ‘the Honour- 
able Mr. Justice Mockett, dated the 30th day of October and 
15th day of November, 1935, and passed in exercise of the 
ordinary Original Civil Jurisdiction of the High Court in C.S. 
No. 325 of 1932. 


V. Radhakrishnayya and S. Ramaswami Aiyangar for 
Appellant. ; 5 


S. Doraiswami Atyar instructed i King and Partridge 
for Respondents. 


The judgment of the Court was delivered by 


The Officiating Chief Justice.—On the important questions, 
of law relating to the sale of goods which this appeal raises, 
able arguments have been addressed to us by the Counsel on 
both sides. The suit has been brought for the price of certain 
skins sold and the defendants. have counterclaimed for damages 
on the ground that the goods supplied do not fulfil the descrip- 
tion in the contract.. The plaintiff against whom damages 
have been awarded by the learned Trial Judge, has filed this 
appeal. 
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_ The contract is obviously not for sale of specific goods 
and this has been conceded by Mr. Radhakrishnayya for the 
appellant. We must therefore proceed upon the footing that 
the sale was by description and that the contract is governed 
by S. 16 of the Indian Sale of Goods Act. The first question 
that arises is, what is the effect of the stipulation in the con- 
tract that runs: 


“ To be fair average quality of description and to be passed by Messrs. 
Gordon Woodroffe & Co., Ltd., Madras, as such”. 


In other words, does it, upon a true construction, mean 
that if the goods are passed by Messrs. Gordon Woodroffe 
& Co., there is an end to the matter or, does the clause 
impose a further condition, namely, that the goods should in 
addition be of the quality mentioned? The case which both 
sides have strongly relied upon, is Bird v. Smithi. The 
contract there was for sale of iron rails 


“to be inspected and certified as then agreed upon between the parties and 
to be equal in quality to any rails made in Staffordshire”. 


It was urged there, as here, that the goods had been ins- 
pected before delivery and thereupon approved and accepted 
in performance of the agreement. It was held that this was a 


bad plea, as being no complete answer to the declaration. Lord ` 


Denman, C. J., who delivered the judgment of the Court, 
declares that there were two stipulations, each being in its 
terms distinct, in other words, that in addition to the provision 
for inspection and approval, there was an absolute warrahty for 
quality to guard against defects which inspection could not dis- 
cover. The position in the present contract is very similar, indeed, 
the only difference is, that the order of the terms is reversed. 
Here the first term related to the quality, the second to the 
inspection; whereas in the case cited, after the stipulation for 
inspection and approval, came the undertaking as to the quality. 
The question is ultimately one of construction and as observed 
in Bigge v. Parkinson? if it could be gathered from the contract 
that the articles were to be supplied to the satisfaction of the 
buyers or their agents, so that they were to be the sole judges 
whether the articles answered the description or not, such an 
undertaking would be inconsistent with the absolute condition 
implied by the law. On the facts of that case, the contention 
by the defendant that the express condition in the contract 





“1, (1848) 12 Q.B. 786: 116 E.R. 1065. 
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excluded any implied condition, was overruled. M’Clelland v, 
Stewart! strongly relied upon by Mr. Radhakrishnayya, is 
distinguishable and does not contravene the principle enunciat- 
ed in Bigge v. Parkinson2. Turning to the clause in question, 
to construe it reasonably, we must give effect to what must be 
regarded the decisive word, ‘and’, occurring in it; the superadd- 
ing of the provision as to inspection does not reduce the 
importance of the independent undertaking as to the quality. 

In support of the contention that the goods having been 
passed by the buyers, they could no longer rely upon any defect 
later discovered in regard to the quality, another argument is 
put forward, namely, that the clause should not be so constru- 
ed as to cast too heavy a burden on the vendor. The argu- 
ment is put thus: the contract of sale being conditional on the 
goods being approved by the buyers, they are constituted, as it 
were, judges in their own cause: that is onerous enough; why 
should the Court further so construe the contract as to super- 
add to this term, the absolute condition as to quality? But as 
observed by Cockburn, C.J., in Stadhard v. Lees: 


“ The duty of the Court in such cases is to ascertain and give effect to the 
intention of the parties as evidenced by the agreement; and though, where 
the language of the contract will admit of it, it should be presumed that the 
parties meant only what was reasonable, yet, if the terms are cléar and 
unambiguous, the Court is bound to give effect to them without stopping to 
consider how far they may be reasonable or not”. (Benjamin on Sale, 7th 

dition, p. 605.) 

Mr. Radhakrishnayya next contends that this contract 
should be considered with reference to the surrounding circum- 
stances. But in the case of a document which is plain and 
unambiguous, the intention of the parties should be gathered 
from the language of the document itself. 

Then comes the question as to the quality of the goods 
supplied, which must be considered in two aspects. First, if 
S. 16 (2) applies and there is an implied condition that the 
goods shall be of merchantable quality, was that condition 
complied with?; secondly, if the express provision in the 
contract “to be fair average quality ” should prevail, did the 
goods answer that description? On the evidence on the record, 
our finding on this point must be against the plaintiff, the 








aN 12 L.R. Ir. 125, 
2) 7 H. & N. 955: 158 E.R. 758, 
y ' 6D 3R & S. 364: 122 E.R. 138. 
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vendor. There has been some dispute as ta the meaning of 
the word “ merchantable” occurring in the Sale of Goods Act. 
It is not sufficient that the goods are marketable or saleable 
(that is, no doubt the dictionary meaning of the word) for, in 
the statutory sense the significance of the word “merchantable” 
is relative, the test being, are the goods merchantable or not 
under: the particular description in the contract? The same 
idea may be expressed differently by stating that the term, 
that the goods shall be of merchantable quality is fulfilled 
when they do not differ from the normal quality of the 
described goods, including under the term “quality ” the state 
or condition as required by the contract. (See Drummond v. 
Van Ingen1, Grant v. Australian Knitting Mills2, Bristol 
Tramways, etc., Co., Lid. v. Fiat Motors, Ltd.8, Jackson v. 
Rotax Motor & Cycle Co.4-and Sumner Permain & Co. v. Webb 
& Co.) l 

The appellant’s Counsel then contends that the defects, 
such as they were, were patent or discoverable defects and 
that the proviso to S. 16 (2) which, he urges, governs the 
contract, protects the seller. He relies upon certain passages 
in Mr. Cook’s deposition and at first sight they seem-to support 
him. But if his evidence is read as a whole and critically 
examined, it shows beyond doubt, that the true condition of 
the skins could not have been ascertained at Madras by such 
examination as dry salted skins are generally ‘subjected to. 
There is one circumstance which places the matter beyond 
doubt. When the skins were first inspected at Northampton, 
Mr. Cook not only approved the goods but complimented Mr. 
Taylor on their excellent quality. (This incidentally disproves 
the theory that the skins became deteriorated after they had 
been taken delivery of at Madras and before they reached 
England.) What then emerges from the evidence of the 
Various witnesses, through which we have been carefully 
taken? No reasonable examination of the skins in their dry 
salted state could have revealed the defect; only when the 
skins were “ put into work” that is “put into water”, was 
their true condition discovered. On the question as to what 





1. (1887) 12 A.C. 284 at pp. 287, 289 and 291. 
2. (1936) A.C. 85 at p. 100. 
` 3, (1910) 2 K.B. 831 at pp. 840 and 841. 
4. (1910) 2 K.B. 937. at p. 945. 
5. (1922) 1 K.B. 55. 
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are discoverable as distinguished from latent defects, the 
decision of the House of Lords in Drummond v. Van Ingen} 
already cited, contains a valuable pronouncement. As Lord 
Herschell observes, the implied warranty will be excluded as 
regards any defects which a buyer of ordinary diligence and 
experience would have detected by “ due diligence in the use 
of all ordinary and usual means ”—what is due diligence, 
depending upon the circumstances (p. 294). If merchants 
possessed of ordinary skill, using due care and diligence, would 
not have thought of the existence of the particular defect 
which gives rise to the action, such a defect would be a latent 
or hidden one as distinguished from a patent defect (see Lord 
Macnaghten, p. 297). Cl. 2 of S. 16 and the proviso thereto 
runs thus: 

“Where goods are bought by description from a seller who deals in 
goods of that description (whether he is the manufacturer or producer or 
not), there is an implied condition that the goods shall be of merchantable 

lity: 
is pe ies that, if the buyer has examined the goods, there shall be no 
implied condition as regards defects which such examination ought to have 
revealed”. 

The language of this proviso may be usefully compared 
with S. 17 which deals with sale by sample. That enacts: 

“In the case of a contract for sale by sample there is an implied condi- 
tion that the goods shall be free from any defect rendering them un- 
merchantable, which would not be apparent on reasonable examination of 
the sample”. [S. 17 (2) (c).] 

Though these two clauses are worded differently, there 


can be little doubt that they are intended to convey the same 
meaning; in other words, the defects contemplated in S. 16 
are those “apparent on reasonable examination” within the 
meaning of S. 17. In this connection, we must observe that 
Lord Herschell, while dealing with the implied condition as to 
any defects, makes no distinction between inspection of bulk 
or of sample, although in the case under discussion the sale 
was by sample (see p. 294). Then again, in Grant v. 
Australian Knitting Mills? to which we have already referred, 
the sale was not by sample, but yet Lord Wright, delivering 
the judgment of the Judicial Committee, in dealing with the 
question of patent defects uses language, which more or less 
occurs in the section, relating to sale by sample (see p. 100). 
On the question as to what are discoverable defects, these 





(1, (1887) 12 A.C. 284, 
- ` 2: (1936) A.C. 85. 
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two decisions, one of the House of Lords and the other of 
the Judicial Committee, are of binding authority and it is 
unnecessary to enquire whether a different principle has been 
laid down in the cases relied on by Mr. Radhakrishnayya, 
namely, (1) Thornett & Fehr v. Beers & Soni and (2) 
Pinnock Bros. v. Lewis & Peat, Lid.2 


This brings us to the question, what is the effect of S. 16 
(2) read along with the proviso? As Mr. Doraiswami Aiyar 
-contends, the combined effect of the clause and the proviso is, 
that the implied condition extends to merchantability less 
-patent defects. From our finding that the defects in the 
present case were not patent or discoverable, the conclusion 
follows that the seller, who under the section is answerable 
from latent defects, remains liable. Granting then that S. 16 
(2) applies, we must hold that the defendants are bound to 
-succeed, 

Mr. Doraiswami Aiyar urges in the alternative (thereby 
taking a higher stand), relying on the clause extracted above, 
that here is an express condition as to quality and that being 
-$0, it is unnecessary to invoke S. 16 (2). In our opinion, this 
-contenion also is well founded. S. 16 (4) reads thus: 


“An express warranty or condition does not negative a warranty or 
„condition implied by this Act unless inconsistent therewith”. 


Now, what is the express condition here ?—that the goods 
shall be of “ fair average quality ”. That- clearly is incon- 
sistent with the condition arising by implication, namely, that 
although the goods are warranted merchantable, discoverable 
defects are excluded. The position therefore comes to this, 
that the express condition gives the purchaser a higher right 
than he would possess under a contract where the term would 
‘be merely implied inlaw. The next step in the argument is, 
that the buyer might treat the condition as a warranty, a 
‘breach of which would give rise to a claim for damages, 
although he would be precluded from rejecting the goods. 
‘That is, Mr. Doraiswami Aiyar urges, what has precisely 
happened here. The provisions of law relevant to this argu- 
ment are Ss. 12, 13, 42 and 59 of the Indian Sale of Goods 
Act. ` The quality warranted being part of the description of 
the goods, the term in question becomes a condition under 
S. 12. Next, it follows from S. 13 that when the buyer has 


RL 


1. (1919) 1 K.B. 486. 2. (1923) 1 K.B. 690. 
18 
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accepted the goods, he can treat the breach of a condition only 
as a breach of warranty. In the present case the defendants- 
accepted the goods within the meaning of S. 42, for, after the- 
skins had been delivered to them, they ‘put them into work” 
an act inconsistent with the ownership of the seller. Now 
comes S. 59 the last of the four sections to which we have 
referred. Where the buyer elects or is compelled as here, to 
treat any breach of a condition as a breach of warranty though 
he is not entitled to reject the goods, he has a right to sue the 
seller for damages. It is this right which by the counter-claim. 
the defendants are seeking to enforce. They are entitled to. 
do so and on this ground also our judgment must be for the 
defendants. 

As to the measure of damages, out of 18,000 skins sup- 
plied, 3,920 were found tainted. 1,483 of these were perfectly 
worthless and no question arises. Asto the balance, the only 
question is, were the defendants in the circumstances bound to 
sell them by auction for estimating the loss? When the skins. 
were “put into work”, the salt would no longer be there to. 
arrest the putrefaction. How could one reasonably expect 
that such skins would find a market? In the circumstances, 
though the evidence on the point is somewhat obscure and 
unsatisfactory, we are not prepared to differ from the learned. 
Trial Judge. 

As to the costs of the auction, the question is not what we 
consider right, but whether there are grounds to justify our 
interfering with the learned Judge’s discretion. There is 
something to be said, as the appellant’s Counsel urges, against: 
the conduct of Messrs. Gordon Woodroffe & Co. It was 
their servant who, by agreement, was employed by the plain- 
tiff to cute the skins. Again, the case is one of a string.of 
contracts and much of the trouble has arisen by reason of 
their having wrongly represented to their buyers that the skins 
were of their “own cure”. In spite of these facts, we do not: 
feel that we ought to disturb the Trial Judge’s order. 


In the result, the appeal fails and is dismissed with costs. 


The Memorandum of Objections is not pressed and is. 
likewise dismissed with costs. 


B. V. V. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.] ° 
PRESENT :—Lorp MAUGHAM, Sır SHADI LAL AND SIR 
GEORGE RANKIN, ` 


The Jupiter General Insurance Company, 
Limited. - 4, .. Appellanis* 
Ardeshir Bomanji Shroff © >.. Respondent. 


Master and servant—Wrongful -dismissal—Claim for damages—Life 


Insurance Company—Servant suppressing relevant information—Interests of 
Company jeopardised—Failure.of servant to apologise when asked to explain 


—Sumimary dismissal of servant whether proper—Suit for damages for 


wrongful dismissal—Maintainability, i 
The defendants were an Insurance Cofigany’ and the plaintiff was the 


manager of the Life Insurance’ Department of the Company. The Company’ 


at first-received from another Insurance Company a proposal for re-insurance 


on the life of one K. The Managing Governor of the defendant Company | 
took the view that the proposed re-insurance was not in the interests of his’ 


Company and wrote the -word “declined” on the letter containing the 
proposal for re-insurance. The letter and the papers were sent to the plain- 


tiff. Subsequently the plaintiff interviewed the Managing Governor about the- 


same proposal for re-insurance and he was then personally informed that the 
proposal was not in the interests of the Company, and ultimately a letter was 
_ written to the other Company declining the proposal for re-insurance. A 
week thereafter there was laid before the Secretary of the defendant 
Company a proposal for the direct life assurance of K for a large amount, and 
the.plaintiff had therein recommended the.issue of aten years’ endowment 
policy. There was no reference in the papers to the prior refusal of the 
Company or to the personal doubts previously expressed by the Managing 


Governor. Two days later the plaintiff again pointed out to the Secretary’ 
that a certain friend of K had also recommended the proposal for assurance.’ 


During one of his interviews with the Managing Governor the Secretary 
casually mentioned about the proposal for the direct assurance of K._ The 
Managing Governor immediately noted his refusal on the papers and having 
sent for the plaintiff‘asked him why he had not made any reference to the 
previous re-insurance proposal having been refused. Thereupon the plaintiff 
became angry and told the Managing Governor that he had no business to 
ask him questions and added that the Governor did not know how to behave 
himself. He then said “Ido not care for this job, and I can find such jobs 
elsewhere”. The plaintiff was soon after dismissed . summarily by the 
defendant Company and he ‘thereupon. sued the ‘Company for recovery of 
damages for wrongful dismissal. 


Held, that the plaintiff was guilty of serious misconduct which justified’ 


his summary dismissal and that his.claim for damages was not sustainable. 
While on the one hand it can only be in exceptional circumstances that- 
an employer. will be acting properly i in summarily dismissing an employee on 
his ‘committing a single act of negligence, on the other it cannot be said that 
a single. outbreak of bad temper, accompanied it may be with regrettable 
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language, is a sufficient ground for dismissal. The test to be applied in such 
cases must vary with the nature of the business and the position held by the 
employee. If a person in charge of a life insurance department subject to 
the supervision of superior officers, shows by his conduct or by his negligence 
that he can no longer command their confidence and if when an explanation 
is called for he refuses apology or amendment, his immediate dismissal is 
justifiable. 

Appeal from a decree of the High Court of Judicature at 
Bombay in its Appellate Jurisdiction dated 19th March 1935, 


allowing in part in appeal from the decree of the Trial Judge. 

R. P. Broom-Johnson and C. P. Harvey for Appellants. 

A. M. Dunne, T. J. Strangman and S. P. Khambatia for 
Respondent. 

15th April, 1937. Their Lordships’ judgment was deli- 
vered by 

Lorp MaucHam.—This is an appeal from a judgment 
and decree of the High Court of Judicature at Bombay in its 
Appellate Jurisdiction, dated 19th March, 1935. The judgment 
allowed in part the respondent’s appeal from the decree of 
Mr. Justice Davar, dated 23rd August, 1934, and awarded him 
the sum of Rs. 17,000 as damages for wrongful dismissal 
from the service of the appellant company. 


Various questions were argued in the Courts below; but 
the only question with which their Lordships find it necessary 
to deal is whether, assuming that upon the true construction 
of the contract of service between the parties, the respondent’s 


‘employment was not terminable on one month’s notice, the 


appellants were entitled summarily to dismiss the respondent 
from their service. In the view their Lordships take of the 
appeal it is unnecessary to express an opinion upon the true 
construction of the contract of service, or on the question as 
to the proper measure of damages if any were recoverable. 
The appellants carry on a large insurance business in 
Bombay. A firm called Lalji Naranji and Co. are the 
managing agents and Mr. Lalji Naranji is or was the chairman 
of the board of directors of the appellants. A Mr. Mody was 
the managing governor and was authorised to do all the busi- 
ness of the company subject to the control of the managing 
agents. The respondent was at first in the service of the 
appellants from the Ist June, 1925, until the Ist June, 1926, 
as a canvasser. In May, 1928, the appellants opened a Life 
Insurance Department, and in that month the -respondent 
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re-entered their service as manager of that department. His 
salary began at Rs. 200 a month. On the 24th January, 1930, 
after some other increases, it was raised to Rs. 400 a month 
as from Ist January, and by a letter of 24th January, it was 
agreed that in the event of the Life Department showing 
certain annual increases in the business, his salary would be 
gradually increased up to a maximum of Rs. 700 a month. 
The letter concluded by saying: “In the event of your not 
being able to fulfil the guarantee mentioned above. we have the 
right to terminate your engagement at any time thereafter by 
one month’s prior notice of our intention to do so”. The 
letter contained no other statement as to the notice to which 
the respondent was to be entitled if he was dismissed. It 
was contended on behalf of the respondent that, upon the 
true construction of the letter, he was entitled to continue 
in his employment for at least 3} years (afterwards extended 
to 44 years) subject only to the right to terminate under the 
concluding paragraph of the letter, in the event of the so- 
called guarantee as to increase of business not being fulfilled. 
Their Lordships do not think it necessary to express any 
opinion on this part of the case. 

The respondent was in fact dismissed from his employment 
on the 21st December, .1931, by a letter stating that his services 
were no longer required, and that the cashier had been 
instructed to pay him his salary for the current month, and 
also one month’s salary in lieu of notice. The letter was 
- signed by Mr. Mody as managing governor of the company; 
and both he and the secretary of the company deposed to the 
fact that the letter was written in that form out of considera- 
tion for the respondent, and in order that he should not find it 
difficult to obtain service elsewhere. Their Lordships were 
not persuaded that one month’s notice was sufficient unless the 
clause at the end of the letter of the 24th January, 1930, could 
be relied on, a question which depends on facts on.which there 
have been findings in favour of the respondent. Their Lord- 
ships, therefore, must approach the matter as if the case was 
one of summary dismissal without notice, though clearly the 
position of the appellants is not worse than it would have been 
if no salary in lieu of notice had been paid. 

The respondent at the trial and before their Lordships 
has placed much reliance on a circular bearing date the 
3lst October, 1929, and’ circulated among the superior 
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officials of the company. It was prepared by Mr. Mody, 
who was therein described as the “ managing governor,” for 
the guidance of the office establishment, and it stated that 
it had been found that no responsibility was fixed on any 
of the officers for any work and it had, therefore, been 
decided to divide the work in the manner mentioned. To 
the managing governor was allocated the business of fire, 
marine and accident (foreign and up-country). To the 
secretary was allocated the business of fire, marine and 
accident (local business). There followed the words “ the 
Life Department, both local and up-country, will be looked 
after by the secretary entirely.” The circular stated that the 
company had two officers, namely, the managing governor and 
the secretary, and thatthe workof both these officers was 
supervised by the managing agents, and there were a number 
of other references to the duties of the managing governor. 
The respondent was not mentioned in the circular, nor was his 
position therein defined. The respondent has contended that 
the managing governor had no concern with the Life Insurance 
Department, and that he was entitled to resent any action by 
the managing governor in supervising that department as being 
officious and intermeddling. The Trial Judge, however, refused 
to accept this view. The respondent was driven to admit in 
the course of cross-examination that the secretary, a Mr. Iyer, 
had to bein constant consultation with Mr. Mody about the 
details of the proposals for life insurance. Further a number 
of documents were produced in Court which showed Mr. 
Mody’s habitual supervision of the life insurance business. Not 
only were the respondent’s statements with reference to this 
matter thus proved to be ill-founded, but according to the 
learned Judge, he was driven to invent falsehoods in order to 
get over the effect of the documents. Moreover, in addition 
to the evidence given by Mr. Mody and Mr. Iyer, which, 
according to the learned Judge, stood unchallenged, there was 
evidence given by a Mr. Shangji Narsingh Nagarmutt, the 
managing agent of several Indian insurance companies, who 
had been in constant touch with Mr. Mody, and that evidence 
satisfied the learned Judge. beyond a doubt that the respon- 
dent’s story that Mr. Mody was a figure-head in the office, so 
far as the Life Department was concerned,. was a tissue of 
falsehood. Their Lordships have thought it right to mention 
these facts because.so much. reliance has been placed on the 
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circular and its effect both by the respondent and by the learn- 
ed Judges in the Appellate Court; but, for reasons which will 
“appear later, they attribute only a minor importance to this 
matter. 


The events which led up to the dismissal of the respon- 
dent can safely be taken from the evidence given by the 
appellants’ witnesses. The Trial Judge accepted their evid- 
‘ence, and he stated in unequivocal terms that not only had 
Mr. Mody and Mr. Iyer satisfied him that they were upright 
and straightforward gentlemen, but they had given their evid- 
‘ence fairly and well; and he further said that he disbelieved 
the respondent in every particular where his evidence was in 
conflict with theirs. It should be added that the judgment of 
the Appellate Court dealt with the appeal on the basis that the 
Trial Judge’s view of the facts had to be accepted. Their 
Lordships were not invited to take another view; but they 
` think it right to add that in their opinion the learned Judge 
was fully justified in his remarks as to the relative credibility 
of the witnesses. 


The material circumstances are as follows. On the 10th 
December, 1931, the appellants received by letter from the 
Bombay Mutual Life Assurance Society, Limited, an advice 
that they had received a proposal for life insurance from one 
‘Keshavji Manekchand, and the appellants were requested to re- 
insure the risk up to Rs. 10,000. This letter was immediately 
placed before Mr. Iyer, the secretary of the appellants’ com- 
pany, and was passed on by him in the ordinary course to Mr. 
Mody, who occupied the same room in the office as Mr. Iyer. It 
so happened that Mr. Mody was well acquainted with the life 
proposed to be insured, he having been a neighbour of his for 
ten years. Taking the view that Keshavji’s life was nota 
good one, and that the re-insurance was not in the interest of 
the appellant company, he wrote the word “ declined” on the 
letter of the 9th December, and initialled it. The letter and 
papers went back to the respondent as the branch manager of 
the Life Department. 


On the ilth or 12th December the respondent (in accord- 
ance with the usual practice) had an interview with Mr. Mody, 
with reference to other life business, and he asked Mr. Mody 
what objection there was to the acceptance of the proposal of 
re-insurance on the life of Keshavji. Mr. Mody told him that 
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Keshavji was his next door neighbour and a friend, and that 
he knew more about him than anyone in the office did, and he 
did not want to entertain the proposal. The respondent start- 
ed grumbling by saying that, if they refused proposals of that 
kind, they could not be expected to do a large business, to- 
which Mr. Mody replied that he did not want his company to 
get into trouble by accepting such risks, and that he would 
not change his decision. Accordingly, on the 15th December, 
a letter was written to the Bombay Mutual Life Assurance 
Society declining the re-insurance proposition. It was pre- 
pared under thedirections of the respondent, who initialled it, 
and it was signed on behalf of the appellants by Mr. Iyer. 


On the 19th December there was laid before Mr. lyer a 
proposal for the direct life assurance of the same Keshavji for 
the sum of Rs. 50,000. The accompanying papers included a 
note initialled by the respondent recommending the issue of a 
10 years’ endowment policy. Mr. Iyer, who habitually signed 
the appellants’ letters on many subjects, dealing sometimes. 
with as many as 300 in a day, had no recollection of having 
signed the letter of the 15th December, refusing the proposal 
of re-insurance, and the note initialled by the respondent re- 
commending the acceptance of the risk did not contain any 
reference to this refusal nor to Mr. Mody’s personal doubts as 
to the life proposed to be insured. On the 21st December, the 
respondent again brought the papers to Mr. Iyer, and pointed 
out that Mr. Lalji Naranji, who was said to have been a friend 
of Keshavji, had written the word “ accept ” on the office note. 
The papers were left on Mr. Iyer’s table, and the latter 
mentioned casually to Mr. Mody, who was in the office, that 
the appellants had accepted a direct insurance proposal for 
Rs. 50,000 on the life of Keshavji. Mr. Mody, who was sur- 
prised to find that Mr. Iyer had not been informed of the 
refusal by himself of the re-insurance proposal, wrote the 
words “I am against this acceptance” ona slip which he 
attached to the papers and he sent them back to the respon- 
dent’s department. 


Mr. Mody then sent for the respondent, Mr. Iyer remain- 
ing in the room. Mr. Mody reminded the respondent of the 
previous re-insurance proposal and asked him why he had not 
made any reference to this fact in the note submitted to 
Mr. Iyer on the 19th December. Thereupon the respondent 
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became very angry and told Mr. Mody that he had no business 
to ask him any questions, and added that Mr. Mody did not 
know how to behave himself. He then said: “I do not care 
for this job, and I can find such jobs anywhere.” Mr. Iyer, 
who had kept silent, made a gesture suggesting that the res- 
pondent should be sent out of the room. Mr. Mody asked the 
respondent to leave but he declined. Mr. Mody then said, “Al 
right, stand,” and on that the respondent left the room. 


Mr. Mody and Mr. Iyer held a short consultation which 
resulted in the letter of dismissal being sent to the respondent. 


In considering the importance of the incident, it should be 
added that the proposed risk was of an exceptional character, 
both as to amount and as to the age of the proposer. The 
practice of the office was not to insure persons above the age 
of 50, and Keshavji was 52 at this time. Further, the practice 
was not to remain liable on any life in respect of asum 
exceeding Rs. 10,000, and it would, therefore, be necessary to 
re-insure for no less than Rs. 40,000. Having regard, however, 
to the fact that Keshavji was insuring his life for a large sum 
with the Bombay Mutual Life Assurance Society and that 
that society had been unsuccessfully seeking to re-insure with 
the company, it was obvious that a re-insurance to the amount 
of Rs. 40,000 in respect of such a life might be very difficult 
to obtain on satisfactory terms. 


The solicitors for the respondent made a claim against 
the appellants, and wrote some letters which will be referred 
to later. On the 29th March, 1932, the respondent commenced 
the present action, in which he claimed not only a considerable 
sum for damages for wrongful dismissal, but also certain 
sums for travelling expenses and overriding commission, to 
which he claimed to be entitled. The latter claims failed and 
as already stated, the only matter with which their Lordships 
think it necessary to deal is that of alleged wrongful dismissal. 

The trial of the action before Mr. Justice Davar occupied 
15 days. A great part of this time was devoted to the 
` unfounded claim for overriding commission. The respondent 
himself was in the witness box for six days, but called no 
other witness. In coming to the conclusion that the claim 
for commission was unfounded the learned Trial Judge, 
as already stated, found that the respondent in his evidence 
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never took place, placed falsehoods into the mouths of 
people whom he did not venture to call as witnesses, and had 
put forward a fraudulent document. With regard to the 
proposals for re-insurance and for direct insurance on the life 
of Keshavji Manekchand, the respondent gave evidence that 
the proposal for direct insurance was received before the pro- 
posal for re-insurance, and that the reason why the latter 
proposal was refused was that Mr. Iyer and the respondent, 
having discussed the matter together, agreed that there was no 
object in accepting a re-insurance proposal when the appellant 
company had already got a direct proposal for a larger 
amount. The learned Judge however wholly disbelieved this 
story and found that the facts were as set out above. The 
respondent went so far as to suggest in his evidence that the 
word “Decline” and the initials of Mr. Mody on the re-insur- 
ance proposal dated the 9th December, 1931, from the Bombay 
Mutual Society were not in fact written on the document at 
any time before the respondent’s dismissal but were added 
by Mr. Mody at some subsequent date for the purpose of 


‘supporting the appellants’ defence to the action. These 


suggestions also were wholly rejected by the learned Trial 
Judge. ` 

As regards the interview of the 21st December, 1931, 
which resulted in the respondent’s dismissal, it may. be noted 
here as a remarkable fact that from first to last the respondent 
has given no intelligible explanation, apart from the false one 
above mentioned, of his conduct in recommending the risk (in 
the form of aten years’ endowment policy) without any refer- 
ence to the fact that Mr. Mody had to his knowledge and for a 
good reason declined the re-insurance on the same life. It is 
not in dispute that at the interview of the 21st December, 
Mr. Mody, with the consent of Mr. Iyer, who was present 
throughout, began by asking for an explanation of the respon- 
dent’s conduct. It cannot be doubted that his conduct called 
for explanation. He in fact gave none. His own account of 
the interview at the trial, even if it could be believed, is wholly 
unsatisfactory. According to him when he came into the room 
Mr. Mody was'very angry and banged his fist on the table and 
asked in a loud tone why he had recommended Keshavji 
‘Manekchand’s proposal to the directors and that he himself 
‘said that since the proposal had been received in the office it 
ought to be put before the directors, that Mr. Mody thereupon 
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said in a very loud tone, “I do not want this business to be 
‘acceptéd,” to which the respondent replied that it was his duty 
to put forward the papers and that he was not taking any 
instructions from Mr. Mody. The evidence of Mr. Mody and 
Mr. Iyer, which the Judge accepted, was as set out above. The 
main point of difference between their version and the respon- 
dent’s was that they denied that Mr. Mody had spoken angrily 
and they spoke of the rudeness and violent manner splayed 
by the respondent. 


Even if their Lordships could accept the view that the 
respondent was entitled to conduct the life insurance business 
without question or interference from Mr. Mody, as to which 
they have above expressed their opinion, the respondent’s 
behaviour according to his own statement was intolerable. 
It is important to remember that on the one hand Mr. Mody 
had only a week before told the respondent that Keshavji was 
his next door neighbour and that he did not approve of the 
risk. It could not be in any way proper to approve the risk 
and to forward it to the directors—which really meant to 
Mr. Lalji Naranji—without a statement of these facts. Even 
if Mr. Mody had_no authority in the matter his view, founded 
on special knowledge, ought not to have been in effect suppres- 
sed. In the second place Mr. Iyer, who was admittedly the 
official in charge of the Life Department and the respondent’s 
superior, was present and if the latter really doubted the autho- 
rity of Mr. Mody to require an explanation, what could be 
easier than to ask Mr. Iyer if he. authorised the question and 
desired an answer? According to his own account the respon- 
dent refused to explain his conduct, and Mr. Mody and Mr. 
Iyer might very well come to the conclusion that it was not 
capable of any proper or satisfactory explanation. 


As regards the explanation which Mr. Mody asked for it 
should be added that he was clearly in a position which requir- 
ed him to make inquiries as to every matter touching discipline 
and the rightful conduct of business. To take a strong illus- 
tration, suppose that there was ground for thinking that an 
official had been bribed in relation to the acceptance of a risk, 
could anyone doubt that it would be the duty of the managing 
governor to make inquiries and to submit the result of them to 
the managing agents? The notion that the circular (or any 
possible construction of it) furnishes an excuse for the res- 
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pondent’s refusal to explain or to defend his action and 
omission in relation to the risk to both Mr. Mody and Mr. Iyer 
seems to them to be without foundation. 


Their Lordships do not take the view that the outrageous 
conduct of the respondent at the trial, including his inventions 
of interviews, his false charges and the tissues of falsehoods 
of which the Trial Judge has found him guilty, has any direct 
bearing, other than an evidential one, on the question whether 
he was properly dismissed; but they must observe that, in so 
far as anything turns on the correctness of the view formed 
by Mr. Mody and Mr. Iyer as to whether it was reasonably 
possible for the company any longer to employ the respondent, 
his behaviour in the witness box makes it exceedingly difficult 
to conclude that their view was a wrong one. 


If there were any doubt as to the real meaning of the 
respondent’s conduct at the interview it would be removed by 
the letter written by his attorneys (on the 13th January, 1932), 
after his dismissal. They state their clients view as. 
follows :—“ On the 21st ultimo Mr. Mody tried to interfere 
with our client’s work and to dictate to him certain things 
which he had no right to do‘and which in our client’s opinion 
was a most improper thing to do. Our client naturally did not 
agree with Mr. Mody’s instructions....Our client rightly 
resented this interference from Mr. Mody and stated to him 
that he was not prepared to take any instructions from him in 
the matter.” Their Lordships find it impossible to understand 
how the managing governor of the company could properly 
supervise the business if a subordinate officer chose not only to 
adopt this attitude, but in effect to overrule the decision of his 
superior in a case in which the latter had peculiar means of 
knowledge as to the danger of accepting a risk. Nor did the 
respondent improve matters by instructing his solicitors on the 
Ist February, 1932, to write a letter containing serious charges 
against Mr. Mody of, giving “improper instructions” to the 
respondent—charges which there was no attempt whatever to 
justify at the trial. 


Their Lordships recognise that the immediate dismissal of 
an employee is a strong measure and they have anxiously con- 
sidered the evidence with.a view to determine the question 
whether the learned Trial Judge was right in his finding that 
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the respondent was guilty of gross negligence which, coupled 
with his conduct at the interview of the 21st December, was 
„sufficient to justify his dismissal. On the one hand it can only 
be in exceptional circumstances that an employer is acting 
properly in summarily dismissing an employee on his commit- 
ting a single act of negligence; on the other, their Lordships 
would be very loth to assent to the view that a single outbreak 
of bad temper, accompanied it may be with regrettable 
language is a sufficient ground for dismissal. The learned 
Chief Justice was stating a proposition of mere good sense 
when he observed that in such cases one must apply the 
standards of men and not of angels and remember that men 
are apt to show temper when reprimanded. Placing, however, 
all proper weight on these considerations their Lordships have 
yet to determine in view of the facts found by the Trial Judge, 
apart of course from the vital finding that the circumstances 
‘justified dismissal, whether the misconduct of the respondent 
was not such as to interfere with and to prejudice the safe and 
proper conduct of the business of the company and therefore 
to justify immediate dismissal. 

It must be remembered that the test to be applied must 
vary with the nature of the business and the position held by 
the employee, and that decisions in other cases are of little 
value. We have here to deal with the business of life insur- 
ance. A mistake in accepting a risk may lead to a very consi- 
derable loss, and repetition of such mistakes may lead to 
disaster. The undertaking is one in which the undertaking of 
each individual risk is necessarily hazardous; and it is only by 
unremitting care and prudence that the business can profitably 
be carried on. If an officer of a life insurance company, 
whatever his motive may be, withholds from his superiors 
information which will in all probability lead them to refuse a 
risk, and a fortiori if it is one of exceptional character and 
magnitude, it would seem to be very difficult for his superiors 
to be confident that he will in the future properly carry out the 
important duties entrusted to him. In other words, if a person 
in charge of the life assurance department subject to the super- 
vision of superior officers, shows by his conduct or his neglig- 
ence that he can no longer command their confidence, and if 
when an explanation is called for he refuses apology or 
“amendment, it seems to their Lordships that his immediate 
dismissal is justifiable. 
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Some at least of the above considerations seem not to 
have been present to the minds of the learned Judges on the 
appeal to the High Court. In particular their Lordships. 
cannot agree that the respondent was guilty of a mere error: 
of judgment. They are satisfied from the evidence: given at. 
the trial that the respondent recommended the issue of the 
endowment policy, well knowing that the managing governor 
would have rejected it, and in the hope or the expectation that 
Mr. Iyer would not remember the facts as to the re-insurance’ 
proposal. They take a serious view as to the interview of the 
21st December and they draw a different inference from that. 
of the learned Judges as to the true meaning of the respon- 
dent’s behaviour. Further and with all respect to the learned. 
Judges in the Appeal Court they are of opinion that it is a. 
mistake to consider the action of the respondent in approving 
the risk and his conduct at the interview as if these two 
matters could separately be excused or explained. They. are 
in truth inseparable from the point of view of the action of- 
Mr. Mody and Mr. Iyer in giving the notice of dismissal. On- 
a review of the whole case their Lordships. must come to the. 
conclusion that the learned Trial Judge was justified in his 
view of the facts and in the conclusion at which he arrived. 


For the reasons above stated their Lordships are of 
opinion that the appeal should be allowed, the decree of the 
Division Bench set aside, and the decree of the Trial Judge 
restored. The respondent will pay to the appellants their costs 
of the appeal to the Division Bench and of this appeal in addi- 
tion to the costs: awarded by the trial Court. They will 
humbly advise His Majesty accordingly. : 


Solicitors for Appellants: E. F. Turner & Sons, 
Solicitors for, Respondent: T. L. Wilson & Co. 
RCC. . Appeal allowed, ` -: 
B.V.V. Case NS a ee 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Allahabad. ] 


Present:—Lorp MaucHam, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 


Muhammad Husain Khan and 
others l .. Appellants* 
v. 
Babu Kishva Nandan Sahai, minor 
through Babu Deva Nandan 
Sahai .. Respondent. 


Hindu Law—Joint family property— Ancestral” estate—Meaning— 
Property inherited from maternal grandfather—Son of person inheriting 
whether takes interest by birth—Civil Procedure Code (V of 1908), S. 99— 
Applicability to case before Privy Council—Suit by husband—Continuance by 
widow—Application for amendment of plaint so as to introduce personal 
right of widow—Amendment allowed and trial proceeded with—Objection to 
amendment raised before Board—Procedure. 

The rule of Hindu Law is well settled that the property which a man 
inherits fromany of his three immediate paternal ancestors, namely, his 
father, father’s father and father’s father’s father, is ancestral property as 
regards his male issue and his son acquires jointly with him an interest in it 
by birth. Such property is held by him in coparcenary with his male issue and 
the doctrine of survivorship applies to it. But the son does not acquire by 
birth an interest jointly with his father in the estate which the latter inherits 
from his maternal grandfather. 

The word “ancestor” in its ordinary meaning includes an ascendant in 
the maternal as well as the paternal line; but the ancestral estatein which 
under the Hindu Law a son acquires jointly with his father an interest by 
birth must be confined as shown by the original text of the Mitakshara to the 
property descending to the father from his male ancestor in the male line. 

Raja Chelikanit Venkayyammea Garu v. Raja Chelikant Venkataramanay- 
yamma, (1902) 12 M.L.J. “299: L.R.29 I.A. 156: LL.R. 25 Mad. 678 (P C.), 
explained. 

The provisions sof the Civil Procedúre Code do not regulate the procedure 
of the Privy Council in hearing appeals from India but the rule embodied in 
S. 99 of the Code is calculated to promote justice and accordingly the Board 
will not adopt a course which would merely have the effect of prolonging 
litigation where the alleged misjoinder of causes of action in the Courts 
below has neither affected the merits of the case nor the jurisdiction of the 
Court. Where the plaintiff died pending disposal of his suit and his widow 
having brought herself on record applied for an amendment of the plaint so 
as toinclude her personal right to the property and the Court permitted the 
amendment and allowed her to agitate her personal right as an alternative 
cause of action and the suit was tried on the amended plaint in respect of 
both the causes of action, 

Held, that even if it was objectionable for the trial Court to have 
allowed the amendment of the plaint so as to introduce a new cause of 





* P, C. Appeal No. 97 of 1934. 7th May, 1937. 
Allahabad Appeal No. 21 of 1933. ` 
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action, the trial having proceeded on the basis of the amended plaint it was 
not necessary for the Board to interfere and render the trial abortive. 
Decision of the Allahabad High Court affirmed. 

Appeal froma decree of the High Court of Judicature 
at Allahabad, dated 23rd January, 1933 (Bennet and Rachhpal 
Singh, JJ.), reversing a decree of the Subordinate Judge of 
Banda dated 17th January, 1929. 


A, M. Dunne, K. C., W. Wallach and T.K. Kidwai for 
Appellants.—The amendment of the plaint offends against O. 2,r. 5 
of the Code of Civil Procedure, 1908, and is therefore not permis- 
sible. The amendment changes the nature of the suit, and the 
cause of action. As originally brought by Bindeshri, the suit was 
to set aside a sale on the ground of collusion and fraud, and it 
cannot be changed as is now sought to be done, by adding a con- 
tention that Bindeshri had only a life interestin the property 
and that his widow, who was brought on to the record on his 
death, was under the alleged will entitled absolutely to the estate. 
The widow cannot come into the suit and raise a separate case of 
her own. Refers to Ma Shwe Mya v. Maung Mo Hnaungl, The 
object of O. 2, r. 5 is to keep separate the class of cause of action 
which is peculiar to a representative of a deceased plaintiff who 
has been made a party to the suit in that capacity. The widow 
here is making a claim which has nothing to do with that of her 
husband. On the proper construction of the rule, she should have 
been relegated to her own suit. [See Mulla’s Code of Civil Pro- 
cedure, Fifth Edition (1926), at p. 202.] It would lead to grave 
mischief to allow such an alteration as is intended in the present 
case by treating it merely as a misjoinder under S. 99 of the Code, 
That section should not be treated as a provision which gets over 
an error expressly provided against by O. 2, r. 5. 

[Lord Maugham drew attention to Lord Tredegar v, Roberts2.] 

The second point is that the property in this suit was the 
property of the joint Hindu family consisting of Ganesh Prasad 
and his son, Bindeshri, and that Ganesh was therefore not com- 
petent to dispose of it by will. It washeld by the Board in Raja 
Chelikani Venkayyamma Garu v. Raja Chelikant Venkatarama- 
nayyamma3 that a grandson inheriting property from his maternal 
grandfather takes it as ancestral property, and that, if he has 
brothers, it forms joint family property with the rule of survivor- 
ship at once attaching to it, the brothers accordingly not taking it 
as tenants in common or as if it were self-acquired property, 
but as joint property. 


1. (1921) L.R. 48 I.A. 214 at 217: LL.R. 48 Cal. 832 (P.C). 
3 2. (1914) 1 K.B. 283. 
3. (1902) 12 M.L.J. 299: ES: 29 LA. 156: LL.R. 25 Mad. 678 (P.C.). 
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{Lord Maugham: In Mulla’s Principles of Hindu Law it is 
stated at p. 235 that “ancestral property is unobstructed heritage’. | 

I submit that the Board have in Raja Chelikani’s case (supra) 
said that obstructed heritage can be ancestral property. That 
different constructions have been placed on the Board’s judgment 
in that case in India can be seen from Karuppai Nachiar v. 
Sankaranarayanan Chetii and othersiand Vythinatha Aiyar v. 
Yeggia Narayana Aiyar2 which are decisions in my favour, and 
Jamna Prasad v. Ram Partab8, Karri Ramayya v. Villoori Jagan- 
nadhan4 and Bishwanath v. Ganjadhari all of which are against my 
proposition. I submit that, in view of the Board’s decision in 
Raja Chelikani’s case (supra) it is clear that there can be property 
descended from a maternal grandfather to daughters’ sons which 
is not an unobstructed heritage but an obstructed heritage, which 
in the hands of the daughters’ sons upon that descent is and 
becomes ancestral property, so that any son born to those sons 
afterwards is with his father a joint owner of the property. 
Reference was also made to Colebrooke’s edition of the Mitak- 
shara, Chap. 2, S. 2, para. 6,and Mayne on Hindu Law and Usage 
(1922), 9th Edition, p. 826, para. 563 (A). 

L. De Gruyther, K.C., S. Hyam and T. Prasad for Respon- 
dent were called upon to argue only as to the question whether 
the property in dispute was ancestral property. There are 
two separate and distinct legal conceptions: (1) Two or more 
persons acquiring a joint estate as tenants in common, and (2) 
acquisition of an estate by birth. A joint estate by birth can be 
acquired only through paternal relatives, and not through 
females. (See Mayne on Hindu Law and Usage (1922), 9th Ed., 
Ss. 268, 270, 271, 274 and 276.) If nephews inherit by a brother, 
they take by inheritance, but it is not ancestral property. If a man 
dies leaving no widow and no sons, his daughters take his pro- 
perty by survivorship, and it is only when the last daughter dies 
that the daughters’ sons come inat all,and then they take per 
capita, If there are several sons by different daughters, they 
cannot take asa joint family. Raja Chelikani’s case (supra) is 
of aspecial character. There a grandfather died leaving as his 
heirs two grandsons by one of his daughters . Both the sons were, 
at the time when they took the grandfather’s property, members 
of a joint and undivided Hindu family, and the question was not 
whether they had acquired an interest by birth, but whether they 
were joint tenants, that being the only point argued and decided. 
(Counsel referred to pp. 157, 159, 164 and 165 of the report.) 





1. (1903) 13 M.L.J. 398: I.L.R. 27 Mad. 300 (F.B.). 
2, (1903) 1.L.R. 27 Mad. 382. 3. (1907) I.L.R. 29 All. 667, 
4, (1915) LL.R. 39 Mad. 930, 5. (1917) 3 Pat.L.J. 168, 
20 


PC. 


Muhammad 
Husain 
Khan 
v. 
Babu 
Kishva 


Nandan 
Sahai. 


PCs 
Muhammad 
Husain 

Khan 
v: 
Babu 
Kishva 
Nandan 
Sahai. 


Sir 
Shadi Lal. 


i54 THE MADRAS LAW JOURNAL REPORTS. [1937 


There was no question in that case of a right acquired by birth, 
the only question was whether the two brothers took by survivor- 
ship inter se or not. Reference was then made to the following 
cases Atar Singh v. Thakar Singhi, Bishwanath v. Ganjadhar?2, 
Jamna Prasad v. Ram Partap3, Karuppai Nachiar v, Sankara- 
narayanan Cheiti and otherst and Vythinatha Aiyar v. Yeggia 
Narayana Aiyars, 

7th May, 1937. Their Lordships’ ademen was delivered 
by 

Sır SHap1 LAaL.—This is an appeal from a decree of the 
High Court of Judicature at Allahabad, dated the 23rd 
January, 1933, which reversed a decree of the Subordinate 
Judge of Banda, dated the 17th January, 1929, and allowed 
the plaintiff’s claim for possession of a village called Kalinjar 
Tirhati with mesne profits thereof. 

One Ganesh Prasad, a resident of Banda in the Province 
of Agra, was the proprietor of a large and valuable estate, 
including the village in dispute. He died on the 10th May, 
1914, leaving him surviving a son, Bindeshri Prasad, who was 
thereupon recorded in the Revenue Records as the proprietor 
of the estate left by his father. 

In execution of a decree for money obtained by a creditor 
against Bindeshri Prasad the village of Kalinjar Tirhati was 
sold by auction on the 20th November, 1924; and the sale was 
confirmed on the 25th January, 1925. Bindeshri Prasad then 
brought the suit which has led to the present appeal claiming 
possession of the property on the ground that the sale was 
vitiated by fraud. He died on the 25th December, 1926, and 


in- March, 1927, his widow, Giri Bala, applied for the substitu- 


tion of her name as the plaintiff in the suit. She was admit- 


‘tedly the sole heiress of her deceased husband, and this 


application was accordingly granted. She also asked for 
leave to amend the plaint on the ground that under a will 
made by his father-in-law, Ganesh Prasad, on the 5th April, 


1914, her husband got the estate only foe his life, and that 


on the latter’s death his life interest came to an end, and 
the devise in her favour became operative, making her 
absolute owner of the estate including the village in question. 





a 


“1, (1908)18 ML.J. 379; L.R. 35 LA. 206 at 207, 211: LL.R. 35 Cal. 1039(P.C.). 


2. (1917) 3 Pat.L.J. 168 at 171. 3. (1907) I.L.R. 29 All, 667 at 668. 
4, (1903) 13 M.L.J. 398: LL.R. 27 Mad. 300 (E.B.). 
. 5. (1903) LL.R. 27 Mad. 382. 
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She accordingly prayed that, even if the sale be held to be 
binding upon her husband, it should be declared to be in- 
operative as against her rights of ownership. 


The Trial Judge made an order allowing the amendment, 
and on the 28th May, 1927, recorded reasons to justify that 
order. In July, .1927, however, when the defendants in their 
additional pleas again objected to the amendment, the learned 
Judge framed an issue as to the validity of the amendment. 
He was, thereafter, transferred from the district, and his 
successor, who decided the suit,. dismissed it on various 
grounds, and one of these grounds was that the amendment 
of the plaint changed the nature of the suit and should not 
have been allowed. The High Court, on appeal by the plain- 
tiff, has dissented from that conclusion, and held that the 
amendment was necessary for the purpose of determining the 
real questions in controversy between the parties. 


‘On behalf of the defendants; who are the appellants before 
their Lordships, it is contended that, while ‘Giri Bala could 
continue the suit on the cause of action, -which accrued to her 
husband, she was not entitled to add to it an alternative cause 
of action which accrued to her in her personal capacity. It is, 
however, clear that the suit has been tried.on the amended 
plaint, and that the parties have adduced all the evidence 
relating to both the causes of action. Their Lordships do not 
think that, even if there is any substance in the objection 
raised to the amendment of the plaint, it should now be 
allowed to prevail, and all the time and labour expended on 
the trial of the suit should be thrown away. To prevent the 
mischief which may be caused by the reversal of the decree in 
a case of this kind, S. 99 of the Code of Civil Procedure, 
1908, provides that no decree shall be reversed or substantially 
varied, nor shall any case be remanded in appeal, on account 
of any misjoinder of parties or causes of action, or any error, 
defect or irregularity in any proceedings in the suit, not 
affecting the merits of the case or the jurisdiction of the 
Court. Now, the High Court has decided that the trial of the 
suit on the alternative causes of action is sanctioned by the 
law, and it is not suggested that the alleged misjoinder. of the 
causes of action has affected the merits of the case or the 
jurisdiction of. the Court. The issue is now narrowed down 
to the. simple point whether, even if there-was a misjoinder, 
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their Lordships should, on that ground, reverse the decree 
granted by the High Court. The provisions contained in the 
Civil Procedure Code do not regulate the procedure of their 
Lordships in hearing appeals from India, but there can be no 
doubt that the rule embodied in S. 99 proceeds upon a sound 
principle, and is calculated to promote justice; and their Lord- 
ships are not prepared to adopt a course which would merely 
prolong litigation. Assuming that the High Court has erred 
in over-ruling the objection to the amendment and in up- 
holding the trial on both the causes of action, they do not 
think that the trial should be rendered abortive, when the 
alleged misjoinder has affected neither the merits of the case 
nor the jurisdiction of the Court. 

The next question for determination is whether Giri Bala 
has established her title to the village in dispute, and the 
answer to that question depends upon the factum and the 
validity of the will alleged to have been made, on the Sth 
April, 1914, by her father-in-law, Ganesh Prasad, upon which 
she founds her claim. 

[His Lordship discussed the evidence and concluded :] 

Their Lordships, therefore, agree with the High Court 
that the issue as to the factum of the will must be decided in 
favour of the plaintiff. - Í 

The validity of the willis challenged on the ground that 


the testator had no authority to dispose of the property, as it 
belonged to a Hindu coparcenary consisting of himself and 


. his son. Itis common ground that the property was inherited 


by Ganesh Prasad from his maternal grandfather, Jadu Ram, 
and the question arises whether it was ancestral in his hands 
in the sense that his son acquired therein an interest by birth 
jointly with him. There is a diversity of judicial opinion upon 
this question in India, vide, inter alia, Karuppai Nachiar v. 
Sankaranarayanan Chetti and others!, Jamna Prasad v. Ram 
Pariab2 and Bishwanath v. Ganjadhar8. The matter is of 
considerable practical importance, and their Lordships think 
that it should not be left in a state of uncertainty. 

Counsel for the appellants argues that the property 
inherited by a daughters son from his maternal grandfather 
is ancestral property, and he relies, in support of his argument, 


1. (1903) 13 M.L.J. 398: LL.R. 27 Mad. 300 (F.B.). 
2. (1907) LL.R. 29 All. 667. 3. (1917) 3 Pat.L.J. 168, 
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upon the expression “ancestral property ” as used in the 
judgment of this Board in Raja Chelikani Venkayyamma Garu 
v. Raja Chelikani Venkataramanayyammal, in describing the 
property which had descended from the maternal grandfather 
to his two grandsons. Itis to be observed that the grandsons 
referred to in that case were the sons of a daughter of the 
propositus, and constituted a .coparcenary with right of 
survivorship. On the death of their mother they succeeded to 
the estate of their maternal grandfather, and continued to be 
joint in estate until one of the brothers died. Thereupon, the 
widow of the deceased brother claimed to recover a moiety of 
the estate from the surviving brother. The question formulated 
by the Board for decision was, whether the property of the 
maternal grandfather descended, on the death of his daughter, 
to her two sons jointly with benefit of survivorship, or in 
common without benefit of survivorship. This was the only 
point of law which was argued before their Lordships, and it 
does not appear that it was contended that the estate was 
ancestral in the restricted sense in which the term is used in 
. the Hindu Law. Their Lordships decided that the estate was 
governed by the rule of survivorship, and the claim of the 
widow was, therefore, negatived. The brothers took the 
estate of their maternal grandfather at the same time and by 
the same title, and there was apparently no reason why they 
should not hold that estate in the same manner as they held 


their other joint property. The rule of survivorship, which | 


admittedly governed their other property, was held to apply 
also to the estate which had come to them from their maternal 
grandfather. In these circumstances it was unnecessary to 


express any opinion upon the abstract question of whether the . 


property, which a daughter’s son inherits from his maternal 
grandfather, is ancestral property in the technical sense that 
his son acquires therein by birth an interest jointly with him. 
This question was neither raised by the parties nor determined 
by the Board. It appears that the phrase “ ancestral property ”, 
upon which reliance is placed on behalf of the appellants, was 
used in its ordinary meaning, namely, property which devolves 
upon a person from his ancestor, and not in the restricted 
sense of the Hindu Law which imports the idea of the 
acquisition of interest on birth by a son jointly with his 
father. 





1, (1902) 12 M.L.J. 299: L,R. 29 L.A. 156; I.L.R. 25 Mad, 678 (P.C.). 
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There are, on the other hand, observations in a later 


Muhammad judgment of the Board in Atar Singh v. Thakar Singh, 
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which are pertinent here. It was stated in that ` judg- 
ment that unless the lands came “by descent from a lineal 
male ancestor in the male line, they are not deemed ancestral 
in Hindu Law”. This case, however, related to the property 
which came from male collaterals, and not from maternal 
grandfather; and it was governed “by the custom of the 


` Punjab”, but it was not suggested that the custom differed 


from the Hindu Law on the issue before their Lordships. 


The rile of Hindu Law is well-settled that the property 
which a man inherits from any of his three immediate paternal 
ancestors, namely, his father, father’s father and father’s 
father’s father, is ancestral property as regards his male issue, 
and his son acquires jointly with him an interest in it by birth. 
Such property is held by him in coparcenary with his male 
issue, and the doctrine of survivorship applies to it. But the 
question raised by this appeal is whether the son acquires by 
birth an interest jointly with his father in the estate, which the 
latter inherits from his maternal grandfather. Now, Vijna- - 
nesvara, the author of Mitakshara, expressly limits such right 
by birth to an estate which is paternal or grand-paternal. It is 
true that Colebrooke’s translation of the 27th sloka of the first 
section of the first chapter of Mitakshara, which deals with 
inheritance, is as follows: “It is a settled point that property 
in the paternal or ancestral estate is by birth.” But Colebrooke 
apparently used the word “ancestral” to denote grand-paternal, 
and did not intend to mean that in the estate, which devolves 
upon a person from his male ancestor in the maternal line, his 
son acquires an interest by birth. The original text of the 
Mitakshara shows that the word used by Vijnanesvara, which 
has been translated by Colebrooke as “ancestral”, is paitamaha 


(fame) which means belonging to pitamaha (fama). Now, 
pitamaha ordinarily means father’s father, and, though it is 
sometimes used to include any paternal male ancestor of the 
father, it does not mean a maternal male ancestor. 


Indeed, there are other passages in Mitakshara which 
show that it is the property of the paternal grandfather in 
which the son acquires by birth an interest jointly with, and 
equal to that of, his father. For instance, in the 5th sloka of 


Are He 


1. (1908) 18 M.L.J. 379: E.R. 35 I.A; 206: [.L.R. 35 Cal, 1039 (P.C.). 
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the fifth section of the first chapter, it is laid down that in the 
property “which was acquired by the paternal grandfather... 
the ownership of father and son is notorious; and, therefore, 
partition does take place: For, or because, the right is equal, 
or alike, therefore, partition is not restricted to be made by the 
father’s choice, nor has he a double share.” Now, this is the 
translation of the sloka by Colebrooke himself, and it is signi- 
ficant that the Sanskrit word, which is translated by him as 


“paternal grandfather”, is pitamaha (Ñam). There can, 
therefore, be no doubt that the expression “ancestral estate” 
used by Colebrooke in translating the 27th sloka of the first 
section of the first chapter was intended to mean grand-pater- 
nal estate. The word “ancestor” in its ordinary meaning 
includes an ascendant in the maternal, as well as the paternal, 
line; but the “ancestral” estate, in which, under the Hindu Law, 
a son acquires jointly with his father an interest by birth, must 
be confined, as shown by the original text of the Mitakshara, 
to the property descending to the father from his male ancestor 
in the male line. The expression has sometimes been used in 
its ordinary sense, and that use has been the cause of misunder- 
standing. 


_ The estate, which was inherited by Ganesh Prasad from 
his maternal grandfather, cannot, in their Lordships’ opinion, 
be held to be ancestral property in which his son had an inte- 
rest jointly with him. Ganesh Prasad consequently had full 
power of disposal over that estate, and the devise made by him 
in favour of his daughter-in-law, Giri Bala, could not be 
challenged by his son or any other person. On the death of 
her husband, the devise in her favour came into operation and 
she became the absolute owner of the village Kalinjar Tirhati, 
as of the remaining estate; and the sale of that village in exe- 
cution proceedings against nee husband could not adversely 
affect her title. 


For the reasons above stated, their Lordships are of opinion 
that the decree of the High Court should be affirmed, and this 
appeal should be dismissed with costs. They will humbly 
advise His Majesty accordingly. 

Solicitors for Appellants: T. L. Wilson & Co. 

Solicitors for Respondent: Doughlas Grant & Dold. 


R. C. C. Appeal dismissed. 
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[FULL BENCH. ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir Horace OWEN COMPTON BzrasLey, Kt., 

Chief Justice, Mr. Justice MOCKETT AND Mr. Justice 

Horwlit. E 

In re A First Grade Pleader.* 


Legal Practitioners Aci(XVII of 1879), S. 13 (b)—Pleader—Temporari- 
ly appropriating client’s moneys for his private use—Petition to Court for 
disciplinary action—Subsequent restoration of money to chent and withdrawal 
by. him of the charges—Court, if can permit such squaring—Professional 
misconduct, 

Where a legal praċtitioner converted the moneys of his client in his 
hands for his private use and did not return it for some time after demand 
by the client, or inform the client of such conversion the practitioner is 
guilty of professional misconduct, and the fact that he, by a subsequent 
agreement with the client, restored the moneys to the client who received the 
same, does not make the act any the less one’ of professional misconduct, 
though the subsequent restoration of the money may have some bearing on 
the question of punishment. When once a case of professional misconduct has 
been brought to the notice of the Courts, then the charge cannot be permitted 
to be squared, as it is afterwards the concern of the Courts to maintain the 
prestige and honourable name of the legal profession. 


This case came on for hearing on Wednesday, the 14th day ` 
of April, 1937, after service of notice under S. 13, cl. (b) of 
the Legal Practitioners Act, upon the respondent herein, namely, 
Mr.—, First Grade Pleader, Vizagapatam, calling upon him 
to show cause why disciplinary action should not be taken 
against him for his grossly improper conduct in the discharge 
of his professional duty in that he, in his capacity as Pleader, 
engaged by A. Mallikarjunudu, decree-holder in O. S, No. 356 
of 1932 on the file of the Court of the District Munsif of 
Bhimavaram, for executing the said. decree, had with him a 


-sum -of Rs. 70-10-0 to the credit of the said client, that he 


fraudulently and dishonestly misappropriated the said amount 
of his client to his own use and did not return it despite 
several demands, that he displayed gross negligence in the 
matter of conducting the execution petition against one 
Satyanarayanaraju, entrusted to him by his said client, that he 
displayed gross negligence in not opposing the adjudication of 
the said Satyanarayanaraju as an insolvent, though requested 
by his client to do so, and that he dishonestly and fraudulently 
showed a sum of Rs. 6-8-0 as “Sadar” in his statement of 


account furnished to his said client on 4th February, 1934, 





* In the matter of A ist Grade Pleader, Vizagapatam. 21st April, 1937, 
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upon perusing the report of the District Judge of Vizagapatam 
dated 12th February 1937, and the connected papers in the 
case. 

R. Ramamurtt for The Advocate-General in support of 
the notice. 

Kasturi Seshagiri Rao, Advocate for The First Grade 
Pleader in question. 
l The complainant not appearing in person or by pleader. 

The order of the Court was made by 

The Chief Justice.—These proceedings relate to a sum of 
Rs. 70-10-0 which belonged to one Aletti Mallikarjunudu, a 
client of the respondent and which sum the respondent by a 
letter of the 4th February, 1934 (Ex. A-3) admitted that he 
had in his possession. The respondent did not return that 
‘money to his client in spite of the repeated requests in writing 
to do so and eventually the client sent a registered letter of 
demand on 24th December, 1934, which the postal acknowledg- 
ment shows was received on 2nd January, 1935, by the 
respondent. This registered letter, however, did not produce 
any reply. A further registered letter was sent to the respon- 
dent on 14th March, 1935, demanding the return of Rs. 65 
within four days and telling him to hand over the papers in 
the suit to another Advocate at Vizagapatam and that he was 
to take no further steps with regard to this suit. This letter 
is shown by the postal acknowledgment to have been received 
by the respondent on 19th March, 1935. No reply was made 
to this letter also. Eventually on 11th June, 1935, a petition 
against the respondent was presented to the District Munsiff 
of Vizagapatam by the client A. Mallikarjunudu setting out 
the facts and stating that the petitioner believed that the 
respondent had appropriated his funds for hisown needs. He 
further charged him with not opposing an insolvency petition 
filed by the judgment-debtorin the suit in which the respondent 
had acted on the petitioner’s behalf in spite of his instructions. 
Subsequently the petitioner met the respondent in October, 
1935, and then the latter admitted that he had used the money 
temporarily for his own sudden and unforeseen private 
purpose, namely, for his journey to a village in West Godavari 
in ‘connection with his father-in-law’s sudden death and said 
that he thought that the petitioner would not mind his using 
the money for such a sudden private purpose.’ It appears’ that 
the petitioner after this explanation readily forgave the 
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appropriation of the money and it was arranged that of the 
amount owing Rs. 40 was to be paid in cash and the remain- 
ing Rs. 30-10-0 would be kept by the respondent in payment 
of future professional work to be done by him. The Rs. 40: 
cash payment is represented by payments in two instalments 
of Rs. 20 each in October, 1935. Subsequently an endorsement 
was made on Ex. A-4, which is the copy of an account furnished 
by the respondent to the petitioner on 4th February, 1934, as. 
follows :— 


“ The matter has been adjusted, and it need not be pressed”. 


There seems to be some confusion with regard to this 
endorsement which is Ex. A-7 as the District Judge states in 
his report that when asked by his predecessor Mr. Lancashire 
on 22nd July, 1936, about his petition the petitioner endorsed 
on it that the matter had been adjusted and the petition was. 
not pressed. It would appear from this that the endorsement. 
was made upon the petition and not on Ex. A-4. However 
that is immaterial. The position that time was, therefore, 
that the respondent had had in his hands money belonging to. 
his client for a considerable time and that in spite of repeated 
demands did not return the money to him but instead upon 
some date about which no information has been given by him 
he used his client’s money for his own purposes and did so 
without having first of all obtained his client’s permission to 
do so or told him about it after he had done so. This was, 
therefore, a clear case of the wrongful use for his own 
purposes, by a legal practitioner of his client’s money; and it 
is obvious that the money was so used because the legal prac- 
titioner had not sufficient money of hisown. That these facts. 
disclose a case of professional misconduct is obvious; and 
although the respondent may have been accused by the client 
of fraudulently and dishonestly using the money, it is not 
necessary that fraud or any other criminal offence should be 
proved. lt is sufficient if it is shown that a legal practitioner 
has intentionally used his client’s money for his own purposes. 
without his client’s permission; and it is quite unnecessary to- 
consider whether he did so with any intention of defrauding 
his client. He may have every intention of restoring the 
money to his client later on but he is nevertheless guilty of 
professional misconduct in converting the money to his own 
use even temporarily. It is not out of place to observe that it 
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is probable that in most cases which end disastrously for 
persons entrusted with the money of others there is anoriginal 
intention to restore the money. The clerk entrusted with his 
master’s money may gamble with it hoping that the gamble 
will be successful in which case he returns his master’s money 
and his master remains in ignorance of the use to which it was 
temporarily put. But gambles are not so often successful and 
the money cannot be returned and disaster is the result. Legal 
Practitioners who have in their hands the money of their 
clients must under no circumstances utilise that money for 
their own purposes without the sanction of their clients; and 
even to take a loan froma client is undesirable, so much so 
that in the 

“ Instructions to the members of the Bar issued by the Madras Bar 
Council dated 2nd April, 1933.” 

It is laid down that 

“ Practitioners should avoid arrangements by which clients’ moneys in 
their hands are converted into loans. Butin no case should such conversion 
be made without the previous consent in writing of the client.” 

This instruction was given in pursuance of views expres- 
sed by the judges of this High Court. That being so, how is 
the charge of misconduct affected by the amicable settlement 
of the matter come to between the petitioner and the respon- 
dent once such an offence has been brought to the notice of the 
Court? The answer is that, when once an act of professional 
misconduct has been committed such as the one here, any 
subsequent agreement by the legal practitioner to restore the 
money and his client to receive it back does not make the act 
any the less one of professional misconduct though the subse- 
quent restoration of the money may have some bearing on thé 
question of punishment. When a case of professional mis- 
conduct has been brought to the notice of the Courts, then the 
charge cannot be permitted to be “squared”. Clients whose 
money legal practitioners have wrongly utilised have no 
interest at all except to get their money back, and if they do, are 
quite prepared to withdraw the charges. They are not in the 
least degree interested in any rules of professional conduct, 
although many of these are framed for the benefit of the 
public, nor do they care anything about the prestige and 
honourable name of the legal profession and where the 
disciplinary functions of the Courts have been invoked and the 
money has been returned to them, they are not interested in 
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the control of the Courts over legal practitioners, This 
however is the concern of the Courts; and mere restoration of 
the money to the client by a legal practitioner who has impro- 
perly used it for his own purposes cannot be any ground for 
allowing the withdrawal of such a charge. The Court’s 
concern is to exercise its control over legal practitioners who 
have converted their client’s money to their own use; the 


‘client’s concern is to get his money back. We have dealt with 


this topic at some length because it has been made clear to us 
not only in these proceedings but in similar proceedings that 
there is an impression that charges like this when they have 
once been made, to the Court, can be “squared” in the same way 
as this obviously has been, and we are all the more constrain- 
ed to say what we have because it appears to us that to some’ 
extent the District Judge is under the same misapprehension. 
He finds that the legal practitioner appropriated this money to 
his own sudden and unexpected private use in the bona fide 
belief that his client would not mind it in the circumstances and 
without any fraudulent or dishonest intent to misappropriate 
the amount and further that he foolishly detained the money 


‘and failed to reply to his client’s letters owing to his pique at 


another vakil having been engaged and was expecting his client 
to go to him in person and was intending to return the money 
then after some rebuke for having engaged another vakil. He 
thinks that the legal practitioner believed that his client would 
approve of this diversion of his funds for his own private 
purpose in the special circumstances and that this cannot be 
said to be wholly unreasonable in view of the relationship as 
lawyer and client and the sudden death and the consequent 
urgent journey rendered necessary by it and indeed his client’s 
readily forgiving the diversion is itself proof, he thinks, of the 
unreasonableness of the legal practitioner’s belief. In other 
words, in order to escape serious consequences of his conduct a 
legal practitioner who converts his client’s money to his own 
use has only got to say that he thought that his client would 
not object to its use in that way and subsequently by agreeing 
to repay the money to his client obtain his client’s forgiveness. 
The District Judge in the end certainly says that the legal 
practitioner deserves to be severely censured for utilising his 
client’s money for his private use without having previously 
obtained his client’s permission to do so. We are quite unable 
to understand why in the circumstances of this case the District 
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Judge should think that the legal practitioner’s belief that this 
client would not object to the use of his monéy by him was 
reasonable or even bona fide. The circumstances to which we 
refer are his studied neglect to tell his client that he had 
done so or to comply with his client’s demands to return 
the money or even to reply to them and his obvious diffi- 
culty in repaying only a part of the money in October, 
1935. The reasonableness of the legal practitioner’s belief 
and his bona fides at the time when he so used the money seem 
to us to be better tested by these latter facts than by.the subse- 
quent forgiveness of his conduct by his client upon his agree- 
ing to restore the money to him. We on the contrary think 
that the legal practitioner’s belief was not a reasonable one at 
all and indeed it is difficult to accept his statement that he had 
such bona fide belief. We are clearly of the view that the 
legal practitioner was guilty of professional misconduct and, 
were it not for the fact that the suspension of the renewal 
of his sanad pending the proceedings in this High Court, 
has resulted in his being unable to practice for some time we 
should not be satisfied with the punishment proposed by the 
District Judge, namely, severe censure. We think, however, 
that in view of what we have stated no further punishment 
-need be inflicted upon him. The order of the Court is that 
Mr. —, First Grade Pleader, Vizagapatam, is severely cen- 
sured for his conduct. 
S. V. V. —— Pleader censured. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JuSTICE VARADACHARIAR AND MR. 

Justice MocKETT. _ 
R. M. P. R: A. P. R. Kasi Chettiar 

alias Perichiappa Chettiar .. Appellant* (Defendant) 

v. 

V. A. L. V. Ramasami Chetti Firm 

by its managing partner V. A. L. 

V. Ramasami Chettiar .. Respondent (Plaintiff). 


Mortgage—Security bond executed by uncle of defendant—Defendant 
raising the plea that some items belonged not to the joint family properties— 
Issues ratsed—Whether defendant could be allowed to question title of mort- 
‘gagor. 

In a suit to enforce the charge created by a security bond executed by the 
uncle of the defendant to secure payment of moneys to plaintiff on dealings 
that had gone on between the uncle of the defendant and the plaintiff, the 


* Appeal No. 740f 1931. lith August, 1936. 


F.B... 


A First 
Grade 
Pleader, 
In Te, 


Beasley, C.J. 


w 


- Kasi 
Chettiar 
v 


Ramasami 
Chetti 
Firm. 


Kasi 
Chettiar 
u 


Ramasami 
Chetti 
Firm. 


Varada- 
chariar, J. 


166 THE MADRAS LAW JOURNAL REPORTS. "£1937 


defendant contended that he and his uncle were members of an undivided 
Hindu family, but that two items included in the security bond could not be 
made subject of the security as one was a self-acquisition of his own father 
and that in another his uncle had only one-sixth share. Some issues raised the 
questions whether the said items were of the joint family. The lower Court 
refused to record findings on those issues holding that they should be agitated 
in a separate suit but held on another issue raised, that the defendant in his 
capacity as legal representative of his uncle was estopped from questioning 
his uncle’s title to the mortgaged properties. 

Held, that the case was eminently a fit one forthe questions raised by 
the issues on which findings were not given by the lower Court being tried 
before the security properties were brought to sale. Hence appeal was to be 
remanded for fresh trial. 

The rule as to exclusion of a claim by way of a title paramount is not 
absolute or is subject toexceptions. Even if one should prefer not to state 
that the sale is subject to exceptions, much the same result will follow from 
holding that the reference to ‘title paramount’ in this connection must be 
taken only to exclude a claim by strangers whose interest in the property can 
in no circumstances be affected by the act of the mortgagor. In view of the 
personal laws of the parties, sucha clear cut distinction does not of law 
exist in litigation in this country. It often happens that in one set of circum- 
stances a mortgagor would have had power to impose a charge upon certain 
properties even to the extent of binding the interests of other persons therein 
but in another set of circumstances he might not have had such power; in 
such cases the defendant will stand to gain if the Court upholds his plea that 
the circumstances of the case were of the latter kind whereas he would be 
bound by the mortgage if the circumstances were of the former kind. A 
claim of self-acquisition by a member of a joint Hindu family can by no 
means be puton the same footing as a claim bya stranger to the mortgage 
because’even if that plea is negatived, the claimant will still have an interest. 
in the property which may be bound by the decree in the suit. 

Doraiswami Aiyangar v. Varadarajulu Naidu, (1927) 53 M.L.J. 647: 
A.LR, 1928 Mad. 2; Muthiah Servai v. Somasundaram Chettiar, A.I.R. 1928 
Mad. 199(2) ; Ramaswami Pillai v. Marimuthu Goundan, A.I.R. 1928 Mad. 764 
and Veeraraghavalu v. Suryanarayana, A.I.R. 1936 Mad. 338, referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge (Principal) of Devakotta, dated 16th day of April, 
1930, and passed in O. S. No. 93 of 1928. 

K. Rajah Aiyar and V. Ramaswamy Aiyar for Appellant. 

M. Patanjali Sastri and T. K. Sundararama Aiyar for 
Respondent. 

The judgment of the Court was delivered by 


Varadachariar, J.—This appeal arises out of a suit 
brought to enforce the charge created by a security bond (Ex. 
H) dated Ist May, 1925, executed by one Lakshmanan Chettiar, 
the uncle of the defendant, to secure repayment of moneys 
due on dealings that had gone on for some years between 
Lakshmanan Chettiar and the plaintiff. The plaint stated 
generally in paragraph 2 that Lakshmanan Chettiar died 
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without issue leaving no other heir except the defendant and 
that the defendant has succeeded to and has been enjoying the 
properties of the deceased Lakshmanan Chettiar as his heir. 
The defendant contended that he and Lakshmanan Chettiar 
were members of an undivided Hindu family, that, of the two 
items included in the security bond, item I was the self- 
acquisition of his father and could not therefore be subjected 
to a charge by Lakshmanan Chettiar, that item II was the 
joint property of the two branches to the extent of one-third 
and that the security bond could accordingly bind only 
Lakshmanan Chettiar’s one-sixth share in item II. 

Of the issues framed in the case, issues 1 to 3 related to 
the dealings alleged in the plaint and to the truth of the secu- 
rity bond. Issues 4, 5 and 6 raised the questions which we 
have above set forth from amongst the defences raised by the 
‘defendant. Issue 7 runs as follows :— 

“ Whether the defendant is not estopped from questioning the title of the 
deceased Lakshmanan Chetti to the properties detailed in the security 
bond?” ‘ 

We are not concerned in this appeal with the findings of 
the lower Court on issues 1 to 3. On issues 4, 5 and 6 the 
lower Court declined to record findings, holding that they must 
be agitated in a separate suit, because the questions raised by 
them were really in the nature of a plea of a title paramount. 
‘On issue 7 the lower Court held that the defendant in his 
character-as the legal representative of Lakshmanan Chettiar 
was estopped from questioning Lakshmanan Chettiar’s title to 
the mortgaged properties. 


The defendant who has appealed to this Court contends 
that there is no hard and fast rule by which the trial of issues 
4, 5 and 6 should be relegated to another suit and that it will 
be in the interests of all parties to have the questions raised 
by them decided in this suit, so that in one view he may have 
the opportunity of saving the property by paying off the 
amount due under the security bond and also that before the 
sale takes place in execution of the decree, all persons interest- 
ed may know what exactly is being brought to sale. In the 
circumstances of the case, there can-be little doubt as to what 
is the most convenient course. . It will scarcely be worth the 
while of a court auction-purchaser unless he is a speculator to 
purchase in execution of a decree directing the sale of the 
properties without knowing whether the mortgagor had any. 
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title thereto or not and the price fetched at such a sale will in 

all probability be so low as to cause loss both to the plaintiff 

and to the defendant. f 
On behalf of the respondent Mr. Patanjali Sastri has, 


. however, argued that the question of the propriety of trying 


these issues in this suit cannot be determined merely on grounds. 
of convenience but must be decided in the light of the well- 
established principle that in a suit to enforce a mortgage any 


` pleas in the nature of a claim by way of title paramount are 


not to be introduced. Our attention was drawn to several re- 
ported decisions wherein the Courts have held either that the 
plea should be excluded in the particular case or that the plea. 
could be tried in the circumstances of the particular case. In 
some decisions learned judges have stated that the rule as to- 
the exclusion of a claim by way of title paramount is not 
absolute or is subject to exceptions (cf. Nafar Chandra Kundu: 
v. Ratnamala Debil and Zakir Raza v. Madhusudan Dass?).. 
The point has been dealt with in three or four recent judgments. 
of this Court at some length and the leading cases have been 
reviewed (see Doraiswami Aiyangar v. Varadarajulu Naidus, 
Muthiah Servai v. Somasundaram Chettiar4, Ramaswami 
Pillai v. Marimuthu Goundan5 and also Veeraraghavalu v. 
Suryanarayanas). It is therefore unnecessary to refer to the 
cases again. Even if one should prefer not to state that the 
rule is subject to exceptions, much the same result will follow 
from holding that the reference to ‘title paramount’ in this. 
connection must be taken only to exclude a claim by strangers 
whose interest in the property can in no circumstances be 
affected by the act of the mortgagor. In view of the personal 
laws of the parties, such a clear cut distinction does not often: 
exist in litigations in this country. It often happens that in one 
set of circumstances a mortgagor would have had. power to- 
impose a charge upon certain properties even to the extent of 
binding the interests of other persons therein but in another set 
of circumstances he might not have had such power; in such 
cases the defendant will stand to gain if the Court upholds his. 
plea that the circumstances of the case were of the latter kind. 
whereas he would be bound by the mortgage if the circum- 
stances were of the former kind. A claim of self-acquisition 








1. (1910) 13 C.L.J. 85. 2. (1918) 45 I.C. 691. 
3. (1927) 53 M.L.J. 647: A.I.R. 1928 Mad. 2. 4. A.LR. 1928 Mad. 199. 
5. A.LR. 1928 Mad. 764. ` 6 A.LR. 1936 Mad. 338. 
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by a member of a joint Hindu family can by no means be put 
on the same footing as a claim by a stranger to the mortgage 
because evén if that plea is negatived, the claimant will still 
have an interest in the property which may be bound by the 
decree in the suit. We are of opinion for the reasons above 
given that this is eminently a fit case for the questions raised 
by issues 4, 5 and 6 being tried before the security properties 
are brought to sale.. We accordingly remand the case to the 
lower Court for the trial of issues 4,5 and 6. Its finding on 
issue 7 must be understood as not to preclude the trial of these 
issues. 

Mr. Patanjali Sastri suggests that if the question as to 
whether the security properties are joint family properties or 
not should be permitted to be tried in this action it is only fair 
that his client should have the opportunity of alleging and 
proving that the circumstances under which and the purpose 
for which the security bond was executed were such as to bind 
the whole interest of the joint family in those properties even 
if they were joint family properties. The plaintiff did not 
anticipate this line of defence and even after the written state- 
ment was filed no reply statement was filed raising this ques- 
tion; but as we are remanding the case for trial of issues 4, 5 
and 6 the plaintiff may be given an opportunity to file any 
reply statement on these lines above suggested and the defen- 
dant will also be at liberty to file his answers thereto and, if 
necessary, additional issues may be framed with reference to 
the contentions thus raised. 

The lower Court will embody in its revised decree appro- 
priate declarations in pursuance of its findings on issues 4, 5 
and 6 and the new issues, if any. The costs of this appeal will 
abide the result of the trial of issues 4, 5 and 6 and the new 
issues and will be provided for in the revised decree of the 
lower Court. . 

The memorandum of objections relates to the lower 
Court’s direction as to costs, but on the footing on which the 
trial in the lower Court proceeded that order was appropriate. 
The memorandum of objections must therefore be dismissed 
with costs. i 7 

The court-fee paid on the memorandum of appeal will be 
refunded. ` s ; 

K. C. Case remanded and 
` Memo. of objections dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. JUSTICE VE :ATARAMANA Rao. 
Mohamad Yusuf and others .. Appellants* (Plaintiffs) 


U. 
Narayana Pillai (died) and 
others .. Respondents (Defendants). 
Mohamad Limitation Act (IX of 1908), S. 20, cl. (2)—Prior mortgage—Decree 
Yusuf and sale of property—Purchase by and delivery of. possession to plaintif— 
Natavana Subsequent mortgagee’s suit after—Decree directing sale of the property 
Pillai. subject to previous morigage—Suit by plaintiff on the original mortgage after 


twelve years—Suit barred. 

A property was first mortgaged in 1903 to one N and subsequently 
to S in 1905. In 1906 N instituted a suit on the mortgage without 
impleading S, the second mortgagee, and in execution of his decree thereon 
obtained, purchased the property in 1908 and took delivery also in 1909. In 
1915 the suit property was sold to plaintiff’s father and was in plaintifi’s 
family’s possession up to 1928 when plaintiff was dispossessed in execution of 
the decree obtained by the fourth defendant herein. S, the second mortgagee, 
had assigned his mortgage in favour of the fourth defendant in 1910, who 
had filed a suit for realisation of moneys due under the mortgage. He 
impleaded plaintiff as a party defendant and a decree for sale was obtained 
which directed sale subject to previous mortgage on the property. In 1928 he 
obtained delivery of possession from plaintiff, Hence the present suit by the 
plaintiff was brought for recovery of money on the original mortgage of 1903. 

Held, that the suit was barred by limitation prima facie, having been 
brought on a mortgage of 1903. In the suit instituted by the fourth defen- 
dant there was a final decree of a competent Court directing sale of property 
subject to previous mortgage. Whether that decision was right or wrong, 
the fourth defendant acquiesced in the judgment and it would not be open to 
him to contend now that under the said decree no rights were conferred on 
the plaintiff. The result of the decree obtained by the fourth defendant was 
that the mortgage of N must be deemed to subsist and that plaintiff must be 
deemed to be an assignee of N’s mortgage and also of the ultimate equity of 
redemption. For the applicability of S. 20, cl, (2) of the Limitation Act the 
perception of rents and profits must be by a person in the capacity of a mort- 
gagee. Where a person was also the owner of the property, as the present 
plaintiff was, the perception of rents and profits by him would not be said to 
have been only in the capacity of a mortgagee. 

The property having been sold and purchased by N before the new Code 
of Civil Procedure, all rights as mortgagee became extinguished and N and 
his assigns should be deemed to have been in possession of the property only 
as.purchasers and not as mortgagees and therefore S. 20, cl. (2) of the Limi- 
tation Act would not be applicable. ` 

Bama Charan v. Kishore Mohan Roy, (1921) 64 I.C. 903 and Ram Charan 
v. Bhagwan Das, (1926) L.R. 53 I.A. 142: I.L.R. 48 All. 443 (P.C.), distin- 
guished. 


Second appeal against the decree of the District Court of 
East Tanjore at Negapatam in A.S. No. 168 of 1931 preferred 





* S, A. No. 558 of 1932. 26th February, 1937. 
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against the decree of the Court of the District Munsiff of 
Negapatam in O.S. No. 210 of 1930. 

K. Rajah Aiyar, K. Aravamuda Aiyangar and N.R. 
Raghavachariar for Appellants. 


G. Jagadeesa Aiyar and G. Ramanatha Aiyar for Respon- — 


dents. 
The Court delivered the following 


Jupcment.—The question involved in this second appeal 
is one of limitation. The facts necessary for its disposal may 
be briefly stated. The suit property belonged to one Doraisami 
Pillai who mortgaged it to one Narayanasami Aiyar in 1903. 
Subsequent to this mortgage, Doraisami Pillai executed 
another mortgage of the said property and some other property 
in favour of one Swaminatha Pillai in 1905. In 1906, Narayana- 
sami Aiyar instituted a suit on his mortgage, O.S. No. 265 of 
1906 on the file of the District Munsiff’s Court of Tiruvarur, 
without impleading the second mortgagee Swaminatha Pillai, 
and in execution of the decree obtained thereon, purchased the 
property in 1908 and took delivery of the same in March, 1909. 
In 1915.the suit property was sold to the plaintiff’s father and 
it was in the possession of the plaintiff’s family till 1928, when 
the plaintiff was dispossessed in execution of the decree 
obtained by the fourth defendant. Swaminatha Pillai assigned 
his mortgage in 1910 to the fourth defendant who filed O. S. 
No. 33 of 1920 in the Sub-Court of Mayavaram for the realisa- 
tion of the monies due under the mortgage. He therein 
impleaded the plaintiff as a party defendant to the suit.. A 
decree for sale was passed therein and it was confirmed by the 
appellate Court in appeal and the appellate decree (Ex. D) ran 
thus: 

“The mortgaged property hereunder described be sold subject to the 
prior mortgage of Ex. 1 on which Narayanasami Aiyar had obtained a 


. decree in O. S. No. 265 of 1906 on the file of the Tiruvarur District Munsiff’s 
Court.” 


The fourth defendant applied for execution of the decree 
which he obtained and brought the suit property to sale subject 
to the mortgage in favour of Narayanasami Aiyar and pur- 
chased the property and obtained delivery of possession in 
July, 1928. The plaintiff having been dispossessed filed the 
present suit for recovery of the money due on the mortgage, 
Ex. A. The main defence is one of limitation. Prima facie, 
the suit being on the mortgage of 1903, it is certainly barred 
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by limitation. But Mr. Rajah Aiyar contends that the date of 
dispossession gave him a new catse of action. In support of this 
herelies on a recent decision of this Court in Sambasiva Aiyar 
v. Subramania Pillai}. In that case Ramesam and Stone, JJ., 
held that where a prior mortgagee institutes a suit on his. 
mortgage without impleading the puisnee mortgagee or a. 
purchaser of a portion of the equity of redemption and the 
property is sold and purchased either by the prior mortgagee 
or by: a stranger, there are two courses open to the prior 
mortgagee or the purchaser in execution of the decree: 


(1) to. sue on the mortgage, in which case, the suit has- 
to be brought within twelve years from the time when the 
mortgage amount becomes due and payable, or 

(2) to proceed on the cause of action derived from his. 
title as auction-purchaser, in which case, the date of the execu~ 
tion sale or the date of resistance to delivery of possession in: 
pursuance of the sale might furnish the starting point for 
limitation. 

Madhavan Nair, J., in Gopalan Nair v. Moideen Madar? 
would seem to suggest that the starting point for limitation. 
must be computed only from the date of the sale certificate. 
But it is unnecessary to go into this question because the suit 
is specifically based on the mortgage and could only be based. 
on the mortgage in view of Ex. D. The action would therefore: 
be barred unless there is an acknowledgment of liability or 
payment of interest to save limitation. What is relied on is- 
that between 1903 the date of taking delivery of possession by’ 
Narayanasami Aiyar in execution of his mortgage decree, 
up to the date of the dispossession by the fourth defendant, 
the plaintiff and his predecessor-in-title were in possession of 
the property and in receipt of rents and profits thereon and. 
therefore, the perception of such rents and profits would 
save limitation by virtue of S. 20, cl. (2) of the Limitation ` 
Act which runs thus: 


“Where mortgaged land-is in the possession of the mortgagee, the 
receipt of the rent or produce of such land shall be deemed to be a pence 
for the purpose of sub-S. (1)”. 


The learned District Judge in the Court below eiia 
the contention on the ground that the property having been 
sold and purchased by Narayanasami Aiyar before the new 





1. (1935) LL.R. 59 Mad. 312. 2. A.I.R. 1935 Mad. 680. 
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Code of Civil Procedure, all rights as mortgagee became 
extinguished and Narayanasami Aiyar and his assigns must 
be deemed to have been in possession of the property only as 
purchasers and not as mortgagees and therefore S. 20, cl. 2 of 
the Limitation Act is not applicable to the case. It is no doubt 
true under the law as it previously stood before the enactment 
of the Civil Procedure Code of 1908 on the passing of decree 
for sale on foot of the mortgage, all rights to the mortgage 
security are extinguished and the only right thereafter is a 
right to a sale of the property conferred by the decree. But 
in the suit instituted by the fourth defendant there was a final 
decree of a competent Court in and by which the suit property 
was directed to be sold subject to the mortgage in favour of 
Narayanasami Aiyar. Whether this decision is right or wrong, 
the fourth defendant acquiesced in the judgment and it would 
not be open to him to contend now that under the said decree 
no rights were conferred on the plaintiff. (Vide Sukhi v. 
Ghulam Safdar Khani.) The result of the decree obtained by 
the fourth defendant is that the mortgage of Narayanasami 
Aiyar must be deemed to subsist and that the plaintiff must 
be deemed to be an assignee of Narayanasami Aiyar’s mort- 
gage and also of the ultimate equity of redemption, that is, 
the assignee of the rights of the mortgagor in the property. 
For the applicability of S. 20, cl. 2 of the Limitation Act the 
perception of rents and profits must be by a person in the 
capacity of a mortgagee. Where a person was also the owner 
of the property, as the present plaintiff was, the perception of 
rents and profits by him cannot be said to have been only in 
the capacity of a mortgagee. Mr. Rajah Aiyar relied on a 
decision of the Calcutta High Court, namely, Bama Charan 
v. Kishore Mohan Roy2. In that case after the preliminary 
mortgage decree for sale, the mortgagor entered into an 
agreement to transfer the equity of redemption to the mortgagee 
in satisfaction of the decree. In pursuance of the agreement, 
the mortgagee entered into possession but no transfer was 
effected and the mortgagor sold the property to a third party 
who dispossessed the mortgagee. On an application for a 
final decree, the question arose whether the perception of 
rents and profits by the mortgagee while he was in possession 
would not prevent the application from being barred by virtue 





1. Meie M 15: L.R. 48 I.A. 465: I.L.R. 43 All. 469 (P.C.). 
2. (1921) 64 I.C. 903. 
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of S. 20, cl. 2-of the Limitatión Act. The learned Judges 
held it would. In that case the learned Judges observed : 


“S. 20, cl. 2° may well be construed to apply wherever mortgaged land. 
is, in fact, in the possession of the mortgagee”. 


This observation must be deemed to have been made with 
reference to the facts of that case. The contract for sale 
was not legally carried into effect and the mortgagee never 
obtained a title to the equity of redemption, so as to become 
full owner of the property and he could have been in posses- 
sion only as a mortgagee. But in this case, so far as the 
mortgagor was concerned there was a valid transfer of the 
equity of redemption in favour of Narayanasami Aiyar. 

Another case relied on by Mr. Rajah Aiyar was Ram 
Charan v. Bhagwan Dasi. It would be seen from the facts 
of that case that a sale-deed executed in pursuance of a decree 
of Court in a suit for specific performance against the Kartha. 
of a joint family was set aside at the instance of junior 
members. Part of the consideration went in discharge of a 
simple mortgage which was admitted binding on the family. 
To adjust equities between the parties by reason of the fact 
that the sale must be treated as not binding on the plaintiffs. 
in that case, their Lordships of the Judicial Committee held 
that one of the terms on which the sale should be set aside 
should be that the vendee should have the full benefit of the 
mortgage which has been discharged and the possession of the 
property, although unwarranted, as a purchaser should not be 
treated as that of a mortgagee in possession with all the 
burdens of such a possession. In this view the vendee was. 
not held accountable for profits, nor would he be entitled to. 
any interest. This case therefore proceeds on the footing that. 
the sale being invalid the vendee must be treated as a mort- 
gagee in possession and does not help Mr. Rajah Aiyar. 

The plaintiff’s suit is therefore barred by limitation. In 
the result the second appeal fails and is dismissed with costs. 


‘Leave refused. 


K. C. Be Appeal dismissed. 





1, (1926) L.R. 53 I.A. 142: I.L.R. 48 All. 443 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 


Marudamuthu Poosari and 
another .. Petitioners* (Petitioners) 
v. 
The Hindu Religious Endow- 
ments Board, Madras, repre- 
sented by its President and 
others .. Respondents (Respondents). 


Religious Endowments Board Act (II of 1927), S.84—Application in 
Civil Court to set aside order of dismissal under S. 84 (1)—O.9, Civil Pro- 
cedure Code, applicable to the application—Petition can be restored to file if on 
merits there was sufficient cause. 

It is in a sense right to say that the Religious Endowments Act is self- 
contained, that is, the provisions of the Civil Procedure Code will not by their 
own force apply to every inquiry to be conducted by the authorities appoint- 
ed or constituted under the Act. But when the Act allows suits or applica- 
tions to be filed in a Civil Court in relation to matters arising under the Act, 
the principle that the Act is self-contained is irrelevant to the question of the 
procedure to be followed by the Civil Court in dealing with such applications 
or suits. On the other hand it will be illogical to expect in the Endowments 
Act a provision to the effect that a suit brought in a Civil Court will be 
governed by Civil Procedure Code. Applications in a Civil Court will not 
stand on a different footing. All that can be said is that in dealing with suits, 
the Court will follow the procedure applicable to suits and in dealing with 
applications, the Court will follow the procedure applicable to applications. It 
is on the principle that once a matter comes before a regular Civil Court its 
further course will be governed by the provisions of the Code, that second 
appeals have been permitted from decisions of District Courts in cases under 
Rent Recovery Act and in appeals under the Forest Act. 

Narayana Aiyangar v. Desikachariar, (1933) 65 M.L.J. 315, relied on. 


Where an application was made to the lower Court to set aside the dis- 
missal of a petition which had been presented toit under S. 84 (1) of the 
Religious Endowments Act and the District Judge though feeling on the 
merits sufficient grounds to restore the petition felt constrained to dismiss it 
because he was of opinion that O.9 of the Civil Procedure Code did not 
apply to the case. 

Held, that the order of the lower Court should be set aside and the peti- 
tion restored to file. . 

Anantharaju Shetty v. Appu Hegade, (1919) 37 M.L.J. 162, distinguished. 

Rajagopala Chettiar v. H. R. E. Board, Madras, (1933) 66 M.L.J. 43: LL. 
R. 57 Mad. 271 (E.B.), explained. 

Petition under S. 115 of Act V of 1908, praying the 
High Court to revise the order of the District Court of West 
Tanjore dated the 10th day of July, 1934, and made in IA. 


No. 191 of 1934 in O. P. No. 86 of 1932, 








* C. R. P, No. 1710 of 1934. 19th March, 1937. 
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K. S. Desikan and R. Viswanathan for Petitioners. 
P. V. Rajamannar for Respondents. 
The Court delivered the following 


JupcmMent.—This Revision Petition arises out of an appli- 
cation made to the lower Court to set aside the dismissal of a 
petition which had been presented to it under S. 84 of the 
Religious Endowments Act. The learned District Judge was 
evidently prepared, so far as the merits of the application went, 
to hold that there was sufficient cause for restoring the O.P.; 
but he felt constrained to dismiss the I.A. because he was of 
opinion that O. 9, Civil Procedure Code, did not apply to the 
case before him. I think that this view of the learned Judge 
rests upon a misapprehension. 


It isin a sense right to say that the Religious Endow- 
ments Act is self-contained, that is, that provisions of 
the Civil Procedure Code will not by their own force apply 
to every enquiry to be conducted by the authorities 
appointed or constituted under that Act. But when that Act 
allows suits or applications to be filed in a Civil Court, in 
relation to matters arising under the Act, the principle that the 
Act is self-contained is irrelevant to the question of the pro- 
cedure to be followed by the Civil Court in dealing with such 
applications or suits. This will be clearly realised when one 
bears in mind that there are several sections in the Endowments 
Act relating to suits to be brought in the Civil Court. I do 
not suppose anybody will contend that such suits will not be 
governed by the provisions of the Code, in the absence of a 
special provision to that effect in the Endowments Act. On 
the other hand, it seems to me illogical to expect in the Endow- 
ments Act a provision to the effect that a suit brought ina 
Civil Court will be governed by the Civil Procedure Code. I 
do not see how applications to the Civil Court will stand ona 
different footing. All that can be said is that in dealing with 
suits, the Court will follow the procedure applicable to suits 
and in dealing with applications, the Court will follow the 
procedure applicable to applications. It is on the principle that 
once a matter comes before a regular Civil Court its 
further course will be governed by the provisions of the 
Code that second appeals have been permitted from the 
decisions of District Courts in cases under the Rent 
Recovery Act andin appeals under the Forest Act. Much 
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the same principle was recognised by a division Bench of this 
Court in Narayana Iyengar v. Desikachariar1 though other 
reasons were also given in support of the decision. 

The learned Counsel for the respondent invited my atten- 
tion to the decision in Anantharaju Shetty v. Appu Hegade?. 
‘The basis of that judgment is not that the Civil Procedure 
‘Code cannot be made applicable at all but it is only the provi- 
sions relating to the procedure to be followed by the Court 
that will apply in such cases but not the provisions relating to 

appeal, review and soon. Itis not necessary for me to say 
‘whether this distinction between one part of the Code and 
another part of the Code is justifiable or not; but that distinc- 
tion does not affect the decision of the present case. It must 
also be remembered that that case related to proceedings under 
S. 10 of the Old Religious Endowments Act (XX of 1863). 
‘Though it has been held that even when exercising the powers 
‘under that section, the District Court was acting asa Court 
and not as a persona designata, there can be very little doubt 
that a proceeding of that kind is substantially different from 
applications and suits which are provided for in the present 
Religious Endowments Act. The Full Bench judgment in 
Rajagopala Chettiar v. H. R. E. Board, Madras,3 proceeded on 
the footing that the provisions of the Code are applicable to 
‘these suits and applications, though the right of appeal was 
megatived in respect of applications under S. 84, on the footing 
that an order on such an application was not a decree within 
the meaning of the Civil Procedure Code. 

The order of the learned District Judge is set aside and he 
is directed to restore the original petition to file and proceed 
to dispose of it on the merits. Costs to abide. 

K.C. Order set asidé. 





1. (1933) 65 M.L.J. 315. 2 (1919) 37 M.L.J. 162. 
_ 3, (1933) 66 M.L.J. 43: LL.R. 57 Mad. 271 (F.B.). 
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ae IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
ee PRESENT :—MR. JUSTICE VARADACHARIAR. : 


The Secretary of State for India 
in Council represented by the 
Collector of Tinnevelly .. Appellant* in S.4. No. 1164 
of 1931 and Respondent 
in S. A. No. 1265 of 1931 
„on the file of the High. 
Court (Plaintiff) 
v. i 
R. S. S. Narayana Aiyar and 
another - .. Respondents in S. A. No. 
: $ 1164 of 1931 and Appel~ 
So lants in S. A. No. 1265 
i of 1931 on the file of the 
High Court (Defend- 


ants). 
Senta Water rights—Government channel—Channel passing thrugh an inam 
of State villege—Channel in existence from before inam grant—Ownership of the bed’ 
for India of the channel—If in inamdar or the Government—Powers and limits of inam- 
in Founga dar and Government to interfere with the channel—Easements Act, S. 24— 
Narayana Paramount right of Government to regulate water—E fect of, when inamdar’s S: 


Aiyar. acts have not materially affected lower villages. 

The lands in an inam village V are irrigated by an artificial channel N K 
taking off from the Tambaraparni River. After flowing through a number 
of ayan and inam gvillages, the channel enters village V, flows through it 
for ths of a mile and then enters a Government village and, finally empties. 
itself into certain ayan tanks. It was found that the inamdar of V “caused 
the removal of many stones imbedded in the channel of fairly large dimen-- 
sions and also got one or two of the pivotal stones. . . cut and removed’” 
for the purpose of making that portion of the channel efficient as a source of 
irrigation and that “the interference with the bed of the channel had not Jed’ 
to any material diminution in the supply of water to the ayan lands”. In an 
action by the Government to restrain the inamdar from interfering with the 
channel and for a mandatory injunction directing him to restore the channel 
to its original condition, the Government rested its claim to relief not on any: 
claim of riparian ownership but on the ground that it was the owner of the 
bed of the channel even within the limits of the inam village and alternatively 
on its paramount right to control the channel. The N.K. channel was in. 
existence even before the date of the grant of the village in inam. 

Held, that in any view on the findings the suit must fail. The inamdar 
must be held to have some interest in the bed of the channel at least to the 
extent required to enable him to maintain it in an efficient condition asa 
source of irrigation for his lands. Further even if the inamdar’s right to 
take water for irrigating the inam lands isno higher than an easement, he 
would be entitled-under S>24of the Easements Act to’ doin the servient 





* S, A. Nos. 1164 and’1265 of 1931.: -, ` `` 30th Ogtober, 1936, 
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tenement (that is, the bed) all acts necessary to secure the full enjoyment of 
the easement subject to the limitations laid down in that section. In like 
manner, the Government, by reason ofits interest in villages lower down, 
may be entitled to do certain acts on the bed of the chanhel within the inam 
limits, even if this portion of the bed should be held to be the property of 
the inamdar. Suchacts whether done by the inamdar or by the Government 
cannot be said to amount to a trespass. 


If it be assumed that the bed within the inam limits belonged to the 
inamdar, then the paramount right of the Government to regulate the dis- 
tribution of water for purposes of irrigation will not give them a right to 
complain or ask for relief on the above findings. 


If the channel has come into existence after the inam grant, the presump- 
tion of ownership even in respect of the bed of the channel will be stronger 
in favour of the inamdar but the Court will then have to find the arrange- 
ment under which the channel is likely to have beer constructed. 


The exact nature and extent of the inamdar’s interest in the bed of the 
channel discussed and left open. 


Appeals against the decree of the District Court of 
Tinnevelly in A.S. No. 65 of 1930 preferred against the decree 
of the Court of the District Munsiff of Ambasamudram in 
O..S. No. 167 of 1927. 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
for Appellant in S. A. No. 1164 of 1931 and Respondent in S. 
A. No. 1265 of 1931. 

P DE D Venkatarama Aiyar, L. Cainin ie and 
R. Sankaran for 1st Respondent in S.A. No. 1164.0f 1931. 


T. M. Krishnaswami Aiyar for 2nd Respondent in S. A. 
No. 1164 of 1931 and Appellant in S. A. No. 1265 of 1931. 


The Court delivered the following 


JUDGMENT. —These “cross-appeals ` arise out of the same 
suit and they may be dealt with together. The suit was insti: 
tuted by the Secretary of State against the Sri Vyasaraya 
Swami Mutt (2nd defendant) which through its lessee the’ Ist 
defendant was in possession of the inam village of Vagaikulam 
in the Tinnevelly District. The lands in this village are 
irrigated by an artificial channel known as the “North Kodai- 
inelalagiankal” ‘taking off from-the Tambaraparni River, 
After flowing through a number of ayan villages and inam 
villages, this channel, at its tenth mile, enters the vagaikulam 
village and after flowing through that village for three quar- 
ters of a mile it enters the Government village of Mannarkoil 
and finally empties itself into certain ayan tanks.. There have 
been prior litigations between: the parties as to the extent of 
the rights possessed by. the, Mutt .to take water from this 
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channel. But this litigation is of a somewhat different 
character. 

The plaint alleged that on the 9th and 10th of June, 1926, 
the Ist defendant deepened the bed of the channel to a depth 


-of one foot three inches to a distance of about 680 feet be- 


tween the points marked B and C in the plan, Ex. A. It also 
alleged that he widened the channel by cutting and removing 
a number of stones which composed the rocky bed of the 
channel and served to keep the water-course within narrow 
limits. The plaintiff complained that as the result of these 
acts of the Ist defendant, the flow of water into channels 
taking off from this channel and irrigating ayan lands was 
greatly retarded and diminished and that a larger volume 
of water flowed into the branch channel irrigating the defen- 
dants’ inam lands. The plaint accordingly prayed for a pre- 
ventive injunction restraining the defendants from interfering 
with the N. K. channel and for a mandatory injunction direct- 
ing’ the defendants to restore the channel bed to the condition 
in which it was prior to June, 1926, when the defendants made 
the alterations complained of. The right to relief was based 
on three grounds, namely, (1) injury to the irrigation of ayan 
lands, (2) ownership of the channel being in the Government, 
and (3) the paramount authority of the Government to con- 
trol the channel from its commencement to its end. 


The written statement denied the allegations of fact as 
well as the propositions of law put forward in the plaint. Six 
issues were framed in the case, of which it is sufficient to 
refer to issues 1, 2,4 and 5. The first issue raised the ques- 
tion of the ownership of that portion of the N. K. channel 
which lies within the inam limits. The second issue related to 
the plaintiff’s claim of paramount right. The fourth and fifth 
issues related to the allegations of fact in the plaint as to the 
deepening and the widening of the channel by the Ist defen- 
dant and the consequent interference with the flow of water. 
The sixth issue was merely consequential, namely, whether the 
plaintiff was entitled to the injunctions claimed. 


Issues 1 to 3 were by agreement of parties not dealt with 
in the Courts below, because it was expected that they might 
in substance- be decided by this Court in Second Appeal 
No. 309 of 1928. I do not think it necessary for the purposes 
of this case to deal with issue 3 and I therefore make no 
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further reference to it. On issues 4 and 5 the trial Court 
found against the plaintiff and consequently dismissed the suit. 
But on appeal, the learned District Judge while affirming the 
finding of the trial Court on the fifth issue, came to a different 
conclusion on the fourth issue. He held that the interference 
by the 1st defendant with the bed of the channel had not led 
to any material diminution in the supply of water to the 
ayan lands and that the interference was not to the extent 
alleged in the plaint; but he came’ to the conclusion that 
the defendants “ caused the removal of many stones imbedded 
in the channel of fairly large dimensions and also got one 
or two of the pivotal stones ten feet below the point B 
in the plan cut and removed”. On these findings he 
refused to grant the mandatory injunction asked for in the 
plaint, but granted a permanent injunction “restraining the 
defendants from interfering in any way with the N. K. channel 
except for the purpose of clearing the silt and making such 
annual repairs thereto as are usual and necessary”. He added 
that even these repairs “should be carried out in case where 
the inamdar has got the right or is under an obligation to do 
such repairs, only after due and previous intimation to the 
P. W. Department or officers”. The Secretary of State has 
preferred S. A. No. 1164 to obtain the mandatory injunction 
as well. The Mutt has preferred S. A. No. 1265 complaining 
that even the preventive injunction ought not to have been 
granted. , 


I see no reason to interfere with the findings of fact 
of the lower appellate Court that the bed of the channel has 
. been interfered with in the manner and to the extent 
stated in the passage above extracted but that there has been 
no material diminution in the supply of water to the ayan 
lands. The question for determination in the second appeals, 
is, what relief, if any, is the plaintiff entitled to on these 
findings. 


-On behalf of the Mutt, Mr. Krishnaswami Aiyar has 
contended that as the rights of the Secretary of State to the 
flow of water in the channel are only in the nature of easement 
rights, the suit should have been dismissed when once the 
Court came to the conclusion that the alleged acts of interfer- 
ence by the defendant had not diminished the flow of water 
to the ayan lands. To clear the ground, I may add that the 
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case for the Government has not been based on ay claim of 
riparian ownership; in that case, a question may arise whether 
the mere interference with the bed of the channel by an upper 
tiparian owner will not justify a claim by the lower owner to 
have that interference removed, apart from proof of damage 
resulting therefrom. On behalf of the Government, it has 
been contended that the Government is the owner of the bed 
of. the channel even within the limits of the inam village and 
that therefore the acts of interference found by the lower 
appellate Court constitute trespass, justifying the award both 
of the preventive injunction and also of the mandatory injunc- 
tion asked for in the plaint. Alternatively, the claim based 
upon the paramount right.of the Government to control the 
channel has also been pressed. In reply Mr. Krishnaswami 
Aiyar has contended that the paramount right relates only to 
the regulation of the flow of water in the channel by acts done 
by the Government on their own portion of the channel and 
would not entitle them to interfere with the bed of the channel 
within the inam limits or complain of any interference with 
that portion of the bed by the inamdar. On the question of 
the ownership of the bed of the channel within the inam 
limits, he contended that it is the inamdar and not the Govern- 
ment that should be held to be the owner. 

I may at this stage mention that the questions which were 
raised by issues 1 and 2 and which the parties hoped would be 
decided by the judgment of this Court in S. A. No. 309 of 
1928 have not been decided by that judgment, because the 
learned Judges found it possible to decide that second appeal 
on their conclusion as to the extent of the easement right 
possessed by the Mutt. In the ordinary course, it might 
accordingly have become necessary for me to ask the lower 
Court to try and decide these issues. But to save time, all the 
patties agreed before me that I might myself decide these two 
issues on the evidence on record in this suit as well as in 
S. A. No. 309 of 1928. The questions raised by the 2 issues 
have accordingly been argued before me at some length; but 
the argument has been more on points of law than on matters 
of evidence, because, barring the entries in the inam register, 
there is very little evidence’ bearing upon the question of the 
‘ownership of the channel within the inam limits. - The original 
‘parvana, ‘a copy: of which seems to have been produced before 
‘the inam authorities; is not now’ ‘forthcoming nor- even“ that 
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‘copy; itis not therefore possible to gather the exact terms in 
‘which the grant was couched. Some reference was made to 
repairs made by the Government to the N. K. channel; but 
there is nothing to show that the Government made any repairs 
to that portion of the channel which lies within the inam limits. 
T have therefore to decide the question of ownership of the 
bed of the channel practically as a question of law. I may add 
that in view of the information gatherable from Ambalavana 
Pandara Sannathi v. Secretary of State for India}, 1 am 
proceeding on the assumption that the N. K. channel was in 
existence even before the date of. the inam- grant to the 
Vyasaraya Mutt, because this grant appears to have been made 
only in 1753 while it is stated in Ambalavana Pandara 
Sannathi v. Secretary of State for Indial that the channel was 
found to have. come into existence even before a grant made 
in 1614. In cases where a channel like the present is shown 
to have come into existence after the inam grant, the presump- 
tion of ownership even in respect of the bed of the channel 
will be stronger in favour of the inamdar; but the Court will 
have to draw inferences as to the arrangement under which 
the channel serving not merely the inam village but other 
villages above and below is likely to have been constructed. 

Dealing with the relief to which the plaintiff was entitled, 
the learned District Judge observed that even on the footing 
that the inamdar. was the owner of the, N. K. channel within 
his limits, the interference with the bed was wholly linwarranted 
and illegal, independent of | -any question of its effect in 
diminishing the supply of water, to other tanks or lands and. 
independently of the motives operating on the mind of the 
defendants, I am not able.to concur in this unqualified state- 
ment of the law. Rather inconsistently the learned District 
Judge adds, at the end of the paragraph, that the defendants 
had no right to interfere with the channel by deepening or 
widening it or by rendering it narrower or more shallow so 
‘as to increase or lessen the quantity of water flowing through 
it and thus affect other lands avd land-owners. I propose to 
deal with the case only on the footing that it has been found 
that the defendants’ acts of interference have not materially. 
or appreciably diminished the supply of water to the lands 
or tanks of other owners. - 





1. (1908) 15 M.L/J, 251: LL:R. 28 Mad, 539. 
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I do not see how the paramount right of the Government. 
to regulate the distribution of water for purposes of irriga- 
tion will give them a right to complain or ask for relief on 
the above findings, if it be assumed that the bed within the 
inam limits belong to the inamdar. In Robert Fischer v. Secre- 
tary of State for Indial it was recognised that even for the 
purpose of exercising this right of control, Government 


-cannot commit an act of trespass. It is one thing to say (as. 


observed in the same case on page 160) that the grant to the 
proprietor ‘was subject to the paramount rights of Govern- 
ment to control’ the waters of the stream or channel for 
purposes of irrigation but another thing to say that Govern- 
ment can exercise the same rights on the bed of the stream or 
channel within the proprietary limits as on the portion of the 
bed outside those limits. In Secretary of State for India v. 
Palaniyappa Pillai2, Rahim and Srinivasa Aiyangar, JJ.. 
emphasised the limits of the paramount power claimed for the 
Government, though, in the interests of other lands dependent 
on the particular system of irrigation, they took care to direct 
the mittadar to keep the channel and the works connected 
therewith in proper repair and efficient condition. In Chin- 
nappan Chetty v. Secretary of State for India’, Rahim, J., 
observed that this paramount authority cannot supersede the 
tights of the riparian proprietors. 


If however the Government can maintain that the bed of 
the channel even within the inam limits is vested in the 
Government any act of interference with it by the inamdar 
will amount in law to trespass unless justified by custom or by 
some implication of a limited grant. This question of owner- 
ship of the bed of the channel within the inam limits is not 
by any means free from difficulty. In the former litigation 
which culminated in S. A. No. 309 of 1928, the lower Courts. 
assumed that the decisions in Ambalavana Pandara Sannathi v. 
Secretary of State for Indiat and Narayanaswamy Naidu v. 
Secretary of State for India5 had in effect been overruled by 
the Privy Council in Prasad Row v. Secretary of State 


1. (1908) 19 M.L.J. 131: I.L.R. 32 Mad. 141 at 156. 
2. (1917) 22 M.L.T. 345. 
3. (1918) 36 M.L.J. 124: I.L.R. 42 Mad. 239 at 254 (F-.B.). 
4. (1905) 15 M.L.J. 251: I.L.R. 28 Mad. 539. 
5. (1912) 24 M.L.J. 36. 
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for Indial. I do not think this is'a correct reading of the 
decision in the Urlam case. In all the water cess cases that 
went up to the Privy Council, their Lordships found it 
possible to uphold the claim of the proprietor by a decision in 
his favour as to the extent of water right that he was entitled 
to, independently of any question as to the ownership of the 
bed of the stream. The decision in Secretary of State for 
India v.. Subbarayudu? illustrates this. By a liberal interpreta- 
tion of the reference to ‘engagement’ in the Irrigation Cess 
Act, their Lordships were prepared to hold that the immunity 
from cess extended to the full right of water-supply which the 
proprietor can claim either by grant or by prescription or as a 
riparian right. In Secretary of State for India v. Subba- 
rayudu? they explain the decision in the Urlam case as one 
relating to ‘easement rights’ determined no doubt with refer- 
ence to the terms of the sanad. In Secretary of State for India 
v. Maharaja of Bobbili3 they preferred to have their decision 
on an implication of an engagement arising out of a prescrip- 
tive easement, though at the end of the judgment they added 
that they did not intend to differ from the conclusion arrived 
at by the High Court (see Secretary of State for India v. 
Maharajah of Bobbili4 on the question of the ownership of the 
bed of the river). The observations in Secretary of State for 
India v. Subbarayudu2 establish that the ownership of the 
stream referred to in the Irrigation Cess Act is the ownership 
of the bed and not of the volume of the water as an indepen- 
dent entity. , 


The decisions in Secretary of State for Indiav. Palaniyappa 
Pillai’ and Secretary of State for India v. Maharaja of Bobbilit 
and of the Full Bench in Chinnappan Chetti v. Secretary of 
State6 are no doubt authorities for the proposition that in the 
case of Zemindaris, the bed even of natural streams, so far as 
they lie within the Zamindari limits, would prima facie belong 
to the proprietor. This view may also be said to be supported 
by the observations of the Judicial Committee in Prasad Row 


1. (1917) 33 M.L.J. 144: L.R. 44 I.A. 166 : I.L.R. 40 Mad. 886 at 900; 
903 and 904 (P.C.). 
2. (1931) 62 M.L.J. 213: L.R. 59 LA. 56: LL.R. 55 Mad. 268 at 280 (P.C.). 
3. (1919) 37 M.L.J. 724: L.R. 46 LA. 302: LL.R. 43 Mad. 529 (P.C.). 
4, (1915) 30 M.L.J. 163. 5. (1917) 22 M.L.T. 345. 
6, (1918) 36 M.L.J. 124: I.L.R. 42 Mad. 239 (F.B.). 
24 
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v. Secretary of State for Indiai. The question is, whether the 
same conclusion holds good in the case of inams. Government 
have been contending that even in respect of water rights, the 
Uriam decision should not be applied to inamdars; but even if 
this contention should be held to be untenable, it would not 
necessarily follow that the question of ownership of the bed 
should be decided alike in both cases, for the decision in 
Secretary of State for India v. Subbarayudu2 shows that the 
question of water rights may be dissociated from that relating 
to the ownership of the bed. 


In Ambalavana Pandara Sannathi v. Secretary of State for 
Indias and Narayanaswamy Naidu v. Secretary of State for 
Indiat weighty reasons have been suggested in favour of the 
view that where a main channel, is the source of irrigation not 
merely for an inam village but for other Ayan villages also, it 
must be presumed that the channel was not intended to be 
comprised in the gift to the inamdar. The Ambalavana 
Pandara Sannathi v. Secretary of State for India case related 
to the very channel now in question. In Venkatarama Sivan 
v. Secretary of State for India’ Sadasiva Aiyar, J., expressed 
the opinion that the decision in the Urlam case overruled the 
view expressed in these cases in respect of river porambokes 
and channel porambokes in whole inam villages. I am, with 
all respect, unable to concur in that opinion. That considera- 
tions of the kind referred to in these decisions are not irrele- 
vant to the question-is.shown by the observations of the 
Judicial Committee in Prasad Row v. Secretary of State for 
Indial. In Secretary of State for India v. Kannepalli Venkata- 
vatnammah® Benson and Sundara Aiyar, JJ., treated the 
question of the inamdar’s ownership of the bed of the channel 
as one depending on the circumstances of each case and laid 
stress on the fact that the stream concerned in the case before 
them was not part of any larger irrigation system maintained 
by the Government. In Narayanaswamy Naidu v. Secretary 
of State for Indiat Sankaran Nair, J., reserved his opinion on 
this point and in Secretary of State v. Ambalavana Pandara 





i, (1917) 33-M.L.J. 144: L.R. 44 I.A, 166: LL.R. 40 Mad. 886 at 
900, 903 and 904 (P.C.). 


2 (1931) 62 M.L.J. 213; L.R..59-LA. 56: ILL.R. 55 Mad. 268 at 280 (P.C.). 
3. (1905)_ 15 M.L.J. 251: I.L.R. 28 Mad. 539. ` : 
4. _ (1912). 24 M.L.J. 36. 5. (1918) 36 M.L.J. 203 at 207. 
6. (1912) 23 M.L.J. 109: LL.R. 37 Mad. 364 N. 
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Sannadhil he expressed his conclusion as a‘ finding on the 
facts of that case and not as one based on any general princi- 
ple. In Venkata Lakshmi Narasammav. Secretary of State? 
reference was made to a Full Bench, in connection with an 
inam grant, of the question whether the English rule of con- 
struction that a grant carries the bed of an adjoining river 
ad medium filum is applicable in India; the Full Bench gave a 
guarded answer to the effect that the presumption applied, but 
it may be strong or weak according to the circumstances. It 
was however added that the onus of showing that the grant 
did not convey the bed was on the grantor. Whether the con- 
siderations adverted to in Ambalavana Pandara Sannathi v. 
Secretary of State for India8 and Narayanaswamy Naidu v. 
Secretary of State for Indiat would suffice to rebut the pre- 
sumption remains an open question. 


The decision in Secretary of State for India v. Srinivasa- 
chariar6 has introduced a further difficulty. The presumption 
of ad medium filum ownership of the bed has to be based on 
the ownership of the banks and the adjoining lands; but in 
Secretary of State for India v. Srinivasachariar5 the Judicial 
Committee has recognised only a qualified kind of ownership 
in the inamdar, even in respect of the lands comprised in the 
inam, except when the terms of the grant expressly create. a 
larger right. Assuming it is a grant of the land and not merely 
of the revenue, they say, ‘it was not a complete transfer of all 
that-was in the grantor—but merely something carved out of 
his larger. interest’. In their view, the only benefit contem- 
plated or intended for the grantee would ordinarily be the ‘use 
‘of the land for the purposes of cultivation’. In Venkata 
Krishnama Raju v. Suryanarayana Raju the learned Judges 
were prepared to treat even this kind of interest as ‘ownership’ 
for certain purposes. It may be open to question whether the 
presumption of ad medium filum ownership of the bed ofa 
river or channel skirting or flowing through an inam village 
could be based on this kind of.ownership‘of the adjoining 
lands. In Ambalavana Pandara Sannathi v. Secretary of State 
for India’ the terms of the sanad relating to the grant ofa 





(1914) LL.R..37 Mad. 369 at 370 and 371 N. 
2. * asta) 35 MLL.J. 159: LL.R.41 Mad. 840 (F.B.). 
‘3. (1905) PA a UES 28 Mad. 539. 
(1912) 24 M.L.J. 36. 
5 (1920) 49 ML- 2683 L.R: 48 LA 56: LLR. 44 Mad. 421 (P.C.). 
(1933) 67 M.L.J. 544 :- I.L.R. 57 Mad. 460, 
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neighbouring village irrigated by the same channel are set out 
and they are such as may amount to a grant of full ownership 
even according to the test indicated in Secretary of State for 
India v. Srinivasachariari. As already stated, the original 
Parvana or even a copy of it is not available in the present 
case. 

In the above state of the authorities, I should have pre- 
ferred to place the case before a Bench (or even a Full Bench) 
if I thou ght that for the disposal of these second appeals, it 
was necessary to come to a positive conclusion as to the nature 
and extent of the inamdar’s interest in the bed of the channel. 
But it seems to me that this case can be disposed of on 
narrower grounds. Even on the principle stated in Ambalavana. 
Pandara Sannathi v. Secretary of State for India? and the 
qualified ownership recognised in Secretary of State for India: 
v, Srinivasachariar1 the inamdar must, it seems to me, be held 
to have some interest in the bed of the channel, to the extent. 
required to enable him to maintain it in an efficient condition 
as a source of irrigation for his lands. Further, even if his. 
right to take water for irrigating the inam lands be put no 
higher than an easement, he would be entitled under S. 24 of 
the Easements Act to do on the servient tenement (that is, 
the bed) all acts necessary to secure the full enjoyment of the 
easement, subject of course to the limitations indicated in that 
section. In like manner, the Government, by reason of its. 
interest in villages lower down, may be entitled to do certain 
acts on the bed of the channel within the inam limits, even if 
this portion of the bed should be held to be the property of 
the inamdar. Such acts whether done by the inamdar or by 
the Government cannot be said to amount to a trespass. On 
the findings, I cannot hold that what the inamdar has done in 
the present case was done for any other purpose than to make. 
that portion of the channel efficient as a source of irrigation. 
It is in this view that I am unable to concur in the opinion of 
the learned District Judge that the motive or purpose of the 
inamdar in doing these acts is immaterial. The removal of 
the stones cannot by itself be said to be ‘damage’ to the 
servient heritage. The gravamen of the plaintiff’s complaint 
was that the defendant’s acts interfered with the supply of 





1. (1920) 40 M.L.J. 262: L.R. 48 I.A. 56: I.L.R. 44 Mad. 421 (P.C.). 
2. (1905) 15 M.L.J. 251: ILL.R. 28 Mad. 539. 
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water to the ayan villages or at least increased the supply to 
the inam lands. But this allegation has been found against by 
both the Courts. It seems to me unjustifiable to impose on the 
inamdar the duty of giving notice to the plaintiff’s officers 
before the inamdar could do what he is legally entitled to do, 
namely, to clear silt or effect repairs to the channel within his 
limits. The result is that S. A. No. 1164 is dismissed, S. A. 
No. 1265 is allowed and the suit dismissed with costs through- 
out, of the second defendant. Time for payment of costs, 3 
months. ; 

Before taking leave of the case, I must express my dissent 
from the way the learned District Judge has criticised the 
District Munsif’s treatment of the part played by P.W. 6 in 
this litigation. I quite agree that in the decision of the merits 
of the case, such considerations have no place; but they are 
relevant to the question of the award of costs. More than 
that, I would emphasise that in the matter of starting a litiga- 
tion of this kind, the Government should in my opinion not 
regard itself as standing in the same position as a private 
litigant. In the public interests, it should insist that its 
officers should take upon themselves a due share of responsibi- 
lity in satisfying themselves that the allegations on which the 
suit is sought to be founded are reasonably true and not be led 
away by emphatic assertions made by private parties or even 
by their offer of indemnity as to costs. 

Leave granted. 

S. V. V. S.A. No. 1164 dismissed. 
S.A. No. 1265 allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


PRESENT:—Sır Horace Owen Comrton BerasLey, Kt., 
Chief Justice AND MR. JUSTICE CORNISH. 





T. Rajagopala Aiyangar _ .. <Appellant* 
ay De 
The Collector of Salt Revenue (Out 
Ports) Madras .. Respondent. 


Civil Service Rules (Classification, Control and Appeal), Rr. 49 and 55— 
Government of India Act (1919), S.96-B—Collector of Customs making in- 
quiry on charges being framed against another officer subordinate to Central 
Board of Revenue—Whether the officer has aright to be heard only by the 








* O. S. Appeal No. 19 of 1937. í 6th April, 1937. 
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authority that has the right of imposing penalty—Righi to be represented by 
an advocate whether available to the officer. < 

Two officers of Salt and Customs were charged with certain imisconduct 
and an enquiry under r. 55 of the Civil Services (Classification, Control and 
Appeal) Rules was conducted by the Collector of Salt Revenue, Madras» 
deputed by the Central Board of Revenue for that purpose. The applicants 
sought to restrain the Collector by a writ of prohibition from proceeding. 
with the inquiry on the grounds that (a) the body which has authority to. 
remove, dismiss or reduce the applicant was the Central Board of Revenue 
and the enquiry should be held by them and not by the Collector of Customs. 
and (b) the applicants were entitled to be represented at the enquiry by an 
advocate and this having been denied to them the enquiry was not in confor- 
mity with the provisions of the law. 

Held, (1) that there was no illegality in the procedure adopted as there is. 
no statutory provision to the effect that it is the right of any person to defend 
himself before the authority dismissing him (in this case the Central Board 
at Delhi) and of placing his evidence before that body, and none of the autho- 
rities lays it down that in the absence of an express power of delegation the 
inquiry must be held by the authority imposing the penalty; and as regards. 
words of r. 55, the authority concerned will be the Central Board of 
Revenue and that the authority can direct an oral enquiry to be held and if 
the rule contemplated that only the authority concerned should hold the 
inquiry the wording of the rule would be different. 

Chandi Charan Dey, In re, (1908) 12 C.W.N. 842 and In the matter of 
Southekal Krishna Rao, (1887) L.R. 14 I.A. 154: LL.R.215 Cal. 152 (P.C.),. 
distinguished. ' ` 

(2) that the right given by r. 55 to be heard ‘in person’ is restricted to 
the person of the Government servant and hence he had no right to- be repre- 
sented by Counsel. 

The Queen v. Mansel Jones, (1889) 23 Q.B.D. 29, relied on. 

Per Chief Justice —If there is any hardship caused to the applicant by his. 
being deprived of the assistance of a Counsel, the construction of a statute is 
not to be governed by any such consideration. 


On appeal from the judgment and order of the Hon’ble 
Mr. Justice Gentle dated the 26th day of February, 1937, and 
made inthe exercise of.the Ordinary Original Civil Jurisdic- 
tion of the High Court in -Application No. 349 of 1937. 

_. KS. Jayarama Atyar, K. Venkataraghavachari and Vv. K. 
Parthasarathy Aiyangar for Appellant. 


The -Advocate-General (Sir A. ishnisvens: Iyer’: 
instructed by The Government Solicitor for respondent: 


The Court delivered ‘the following - 


JupemEnts. The Chief Justice.—This appeal is on an 
order. passed by Gentle, J., -on two applications. under S. 45 of 
the Specific. Relief Act praying for an order restraining | the 
Collector of Salt Revenue, Madras, by a writ of prohibition 
from conducting or holding or proceeding with an enquiry 
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into the conduct of the two applicants. The appellant was the 
applicant in No. 349 of 1937. The order passed by Gentle, J., 
covered the contentions of both of the applicants which were 
identical. An interim injunction had been granted on the 8th 
February. Gentle, J., by his order dissolved that injunction, 
discharged the rule nisi and dismissed the applications. 


The appellant is an Assistant Commissioner of Salt and 
Customs, Central Division, Madras, to which office he was 
appointed on the 16th March, 1936, before which date he was 
Inspector of Salt and Customs, Negapatam. Certain charges 
had been made against the appellant and an enquiry under 
r. 55 of the Civil Services (Classification, Control and Appeal) 
Rules was proceeding on the date of the applications, the 
enquiry being conducted by the Collector of Salt Revenue, 
Madras, Mr. H. Greenfield. Previously, on the 5th November, 
1936, Mr. Greenfield ordered the suspension of the appellant 
pending investigation of his conduct, and that of the other 
applicant before Gentle, J., whilst in charge of Karaikal 
frontier, Negapatam Circle. The applicant, as already stated, 
sought to restrain the Collector by writ of prohibition from 
proceeding with the enquiry. The applicants alleged that the 
enquiry was irregular and contrary to law in the following 
respect, namely, (a) the body which has authority to remove, 
dismiss or reduce the applicants was the Central Board of 
Revenue and the enquiry should be held by them and not by 
the Collector of Customs: (b) the applicants are entitled to be 
represented at the enquiry by an advocate and this having been 
denied to them the enquiry is not in conformity with the provi- 
sions of the law; and (c) they have not had communicated to 
them in respect of the charges made against them a statement 
of the allegations on which each charge was based. In the 
appeal, ground (c) was not pressed by the appellant. 


I do not propose to set out in this judgment in detail all 
the facts or all the relevant rules of the Civil Services (Classifi- 
cation, Control and Appeal) .Rules because they have been. 
fully set out in the judgment of the learned trial Judge; I will 
only fefer to those which are absolutely necessary for the. 
disposal of the questions before us. 


- With regard to ground (a) S. 96-B (1) of the Govern- 
ment of -India Act „Says that no’ person in the service of the 
` Crown in India: may be dismissed by any authority subordinate 
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to that by which he was appointed; and it is common ground 
that the appellant was appointed by the Central Board of 
Revenue. Therefore he can only be dismissed by that autho- 
rity and not by the Collector of Customs and the Central 
Board of Revenue cannot delegate that power to the Collector. 
of Customs. The Central Board of Revenue has by delegation 
by the Governor-General in Council the power to impose the 
penalties contained in r. 49 of the Civil Services (Classifica- 
tion, Control and Appeal) Rules. They are seven in number 
including dismissal and only two of them, namely, (7) and (v) 
—censure and suspension—may be imposed by the Collector of 
Customs. It follows, therefore, that if charges of a sufficiently 
grave nature as to justify dismissal are proved, only the 
Central Board of Revenue has the power to order it and. this is 
the foundation for the argument in support of point (a) which 
is that it is only the authority having the power to dismiss the 
servant that can hold the enquiry under r. 55 and upon this 
point we have had addressed to us a very careful and learned 
argument by Mr. Jayarama Aiyar. The learned trial Judge 
has to a large extent based his view upon the words of r. 55, 
and itis that the rule contemplates an enquiry by some other 
authority than the Central Board of Revenue (the authority 
having the power of dismissal, removal or reduction). By 
r. 55 of the Civil Services (Classification, Control and Appeal) 
Rules the member of the service is to be given an adequate 
opportunity of defending himself and the grounds on which it 
is proposed to take action are to be reduced to the form of a 
definite charge or charges which must be communicated to 
the person charged together with a statement of the allegations 
on which each charge is based and of any other circumstances 
which it is proposed to take into consideration in passing orders 
on the case. The person charged is required within a reasonable 
time to put in a written statement of his defence and to state 
whether he desires to be heard in person. Here follow some 
words which the learned trial Judge considers have a very 
material bearing upon the question, namely :— 

“ Tf he so desires or if the authority concerned so direct, an oral enquiry 
shall be held”. 

Gentle, J., considers “the authority concerned” to be the 
Central Board of Revenue and lays emphasis upon the fact 
that this authority can “direct” an oral enquiry tobe held and 
is of the opinion that if the rule contemplated that only the 
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authority concerned should hold the enquiry the wording of the 
rule would be different and it would have read “an oral enquiry 
shall be held by them” or “by the authority concerned”. In 
my opinion, the words “direct an oral enquiry” indicate that it 
is someone else that is to hold the enquiry although of course 
it may be argued not unreasonably that an authority may issue 
a direction that something is to be done and itself do it. For 
instance, a Court may direct an examination of certain 
witnesses and may and frequently does conduct such examina- 
tion. Butin my view the words indicate the former rather 
than the latter intention. They mean, I think, that the Central 
Board of Revenue may, even in ca es where the person charged 
may not desire an oral enquiry, nevertheless direct that there 
shall be one. Further light is thrown upon the meaning of the 
rule by the words which follow later: 

“ Provided that the officer conducting the enquiry may, for special and 
sufficient reason to be recorded in writing, refuse to call a witness”. 

Gentle, J., considers that this indicates that the enquiry is 
to be held by some person other than the authority concerned. 
I agree and think that had the latter body been in contem- 
plation the words “authority concerned” would have appeared 
instead of “the officer”, Mr. K. S. Jayarama Aiyar has argu- 
ed strenuously to the contrary on the ground that it is funda- 
mentally wrong that any person should defend himself with 
his witnesses before one tribunal and be dismissed by another 
body of authority which has not had the advantage of hearing 
the witnesses or observing their demeanour that when so grave 
a penalty as dismissal is involved, the dismissing authority 
should not exercise its powers merely on an examination of 
the record before them and the report of the officer conducting 
the enquiry, and he also contends that the words of r. 55 are 
not either expressly or by implication clear enough to support 
the learned trial Judge’s view and that if there is any ambiguity 
in the words, the benefit should be given rather to the person 
charged than to the respondent. On the first point it seems to 
me that there is nothing repugnant to a sense of justice in the 
procedure objected to by Mr. Jayarama Aiyar. Ifthe Collec- 
tor with or without an enquiry imposes the penalties which he 
is empowered to inflict, for example, suspension or censure, the 
servant has a right of appeal against such order to the Central 


Board. If there‘is an enquiry by him the Board will have the 
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necessary information before them to exercise such powers as 
are vested in them regarding penalties. They will have the 
finding upon the evidence of the officer who conducted the 
enquiry and from any order which they may pass the 
person charged has a right of appeal to the Governor- 
General-in-Council, and Indian Legislation has recog- . 
nised that there is no injustice in the procedure so strongly 
criticised by Mr. Jayarama Aiyar and to give one instance 
of a statute which empowers one tribunal to conduct the 
enquiry and. another to inflict the penalties we have the 
Indian Bar Councils Act (S. 10) and others were cited but 
Mr. Jayaram Aiyar refers to Chandi Charan Dey, In rel. There 
it was held that before proceeding to declare a person to bea 
tout, the District Magistrate should himself make an enquiry 
as to the person’s antecedents and give him an opportunity to 
show cause. There a Sub-Divisional Officer called on a person 
to show cause why he should not be declared a tout and he 
showed cause and the Sub-Divisional Officer after recording 
evidence on both sides submitted the proceedings with his 
report to the District Magistrate and the latter after perusing 
them passed orders declaring the person to be a tout and it was 
held that the order should be set aside. It must be observed 
however that that case was a decision on S. 360f the Legal 
Practitioners Act as it then read, but by Act XV of 1926 the 
words “or to the satisfaction of any subordinate Court” were 
added to the words as they stood before the amendment, that is: 

“ Every High Court, District Judge, Sessions Judge, District Magistrate 
and Presidency Magistrate, every Revenue Officer, not being below the rank 
of a Collector of a District and the Chief Judge of every Presidency Small 
Cause Court (each as regards their or his own Courtand the Courts if any 
subordinate thereto) may frame and publish lists of persons proved to their 
or his satisfaction”. 

These are important words because at that date the case 
had to be proved to the satisfaction of the Court publishing 
the list of touts. Whereas by reason of the amendment refer- 
red to a Court subordinate to the Court inflicting the penalty 
is empowered to find on the question of proof. In the matter 
of Southekal Krishna Rao? was also cited by Mr. Jayarama 
Aiyar. There a charge of unprofessional conduct brought 
against a practitioner holding a certificate under Act 
XVIII of 1879 having been found to be established by a 


1. (1908) 12 C.W.N. 8 
2, (1887) L.R. 14 LA. 154: LL.R, 15 Cal. 152 (P.C.). 
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subordinate Court which also considered that he in consequence 
should be dismissed and the same having been reported in con- 
formity with S..14 of that Act to the principal Court in the 
province such dismissal was ordered and it was held however 
that the practitioner could not be dismissed or suspended under 
that section without his having been allowed under S. 40 an 
opportunity of defending himself before that Court. What 
happened there was that the practitioner was fully heard by 
the Commissioner of Coorg and adduced his evidence which 
was also heard and their Lordships expressed the opinion that: 


“ The petitioner had the opportunity of adducing such evidence as he 
might think fit and that his complaint on that head is not well founded. But 
upon the evidence so obtained being remitted to the Judicial Commissioner, 
he makes this report or order: ‘Ihave gone very carefully again through 
all the papers connected with this case, and I have given them my best con- 
sideration. I regret that am unable to modify the opinion expressed in 


299 


my previous order or to alter the conclusion arrived at’. 

He, therefore, concludes: 

“ I confirm my former order striking petitioner off the rolls. This order 
was made without the petitioners having had the opportunity of being heard 
before the Acting Judicial Commissioner after the evidence had been taken 
and in that respect their Lordships are of opinion that there has been a plain 
irregularity”. 

This case with all respect to Mr. Jayarama Aiyar’s argu- 
ment is not at all helpful on this point. It is quite clear that 
one tribunal heard the evidence and that the higher tribunal on 
that evidence inflicted the penalty which is the very procedure 
objected to by Mr. Jayarama Aiyar. Their Lordships do not 
criticise that procedure in the least. What they do say is that 
after the evidence had been taken the practitioner was not given 
an opportunity of being heard by the higher tribunal and they 
refer to the words of S.40 of the Act which reads as 
follows :— 


“ Notwithstanding anything hereinbefore contained no pleader shall be 
suspended or dismissed under this Act unless he has been allowed an oppor- 
tunity of defending himself before the authorities suspending or dismissing 
him”. 

That makes the position quite plain. R. 55 however 


says that: 
“Noorder of dismissal, removal or reduction shall be passed on a 
member of a service . . . . unless . . . he has been afforded an 


adequate opportunity of defending himself”. 

And the words “before the authority suspending or dis- 
missing him” are significantly absent. Mr. Jayarama Aiyar 
has also referred to the Public Servants (Inquiries) Act 
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(XXXVII of 1850). It is conceded of course by him that Act 
does not apply to the present case. He relies upon that Act 
however in support of his argument that unless there is an 
express power to delegate to some other body or person the 
holding of an enquiry into the conduct of a person or persons 
such as there isin S. 3 of that Act then it is the right of every 
person to defend himself before the authority dismissing him 
and of placing his evidence before that body. There is however 
no statutory provision to that effect and in none of the authori- 
ties cited by him is it laid down that in the absence of an express 
power of delegation the enquiry must be held by the authority 
imposing the penalty and as regards the words of r. 551 think 
that the learned trial Judge’s view is correct. I should also 
add, although this is not a guiding test, that it hds not been 
the practice for such enquiries to be conducted by the Central 
Board of Revenue which is in Delhi and the inconvenience of 
enquiry by such an authority is manifest. In the present case, 
a member or members of the Board—and we are told that there 
are only two—would either have to come to Madras in order to 


_hold the enquiry or the appellant would have to go to Delhi 


with all his witnesses. 


With regard to point (b), namely, the right of the appellant 
to be represented by counsel Mr. Jayarama Aiyar relies upon 
S. 14 (1) of the Bar Councils Act which reads as follows :— 


“ An advocate shall be entitled as of right to practice 
(b) save as otherwise provided by sub-S. (2) or by or under any other 
law for the time being in force, in any other Court in British India and be- 
fore any other tribunal or person legally authorised to take.evidence”. 


Under r. 55 the person holding the enquiry is legally 
authorised to take evidence and hence he argues that an advo- 
cate is entitled as of right to appear at such an enquiry. But, 
the Advocate-General argues that the real question is not 
whether an advocate has a right to appear but whether his 
client has a right to be represented by him, that is to say, 
is the enquiry one at which the person charged is entitled to 
appear at all, or to appear in person only, or by himself or by 
his agent. Mr. Jayarama Aiyar has conceded that there is no 
right at Common law to appear by an agent and the Advocate- 
General argues that there is no such general right and that the 
scheme of the Indian Legislature is to confer only a special 
right to be represented by an advocate or agent such as that 
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given by S. 340 of the Criminal Procedure Code. Sucha 
statutory right is also given under O. 3, r. 1, Civil Procedure 
Code. Also O. 33, r. 3 enables a person to present an applica- 
tion through an authorised agent-if he is exempted from 
appearing in Court. S. 3lof the Native Converts Marriage 
Dissolution Act entitled a person to. appear by his advocate in 
cases under that Act. S. 76 of the Patents and Designs Act 
is another instance in point. So also one S. 30 of the Rail- 
ways Act of 1890, S. 14 of the Trade Disputes Act and S. 24 
of the Workmeri’s Compensation Act. There is very little 
authority in the shape of decision but the Advocate-General 
cites a case where the Court denied the right of a person to 
appear except by himself, namely, In re Prince Blucher: Ex 
parte Debtor!. By S. 16, sub-S. 1 of the Bankruptcy Act, 1914, 
where a debtor intends to make a proposal for a scheme of 
_ composition in satisfaction of his debts he shall within the time 
thereby limited lodge with the Official Receiver a proposal in 
writing signed by him, etc. In that case the debtor was unable 
through serious illness to sign the proposal which was signed 
on his behalf by his solicitors and nevertheless it was held that 
the words “signed by him” were explicit and consequently no 
proposal for a composition had been lodged within S. 16, sub- 
S. lof the Act. He distinguishes the case of The Queen v. 
Assessment Committee of St. Mary Abbotis, Kensington,2 
cited in the trial Court on the ground that there the statute, 
namely, the Union Assessment Committee Act of 1862 pro- 
vides that the assessment committee ought to hear and deter- 
mine the objections of any person aggrieved by a valuation 
list, not that they are to hear the objectionsonly. Lord Esher, 


M.R., on page 382 speaking of the assessment committee’ 


. says i— 


“ The question here is whether, being such as they are, they have a 
right to say that a person may not appoint any agent he pleases to appear in 
support of an objection made by him to the list. There is, in my opinion, 
nothing in law which authorises them to limit, as they have done, the rights 
of persons to whom the Jegislature has given the right of making objection 
to the list. I think such persons have a right to appear themselves or by any 
agent authorised by them”. 


Another case referred to by the Advocate-General is The 
Queen v. Mansel Jones3. The decision there turned upon the 
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words of the statute, namely, S. 38 of the Corrupt and Illegal 
Practices Prevention Act, 1883. There, before a person not 
being a party to an election petition nor a candidate on behalf 
of whom the seat is claimed is reported by an election Court to 
have been guilty of any corrupt or illegal practice, the Court 
shall cause notice to be given to him if he appears: 


“ Shall give him an opportunity of being heard by himself, and of calling 
evidence in his defence to show why he should not be so reported”. 


~It was held that this section excluded the person’s right 
to be heard by his counsel or solicitor. On page 32 Lord 
Coleridge, C.J., says:— 

“ As I have often said in this Court, I prefer that mode of construing a 
statute by which you look at the words used, and, if they are plain, .give 
effect to them, to the mode of construction by which you first satisfy your- 
self what Parliament ought to have meant and then interpret the statute by 
saying that it has so said. Here the Act has said as plainly as possible that 
the person shall be heard “by himself”. Iam of opinion that those words 
exclude him from being heard either by counsel or solicitor”. 

There being no common-law right:to be represented by 
counsel, and if there are statutes directing how a person is to 
be heard asin the case referred io, then the words of the 
statute alone afford a solution of the question. Are there any 
words in r. 55 which sufficiently clearly show how the person 
charged may appear at the enquiry? The rule provides that 
the person charged shall be required within a reasonable time 
to put in a written statement of his defence and to state 
whether he desires to be heard im person and that he is entitled 
to cross-examine the witnesses, to give evidence in person and 
to have such witnesses called ashe may wish. In my view, 
the words “‘to be heard in person’ must be given their natural 
and ordinary meaning; and the other provisions already refer- 
red to appear to me to be consistent with an appearance in 
person and not by agent or counsel and, adopting the method 
of construing a statute preferred by Lord Coleridge, C.J., in 
The Queen v. Mansel Jones!. I look at the words used which 
appear to me to be sufficiently plain to give effect to them. 
That being so, in my view, they exclude the appellant from 
being heard by counsel or otherwise than in person. I agree 
with the Advocate-General’s contention and the view of the 
learned trial Judge that this question has to be determined 
not by counsel’s right of audience in inferior Courts but by 
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the right of the client to be represented by him, and any argu- 
ment based on S. 14 (1) (b) of the Bar Councils Act therefore 
does not assist the appellant. If there is any hardship caused 
to the appellant by his being deprived of the assistance of 
counsel, though I do not think that there is in the present 
case, the construction of a statute is not to be governed by any 
such consideration. In my view, the appeal fails and must be 
dismissed. No costs. . 
Cornish, J.—I am of the same opinion. R. 55 of the Civil 
Services Rules provides for the case of a departmental inquiry 

` into charges against a Government servant, who is subject to 
the rule, independently of the formal and. public inquiry 
which might be held under the Public Servants Inquiry Act. 
The rule contains a safeguard. None of the graver penalties— 
dismissal, removal or reduction—which the Central Board of 
Revenue in this instance is alone empowered to inflict, can be 
` imposed upon the person charged unless he has been given an 
adequate opportunity of defending himself. He may be con- 
tent to put in a written statement by way of defence to the 
charges; or, if he so desires or if the authority concerned, 
which must mean the Central Board, so directs, there is to be 
an oral inquiry at which evidence can be called and witnesses 
examined and cross-examined. But the rule does not state 
that the Central Board shall conduct the inquiry. Neither is 
there to be found in the rule any provision, similar to that 
contained in S. 36 (1) of the Legal Practitioners’ Act, from 
which it is to be implied that the Board must itself have held 
the inquiry to enable it to inflict one of the penalties referred 
to. On the contrary, the allusion in the rule to “the officer 
conducting the inquiry ” denotes that the Board is competent 
to depute some subordinate officer, such as the present respon- 
dent, the Collector of Salt Revenue, to hold the inquiry. In 
short, the purpose of the rule is to enable a Government 
servant to defend himself when his conduct is the subject of a 
charge which is to be departmentally investigated. And so 
long as the conditions of the rule are followed there seems to 
be nothing prejudicial to the Government servant in the 
circumstance that the inquiry is held not by the Board itself, or 
by one of its members, but by some subordinate officer deputed 
by the Board for the purpose. The officer conducting the 
inquiry is required by the rule to record the evidence and to 
state his findings and grounds thereof. The Board has, there- 
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fore, all the necessary material before it to come to a decision 
regarding the penalty to be imposed if it is satisfied that the 
charge against the Government servant is established though 
the Board is not bound to accept the findings of the officer who 
conducted the inquiry. 


With regard to the only other subject of this appeal I 
agree that the Government servant in an inquiry under r. 55 
has no right to appear by counsel, and, having no such right, 
no case for mandamus to the respondent to admit the appellant 
to have the assistance of counsel at the inquiry has been made 
out. There is in British India no common law right in a 
party to a proceeding to be represented by counsel. The 
right, wherever it exists, will be’ found to be given by enact- 
ment. The Advocate’s right of audience since the Bar 
Councils Act depends on S. 14 of the Act. This right, “save 
as otherwise provided by any other law for the time being in 
force,” includes the right of audience before any tribunal or 
person legally authorised to take evidence. The officer con- 
ducting an inquiry under r. 55 is clearly a person legally. 
authorised to take evidence. The statutory rule confers on 
him this authority. But the advocate’s right of audience is 
necessarily inseparable from his client’s right to appear by 
advocate before a particular tribunal. If the client is expressly 
denied the privilege of being heard by counsel, it is obvious 
that the Bar Councils Act will not save him from the disabi- 
lity. R. 55 limits the Government servants’ right to be heard 
‘in person’. In The Queen v. Mansel Jones! it was held that a 
right given by statute toa person to be heard “by himself” 
meant that he had no right to be heard by anybody but himself; 
and I think that the right given by r. 55 to be heard “in 
person” is similarly restricted to the person of the Govern- 
ment servant. It may be that there is no apparent reason in 
justice or expediency why a Government servant, who has 
undoubtedly the right to appear by counsel in an inquiry into 
his conduct under the Public Servants Inquiry Act, should be 
deprived of this privilege in an inquiry under r. 55 when the 
consequences may be equally serious to him. But this is a 
consideration which cannot be allowed to affect the plain 
language of the rule. 
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R. 49 of the Civil Service Rules is as follows :— 

The following penalties may, for good and sufficient reason, and as 
hereinafter provided, be imposed upon members of the services comprised in 
any of the clauses (1) to (5) specified in rule 14, namely :— 

(i) Censure. 

(ii) Withholding of increments or promotion, including stoppage at an 
efficiency bar. 

Gii) Reduction to a lower post or time-scale, or to a lower stage in a 
time-scale. 

(iv) Recovery from pay of the whole or part of any pecuniary loss 
caused to Government by negligence or breach of orders. 

(v) Suspension. 

(vi) Removal from the civil service of the Crown, which does not 
disqualify from future employment. 

(vii) Dismissal from the civil service of the Crown, which ordinarily 
disqualifies from future employment. 

Explanation.—The discharge — 

(a) of a person appointed on probation, during the period of probation, 
(b) of a person appointed otherwise than under contract to hold a 
temporary appointment, on the F expiteven of the period of the 
appointment, 
(c) of a person engaged under contract, in accordance with the terms 
of his contract, 
does not amount to removal or dismissal within the meaning of this rule. 


R. 55 of the Civil Service Rules is as follows :— 

Without prejudice to the provisions of the Public Servants Inquiries 
Act, 1850, no order of dismissal, removal or reduction shall be passed on a 
member of a service (other than an order based on facts which have led to 
his conviction in a criminal Court) unless he has been informed in writing of 
the grounds on which it has been proposed to take action, and has been 
‘afforded an adequate opportunity of defending himself. The grounds on 
which it is proposed to take actiori, shall be reduced to the form of a definite 
charge or charges, which shall be communicated to the person charged 
to-gether with the statement of the allegations on which each charge is based 
cand of any other circumstances which it is proposed to take into consideration 
in passing orders on the case. He shall be required, within a reasonable time, 
‘to put in a written statement of his defence and to state whether he desires 
to be heard in person. If he so desires or if the authority concerned so 
direct, an oral inquiry shall be held. At that inquiry oral evidence shall be 
heard as to such of the allegations as are not admitted, and the person charg- 
ed shall be entitled to cross examine the witnesses, to give evidence in person 
and to have such witnesses called, as he may wish, provided that the officer 
‘conducting the inquiry may, for special and sufficient reason to be recorded 
in writing, refuse to calla witness. The proceedings shall contain a sufficient 
record of the evidence and a statement of the findings and the grounds 
‘thereof. 

This rule shall not apply where the person concerned has absconded, or 
where it is for other reasons impracticable to communicate with him. All or 
any of the provisions of the rule may, in exceptional cases, for special and 
sufficient reasons to be recorded in writing, be waived, where there is a dif- 
culty in observing exactly the requirements of the rule and those requirements 
can be waived without injustice to the person charged. 

(See supra.) 
K. C. = Appeal dismissed. 
26 f i i poges l 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature 
at Patna.] 
PRESENT :—Lorp THANKERTON, SIR SHADI LAL AND SIR: 
GEORGE RANKIN. 


Babu Kedarnath Goenka .. Appellant* 
v. 
Maharaj Kumar Babu Bageshwari 
Prasad Singh and others .. Respondents. 


Mesne profits—Co-sharers—Recovery of possession of land~Arrear of 
Land Revenue—Compulsory sale of share in village—Possession of whole 
village obtained by purchaser—Restitution—Purchaser whether liable for: 
mesne profits in respect of whole village or only of vendor’s share—Interest 
on mesne profits. 


A large area of a certain revenue-paying estate consisted of an ijmali or 
joint share in three villages, all the proprietors of the holding being jointly 
liable for the payment of land revenue. In J901 there was an arrear of land 
revenue payable in respect of the ijmali share, and the Revenue Collector, in 
exercise of his statutory powers, sold the ijmal share by auction to the- 
appellant-purchaser. Proceedings by the other joint owners of the share for- 
the annulment of that sale were successful in 1915, and they obtained a decree- 
granting them possession of the land with mesne profits and interest. 
Meanwhile, in 1908, certain pending proceedings for partition were concluded, 
as a result of which the respondent joint owners were awarded shares 
in each of three ijmali villages, S.,P.and D. The appellant-purchaser had 
become entitled to a fractional share in each of the three villages, but in fact 
he obtained possession of the whole of S. and of no part of either P. or D. i 
which remained in the exclusive occupation of the respondents. In 1915, the 
appellant was by order entered in the Collector’s register as owner 
in respect of a fraction represented by the 6 odd annas in each of the three 
villages. In 1918 the respondents recovered possession of the property as a 
result of the decree obtained in 1915, and then took out proceedings in 
execution for the recovery of mesne profits with interest. 


Held that, although the interest in S. purchased by the appellant was on 
partition represented by only a share, as he in fact came into possession of 
the whole of the village of S. after the partition, he was liable to account for- 
the entire mesne profits of S. village from the completion of the partition in 
1908 until the date of the entry in the Collector’s register in 1915. 

Held, further, that in the absence of special circumstances, 6 per cent. was- 
a fair rate of interest to be awarded on the mesne profits payable to the- 
respondents and there was no justification for awarding interest at a higher 
rate down to the date of the delivery of possession of the property. 

Secretary of State for India in Council v. Saroj Kumar Acharjya 
Choudhury, (1934) 68 M.L.J. 580: L.R. 62 I.A. 53: LU.R. 62 Cal 499 (P.C.),. 


- relied on. 


Consolidated appeals from two decrees of the High Court 
of Judicature, Patna (Kulwant Sahay and Scroope, JJ.) 





* P_.C, Appeal No. 10 of 1935. 12th March, 1937. 
P atna Ap peals Nos. 21 and 22 of 1932. 
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dated 13th August, 1931, and modifying a decree of the 
Subordinate Judge of Monghyr dated 16th November, 1927. 


A, M. Dunne, K.C., and S. P. Khambatta for Appellant.—The 
method adopted by the Courts below for ascertaining the amount 
. of the mesne profits is wrong in law. As purchaser the appellant 
was entitled only to the share in S. represented by 6 annas, 
9 gandas and 14 cowries; accordingly, anything which he realised 
over and above that fractional share he can only have realised as a 
trespasser, He might be found liable for the excess of profits in 
an action appropriate to that matter, but he cannot be so found in 
execution proceedings. 


With regard to the interest which the High Court has awarded, 
Secretary of State for India in Council v, Saroj Kumar Acharjya 
Choudhury! is an authority for the proposition that interest at the 
Court rate of 6 per cent. only should be allowed throughout the 
period in question. 

J. M. Parikh for Respondents.—The appellant having been in 
possession of the whole of S. he is liable for the period in question 
for the whole of the mesne profits of that village. With regard to 
interest, the ordinary rate is 12 per cent. and the Courts below 
had a discretion as to whether they would allow it or not. There 
is no valid reason here for interfering with the discretion which 
the Courts exercised. 


12th March, 1937. The judgment of the Board was 
delivered by 


Sir Saan Lat.—These consolidated appeals arise out of 
proceedings in the execution of a decree obtained against the 
appellant by the respondents for the possession of land and 
for the mesne profits thereof. The questions raised by the 
appeals relate to the assessment of the mesne profits, and to the 
rate of interest which should be allowed on the profits. 

The circumstances which led to the decree sought to be 
executed may be shortly stated. In the Monghyr district of 
the Province of Bihar there was an estate called Mahal 
Bisthazari. The mahal comprised about 360 villages, but was 
entered in the Collector’s register as a separate revenue-paying 
estate. There were numerous proprietors in the mahal owning 
specific shares, some in one village only, others in several 
villages. -Ordinarily, all the proprietors in a revenue-paying 
estate ate jointly liable for the payment of the land revenue 





l J. (1934) 68 M.L.J. 580.: L.R. 62 I.A. 53 at 63: L.L.R.62 Cal, 499 (P.C.). 
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assessed on that estate, and, in the event of a default in 
payment, the whole of the estate may be sold for the realisa- 
tion of such amount as may be due to government. But the 
Bengal Land Revenue Sales Act (Bengal Act XI of 1859), 
which prescribes rules for the realisation of land revenue, . 
provides that “a recorded sharer of a joint estate, held in 
comthon tenancy” (S. 10), or “a recorded sharer of a joint 
éstate, whose share consists of a specific portion of the land 
of the estate” (S.11), may, if he desires to pay his share of 
the revenue separately, ask the Collector to open a separate 
account with him for the payment of his share of the revenue 


separately from the other proprietors. The advantage of 


opening a separate account is that, when a default in the 
payment of land revenue takes place, the Collector “in the 
first place shall put up to sale only that share or those shares 
of the estate from which, according to the separate accounts, 
an arrear of revenue may be due” (S. 13); and the rest of the 
estate shall not be liable to sale unless “the highest offer for 
the share exposed to sale shall not equal the amount of arrear 
due thereupon to the date of sale” (S. 14). 


A large number of the proprietors, who owned specific but 
undivided shares in Mahal Bisthazari, availed themselves of 
these provisions of the statute, with the result that the 
Collector opened separate accounts with them in respect of 
their liabilities for the payment of their shares of the land 
revenue. A large area of the estate, however, remained tjmali 
or joint share, and the owners of this ijmali share were still 
jointly liable for the payment of the land revenue in respect of 
it. 


In 1901 there was an arrear of land revenue payable in 
respect of the ijmali share, and the Collector, in exercise of 
the powet conferred upon him by the statute, sold the share, 
on the 9th September, 1901, by auction. The appellant’s 
father Buijnath Goenka was certified to be the purchaser of 
that share, and obtained possession thereof on the 15th May, 


1902. 


Thereupon, the respondents with some of their co-sharers 


än the ijmali share, after an unsuccessful appeal to the Commis- 
‘sioner of ‘the division, brought an action in the Court of the 


Subordinate Judge of Monghyr for the annulment of the sale, 
and for’ the possession of the property. The Trial Judge 
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allowed their claim and granted them a decree for possession 
of the land with mesne profits. This decree, though reversed 
on appeal by the High Court, was restored by His Majesty in 
Council in 1915, with certain modifications which are not 
material to the present appeals. 


It is the decree of the Subordinate Judge, which, as 
modified by the Privy Council, the respondents are seeking 
to execute. But before dealing with the execution of that 
decree, their Lordships consider it necessary to refer to the 
proceedings for the partition of the mahal which were 
commenced in 1876 but were not concluded until the 31st 
March, 1908. It is common ground that, before the partition, 
the respondents had shares in certain ijmali villages, and 
were also co-sharers in other villages in respect of which 
they had separate accounts. In lieu of their entire holding 
in the mahal they were awarded on partition three villages, 
namely, Singthu, Padmawat and Dhandh, and these villages 
were given a separate tauzi number. The interest of the 
respondents in the zjmali villages, which were sold in September, 
1901, and purchased by Goenka, was represented by 6 annas, 
9 gandas and 14 cowries in each of these three villages; and 
the remaining share in the villages represented their interest 
in the mahal in respect of which they had separate accounts. 


It appears that, while Goenka was entitled to the frac- 
tional share specified above in each of the three villages, he 
took possession of the whole of the village Singthu, but did 
not get.possession of any portion of the other two villages. 
There can be no doubt that the respondents obtained posses- 
sion of these latter villages, and they have remained in actual 
possession of them to the exclusion of the appellant. But, on 
the 13th January, 1915, an order was made in the Land 
Registration Department that Goenka should be entered in the 
Collector’s register D as owner in respect of 6 annas, 9 gandas 
and 14 cowries in Singthu as well as in the other two villages, 
and that the respondents should be registered in respect of 
the remaining share in each of the three villages. 


_., After the decision of their appeal by His Majesty in 
Council, to which reference has already. been made, the respon- 
dents applied for the execution of the decree for the recovery 
of the land, and also. for.the mesne profits thereof. They 
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obtained possession of the land on the 7th May, 1918, and the 
dispute is now confined to two issues :— 


(1) Whether the respondents are entitled to recover, 
from the appellant, mesne profits for the whole of the village 
of Singthu, or for only 6 annas odd share of it, during the 
period which will be presently described. 


(2) Whether interest at the rate of 12 per cent. per 
annum, which has been awarded to them on the mesne profits, 
is excessive and should be reduced. 


The period referred to in the first issue commenced on 
the 3lst March, 1908, when the partition of the mahal was 
completed, and ended on the 13th January, 1915, when entries 
were made in register D recording the appellant to be the pro- 
prietor of 6 annas odd share inthe village of Singthu, and the 
respondents as owners of the remaining share in that village.” 
It is argued ‘for the appellant that, as the interest purchased’ 
by him in 1901 was, on partition, represented by 6 annas odd 
share in Singthu, as in the other two villages, he was liable for 
mesne profits in respect of only that share in Singthu, but not in 
respect of the whole of the village in question. There is, 
however, no doubt that on the completion of the partition he 
came into actual possession of the entire 16 annas of that 
village, and that the respondents’ possession was confined to 
the other two villages. This division of possession, which was 
convenient to both parties, might have been the result of an 
arrangement arrived at between them, as explained by the 
respondents; but the fact remains that the appellant realised 


the profits of the whole of the village Singthu, and not of 


the fractional share thereof. It is, however, urged that in his 
capacity as purchaser he was entitled to get possession and 
profits of only the fractional share, and that, if he realised 
more than his legitimate share, he did so-as a trespasser. It 
was said that in that case he might be held liable for the 
excess profits in an appropriate action brought for the purpose, 
but that the respondents cannot recover from him those profits 
in the execution proceedings. It appears that, while he was 
entered as a co-sharer in the villages on the completion of the 
partition in March, 1908, the quantum of his share in them 


‘was not recorded until the 13th January, 1915, when the 
relevant entries were made in register -D.` During the inter- 
yening . period his possession of the: village of Singthu was 
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referable only to his title as purchaser at the revenue sale, and 
he received profits on that basis only. He was admittedly a 
‘co-sharer in that village, and there is no warrant for the sug- 
gestion that, while he was in possession of an undefined share 
-as purchaser, he should be deemed to be in possession of the 
remaining share as trespasser. 


It is to be observed that the appellant has not been made 
liable for any share of the profits of the other two villages, 
though he was a co-sharer in them on the strength of his pur- 
‘chase, the reason being that he was neither in possession of any 
share therein nor realised any profits from them. So far as his 
liability for the entire profits of the village of Singthu is con- 
‘cerned, he cannot invoke any principle which would support 
his contention. Their Lordships, therefore, concur with the 
High Court in holding that his liability for the mesne profits 
‘of the whole of the village Singthu, which accrued during the 
period mentioned above, has been established. 


The only other point, which requires determination, is what 


should be the rate of interest to be allowed on mesne profits. ` 


‘That interest should be awarded to the respondents is a matter 
‘which does not admit of any dispute. Indeed, the Indian law 
‘makes interest on mesne profits an integral part of mesne 
profits. Itis enacted by S. 2, sub-S. (12) of the Code of 
‘Civil Procedure (Act V of 1908), that the expression “mesne 
profits of property means those profits which the person in 
wrongful possession of such property actually received or 
might with ordinary diligence have received therefrom, together 
with interest on such profits.” 


Now, the rate at which interest should be allowed is not 
‘mentioned in the statute, nor is there any stipulation in any 
contract bearing on the subject. The rate is, therefore, in the 
discretion of the Court, but the discretion must proceed on 
sound principles. 


The learned Judges of the High Court think that 12 per 
cent. per annum is the ordinary rate of interest, which should 
be awarded on mesne profits. They, however, hold that “this 
rate should be calculated only up to the delivery of possession, 
and thereafter the usual Court rate of 6 per cent. per annum 
should be allowed.” Butno reason has been assigned for 
making the distinction between the rate of interest payable on 
mestie profits up to the date of the delivery of possession; and 
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that to be awarded thereafter on the amount which represents- 
profits found to be due on that date. In either case a sum of 
money is due to the decree-holder, and he is entitled to recover 
it with interest for the period during which it has been with- 
held from him. In the absence of a statutory provision or a 
special contract, there is no valid ground for awarding interest 
at a higher rate up to a certain date during that period, and 
at a lower rate after that date. i 

The cases decided by the Courts in India do not disclose 
any uniform rule as to the rate of interest which should be 
granted on mesne profits. The rate must depend upon a variety. 
of circumstances, but, as decided by this Board in the case of 
Secretary of State for Indiain Council v. Saroj Kumar Acharjya 
Choudhury! six per centum per annum is, in the absence of 
special circumstances, a fair rate of interest. The rate award- 
ed by the High Court.in that case was 12 per cent. per annum, 
but it was reduced by the Board to 6 per cent. per annum. 

There are no special circumstances in the present case 
which would justify the award of a higher rate of interest;. 
and their Lordships are, therefore, of opinion that 6 per cent. 
per annum isa reasonable rate of interest which should be 
allowed for the whole of the period during which the decree- 
holders were deprived of the use of the money which was due 
to them. Interest at that rate should be calculated on the items. 
on both sides of the account, that is to say, on the amount of 
the profits due to the respondents as well as on the sums. 
credited to the appellant on account of the collection charges. 

Their Lordships will, therefore, humbly advise His. 
Majesty that the decrees of the High Court should be modifi- 
ed by the substitution of interest at 6 per cent. per annum for: 
that at 12 per cent. per annum; but that in all other respects 
they should be affirmed. The appellant, having succeeded orr 
only one point, should recover one-half of the costs of these 
appeals. 


Solicitors for Appellant: Henry S. L. Polak & Co. 
Solicitors for Respondents: T. L. Wilson & Co. 


RCC: : —— ‘Decree modified.. 


1. 4934) 68 M.L.J. 580: L.R, 62 LA. 53: LL.R. 62 Cal. 499.(P.C.). 
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- [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır M. VENKATASUBBA RAO, Officiating Chief 
Justice, MR. Justice CorRNIsH AND MR. JUSTICE VENKATA- 
RAMANA RAO. 


Lakshmi Ammal and another .. Appellants* (Defendants) 
. Y, l 
Anantharama Aiyangar and 
another .. Respondents (Plaintiffs). 


Hindu Law—Hindu Law of Inheritance (Amendment) Act (II of 
1929)—Male dying before the Act but estate in the hands of a limited owner at 
date of the Act—Act applies to such a case—Suit by remoter reversioners—If 
and how for maintainable—Discretion of Court to try such a suit. 

One F (last male holder) died in 1927 leaving behind him his mother L, 
who succeeded him, and S, a sister. S hada minor son. The plaintiffs as 
nearest presumptive reversioners brought a declaratory suit against L and S 
to declare a deed executed by them as invalid beyond L’s lifetime. Theson 
of S was not made a party to the suit. As atthe date of suit Act II of 1929 
had come into force, 

Held, by the Full Bench that succession to V is to be determined by the 
provisions of the Hindu Law of Inheritance (Amendment) Act (II of 1929) 
and not. by the law in force at the date of the last male owner V’s death, as 
succession opens to the Hindu male only on the death of the limited owner 
and that therefore S and her son were nearer reversioners to V than the 
plaintiffs. 

Krishnan Chettiar v. Manickammal, (1933) 66 M.L.J. 70: I.L.R. 57 Mad. 
718, overruled. f 

Held, by the Division Bench (after the answer of the Full Bench) that 
though the law does not generally encourage declaratory suits by remote 
reversioners when nearer reversioners are in existence, still it is not always 
necessary that such suits should be dismissed and that in proper cases the 
Courts may allow the suit to go on, taking care to safeguard the interests of 
the nearer reversioners in existence. The Court, in the circumstances, held 
that the suit need not be dismissed simply because the plaintiffs were 
remoter reversioners but directed that the son of S, who was a nearer 
reversioner, shall be added as a party and the suit proceeded. with on behalf 
of the reversioners in his presence. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in O. S. No. 66 of 1927. 

The Court (Madhavan Nair and Stone, JJ.) made the 
following 


ORDER oF REFERENCE TO A FuLL Bencu,—The genealogical 
table given at page 10 of the pleadings will help to understand 
the relationship of the parties. 

The plaintiffs claim to be the-nearest presumptive reversioners 
of one Venkatakrishna Aiyangar, the deceased. son of the first 
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defendant, Lakshmi Ammal, and the brother of the second defen- 
dant, Sundarathammal, Rangaswami Aiyangar, the husband of 
Lakshmi Ammal and the father of Venkatakrishna Aiyangar, died 
on 17th September, 1924, Venkatakrishna Aiyangar was born 
after his father’s death, on 18th May, 1925, and he died a minor on 
lith July, 1927, On his death his mother Lakshmi Ammal 
succeeded him. The plaintiffs’ case is that she has been mis- 
managing the estate and has been dealing with it unlawfully. 
Hence they instituted the suit out of which this appeal arises, for 
the appointment of a receiver for the management of the estate of 
Venkatakrishna Aiyangar and also for a declaration that the 
transaction styleda“ partitioned release ” effected by the defendants ` 
on the 15th September, 1927, is not valid beyond the first defen- 
dant’s lifetime. 


Various questions of law and fact were raised in the suit; but 
for the purpose of this reference it is necessary to refer only to 
one question, a question of law, raised by the second defendant. 
By an additional written statement she urged that by virtue of 
Act H of 1929, the Hindu Law of Inheritance (Amendment) Act, 
she and her son are nearer reversioners of Venkatakrishna 
Aiyangar than the plaintiffs and that the plaintiffs are not therefore 
entitled to maintain the suit, It is conceded that but for the 
alteration in succession introduced by Act II of 1929, if the Act is 
applicable the plaintiffs would be entitled to institute the suit. The 
main question for determination is whether Act II of 1929 would 
apply to this case and whether the second defendant and her son 
are nearer reversioners of Venkatakrishna Aiyangar than the 
plaintiffs, 


Act II of 1929 altered the order in which certain heirs of a 
Hindu male dying intéstate are entitled to succeed to his estate. 
The preamble of the Act states: 

“Whereas it is expedient to alter the order in which certain heirs of a 
Hindu male dying intestate are entitled to succeed to his estate”. 

It is hereby enacted as follows and S,2 lays down that a sister 
and sister’s son are entitled to rank after certain other relations 
and next after the father’s father and before a father’s brother; 
provided a sister’s son shall not include a son adopted after the 
sister’s death. The section runs as follows:— 

“A son’s daughter, daughter’s daughter, sister and sister’s son shall, 
in the order so specified, be entitled to rank in the order of succession next 
after a father’s father and before a father’s brother: Provided that a sister’s 
son shall not include a son adopted after the sister’s death”. 

It is conceded that if the Act applies to this case, second 
defendant and her son would be nearer reversioners of Venkata- 
krishna Aiyangar than the plaintiffs. 
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It is argued on behalf of the plaintiffs that the Act is intended 
to apply only to cases of Hindu intestate males who die after the 
passing of the Act, and reliance in support of the argument is 
placed on the language of the preamble. If this argument is 

‘accepted, it will follow that since the last male holder in the 
present case died in 1927 before the passing of the Act, the second 
‘defendant and her son cannot rely on the Act and claim to be the 
. nearer reversioners. According to this view the critical date to be 
considered is the death of the last male owner. On the other hand 
the appellants argue that the critical date for consideration is not 
the death of the last male owner but is the death of the limited 
‘owner when the succession opens and since in the present case the 
first defendant is still living the Act will apply and the second 
defendant and her son will be the nearer reversioners. According 
to this view the question for decision is not whether the Act is 
Tetrospective, 


In Krishnan Chettiar v. Manickammall, it was held, differing 
from the decisions in Shib Das v. Nand Lal? and Bandhan Singh 
y. Daulata Kuar8,as follows: The Hindu Law of Inheritance 
{Amendment) Act (II of 1929) does not apply to cases of Hindu 
males who died intestate before its coming into force. In 
determining the order of succession to the estate of such persons 


the Hindu Law as it stood before the Act should be applied. The. 


mere circumstance of the succession opening after the passing of 
the Act by the death of the limited owner is not enough to attract 
the provisions of this Act. It must also be shown that the opening 
of the succession is in respect of the estate of a Hindu male dying 
intestate after the passing of the Act. (See the head-note.) The 
decision of our Court did not find favour in the Patna High Court. 
In Chulhan v. Mt, Akli4, Sir Courtney-Terrell, C. J., held: 

“Where a widow is in possession of her husband’s estate as limited 
owner the question whether certain persons are heirs under Act II of 1929 
depends on the date of the death of the widow and not onthe date of the 
death of the last male holder. In such cases the question is not whether 
Act II of 1929 is retrospective”. : 

The learned Judge followed the decisions of the Lahore High 
Court in Shib Das v. Nand Lal and Bandhan Singh v. Daulata 
Kuar8, In Appeal No, 256 of 1925, Curgenven and Bashyam 
‘Aiyangar, JJ., applied S. 2 of the Act to a case where the last male 
owner died before the passing of the Act. In that case the plaintiffs 
sued for a declaration’that they are thereversioners of one Seshayya 
of whom the first defendant was the widow. Of the remaining 

“7 =" A> (1933) 66 M.LJ. 70: L.L.R. 57 Mad. 718. 
2. (1931) LL.R.13 Lah. 178. : ‘3. -A:I-R. 1933 All. 152. 
4.. A.LR. 1934 Pat. 324. 
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defendants the second defendant was the adopted son of Seshayya’s 
sister Subbamma and defendants 3 to 7 were his children. One 
issue in the case, which was found in the affirmative by the 
Subordinate Judge, was whether the plaintiffs were the nearest 
reversioners to Seshayya. On this point the learned Judges stated: 

“ Since the disposal of the suit, however, there has been enacted Act II 
of 1929—-Hindu Law of Inheritance (Amendment) Act—and by that Act the 
sons of certain female- relatives, including a sister have been declared entitled. 
to rank in order of succession next after father’s father and before a father’s 
brother; and it is not disputed that by virtue of this Act the defendants 


become nearer reversioners than the plaintiffs can claim to be, subject to oné 
possible qualification”. 


And then they dealt with the proviso to S.2 which says that a 
sister’s son shall not include a son adopted after the sister’s death. 
The question of an adopted son does not arise in this case. After 
saying that in that case they have no materials to decide con- 
clusively whether the second defendant came within the proviso 


‘the learned Judges stated: 


“ However, Mr. Raghava Rao for the plaintiffs recognises that the 
situation so far as his clients are concerned has undergone a great change 
and very wisely he sees the uselessness of contending for the maintenance of 
the decree in the circumstances now arisen. 


This decision is an authority in support of the position 
contended for by the appellants and it is in’ conflict with the 
decision in Krishnan Chettiar v. Manickammall, relied on by 
the respondents. In their judgment in Kalimuthu Pillai v. 
Ammamuthw Pillai2, Ramesam and Curgenven, JJ., stated as 
follows :— 

“The only question for decision is who, according to Hindu Law, is the 
preferential heir, the plaintiff—the daughter’s daughter’s son—or the first 
defendant—the sister’s son. As the succession opened in 1923 this case is not 
governed by the Hindu Law of Inheritance (Amendment) Act (II of 1929)”, 

It may be mentioned that the last male owner in that case; 
Kalimuthu, died in 1883. He had four wives of whom two survived 
him and the last of them died in January, 1923. The statement of 
the learned Judges would suggest that ina case if the succession 
had opened after the passing of the Act, they would hold that 
though the last male owner died before the passing of the Act, the 
Act would apply. 

The decisions in Krishnan Chettiar v. Manickammali and 
Appeal No. 256 of 1925 show that on the point under considera- 
tion there is a conflict of opinion in our High Court. The view of 
Ramesam and Curgenven,, JJ. inferentially supports the decision in 
‘Appeal No. 256 of 1925. The question is admittedly one of consi- 





1. (1938) 66 MLJ. 70: LLR. 57 Mad. 718. 
2. (1934) 67: M.L.J. 503. . 
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derable importance. In the circumstances we would refer to a 
Full Bench the question ‘whether in a case like the present where 
the last male owner dies before the passing of Act IT of 1929 and 
the succession opens after the passing of the Act, the said Act 
Ii of 1929-—the Hindu Law of Inheritance (Amendment) Act— 
would apply. We may say that in our opinion the Act would apply. 
For the reasons mentioned in Chulhan v, Mt, Aklil and as the Act 
is intended to alter the order of succession, the critical date for its 
application would be the date when the succession would open, we 
would respectfully dissent from the decision in Krishnan Chettiar 
v, Manickammal2, 


All the other questions arising in the appeal will be heard if 
necessary, after the receipt of the opinion of the Full Bench on 
the above question. 


B. Sitarama Rao for S. Srinivasa Aiyangar and P. N. 
Appuswami Aiyar for Appellants. 


T. R. Venkatarama Sastriar, R. Krishnaswami and 
K. S. Sankara Aiyar for Respondents. 


The opinion of the Full Bench was delivered by 


The Officiating Chief Justice-—The question referred to 
the Full Bench is, whether succession to a Hindu male dying 
before the passing of Act II of 1929, leaving a female heir 
(a limited owner under the law) whois alive after the Act has 
come into force, is governed by the provisions of that Act. The 
last male holder was one Venkatakrishna, who died a minor 
on the llth July, 1927. He was succeeded by his mother, 
Lakshmi Ammal (the first defendant) against whom the 
action has been brought by the plaintiffs claiming to be the 
presumptive reversioners, with a view to obtain certain reliefs 
in regard to her deceased son’s estate. The plaintiffs’ right is 
challenged by the sister of Venkatakrishna, Sundarathammal 
(the second defendant in the suit) and her son, who allege 
that under the Act, they have a preferential right to the 
succession; and if this contention is well founded, the plaintiffs 
would cease to be the nearest or presumptive reversioners. Act 
II of 1929 received ‘the assent of the Governor-General on 
the 21st February, 1929, on which date it came into force. 
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The short question to be decided is, whether the succession to 
Venkatakrishna, who died before the Act leaving his mother 
as his immediate heir, is governed by that Act or by the law 
in force previously. This in turn depends upon the question, 
when does the succession to a Hindu male open? 


This Act, as its preamble. shows, has been passed with a 
view to alter the order of succession to a Hindu male dying 
intestate. In the present case, if Venkatakrishna, who was 
succeeded by his mother, is to be deemed as having died in 
1927, the provisions of this Act, can have no operation. But 
the true principle seems to be, that under the Hindu Law, it is. 
the death of the female heir that opens the inheritance to the 
reversioners, who till then possess an inchoate right, generally 
termed a spes successionis; in other words,.the male holder is. 
regarded by the law as having lived up to and died at the 
moment of the death of the female heir. When a female heir 
intervenes therefore, the fictional death of a Hindu male is. 
something different from his actual death, the result being 
that the date of his death is for this purpose postponed to the 
death of the limited owner. If this principle is kept in mind,. 
the question presents no difficulty. It would be begging the 
question to say that to adopt this view would be to give 
retrospective effect to the Act. Ifa male intestate succeeded. 
by a female heir is assumed as dying on the day of his actual 
death, which happens to be before the Act, to apply the provi- 
sions of this enactment to such a person would undoubtedly 
amount to giving it retrospective effect. But the true doctrine 
of the Hindu Law is thus declared by their Lordships of the- 
Judicial Committee: 

“The succession does not opento the heirsof the husband until the 
termination-of the widow's estate. Upon the termination of that estate the- 
property descends to those who would have been the heirs of the husband, if 
he had lived up to and died at the moment of her death”. (Moniram Koliia: 
v. Keri Kolitani!.) 

The position of a Hindu widow or other female heirs is am 
anomalous one, for, although she is said to possess a qualified 
interest, she can in certain circumstances alienate the entire- 
estate. That she is thus in one sense the heir.of the last male 
holder, cannot be disputed. Referring to the widow, their 
Lordships say that what she holds is “an estate of inheritance 





1. (1880) L.R. 7 I.A. IIS at 154: LL.R. 5 Cal. 776 {P.C.). 
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to herself and the heirs of her husband”. (Moniram Kolita v. 
Keri Kolitanii.) The persons described here as the heirs of the 
last male holder are the reversioners, whose interests, so long 
as the female holder is alive is only contingent, “ differentiated 
little, if at all, from a spes successionis”. (Janaki Ammal v. 
Narayanasami Aiyar?.) The case last cited. is an instructive 
one. There, the Courts in India declared the plaintiffs to be 
the nearest reversionary heirs of the deceased Ramaswami 
Aiyar, after the lifetime of defendants Nos. -1 and 2, his 
widow and mother. Their Lordships of the Judicial Committee 
held that such a declaration was both unavailing and premature, 
for, as they point out: 

“The question of who is the nearest reversionary heir or what is the 
class of reversionary heirs, falls to be settled at the date of the expiry of the 
ownership for life or lives—that is to say, in the present case, at the death of 
the survivor of the appellant and her late husband’s mother”. 

The Hindu Law conception is this:—So long as a female 
heir is alive, no one can claim any vested interest in the 
succession; æ fortiori there is no vesting at the date of the 
male holder’s death; in other words, the crucial date is that 
of the death of the female heir, on whose death alone the 
succession opens. 


The Judicial Committee has repeatedly declared that 
the succession opens only on the death of the female heir. In 
Moniram Kolita v. Keri Kolitanil as already stated, their 
Lordships observe: 

“The succession does not open to the heirs of the husband until the 
termination of the widow’s estate”. 

Again in Thakurain Jaipal v. Bhaiya Inder? after refusing 
to interfere with a declaration granted by the lower Courts in 
favour of certain reversionary heirs, their Lordships, in order 
to guard against any possible misapprehension, emphasise: 

“ Whenever the inheritance opens by the death of the widow, the present 
decision will have settled nothing as to who should succeed ”. 

The same idea that the succession does not open prior to 
the.death of the female heir, is again expressed in Janaki 
Ammal v. Narayanasami Aiyar? already quoted. 





1. (1880) ‘LAR. 74.A. 115 at 154 : LL.R. 5 Cal. 776 (P.C). 
2. (1916) 31 M.J. 225: L.R. 43 I.A. 207 at 209: I.L.R. 39 Mad. 634 (P.C.). 
3. (1904) 14 M.L.J. 149: LR. 31 LA. 67 at 70: LL.R. 26 All, 238 (P.C.). 
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The plaintiffs’ learned counsel has argued that there is 
what is known as a fixed line of succession, with which the Act 
could not have intended to interfere. The answer is simple: 
There is no interference with any vested rights at all. During 
the lifetime of the female heir it cannot be predicated who 
would be the reversioner who would succeed. Possibly, none 
who was alive at the death of the last male holder would 
eventually survive to succeed to his estate; how can it be then 
stated that any one’s vested rights are interfered with? Again, 
a case may be conceived where a suit is brought for the safe 
guarding of the estate by the presumptive reversioner on behalf 
of all the reversionary heirs, but at the death of the female 
heir, not one of the reversioners existing at the date of the 
action, may be alive to reap the benefits of the decree. The 
notion therefore of a fixed line of succession seems opposed to 
the principles governing this branch of the law. 


In our opinion, therefore, the plaintiffs are not the pre- 
sumptive reversioners of Venkatakrishna, and we base that 
view upon what we consider is the true doctrine of the Hindu 
Law. As for the authorities, in all the decided cases this view 
has been ‘taken excepting Krishnan Chettiar v. Manick- 
ammall. In our opinion, that case, with great respect, was 
wrongly decided and it is unnecessary, having regard to what 
we have said, to discuss it in any detail. Moreover, in 
Allahabad, Lahore and Patna the view that we have indicated 
has prevailed Bandhan Singh v. Daulata Kuar2, Rajpaliv. 
Surju Rais, Shib Das v. Nand Lals, Shakuntla Devi v. Kau- 
shalya Devid and Chulhan v. Mt. Akl® and in some of those 
cases, especially in Shakuntla Devi v. Kaushalya Devi’ the 
arguments adopted in Krishnan Chettiar v. Manickammalt 
have been fully answered. 


In the result, we would answer the reference by stating 
that in a case like the present, the succession opens to the heirs 
of the last male holder after the passing of the Act and is 
therefore governed by its provisions. 


[This Appeal and Memorandum of Objections came on for 
final hearing before Madhavan Nair and Stodart, JJ.] 





1. (1933) 66 M.L.J. 70: LL.R. 57 Mad. 718. 
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The judgment of the Court was delivered by 


Madhavan Nair, J.—The essential facts necessary for the 
disposal of the appeal have been stated in our order of refer- 
ence to the Full Bench. The suit was instituted by the plain- 
tiffs who were the nearest reversioners to the estate of the last 
male holder at the time of the institution of the suit. But the 
question was raised by the second defendant, having regard to 
Act II of 1929, that she and her son were nearer reversioners 
than the plaintiffs and that the latter are therefore not entitled 
to maintain the suit. The Full Bench has now answered the 
question that in a case like the present the succession opens to 
the heirs of the last male owner after the passing of the Act 
and is therefore governed by its provisions. It would follow 
from this decision that the second defendant and her son, that 
is, the sister and her son, are nearer reversioners to the estate 
of the late Venkatakrishna Aiyangar than the plaintiffs. It 
may be mentioned here that the son of the second defendant, 
who is a minor under her protection, is not a party to the 
suit. 

On the answer of the Full Bench it is argued by the 
appellants that the plaintiffs not being the nearest reversioners, 
are not entitled to institute the suit and it must therefore be 
dismissed. On the other hand the respondents argue that the 
suit of the plaintiffs being of a representative character, need 
not necessarily be dismissed and that the merits of the appeal 
should be gone into. On these arguments the first question for 
our decision is whether the appellants’ contention should be 
accepted and the suit should be dismissed. 

The appellants’ learned counsel referred to various cases. 
In the leading case of Rani Anand Kunwar v. The Court of 
Wards: to which reference is usually made in all the decisions 
dealing with this question, their Lordships of the Privy 
Council laid down the general rule that a declaratory suit 

“ must be brought by the presumptive reversioner, that is to say, by the 
person who would succeed if the widow were to die at that moment. Sucha 
suit may be brought by a more distant reversioner if those nearer in succes- 
sion are in collusion with the widow or have precluded themselves from 
interfering. . . . . The right to sue must, in their Lordships’ opinion, be 
limited. If the nearest reversionary heir refuses, without sufficient cause, to 
institute proceedings, or if he has precluded himself by his own act or 


conduct from suing or has colluded with the widow, or concurred in the act 
alleged to bé wrongful, the next presumable reversioner would be entitled to 
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sue....++.-In such a case......the Court must exercise a judicial discretion. 
in determining whether the remote reversioner is entitled to sue, and would 
probably require the nearer reversioner to be made a party to the suit.” 

In Kali Charan Singh v. Bageshra Kunwaril it was held 
that there is no ground for the proposition that it is competent 
to persons who are not in fact the nearest reversioners to sue 
where the actual nearest -reversioner is a minor. In that 
decision it was pointed out by the learned Judges: 

“Indeed, so far as we are aware, there is nothing to prevent the minor 
suing through a next friend at this stage.” 


In Shib Das v. Nand Lal2, Mst. R., having succeeded to- 
the property of her deceased son, made a gift of the same to- 
her daughter’s son. The reversioners in the fourth degree 
were in April, 1925, granted a decree declaring that the gift 
would not affect their rights after the death of Mst. R., but. 
while the appeal from this decision was pending and while Mst.. 
R. was still alive, the Hindu Law of Inheritance (Amend- 
ment) Act(II of 1929)came into force. This altered the order 
of succession so as to make the donee (sister’s son), rank 
before the plaintiff-reversioners. It was held that as Mst. R.. 
was still alive at the date of the coming into force of the new 
Act, the appeal must be accepted and the suit must be dismis- 
sed. (See the head-note.) In Sita Saran v. Jagat3 it was held, 
following the Privy Council decision in Rani Anand Kunwar 
v. The Court of Wards4 that if the nearest reversionary heir 
refuses, without sufficient cause, to institute proceedings, or if 
he has precluded himself by his own act or conduct from suing,. 
or has colluded with the widow, or concurred in the act alleged. 
to be wrongful, the next presumable reversioner would be 
entitled to sue. In such a case, upon a plaint stating the circum- 
stance under which the more distant reversionary heir claims to. 
sue, the Court must exercise a judicial discretion in determin- 
ing whether the remote reversioner is entitled to sue, and. 
would probably require the nearer reversioner to be made a. 
party to the suit. Amongst the other cases cited, reference- 
may be made to Ram Tawakal Tewari v. M t Dulari’ and. 
Chulhan v. Mi. Aklis. 


Relying on these cases the appellants’ learned counsel 
argues that the plaintiffs had no justification to proceed with 
the suit seeing that they are not the nearest reversioners, 





a Nigro LL.R. 13 Lah. 178. 
L.R. 6 Cal. 764 (P.C.). 
6. A.LR. 1934 Pat. 324. 


1. (1925) LL.R. 47 pi 929. 
P (1927 


880) ER STA.I 4; 


L.R. 
4. I. 
5. ALR.. 1934 All, 469. 
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especially. so since they did not make the minor son of the 
second defendant a party, even though it was pointed out to 
them that they should do so having regard to Act II of 1929. 
The respondents contend that though suits by reversioners 
when nearer reversioners are in existence had been dismissed, 
it does not necessarily follow that they should in all cases be 
dismissed, that the Court has a discretion in such cases and 
that the plaintiffs may be allowed to go on with the suit. In 
Deoki v. Jwala Prasad! the plaintiff. alleging himself to be the 
nearest reversioner of her husband brought a suit against a 
Hindu widow. At the time of the suit. there was in existence 
a nearer heir, a minor daughter of the defendant who lived 
with her, but she was not made a party to the suit. The 
learned Judges pointed out that although it is not correct to 
say that the existence of a nearer female heir can always be 
ignored by the next male heir, yet even without any express 
proof of refusal, concurrence or collusion on her part the 
Court may exercise its discretion and grant declaratory relief 
to the male reversioner and without insisting upon the female 
heir being joined in the suit provided such a course is not pre- 
judicial to her interests. This case is strongly relied upon by 
the respondents to show that cases may arise where even when 
a nearer reversioner is not made a party relief may be given in 
a suit by a remote reversioner. In Subba Rao v. Venkayya?: 


“ Plaintiffs as reversioners brought this suit in 1927 fora declaration 
that an adoption alleged to have taken place in June, 1921, was neither true 
nor valid. By the time the suit came on for trial Act II of 1929 had been 
passed, with the result that defendants 5 to 7 became nearer heirs than the 
plaintiffs, and got themselves impleaded as parties. Defendants 5 to7 did 
not support the adoption but asked for a declaration in terms of the plaint. 
It was contended that the plaintiffs ceased to be the nearest reversioners as 
soon as Act II of 1929 came into force and thatthey had no locus standi to 


maintain the suit. The learned Judges held that there was no legal bar to ` 


the maintainability of the suit and that the declaration could be granted. A 
dismissal of the suit inthe circumstances would practically amount to the 
preclusion of the possibility of the declaratory suit in this case and defeat the 
policy of the law underlying the principle that suits relating to the status of a 
person shottld as far as possible be tried within a reasonable time and, before 
evidence bearing upon the question is lost by lapse of time”. (See the 
headnote.) 

Reference was also made to the decision in Baldeo Dube 


v. Shamdhur Pande’ to show that declaratory reliefs are 
always matters of discretion for the Court. 





1, (1928). L.R. 50 All. 678. . 2, (1936) M.W.N. 1111. 
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An examination of the above decisions reveals that though 
the law does not generally encourage declaratory suits by 
remote reversioners when nearer reversioners are in existence, 
still it isnot always necessary that such suits should be dismiss- 
ed, for Courts in a proper case may well allow the suit to go 
on, taking care to safeguard the interests of the nearer rever- 
sioners in existence. In this connection attention may be drawn 
to the following passage in Rani Anand Kunwar v. The Court 
of Wards! already quoted: 

“Tn sucha case the Court must exercise a judicial discretion in deter- 
mining whether the remote reversioner is entitled to sue and would probably 
require the nearest reversioner to be made a party to the suit”. 

In the present case the entire evidence with respect to the 
relief asked for has been given by the plaintiffs and Ex. G 
has been declared by the lower Court to be valid only during 
the lifetime of the first defendant. The acts of the first and 
second defendants have been shown to be prejudicial to the 
interest of the plaintiffs. They may be prejudicial to the inte- 
rest of the minor son of the second defendant also. Of course 
the second defendant sided with the first defendant, her 
mother. What the attitude of the minor son in this matter 
may be, cannot be stated at the present moment because he is 
not a party to the suit. As pointed out in Rani Anand Kunwar 
v. The Court of Wards\ and in Kali Charan Singh v. Bageshra 
Kunwari2 it appears to us that the proper action to be 
taken in this case should be to ask the plaintiffs-respondents 
to make the minor son of the second defendant a party-defen- 
dant to the suit, so that the case on behalf of the reversioners 
may once for all be tried and disposed of. At present the 
second defendant’s son is a minor and under the protection of 


. his mother. He being a minor his interest will have to be 


represented by a guardian. In the circumstances of this case 
it will not be proper to make the mother his guardian. We 
would therefore set aside the decision of the lower Court and 
give permission to the plaintiffs to proceed with the suit making 
the second defendant’s minor son a party to the suit represent- 
ed by a proper guardian. Weare told that his paternal uncle - 
and paternal grandfather could well represent his interests; 
but who his proper guardian should be, must‘be left for the 








1. (1880) L.R. 8 I.A. 14: LL.R. 6 Cal. 764 (P.C.). 
2. (1925) LL.R. 47 All. 929. 
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decision of the parties and of the Court. After the minor son 
is made a party-defendant, if his guardian wishes he may 
transpose himself as a plaintiff if necessary. We asked the 
counsel whether they would be ina position to agree, after 
making the second defendant’s son a party to the suit, to 
accept the evidence already recorded as evidence for the pur- 
pose of the continuance of the case, but they have not been 
‘able to give us any assurance on the point. If the guardian 
insists that the case must go on afresh, he may file his statement 
and the case will have to be heard and tried de novo. We set 
aside the decision of the lower Court and remand the entire 
case for proper disposal according to law in the light of our 
observations. Having regard to the course the case has taken 
we express no opinion on the various findings recorded by the 
lower Court. The appellants are entitled to get the costs of 
this appeal. No costs on the memorandum of objections. 
The other costs will be provided for in the decree of the lower 
Court. 

The court-fee will be refunded both in the appeal and in 

the memo. of objections. 
S. V. V. — Appeal allowed and 
remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresenT:—Sır Horace Owen Compton Beasuey, Kt., 
Chief Justice. 
S. Soomar Sait & Sons by 
their partner A. M. Soomar 
Sait .. Petitioners* (Plaintiffs) 
UV. 
P. V. Cherian .. Respondent (Defendant). 


Indian Parinership Act (IX of 1932), S. 69—Cutchi Memons carrying on 
father’s trade—Suit by then—Whether they can sue—Not governed by Hindu 
Law principles. 

Where the plaintiffs, who were Cutchi Memons and members of the same 
family carrying on business of their father’s, sued the defendant for the 
purchase money of a second-hand car they had sold to him and the defence 
_ was that by reason of S.69 of the Indian Partnership Act the plaintiffs being 
an unregistered partnership were not entitled to sue. 

Held, that the plaintiffs being an unregistered partnership were not 
entitled to sue since the Cutchi Memons were not governed by the Hindu Law 
in regard to their property. 


* C. R. P. No. 209 of 1936. 26th February, 1937. 
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Petition under S. 25.of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Ootacamund in S.C.S. No. 718 of 1935. 

V. G. Row for Petitioners. 


T. Krishnaswami Atyangar and S. K. Narasimhachari for 
Respondent. ; ; ` 


The Court delivered the following 


JupGMENT.—The lower Court’s decision is correct. The 
plaintiffs are Cutchi Memons carrying on business as motor 
dealers. They are members of the same family carrying on 
the business of their father’s before he died. They sued in 
the lower Court for the price of a second-hand motor car sold 
by them to the defendant. One defence raised was that by 
reason of S. 69 of the Indian Partnership Act the plaintiffs 
being an unregistered partnership were not entitled to sue and 
that contention the lower Court upheld and dismissed the suit 
on that as well as on other grounds. The argument there was 
that Cutchi Memons are to be included in the latter part of S. 5 
of the Indian Partnership Act which reads: | 

“The relation of partnership arises from contract and not from status; 
and, in particular, the members of a Hindu undivided family carrying on a 


family business as such, or a Burmese Buddhist husband and wife carrying 
on business as stich are not partners in such business.” 


It is argued here by Mr. V.G. Row that this is a partner- 
ship which arises from status and not from contract because it 
should be held that Cutchi Memons stand in an analogous posi- 
tion to Hindu undivided families carrying on their family 
business. The lower Court held that there was no substance 
in such a contention, and that Cutchi Memons are only 
governed by the Hindu Law as regards succession and inherit- 
ance and that the principles of Hindu Law cannot be applied 
to their property. I am quite satisfied that the Cutchi Memons 
bear no resemblance to Hindu undivided families; and 
therefore the lower Court’s decision upon this point was 
perfectly correct and the petition must be dismissed with 
costs. i i 


K. C. — Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ PRESENT:—Sir Horace Owen Compron Beastey, Kt., 
Chief Justice AND Mr. JUSTICE VENKATARAMANA Rao. 


Davood Mohideen Rowther .. Petitioner* in both 
U. i 5 

Sahabdeen Sahib _ .. Respondent in both. 

Provincial Insolvency Act (V of 1920), Ss. 28 and 29—Effect—Adjudica- 
tion in insolvency—Subsequent suit by creditor for recovery of debt—Failure 
to obtain leave of Insolvency C ourt—Suit whether rendered incompetent— 
Leave whether can be granted at later stage of suit—Meaning of expression 
“pending suit”, . 

The effect of Ss. 28 and 29 of the Provincial Insolvency Act of 1920 is 
that after an order of adjudication is made no suit or other proceeding can 
‘be instituted against the insolvent or his. property without the leave of the 
Insolvency Court, such leave being a condition precedent to the action. Thus 
after a person is adjudged insolvent a suit cannot be filed by a creditor for 
recovery of a debt provable in insolvency without the leave of the Insolvency 
Court, and it will not be open to the Insolvency Court to grant leave subse- 
‘quently so as to cure the initial defect and permit the continuance of the suit. 


Ghouse Khan v. Bala Subba Rowther (1927) 53 M.L.J. 412: LL.R. 51 Mad, 
833; Maya Ookeda v. Kuverji, (1931) 34 Bom.L.RE 649; Rowe & Co. v. 
Tan Thean Taik, (1924) I.L.R. 2 Rang. 643 and Panna Lal-Tassadug Hussain 
v. Hira Nand-Jiwan Ram, (1927) I.L.R. 8 Lah. 593, referred to. 


Brownscombe v. Fair, (1887) 58 L.T. 85; Mahomed Haji Essack v. Abdul 
Rahiman, (1916) I.L.R. 41 Bom. 312; Bhimaji v. Chunilal Jhaverchand, 
(1931) LL.R. 57 Bom. 623; Ponnusami v. Kaliaperwmal, A.I.R, 1929 Mad. 480 
and Subramanyam v. Narasimham, (1928) 56 M.L.J. 489 at 497, considered. 


_ Theword “pending” in S.29 of the Provincial Insolvency Act means 
“begun but not carried out or finished”, and a pending suit means a‘suit 
already begun but not finished when the order of adjudication is made. 


Petitions under S. 250f Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Tanjore in S. C. S. No. 219 of 1934, 


The Civil Revision Petitions came up in the first instance 
before Venkataramana Rao, J., who made the following 

ORDER OF REFERENCE TO A BENcH.—This case raises a ques- 
tion of some importance relating to the construction of S. 29 of 
the Provincial Insolvency Act. A few facts may be necessary for 
the appreciation of the exact point involved in the case. On 11th 
March, 1924, the defendant in this case executed an usufructuary 
mortgage in favour of one Haidersa Rowther. On the said date 
` the property was subject to a simple mortgage. The simple mort- 
gagee sued to enforce the security, obtained a decree, and, in execu- 
tion thereof, purchased the property and dispossessed Haidersa on 
25th July, 1928. In thé meantime the mortgagor applied to the 
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Insolvency Court for adjudicating him an insolvent and the order 
of adjudication was passed on 8th August, 1928. The insol- 
vency has not terminated as the insolvent has not obtained 
his final discharge. It appears that Haidersa was adjudicated 
insolvent and the Official Receiver sold all the outstandings. 
due to the estate of Haidersa, and at the auction sale the 
plaintiff in this suit purchased the claim of MHaidersa against 
the defendant in pursuance of the usufructuary mortgage execut- 
ed in his favour. That claim was to recover money due under 
the mortgage under S, 68 of the Transfer of Property Act by 
reason of the dispossession on 25th July, 1928. The plaintiff insti- 
tuted this suit on 18th April, 1934, to recover the money due under 
the mortgage by reason of his purchase. He did not obtain leave 
of the Insolvency Court as required by S. 28 (2) of the Act. The 
defendant did not plead the bar of S. 28 (2) in his original written 
statement but later filed an additional written statement raising: 
this plea. In answer to this the plaintiff filed an application under 
S. 29 for leave to continue the proceedings, and the leave was. 
granted. The question, therefore, is whether it is open to the 
Court to grant such leave under S.29. Under S. 28 (2) on the 
making of an order of adjudication, except as provided by the Act, 
no creditor to whom the insolvent is indebted in respect of any 
debt provable under the Act shall commence any suit or other 
legal proceedings except with the leave of the Court and on suck 
terms as the Court may impose. The section in my opinion impo- 
ses a condition precedent to the right of action. It has been con- 
strued to be so by a Bench of this Court in Ghouse Khan v. Bale 
Subba Rowtheri and it has also been held that it was not open to 
the Insolvency Court to grant leave subsequently and cure the 
initial defect. Wallace, J., observes in Ponnusami v, Kaliaperumal2 
that the absence of leave is not only a bar to the original institution 
of the suit, but that a suit commenced without leave cannot be con- 
tinued by obtaining leave at any subsequent stage thereto. But in 
Ghouse Khan v. Bala Subba Rowtherl, Odgers, J., made an ob- 
servation to the following effect, that even where a suit has been 
instituted without the leave of the Insolvency Court it would be 
open to the plaintiff to apply to the Court before whom the suit 
was instituted for leave and that such leave could be granted. It 
was on the strength of that observation that the learned Judge 
in this case allowed the plaintiff to continue the suit. . Taking 
Ss. 28 and 29 together it seems to me that S. 29 contemplates pro- 
ceedings ‘pending on the date of the adjudication and not suits 


instituted subsequent to the order of adjudication. Else it seems 
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to me that the condition precedent imposed by S. 28 (2) will 
become nugatory. Buta different view seems to have been taken 
in Bombay on the corresponding S. 18 (3), of a Presidency Towns 
Insolvency Act where the language is similar, In Mahomed Haji 
Essackv. Abdul Rahiman the learned Judges say that even though 
leave has not been obtained under S. 17 of the Presidency Towns 
Insolvency Act it is open to the Court before whom a suit is insti- 
tuted to grant leave, and pending the suit the proceedings under 
S. 18 (3) of the Presidency Towns Insolvency Act may be stayed. 
In doing so Sir Basil Scott, C.J., purported to follow the decision 
of the English Court reported in Brownscombe v. Fair2, That 
case was decided on the construction of Ss. 9 and 10 of the English 
Bankruptcy Act, 46 and 47 Vict., Ch. 52, In S. 9 we find a similar 
clause corresponding to S. 28 (2) of the Provincial Insolvency Act 
where a creditor cannot commence an action without leave of the 
Insolvency Court. The language of S. 10 of the said English 
Bankruptcy Act is similar to S. 29 of the Indian Act. It says that 
any Court in which proceedings are pending against a debtor may 
on proot that a bankruptcy petition has been presented by or 
against the debtor either stay the proceedings or allow them to 
continue on such terms as it may think just. In that case the 
Master and the learned Judge before whom the original case came 
up allowed the suit to be continued. On appeal, Wills, J., stayed 
the action. In doing so he made the following observation: 

“ The intention of the Legislature in the Bankruptcy Act was, that on the 
bankruptcy of a man no more litigation between the bankrupt and his credi- 
' tors should be permitted except in special circumstances, such as where a 
case was at the time of the bankruptcy ripe for trial in which the amount of 
the proof against the bankrupt’s estate would not be seriously affected. But 
there must be such circumstances; in the present case there is nothing excep- 
tional. Mr. Rose Innes says that the jurisdiction of the Court is limited to 
actions commenced before the bankruptcy proceedings are initiated; but I do 
not think so, for the words are perfectly general.” 


These observations seem to indicate that even though leave 
has not been obtained in the first instance it is open to the Court 
before whom the suit is pending to stay the action or continue it. 
As the provisions of the Indian Law are more or less based upon 
the English Bankruptcy Act, the decision of Wills, J., is of some 
importance in the construction of the Indian Act. But I must say 
that the Lahore High Court has taken a different view, namely, 
the view which I have already indicated that taking Ss. 28 and 29 
together what is contemplated is proceedings pending on the date 
of the adjudication and not proceedings instituted after the order 
of-adjudication. It is therefore desirable that this matter should 
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be considered by a Bench as the question is one of frequent 
recurrence. I therefore refer this matter to a Bench. 

_ [On this reference the petitions-came up before a Bench as 
constituted above. ] 


T. R. Srinivasan for Petitioner in C. R. P. No. “1295 of 
1935. 


R. Viswanatha Aiyar and T. R. Srinivasan for Penone 
in C. R. P. No. 1167 of 1936. 


S. K. Ahmed Meeran for Respondent in both cases. 
The judgment of the Court was delivered by 


Venkataramana Rao, J.—The facts: sufficient for the 

disposal of these revision petitions are fully stated in the order 
of reference and it is unnecessary to repeat them. On those 
facts the question arises whether, after a person is adjudged 
an insolvent, a suit filed by a creditor for the recovery of a 
debt provable in insolvency without the leave of the Insolvency 
Court is maintainable and can the Court in which the suit is 
instituted give leave to continue it? The sections of the Pro- 
vincial Insolvency Act relevant to this question are Ss. 28 and 
29. S. 28, cl. 2 runs thus: 
_ “On the making of an order of adjudication, the whole of the property 
of the insolvent shall vest in the Court or ina Receiver as hereinafter pro- 
vided, and shall become divisible among the creditors, and thereafter, except 
as provided by this Act, no creditor to whom the insolvent is indebted in 
respect of any debt provable under this Act shall during the pendency of the 
insolvency proceedings have any remedy against the property of the insolvent 
in respect of the debt, or commence any suit or other legal proceedings, 
except with the leave of the Court and on such terms as the Court may 
impose”. 

S. 29 runs thus: 

“Any Court in which a suit or other proceeding is pending against a 
debtor shall, on proof that an order of adjudication has been made against 
him under this Act, either stay the proceeisa, or allow it to continue on 
such terms as such Court may impose ” 

Unhampered by authority, radie both sections together 
and giving the words their plain and natural meaning the 
following propositions are clearly deducible : 


(i) S. 28 (2) is mandatory and after an order of adjudi- 
cation is made, no suit or other proceeding can be instituted 
against the insolvent or his property without the leave of the 
Insolvency Court and such leave is a condition precedent to the 
right. of action;-and .. 
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(ii) where any suit or other proceeding is pending on the 
date of the adjudication in any Civil Court, such Court on 
being apprised of the order of adjudication-can in its discretion 
either stay the suit or proceeding or give leave to continue the 
same. 

It will be seen that S. 27 which deals with the power of 
Insolvency Courts to make an order of adjudication is the first 
of the sections enacted under the heading “Order of adjudica- 
tion”. The succeeding sections deal with the legal conse- 
quences which follow from the order of adjudication. Thus 
the point of time in relation to which both Ss. 28 and 29 speak 
is the date. of the order of adjudication. S. 28 deals with 
proceedings not pending on the date of the order of adjudica- 
tion and S. 29 deals with proceedings then pending. The 
term “pending” literally means “begun but not yet carried out 
or finished”. Therefore when S. 29 speaks of a suit pending, 
it refers to a suit already begun but not finished when the 
order of adjudication is made. (See Subramanyam v. Nara- 
simham1,) In the view that under S. 28 leave of the Court is 
a condition precedent to the right of action, no other interpre- 
tation of S. 29 is possible. If leave is a condition precedent, 
the want of it is a defect fatal to the suit and subsequent leave 
cannot validate it. If it be held that leave can be given under. 
S. 29 to continue a suit commenced without the leave of the 
Insolvency Court, it would be rendering S. 28 nugatory. To 
illustrate, suppose a District Court before which proceedings 
in insolvency are pending refuses to grant leave to a creditor 
to institute a suit against an insolvent; after such refusal the 
creditor files a suit in the District Munsif’s Court and.it can 
grant leave to continue the suit; this means the District 
Munsif will be sitting as it were in judgment against the order 
of the District Judge, a state of affairs which could never have 


been in the contemplation of the legislature in enacting the 


Provincial Insolvency Act, whatever may be the English Law 


or the law of insolvency which governs the presidency towns 


about which we shall presently deal. 

- An argument based on hardship to the creditor eating 
from this interpretation was addressed to us relying 
on certain decisions. (Vide Subramanyam v. Narasimham1 
and ings v. Chunilal Jhaverchand?.) It is’ this: a credi- 
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tor for no. fault of his in ignorance of the adjudication 
files a suit; it would be unjust to dismiss the suit for want of 
leave and it may be at the time of dismissal his claim may be 
barred and he will be practically remedyless. When the words 
of the statute are plain, a Court of law cannot refuse to give 
them their natural meaning because of a possibility of hardship 
or injustice; moreover, as pointed out by Wallace, J., im 
Ponnusami v. Kaliaperumal there is really no such hardship. 
As observed by him at page 481: 

“The gazette notification of insolvency is presumed to be notice to allt 
the creditors and they cannot be heard to plead want of notice or ignorance- 
On the other hand, unless this strict reading of the section is adopted there 
will be great embarrassment both to the insolvent and the Insolvency Court” = 

There is preponderance of Indian authority in support of 
the view we are taking. In Ghouse Khanv. Bala Subba 
Rowther2, Odgers and Curgenven, JJ., held that leave of the 
Insolvent Court is a condition precedent to the institution of a 
suit and failure to obtain such leave is a defect which cannot 
be cured and leave subsequent to the institution of the suit 
cannot be given. They followed the decision in in re Dwarka- 
das Tejbhandass, given on an analogous provision in the Presi- 
dency Towns Insolvency Act (S. 17). In Ponnusami v. Kalia- 
perumall, Wallace, J., held that even subsequent annulment of 
insolvency would not cure the initial defect. It must be noticed 
that Wallace, J., was inclined to take a different view in 
cases of ignorance of the creditor of the insolvency. (See 
Subramanyam v. Narasimham4). In Maya Ookeda v. Kuverjis, 
Blackwell, J., following in re Dwarkadas Tejbhandas8, dismiss- 
ed a suit instituted without such a leave. (See also Panna Lal- 
Tassadug Hussain v. Hira Nand-Jivan Ram6 and Rowe & Co. 
v. Tan Thean Taiki.) We may point out that in Ghouse Khan 
v. Bala Subba Rowther2, in re Dwarkadas Tejbhandas® and 
Panna Lal-Tassaduq Hussain v. Hira Nand-Jivan Ram the cre- 


ditor filed the suit in ignorance of the order of adjudication and 


yet this circumstance did not affect the decision in these cases. 


We shall now deal with the argument in support of the 
contrary view based mainly on an English decision in Browns- 











1. ALR. 1929 Mad, 480. 
2. (1927) 53 M.L.J. 412: LL.R. 51 Mad. 833. 
"3, (1915) LLR. 40 Bom. 235. 4. (1928) 56 M.L.J. 489 at 497. 
5, (1931) 34 Bom.L.R. 649. 6. (1927) L.L.R. 8 Lah. 593. 
7. (1924) LL.R. 2 Rang. 643. ` 
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combe v. Fair! and Mahomed Haji Essack v. Abdul Rahiman? 
which followed it. It is contended that the words in S. 29 are 
general and wide enough to cover suits instituted before and 
after the date of the order of adjudication; and such a con- 
struction was adopted in construing S. 10 (2) of the English 
Bankruptcy Act of 1883 where the language was similar. Ss. 9 
and 10 of the English Bankruptcy Act of 1883 so far as they 
are relevant for the present discussion are in these terms: 

“S.9. (1) On the making of a receiving order an Official Receiver shall be 
thereby constituted receiver of the property of the debtor, and thereafter, 
except as directed by this Act, no creditor to whom the debtor is indebted in 
respect of any debt provable in bankruptcy shall have any remedy against the 
property or person of the debtor in respect of the debt, or shall commence any 
action or other legal proceedings unless with the leave of the Court and on 
such terms as the Court may impose”. 

“S.10. (1). * * * *” 

“S.10. (2) The Court may at any time after the presentation of a bank- 
ruptcy petition stay any action, execution or other legal process against the 
property or person of the debtor, and any Court in which proceedings are 
pending against a debtor, may, on proof that a-bankruptcy petition has been 
presented by or against the debtor, either stay the proceedings, or allow them 
to continue on such terms as it may think just”. 

It does not appear from the report of Brownscombe v. 
Fair}. whether the order was passed under the first portion of 
S. 10 (2) or under the later portion thereof. But from the 
arguments of Mr. Read and Mr. Rose Innes it may be taken 
that the order was made under the later provision of S. 10 (2) 
which is similar in language to S. 29 of the Provincial 
Insolvency Act and S. 18 (3) of the Presidency Towns Insol- 
vency Act. The following observations of Willis, J., in that 
case do lend countenance to the argument at the Bar: 

“Mr. Rose Innes says that the jurisdiction of the Court is limited to 
actions commenced before the bankruptcy proceedings are initiated but I 
do not think so, for the words are perfectly general,” 

With due respect, we may point out that the plain langu- 
age of the section does not warrant this interpretation. S. 9 
deals with proceedings not pending on the date of the receiv- 
ing order and S. 10 with proceedings so pending. That this 
is the correct view seems to be borne out by the observations 
of Stirling, J., in In re Berry: Duffield v. Williamss: 

“ S. 9 prohibits the ‘commencing’ of actions or proceedings, except with 
the leave of the Court; and I agree with the opinion expressed by Worth, J., 
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in In re Wray (a Solicitor)? that it has no reference to proceedings actually 
pending against the debtor at the date of the receiving order. Such receiving 
proceedings are dealt with by S. 10, sub-S. 1 of which applies to the interval 
between the presentation of a bankruptcy petition and the making of a receiv- 
ing order; while sub-S. 2 applies to any,.time after the presentation of a 
bankruptcy petition. The scheme appears to be that actions and other pro- 
ceedings are to go on against the debtors unless either the Court of Bank- 
ruptcy or the Court in which the proceedings are pending sees fit to interfere 
in the exercise of the discretion vested in it”. 

It may be noted that in Halsbury’s Laws of England, 
Vol. 2 at p. 63 Brownscombe v. Fair? is cited as an authority 
for the proposition that actions which are commenced after the 
receiving order without the leave of the Court may be stayed 
but in the footnote it is added “They are stayed under the 
Bankruptcy Act, 1883, S. 9”. (See also Vol. 2, Hailsham’s 
Ed., p. 90.) Similarly in William’s Bankruptcy Practice 
(14th Ed. 1932), atp. 70, the same case is given as an 


‘authority for the said proposition under S.7 of the English 


Bankruptcy Act, 1914, corresponding to S. 9 of Act of 1883 
which is the same as S; 28 of the Provincial Insolvency Act 
and S. 17 of the Presidency Towns Insolvency Act. Thus it 
will be seen that Brownscombe v. Fair2 is not treated as an 
authority for the exercise of such a power under S. 10 (2). 
Itis therefore not safe to construe S. 29 in the light of the 
decision of Brownscombe v. Fair2. The decision in Mahomed 
Haji Essack v. Abdul Rahiman’ is a decision under S. 18, cl. 3 
of the Presidency Towns Insolvency Act and Ss. 17 and 18 
are a reproduction of Ss. 9 and 10 of the English Bankruptcy 
Act, 1883. Sir Basil Scott, C.J., follows Brownscombe v. 
Fair2 without any discussion and the decision cannot be relied 
on as an authority on S. 29 of the Provincial Insolvency Act. 
Two other cases of the Bombay High Court were cited, name- 
ly, the decision of Fawcett, J, in Bheraji Samrathjt v. 
Vasantrao4 and the decision of Tyabji, J., in Bhimaji v. Chuni- 
lal Jhaverchand’. Both the learned Judges followed in Maho- 
med Haji Essack v. Abdul Rahiman’ but Fawcett, J., observed 
that if the matter were res integra a different view might be 
open and he referred to Panna Lal-Tassaduq Hussain, v. Hira 
Nand-Jivan Ramé& in.support of that view. The decision in 
Subramanyam v. Narasimham? is distinguishable. There the 





“1. (1887) 36 Ch. D. 138 at 143. 2: (1887) 58 L.T. 85. 
3. (1916) I-L.R. 41 Bom. ie 4, (1928) 31 Bom. L.R. 981. 
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question was whether a decree passed- in a suit instituted with- 
out leave in the absence of any objection being taken on that 
score is a nullity. It is unnecessary to deal with the correct- 
ness of that decision but we must express our dissent from the 
observations contained in the judgment in regard to the inter- 
pretation of Ss. 28 and 29 of the Provincial Insolvency Act in 
so far as they purport to be based on the theory of ignorance 
of the creditor of the proceedings in insolvency. Tiruvenkata- 
chariar, J., in that case observes that the word “commenced” 
must be construed as. “knowingly commenced”. Wallace, J., 
seems inclined to this view though he says that having regard 
to the preponderance of authority he would not dissent from 
the view he took in Ponnusami v. Kaliaperumali. It seems 
to us that there is no warrant for importing into the 
section words which are not there. In Ghouse Khan v. Bala 
Subba Rowther2 there is no doubt an observation of Odgers, J., 
at page 839 to the effect that leave may be obtained under 
S. 29 though the suit might have been instituted without the 
leave of the Insolvency Court but it is an -obiter dictum which 
was not necessary for the case. Further the observation is 
irreconcilable with the view taken by him in regard to S. 28 of 
the Act that want of leave is fatal to the suit. 


We are therefore of opinion on a proper construction of 
Ss. 28 and 29 of the Provincial Insolvency Act that leave of 
the Insolvency Court not having been obtained prior to its 
institution, the present suit is not maintainable and the learned 
Subordinate Judge had no power to grant leave to continue the 
suit. We therefore reverse the decision of the lower Court 
and dismiss the suit but in the circumstances we direct each 
party to bear his own costs. 


C. R. P. No. 1167 of 1936. 


This Civil Revision Petition arises out of an application 
for the execution of a decree obtained by the respondent against 
the petitioner in Small Cause Suit No. 219 of 1934 on the file 
of the Sub-Court, Tanjore. In the judgment delivered to-day 
in C. R. P. No. 1295 of 1935 we decided that the said suit was 
not maintainable, set aside the decree and dismissed the suit. 
This Civil Revision Petition must therefore be allowed and 
the execution petition dismissed, but in the circumstances we 
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direct each party to bear his own costs both here and in the 
Court below. 
B. V. V. . —— Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Kine. 


Velayudham Pillai and another .. Appellants* (Accused 
—-Prisoners). 


Indian Penal Code (XLV of 1860), Ss. 109, 232, 235 and 242—Counterfeit - 
coins—Manufacture of—Intention to foist a case onan innocent man but not 
for infringing monopoly of the state or defrauding the public—Prosecution 
case misconceived—Charges should have been under Ss. 211 and 195, Indian 
Penal Code. 

Where two accused were charged under Ss. 109, 232, 235 and 242, Indian 
Penal Code, but the facts found were that the first accused with the help of 
the second surreptitiously introduced the counterfeit coins, so made, into 
another person’s house, in order to foist a case against him and not for the 
purpose of actually getting the coins so made to be put in circulation, 

Held, that the prosecution had entirely misconceived the sections under 
which the accused ought to have been prosecuted; the real complaint of the 
Crown or society against these accused was not that they had made a number 
of coins to look like genuine coins but that they had dishonestly attempted to 
bring an innocent man to trouble by means of coins which they had made. 
They ought certainly to have been prosecuted for the real offences which they 
had committed, namely, falsely causing criminal proceedings to be taken 
against an innocent man under S. 211, Indian Penal Code, or for fabricating 
false evidence against him under S. 195, Indian Penal Code. It was clear that 
the appellants (accused) were not persons who were manufacturing coins with 
the intention of infringing the monopoly of the mint or of causing loss to the 
currency owning public. Since the coins which were seized in this case and 
which were the subject-matter of the charges were not counterfeit coins 
because it was clear from the prosecution case that the intention of the 
accused in manufacturing them was merely to make use of them in order to 
assist them in filing a false charge, the accused were not guilty of the charges 
framed and therefore acquitted of the charges. 


Appeal against the judgment dated 11th day of November, 
1936, of the Additional Sessions Judge of the Court of Session 
of the Coimbatore Division in Case No. 130 of the Calendar 
for 1936. . 

V. L. Ethiraj and A. S. Sivakaminathan for Appellants. 

Parakat Govinda Menon for The Public Prosecutor on 
behalf of the Crown. . 

The Court delivered the following 


JupemeEnT.—The two appellants have been convicted in 
this case by the learned Additional Sessions Judge of 





* Cr. App. No. 666 of 1936. , 6th April, 1937. 
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Coimbatore of various charges connected with the manufacture 
of what, according to the prosecution, are counterfeiting King- 
Emperor’s coins during May, 1936. The facts found by the 
learned Judge and, in view of the legal argument to which 
I shall refer later, not seriously challenged in the appeal before 
me, were that the first appellant-instructed the second appellant 
to make for him a number of two anna pieces and that when 
these pieces were manufactured he made most of them up into 
a bundle which he gave to P. W. 3, his servant, with instruc- 
tions that P. W. 3 should surreptitiously introduce them into 
the shop of P. W. 6 with whom he had lately conceived various 
grounds of enmity. P. W. 3 accordingly took the bundle and 
placed it in P. W. 6’s shop. Information was then given'to 
the police to the effect that if they searched P. W. 6’s shop 
and house they would discover that he had counterfeit coins in 
his possession. A search was accordingly made and the bundle 
was duly discovered. It is on these facts that the two appellants 
were charged. There were four charges against them. The 
first was against the first accused that some days before the 
24th May, 1936, he had abetted the counterfeiting of King- 
Emperor’s two anna coins by the second accused and therefore 
he had committed an offence punishable under Ss, 109 and 
232, Indian Penal Code. The second-charge was that the 
second accused had actually counterfeited those coins and 
committed an offence punishable under S. 232, Indian Penal 
Code. The third charge was that the first accused had on the 
24th May, 1936, been in possession of certain materials knowing 
or having reason to believe that they were intended to be used 
for the purpose of counterfeiting coins, an offence punishable 
under S. 235, Indian Penal Code. And fourthly the first 
accused was charged at about the same time and place with 
being in possession of counterfeit coins fraudulently or with 
intent that fraud might be committed, an offence punishable 
under S. 243, Indian Penal Code. I ought at this stage to add 
that in addition to the counterfeit coins discovered by the 
police in P. W. 6’s shop a few more coins said to be similar 
in design to’ those were also discovered in a cash box in the 
first accused’s house. 


The argument that has been pressed before me in appeal is 
a very ingenious one which does not ‘seem to have occurred 
either to the learned Additional Sessions Judge or to any of 
the parties at the trial. It is this, that if coins are made to 
30 
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‘resemble genuine coins and the intention of the makers is 


merely to use them in order to foist a false case upon their 
enemies, those coins do not come within the definition of 
“counterfeit coins” given in the Indian Penal Code. I think 
there can be no doubt that this argument must be accepted. 
The definition of “counterfeit” is to be found in S. 28; 
Indian Penal Code. A person is said to “ counterfeit” who 
causes one thing to resemble another thing, intending by means 
of that resemblance to practise deception, or knowing it to be 
likely that deception will thereby be practised. The important 
words for our present purpose in that definition are “ intending 
by means of that resemblance to ‘practise deception.” Now if 
the intention.of a person who makes or causes coins. to be made 
is to use them in order to commit some other offence such as 
giving false information against an enemy, that intention prima 
facie is not to practise such deception. If we examine the 
situation in the present case we find that it was exactly the 
reverse of that intention. It was obviously the intention of 
the first accused that the police officers should be the first to 
see these counterfeit coins and that they should not be deceived 
by their appearance because if they were deceived then the 
whole purpose of making the complaint to the police against 
P. W. 6 would be frustrated. -It is clear therefore that if the 
object of the manufacturer was to carry out this nefarious 
scheme of foisting a false case on P. W. 6, these coins are not 
counterfeit because they do not fall within the definition of 
$. 28. Of course there is no direct evidence in this case that 
the first accused and the second accused were heard talking 
over the details of their plot. It is conceivable, theoretically, 
that all that the first accused did was to go to the second 
accused and ask him to make counterfeit coins without 
disclosing to him the reason why he wanted them. But on 
the other hand it is quite clear from the way in which the case 
has been treated and discussed in the judgment of the learned 
Additional Sessions Judge, and clear also from the actual four 
charges which have been framed in this case that the prosecu- 
tion case was this, that the manufacture was for the deliberate 
purpose of foisting a false case on P. W, 6. There is nothing 
at all to suggest in this case that either the first accused or the 
second accused had attempted or intended to attempt to put 
these coins into circulation, And although some little difficulty, 
is-introduced into the case-by the fact. that certain coins were 
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found not only in P. W. 6s shop but also in the first 
accused’s cash box, that difficulty ought not to outweigh the 
fact that in the case as a whole stress was laid by the prosecu- 
tion on the fact that both these coins and the others must have 
been recently made by the second accused, and no kind of 
siiggestion was made that either of the accused wished at any 
time to put these coins into circulation. 


I am therefore of opinion that what has happened in this 
case is that the prosecution has misconceived entirely the 
sections under which the accused ought to have been prosecuted. 
The real complaint of the Crown or of society against these 
accused, was not that they made a number of coins to look like 
genuine two anna coins but that they dishonourably attempted 
to bring an innocent man, P. W. 6, to trouble by means of the 
coins which they made. They ought certainly to have been 
prosecuted for the real offences which on the evidence, if 
believed, they must have committed, namely, falsely causing 
criminal proceedings to be instituted against P. W. 6 under 
S. 211, Indian Penal Code, or fabricating false evidence 
against him under S. 195, Indian Penal Code. I do not know 
why no attempt was made to prosecute the two appellants or 
at any rate the first appellant under these sections. It is 
obvious that the appellants are not persons who are manu- 
facturing coins with the intention of infringing the monopoly 
of the mint or of causing loss to the currency owning public. 
As I have already said more than once, there is nothing in the 
case to show that they intended any of these coins ever to be 
put into circulation. Therefore even if they could rightly 
have been held to be guilty under the sections under which 
they have been charged, their offences would in one sense 
of the word be only technical offences under those sections. 
However, I have held that the coins which were seized in this 
case and which are the subject-matter of the charges aré not 
counterfeit coins because it was the clear prosecution case that 
the intention of the appellants in mianufacturing them was 
merely to make use of them in order to assist them in filing 
a false charge. 


` The result is that the appellants must be found not guilty 


and acquitted and their bail bonds cancelled. 
` K.C. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PREsENT:—MR. Justice VENKATASUBBA Rao AND MR. 
JUSTICE CORNISH. 


Balabhadra Srirangam alias Rama- 


kristnayya and another .. Appellants* (Defendants 
5 and 6) 
; v. 
Madhyannapu Rangarao and 
others .. Respondents (Plaintiff 


and Defendants 1 to 4). 


' Guardian and ward—Sumi against minor—Guardian ad litem raising 
defence but not persisting in it—Decree passed ex parte—Sutt by minor after 
attaining majority to have decree set aside—Allegations as to collusion and 
negligence on part of guardion—Burden of proof—Need for proving avail- 
able defence in prior suit. 

When a person seeks to set aside a decree passed against ‘him during 
his minority on the ground that his mother, who acted as his guardian ad 
litem, had colluded with the then plaintiffs and allowed the suit to proceed 
ex parte, it is the duty of the plaintiff to prove collusion and negligence set 
up by him. The burden is not discharged by merely showing that his mother 
had put forward a defence in the previous suit and did not appear to sub- 
stantiate it. The defence might have been untenable or worthless, and it 
does not follow that merely because a guardian ad litem chooses to raise a 
defence she is bound to persist in it whether good or bad to the end. For 
the plaintiff to succeed in his suit he must show that he had an available 
defence which, if substantiated in the previous suit, would have led toa 
different result. 

Baboo Lekraj Roy v. Baboo Mahtab Chand, (1871) 14 M.I.A. 393; Par- 
meswari Pershad Narayan Singh v. Sheo Dutt Rat and Jhumak Singh v. Sheo 
Dutt Rai, (1907) 6 C.L.J. 448 and Punnayyah v. Viranna, (1921)42 M.L.J. 429: 
LL. R.45 Mad. 425, relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Nellore in O.S. No. 56 of 1934. 

B. Somayya for Appellants. 

P. Somasundaram for Respondents. 


The judgment of the Court was delivered by 


Venkatasubba Rao, J.:—The plaintiff’s suit is a frivolous 
one and the learned Judge in decreeing it has disregarded 
certain well-settled principles of law. The plaintiff has 
brought this suit with a view to have it declared that the 
decree obtained by. defendants 5 and 6 against himself and 
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defendants I to 4 (the members of his family) in O.S. No. 21 
of 1931 is not binding upon him and should be set aside. The 
first defendant acting for himself and his minor sons of whom 
the plaintiff was one, had executed in favour of defendants 5 
and 6 a deed of mortgage on the 2nd July, 1926; it was to 
enforce this mortgage that the suit mentioned above had been 
brought by defendants 5 and 6, To the suit were impleaded 
as defendants, the plaintiff’s father, the plaintiff himself and 
his two brothers the last mentioned three having been represent- 
ed in the action by their mother as their guardian ad litem. 
During the pendency of that suit, one of the three brothers 
attained majority and was declared a major. In due course, 
on the 24th August, 1931, judgment was delivered decreeing 
the suit brought by the mortgagees, that is, the present defen- 
dants 5 and 6. 


The plaintiff seeks to get the decree set aside on the 
ground that his mother, though she had filed a written state- 
ment, did not appear at the trial and allowed the suit, so far 
as the minors were concerned, to proceed ex parte. He further 
alleges that the decree was vitiated by collusion between the 
mortgagees and his mother. In a case of this sort, it is the 
duty of the plaintiff to prove the collusion and the negligence 
set up by him; the burden lay upon him of proving his allega- 
tions and that burden is not discharged by merely showing that 
his mother, who had put forward a defence, did not appear to 
substantiate it. The defence might have been untenable or 
worthless and it does not follow that merely because a guardian 
ad litem chooses to raise a defence, she is bound to persist in 
it, whether good or bad, to the end. In this respect, there is no 
difference whatsoever between a guardian failing to raise a 
defence and abandoning a defence which has been raised. If 
at the very outset, the guardian thinks that there is no availa- 
ble defence to the action, he may refrain from defending it; 
likewise if after filing an untenable defence, the guardian 
realises that the defence put forward is bad or worthless, there 
is nothing in law to compel him to proceed with or persist in it. 
These are principles of law which are well established and the 
learned Judge has entirely ignored them. For the plaintiff to 
succeed he must show that he had an available defence which, 
if substantiated in the previous suit, would have led to a diffe- 
rent result, in other. words as their Lordships point out in 
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Baboo Lekraj Roy v. Baboo Mahtab Chandi, the burden of 
proving that circumstances exist which vitiate the decree, is 
upon the plaintiff and it is an element in that. proof, without 
which the plaintiff’s case would amount to nothing that ‘there 
was an available good ground of defence which the guardian 
failed to put forward at the hearing (p. 399). The same prin- 
ciple has been laid down in Parmeswari Pershad Narayan Singh 
v. Sheo Dutt Rai and Jhumak Singh v. Sheo Dutt Raiz which 
has since been repeatedly followed in numerous decisions. As 
the learned Judges observe there: 

“ It is not every kind of negligence, nor any amount of negligence which 
would render proceedings, otherwise regular and proper, liable to be opened: 
up; it must be such negligence, as leads to the loss of a right, which, if the 
stit had been conducted or resisted with due care, must have been success- 
fully asserted”. ý 

See also Punnayyah v, Virannas. The question is, has the 
plaintiff here established that his guardian sacrificed his inte- 
rests by failing to substantiate a good ground of defence 
which was available to him? On this point there can be no 
doubt whatever that.the defence first put forward and later. 
abandoned was a thoroughly false and worthless defence. : 


As already stated, O. S. No. 21 of 1931 was brought to 
enforce a mortgage granted by the minors’ father. Thére had 
been dealings extending over a long period between him on the 
one hand and the mortgagees on the other. There were at 
least.three settlements of account, one in 1922, another in 1923 
and the final one in 1926. If proof were needed that these ` 
settlements w:re bona fide, itis furnished by the fact that some 
of them were attested by the minors’ maternal uncles. Ọne 
defence raised in the previous suit was that these settlements 
were not intended to be final, but there was some kind of 
understanding that when the time arrived for payment, the 
accounts should again be looked into and examined.. So far 
as this ground of defence is concerned, the lower Court.does 
not even notice it, as no one appears to have treated it seri-: 
ously. The suit was defended ona further ground, namely, 
that the debt incurred in the course of the trade referred to 
above, which formed the consideration for the mortgage, was 
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not binding upon the minors. In dealing with this the 
` learned Judge has completely misdirected himself. Relying 
upon Beénares Bank, Ltd. v. Hari Naraint he says that the 
father had no right to start a new trade, but the judge forgets 
that the point before him was not whether the trade was a new 
one or not, but whether the debt in question could or could not 
support the mortgage. He ignores the fundamental fact that 
the debt, by the date of the mortgage, had become an antece- 
dent one and that it was not suggested (and indeed could not 
be) that it was either illegal or immoral. Beyond a shadow of 
doubt, it, had become antecedent in time as well as in fact and 
Mr. Somasundaram, the minor’s Counsel, properly enough, 

did not: press this point before us. 


‘It is thus clear that there was no valid defence which 
could have been put forward by the minor’s mother in ‘the 
previous suit. She raised a defence which ought never to have 
been put forward and the law does not require that a false or 
untenable defence should be persisted in. The lower Court’s 
judgment cannot stand and is set aside. The suit is accord- 
ingly. dismissed as against the 5th and 6th defendants and 
their appeal is allowed with costs throughout. The court-fee 
payable upon the plaint to the Government will be recovered 
from the plaintiff. 


The property has been vahed at Rs. 11, 364-7-0 and the 
court-fee on the plaint will be paid upon a fifth of that sum. 
The. advocate’s fee will also be calculated upon the same 
amount. 


CBVV _ Appeal allowed. 


}.. (1932) 63 M.L.J. 92: L.R. 59 LA, 300: LL.R. 54 All. 564 (P.C.). ` 
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PRIVY COUNCIL: 
[On appeal from the High Court of Judicature at Madras. ] 
PresENT:—Lorp RUSSELL or KILLOWEN, LORD MAcMIL- 
LAN AND Sir JOHN WALLIS. 


The Secretary of State for India in 
Council, represented by the Collector 


of Kistna .. Appellant” 
v. 
Sri Raja Sobhanadri Appa Rao Baha- 
dur Zamindar Garu .. Respondent. 


Service tenure—Karnam inam lands in permanently settled estates— 
Enfranchisement by Governmenit—Lands granted to karnams free of quit-rent 
—Lands so granted subject to quit-rent—Whether both included in powers of 
enfranchisement—“ Lands paying only favourable quit-rent””—Madras Per- 
manent Settlement Regulation (XXV of 1802), S. 4—Madras Proprietary 
Estates Village Services Act UII of 1894), S. 17. 


A zamindar of a permanently settled estate is not competent to resume 
lands held by a village karnam as part of their remuneration, when such lands 
have been enfranchised by the Government under S. 17 0f the Madras Pro- 
prietary Estates Village Services Act (Il of 1894). 


Every inam in the original sense of that term is an alienation or assign- 
ment by the state of the land revenue of the specified land and the right to 
realise it. In consequence all such lands from the revenue point of view are 
regarded as “alienated lands ”, and are so described in the preamble to the 
Permanent Settlement Regulation (XXV of 1802), whether or not the inam is 
made subject to the payment of an annual fixed payment under the name of 
jodi katiubadi or quit-rent. 

The expression “ continuing or abolishing ” in Regulation XXV of 1802 
is better suited to the other “articles of revenue” included in S. 4 of the 
Permanent Settlement Regulation than to the two last articles, “lakhiraj 
lands” and “‘lands paying only favourable quit-rents”’, but as applied to lands 
must be read as meaning continuing the tenure on which the lands were held 
or abolishing it by resuming the lands. The word “only” in the expression 
“paying only favourable quit-rents” does not have the effect of excluding 
from the reservation inam lands which are subject to the payment of quit- 
rent. 


Decision of the Madras High Court reversed. 


Consolidated appeals (a) from a judgment and 80 decrees 
of the High Court of Judicature, Madras (Ramesam and 
Madhavan Nair, JJ.) dated 5th February, 1932, as to 23 suits 
reversing and as to 57 suits confirming judgment and decrees 
of theSubordinate Judge of Bezwada dated 16th March, 1926, 
as to the 23 suits confirming and as to the 57 suits modifying 
the judgment and decrees of the District Munsif of Nuzvid at 





* P; C-Appeal No. 59 of 1935, 23rd April, 1937. 
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Bezwada, dated 27th December, 1923; (b) from a judgment 
and four decrees of the High Court dated 26th January, 1932, 
reversing the judgment and decrees of the Subordinate Judge 
of Masulipatam, dated 21st December, 1935, confirming the 
judgnient and decrees of the Principal District Munsif of 
‘Gudivada, dated 22nd September, 1924; (c) froma judgment 
and 14 decrees of the High Court dated 26th January, 1932, 
reversing the judgment and 14 decrees of the Subordinate 
Judge of Masulipatam. dated 21st December, 1925, confirming 
the judgment and decrees of the Principal District Munsif of 
‘Gudivada, dated 31st December, 1924. 

L. De Gruyther, K.C. and J. M. Pringle for Appellant—The 
grants of the lands in question were made before 1802 to village 
officers as remuneration for the discharge of public duties, and 
those grants were made or continued by the State as remuneration 
for those services. The proviso to S.17 of Act II of 1894 has no 
application, as the respondents did not grant the lands and are not 
proprietors within the meaning of the proviso. It is not disputed 
that, if a zamindar grants land to a servant for personal services, 
he may resume occupation of the land on failure of the services. 
But lakhiraj lands, which are those granted for public services, 
would not be included in the grant to the zamindar. The payment 
of quit-rent to the zamindar does not affect the right of the 
‘Government to resume the lands in the case of public servants, 
The Act of 1894 was intended to apply only to persons on the 
‘Collector’s Register at the time of the enactment. That appears 
from the definition of “proprietor” in the Act. The Act applied 
to post-settlement grants. Here the grants are pre-settlement 
grants. The wording ‘of the proviso to S. 27 of the Act of 1894 
was intended to apply also to future grants. The right of the 
Government to enfranchise is independent of any question relating 
to the amount of revenue payable by the zamindar. The lands in 
suit here are either held as lakhiraj or as lands paying only a 
favourable quit-rent within the meaning of S. 4 of the Regulation 
of 1802. When the Regulation was passed, it was intended to 
cover all karnam grants. Those paying no quit-rent and those 
paying a favourable quit-rent were on the same footing. With re- 
gard to the meaning of “only” in S, 4 of the Regulation, the refer- 
ence is to lands paying favourable quit-rent as distinguished from 
lands paying ordinary or full quit-rent. Where tenure of land 
is affected by a duty to render public services, the zamindar cannot 
touch it. (See Joykishen Mookerjee v. Collector of East Burdwan 
and another! and Forbes v. Meer Mahomed Tuquee and others?.) 





1. (1864) 10 M.I.A. 16. 2. (1870) 13 M.I.A. 438. 
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Subba Row for Respondent.—The lands in question were 
included at the Permanent Settlement, in the assets of the zamin- 
dari. The grants were made by the zamindars themselves. The 
Subordinate Judge held that most of the grants were post-settle- 
ment grants. The classes, /akhiraj lands and lands paying only 
favourable quit-rents, do not include lands held for village services. 
The lands in the present case are not lands paying only favoura- 
ble quit-rent because they are also subject to services. Counsel 
refers to Sri Raja Parthasarathi Appa Rao Bahadur Zamindar 
Garu v. Secretary of Statel. In Secretary of State v. Raja of 
Venkatagiri2 it was held that S. 4 of the Regulation did 
not apply because there was a sanad in special form, When 
lands are granted in return for village services they are 
resumable by the zamindar. Counsel refers to Secretary of 
State v. Raja of Venkatagiri2, The expression “favourable quit- 
rent” is not confined to small quit-rents; but lands described by 
the High Court as paying heavy kattubadi would not fall under 
that description. If the grant was a pre-settlement grant by the 
zamindar, the present zamindar can resume, see Raja Vasireddt 
Chandra Mouleswara Prasada v. Secretary of State’, Enfranchise- 
ment would not deprive the zamindar of rent. A karnam in a 
zamindari village is a zamindari officer, and the zamindar has to 
maintain him. That goes to show that the karnam’s inams would 
be included in the zamindari assets, Counsel refers to Baij 
Nath Singh v. Sukhu Mahion4. When it is not clear whether the 
rent is included in the assets, the grant should be construed in 
favour of the zamindar. 


L. De Gruyther, K.C. and Pringle, in reply —The High Court 
was justified in finding that all the lands were pre-settlement 
grants. The term kattubadi means less than full assessment, that 
is, a favourable assessment. The term applies to assessment of 
lands in this case. Counsel refers to Kandukuri Balasurya Row v. 
Secretary of State’, Where lands are granted by a zamindar for 
private services, he is given the right of resumption. When they 
are granted for public services, he cannot resume or interfere with 
the quit-rent. ‘That general principle is applicable here. S. 27 (3) 
of Act II of 1894is indicative of the Government's right. S. 5 
of the Regulation of 1802 specifically provides that the tenure is. 
determined by the sanad. Counsel refers to Collector of Trichino- 





1. (1913) 26 M.L.J. 39: I.L.R. 38 Mad. 620. 
2. (1921) 41 M.L.J. 624: L.R. 48 I.A. 415 at 424: I.L.R. 44 Mad. 864 (P.C.). 
3. (1935) 69 M.L.J. 123: L.R. 62 I.A. 166: LL.R. 58 Mad. 711 (P.C). 
4. (1891) LL.R. 18 Cal. 534 at 537. 
5. (1917) 33 M.L.J. 144: L.R. 44 I.A. 166: LL.R. 40 Mad. 886 (P.C.). 
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poly v. Lekkamanil, Raja Vasireddi Chandra M ouleswara Prasada 
v. Secretary of State? if read in the broadest sense does give the 
proprietor an absolute right to resume, but that case does not 
cover the exact point raised here. The questions now raised 
were never considered by the Board there, the case being decided 
on the burden of proof. 

[In the course of the arguments on both sides, the following 
cases were also referred to:—Venkata Narasimha Appa Row v. 
Parthasarathy Appa Row and another8, Probhat Chandra Barua 
v. King-Emperor4 and Raja Venkata Narasimha Appa Row Baha- 
dur v. Raja Narayya Appa Row Bahaduré.] 

23rd April, 1937. Their Lordships’ judgment was 
delivered by 

Sır Jonn Watiis.—The main question in all these con- 
solidated appeals from judgments of the Madras High Court 
is whether the plaintiffs, who are zemindars of permanently 
settled estates, are entitled to resume the suit lands which had 
been held by village karnams or accountants as part of their 
remuneration and had been enfranchised by the Government 
under S. 17 of the Madras Proprietary Estates Village Services 
Act (II of 1894). From the earliest times, as stated at p. 84 
of the Fifth Report, village officers and servants have received, 
together with other emoluments, grants of land wholly or 
partially exempted by Government from the payment of land 
revenue in lieu of wages for their services. In 1894 the Madras 
Government, having decided to substitute a system of payment 
by salaries, provided by legislation for the imposition of cesses 
to meet these salaries; and at the same time took power under 
S. 17 to enfranchise these inams in permanently settled estates, 
as hereinafter explained. 

In 1922 the proprietors of the Telaprole and Ventra- 
pragada estates, which are parts of the former permanently 
settled Nuzvid zemindary, which was partitioned in 1879, 
instituted a large number of suits in the Courts of the District 
Munsifs of Nuzvid and Gudivada, the appropriate jurisdic- 
tions, disputing the right of the Government to enfranchise 
the suit lands under S. 17 of Madras Act II of 1894, already 
mentioned, and claiming to recover possession of them under 


STE Rnd SRE 
1. (1874) L.R. 1 1.A. 282 at 305 (P.C.). 
2, (1935) 69 ML.J. 123: L.R. 62 L.A. 166: I.L.R. 58 Mad. 711 (P.C). 
3. (1913) 25 M.L.J. 386: L-R. 41 LA, 51 (P.C). 
4. (1930) 59 M.L.J. 814: L.R. 57 L.A. 228 (P.C). 
5. (1879) L.R. 7 LA. 38: LL.R. 2 Mad. 128 (P.C), 
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the proviso to that section on the ground that they had been 
granted, either after or before the Permanent Settlement in 
1802, by the plaintiffs’ predecessors for village service, and that 
after the enfranchisement the village servants had refused to 
perform their services. Appeals were preferred from the 
decrees of the District Munsif of Nuzvid to the Subordinate 
Court of Bezwada which affirmed the decrees of the Court 
below decreeing the suits, and from the decrees of the District 
Munsif of Gudivada dismissing the suits to the Subordinate 
Court of Masulipatam which dismissed the appeals. From 
these decrees second appeals were taken to the High Court. In 
these appeals the learned Judges upheld the contention of the 
Government that the Government were entitled to enfranchise 
lands granted to village karnams free of quit-rent prior to the 
Permanent Settlement because they were within the reservation 
in respect of lakhiraj lands in S. 4 of the Permanent Settle- 
ment Regulation XXV of 1802, allowed the appeals, and dis- 
missed plaintiffs’ suits; but in 98 cases, where lands had been 
so granted subject to the payment of a kattubadi or quit-rent, 
they held that the Government had no right to enfranchise 
them under S. 17 already mentioned, as they were not included 
in the reservation, and that the plaintiffs were entitled to 
resume them. 

From these 98 decrees of the High Court in second 
appeal, the Secretary of State for India in Council has pre- 
ferred these consolidated appeals to His Majesty in Council 
after obtaining a certificate from the High Court that they 
were appealable under S. 109 (c) of the Code of Civil Proce- 
dure as involving an important question of law. 

In order to see how this question arises their Lordships 
will refer in the first place to the terms of S. 17, and at the 
same time will deal with the other important question as to its 
construction raised by the learned counsel for the appellant. 
This is the first section in Chapter III of the Act which is 
headed “Enfranchisement of Village Service Inams.” The 
enfranchisement of inams by the Inam Commissioner under 
the Inam Rules has been going on ever since the sixties of last 
century, and consists in releasing the lands from service and 
renouncing the reversionary rights of the State and confirming 
the inam to the grantee, his heirs and assigns, to dispose of as 
they might think proper subject to the payment of a quit-rent 
and also, in some cases, of a pecuniary payment. The Inam 
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Statement on which the enfranchisement was based, and the 
Inam Register which records and evidences it, have often 
come under the consideration of the Board. 

As may be gathered from the section, some village service 
inams in Government villages, which are by far the most 
numerous in the Madras Presidency, had prior to the passing 
of the Act been enfranchised in this way, either under the 
Inam Rules or other rules made in that behalf, and the section 
directs that enfranchisements under the Act are to be made in 
the same way and to be subject to the payment of quit-rent. 

Before introducing the new system of remuneration into 
permanently settled estates, it was considered desirable to take 
statutory authority for enfranchising these inams with a view 
to avoiding possible litigation, but that object has been imper- 
fectly attained owing to the way in which the section has 
been construed in the Courts below. 

In construing this section and also the provisions of S. 4 
of the Madras Permanent Settlement Regulation XXV of 
1802, on which so much is found to turn, it is necessary to 
bear in mind that every inam in the original sense of that 
term is an alienation or «ssignment by the State of the 
land revenue of the specified land and the right to realise it. 
In consequence, all such lands from the revenue point of view 
are regarded as “alienated lands”, and are so described in the 
preamble to the Permanent Settlement Regulation XXV of 
1802, whether or not the inam is made subject to the payment 
of an annual fixed payment under the name of jodi kattubadi 
or quit-rent. Where no quit-rent is reserved, the lands are 
lakhiraj in the sense of being totally exempt from land revenue. 
Where a quit-rent is reserved, these are only partially exempt 
because the inamdar has to pay the Government part of the 
land revenue in the shape of a quit-rent. There is in their 
Lordships’ opinion no apparent reason why the power of 
enfranchisement should have been conferred in the one case 
and withheld in the other, but that isthe effect of the judg- 
ments now under appeal. 

S. 17 is as follows :— 


If the remuneration ofa village-office consists in whole or in part of 
lands, or assignments of revenue payable in respect of lands, granted or 
continued in respect of or annexed to such village-office by the State, the 


Government may enfranchise the said lands from the condition of service by . 


the imposition of quit-rent under the rules for the time being in force in 
respect of the enfranchisement of village-service inams in villages not per- 
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manently settled or under such rules as the Government may lay down in 
this behalf ; such enfranchisement shall take effect from such date as the 
Government may notify: 


Provided that the said enfranchisement shall be applicable to all lands or 
assignments as aforesaid even though, at the time this Act comesinto force, 
they may not be devoted tothe purpose for which they were originally 
granted; F ; 


and provided, further, that any lands or emoluments derived from lands 
which may have been granted bythe proprietor forthe remuneration of 
village service and which are still so held or enjoyed may be resumed by the 
grantor or his representative. 


Under the terms of the section, enfranchisement is 
authorised where the remuneration of the village service con- 
sists of lands “granted or continued in respect of or annexed 
to such village office by the State,” or when it consists of 
assignments of revenue payable in respect of lands so “grant- 
ed or continued.” Asin all these cases the village servants, 
as part of their remuneration, had been assigned the revenues 
payable in respect of the lands forming part of their remunera- 
tion as well as the lands themselves, and, as such assignments 
can only have been made by the State, it might appear that all 
such assignments of revenue must have been made and con- 
tinued by the State within the meaning of the section, and 
that it empowered the Government to enfranchise. 

It is, however, unnecessary to decide this question as no 
such case was setup. The Government’s case was that the 
lands “had been continued by the State” within the meaning 
of the section, as they were not in a position to set up that the 
lands had been granted by the State, because, as observed by 
the Board in Vasireddi Chandra Mouleswara Prasada v. 
Secretary of Statel “in the case of an ancient grant made 
before 1802 it is well nigh impossible, in the absence of the 
document granting the property, to discover with any reasona- 
ble certainty the date and other particulars of its origin”. 

To prove the “continuance” of the lands, which is the 
case set up here, the Government contend that all these village 
service lands, whether or not subject to a payment of kattu- 
badi or quit-rent, are excluded from the Permanent Settlement 
by S. 4 of Regulation XXV of 1802, which reserves to 
Government full power of “continuing or abolishing them,” 
the lands not subject to quit-rent being lakhiraj lands, and the 
lands subject to the payment of quit-rent falling within the 





1. (1935) 69 M.L.J. 123: L.R. 62 I.A. 166 at 173: I.L.R. 58 Mad. 711 (P.C.) 
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description of “all other lands paying only favourable quit- 
rents” within the meaning of the section. 


The expression “continuing or abolishing” is better suited 
to the other “articles of revenue” included in S. 4 of the Per- 
manent Settlement Regulation than to the two last articles, 
«lakhiraj lands,” and “lands paying only favourable quit-rents,” 
but, as applied to lands, must in their Lordships’ opinion be 
Tead as meaning continuing the tenure on which the lands 
were held or abolising it by resuming the lands. Their Lord- 
ships are also of opinion that the word “continued” must have 
the same meaning in S. 17 of the present Act. The framers 
of the section must have contemplated that continuance would 
be proved, as it has been in these cases, by reference to the 
provisions of S. 4 of the Permanent Settletnent Regulation, and 
indeed most probably took the word “continued” from that 
section, so that, assuming lands paying only favourable quit- 
rents to be included in the reservation in S. 4 of the Regula- 
tion, their Lordships are of opinion that continuance by the 
State has been proved in these cases. Whether they are so 
excluded from the permanent settlement is the important ques- 
tion in.respect of which the certificate has been granted, and 
their Lordships will give their reasons later for holding that 
they are excluded. 


The learned Judges no doubt took the same view of the 
meaning of the word “continued” in affirming the right to 
enfranchise in cases where no kattubadi had been reserved, 
but those judgments are not included in the record, as they are 
not the subject of these appeals; and Ramesam, J., had already 
tuled to the same effect in the extract from his judgment set 
out at page 167 of the report in Vasireddi’s case (supra). 


Assuming that S. 17 of the Act of 1894 confers authority 
to enfranchise on the ground that the lands were continued by 
the State, the next question is what is the effect of the second 
proviso which has been often construed as entitling the pro- 
prietors of estates to resume lands granted for village service 
by their predecessors prior to the Permanent Settlement, 
although the body of the section apparently authorises their 
enfranchisement. That was the construction on which the 
Board proceeded in the case just mentioned, and it had not 
been challenged in the argument before the Board on behalf of 
the Secretary of State who was the respondent in that appeal. 
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It has, however, been explained by Mr. Pringle, who was. 
counsel for the defendant in that case and this, that the objec- 
tion was to have been taken if the Board had not intimated that. 
the appellant zamindar had failed to prove that the suit lands 
had been granted by one of his predecessors, and it is quite 
clear that the Board did not adjudicate upon it. Counsel for 
the appellant have now raised the contention that reading the 
proviso, as it must be read, in the light of the definitions of 
“proprietor” and “estate” in S. 4 of the Act of 1894, the right 
of resumption by a proprietor is limited in the case of per- 
manently settled estates to grants made by a proprietor of the 
estate after the Permanent Settlement, that is in this case after 
December, 1802:— ` 

“ ‘Proprietor’ means any person in whose name any estate is for the time 


being registered in the office of the collector of the district wherein the estate 
is situated. .... 


The definition of “estate,” so far as it is applicable to this. 
case isas follows :— 
“ Estate’ means— 


(a) any permanently-settled estate, whether a Zemindari, Jaghir, mitta. 
or palaiyam.” 


Their Lordships have no doubt that this construction of 
the proviso gives effect to the intention of the legislature. 
The elaborate provisions in the body of the section, on a 
careful examination, prove to have been specially framed to 
obviate the necessity of raising the question by whom these 
ancient grants were made, as already éxplained. On the other 
hand, grants made subsequently to the Permanent Settlement 
by proprietors, who under that settlement are also assignees of 
the land revenue are not made by the State, and it is to such 
grants only that the proviso applies. It is unfortunate that 
these grants by the zemindar are often spoken of as post-settle- 
ment inams, when they are not inams at all as they are not 
assignments by the State of its land revenue, but are made by. 
persons to whom the State has already assigned the land 
revenue. 

It only remains to deal with the ruling which has been 


‘certified by the High Court as involving an important question 


oflaw. That question is stated with great precision by 
Ramesam, J., in one of the judgments under appeal which is 
printed at page 140 of the record :— 

“ In the case of both these inams the Subordinate Judge found that the 


-inams are subject to the payment of kattubadi. This raises anew question 
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of law. Ifatthe time of the permanent settlement they were subject to 
kattubadi payable tothe Zamindar, the Zamindar then representing the 
Government, the lands cannot be said to be lakhiraj. The only question 
therefore is whether they would come under the second heading in S. 4 of the 
Regulation. Can they be regarded as lands paying only a small quit-rent? 
What is the effect of the word ‘only’? The contention for the Zamindar is 
that the lands must be subject to one burden only, namely, the payment of 
light quit-rent. If they are subject to an additional burden, namely, render- 
ing of services, they are subject to two burdens, namely, payment of quit-rent 
and rendering of services; and such inams do not fall under S. 4 of the 
Regulation and cannot be regarded as excluded from the assets of the 
Zamindari. The meaning of the word ‘only’ was considered by Sankaran 
Nair, J., in Sri Raja Parthasarathi Appa Rao Bahadur v. Secretary of S tate. 
His view is that if the land is subject to two burdens, whatever the nature of 
the services might be, the land cannot be regarded as excluded from the 
assets. Tyabji, J., expresses a slightly different view at page 628. He thought 
that if the lands were burdened with services due to the Government, they 
must be regarded as excluded. We prefer to follow Sankaran Nair, J.’s view 
and hold that the suit inams cannot be regarded as excluded from the Zamin- 
dari.” 


On reference to the report all that Sankaran Nair, J., is 
found to have said on the subject is that the provision in S. 4 
of Regulation XXV of 1802 as to all other lands paying only 
favourable quit-rents “obviously does not include lands which 
are held on condition of paying quit-rent, and also on condi- 
tion of rendering certain services in addition to that rent.” 
Such lands, as Ramesam, J., puts it, are thus subject to two 
burdens, and therefore all service inams which are subject to 
the payment are not lands “subject only to the payment of 
favourable quit-rents,” and do not come within the reservation 
in S. 4 of Regulation XXV of 1802. Now in the first place, 
in their Lordships’ opinion, it is a fallacy to speak of the im- 
position of quit-rent in this case as a burden. The karnam in 
lieu of wages is granted the land, together with an assignment 
by the State of the land revenues, of the land subject to the 
payment of a quit-rent, that is to say, he is not granted 
a total but only a partial exemption from the land 
revenue on the land. Far from being a burden this assign- 
ment so limited is part of his remuneration. Secondly it 
appears to be inadmissible, when the legislature has in the 
preamble expressed its intention to exclude all alienated land 
from the Permanent Settlement, to hold that it has sufficiently 
manifested its intention, by the use in a badly drafted section 
of the words “paying only favourable quit-rents,” to exclude 
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from the reservation for no apparent reason the very large 
class of service inams which are subject to the payment of 
quit-rent, especially as due effect may otherwise be given to 


.the use of the word “only.” The drafting of this section has 


not escaped criticism, and is so very inferior to the drafting 
of the rest of the Regulation as to suggest that this section, 
which combines the provisions of sections 35 and 36 of the 
Bengal Permanent Settlement Regulation VIII of 1793, was 
substituted at a later stage for the original draft. The Madras 
Government had been directed to follow the necessary modifica- 
tion with the terms of the Bengal Permanent Settlement, and 
as will be seen there were good reasons for thinking that S. 36 
of that Regulation required some modification in Madras. 

S. 4is in the following terms, the articles of revenue not 
now in question being omitted: 


“ The Government having reserved to itself the entire exercise of its 
discretion in continuing or abolishing, temporarily or permanently, the arti- 
cles of revenue included, according to the custom and practice of the coun- 
try, under the several heads . . . . of lakhiraj lands (or lands exempt 
from the payment of public revenue), and of allother lands paying only 
favourable quit-rents—the permanent assessment of the land-tax shall be 
made exclusively of the said articles now recited.” 


The corresponding S. 36 of the Bengal Regulation is as 
follows :— 

“ The assessment is to be fixed independent and exclusive of all lakhir- 
jah lands, whether exempted or not from the khiraj (or public revenue) 
with or without due authority.” ’ 

In Madras all alienations of land revenue take the form 
of inams with or without reservation of quit-rent. In these 
circumstances the framers of the Madras section decided, per- 
haps not very happily, to retain the use of the word lakhiraj 
for lands without any reservation of quit-rent and so totally 
exempt from land revenue, and to provide under another 
“article” for “all other lands paying only a favourable quit- 
rent,” and so only partially exempt from land revenue. . 

If the Bengal Regulation had been reproduced, it might 
have been contended that lands paying quit-rents were not 
lakhiraj, not being totally but only partially exempt from 
land revenue; and it would appear to have been thought desir- 
able to provide expressly that the reservation extended to lands 
which, though not wholly exenipt from land revenue, paid 
only favourable quit-rents instead of paying the full revenue. 
As regards the expression “favourable quit-rents,” the word 
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inam means favour, and any quit-rent falling substantially 
short of the full assessment is a favourable quit-rent. This, 
in their Lordships’ opinion, is a sufficient explanation of the 
use of the word “only,” which for reasons already given 
could not receive the construction put upon it for the first 
time in construing the Act of 1894 now under consideration 
in the absence of any other possible explanation. Their 
Lordships are also unable to accept the further contention of 
the learned counsel for the respondents that the special provi- 
sions of the Bengal Regulation as to chakran lands, or lands 
granted in lieu of wages, can be read into S. 4 of the Madras 
Regulation, and they have not been shown any sufficient 
reason for differing from the findings of the High Court, but 
in all these appeals the inams were pre-settlement grants not 
so governed by this ruling. 

Their Lordships will therefore humbly advise His Majesty 
that the appeals of the Secretary of State in all these cases 
be allowed and the decrees of the High Court and of the 
lower Courts in favour of the respondents be set aside, and 
the suits dismissed. The respondents will pay the appellant’s 
costs throughout. 

Solicitors for Appellant: The Solicitor, India Office. 


Solicitors for Respondent: Hy. S. L. Polak & Co. 
R. C. C. Appeals allowed. 
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and 53—A pplicability—Interpretation of Statutes—History of amending pro- 
vision—Relevancy. 

The suit property was purchased by the fifth defendant for and on behalf 
of his joint family, which at that time consisted besides him of defendants 6- 
and 7 his then undivided sons by his first wife. Itwas on the date of the 
acquisition subject to a mortgage and subsequent to the purchase the mort- 
gagee brought a suit to enforce the mortgage. The fifth defendant who was. 
impleaded therein represented his family and there was a decree for sale. 
The mortgagee himself purchased the property in execution and instituted the 
present suit to recover possession of the property and mesne profits thereof. 
The plaintiff impleaded not only the fifth defendant but also his sons, defen- 
dants 6 and 7, and the suit culminated in a decree for possession and mesne 
profits. The fifth defendant having died subsequent to the passing of the 
decree the plaintiff applied for execution praying that the respondent, who. 
was another son of the fifth defendant and who was not impleaded in the 
suit, might be brought on record as legal representative and that the decree 
for mesne profits might be executed against the coparcenary property in his. 
hands. The respondent contested the plaintiff’s right to proceed against his. 
share of the property and relied on a partition entered into before the passing 
of the decree between his father and himself. It was found that the parti- 
tion set up was a genuine transaction. 

Held, that the fifth defendant was sued as representing the joint family 
of which he was the manager, that the partition entered into during the 
pendency of the suit did not in any way modify the rights of the parties, and 
that consequently the coparcenary property in the hands of the respondent 
was liable to be taken in execution of the decree for mesne profits passed in 
the case. 

Daulat Ram v. Mehr Chand, (1887) L.R.14 I.A. 187: LL.R. 15 C. 70 
(P.C); Sheo Shankar Ram v. Jaddo Kunwar, (1914) L.R. 41 LA. 216: LLR. 
36 A. 383 (P.C.); Kishan Prashad v. Har Narain Singh, (1911) 21 M.L.J. 
378: L.R. 38 LA. 45: LL.R. 33 All. 272 (P.C.) and Lingangowda v, Basan- 
gowda, (1927) 52 M.L.J. 472: L.R. 54 I.A. 122: IL.R. 51 Bom. 450 (P.C.),. 
relied on. 

Held, further, by Cornish, J. (the other Judgesnot expressing an opinion 
on the point) that the liability under the decree was enforceable against the 
coparcenary property in the hands of the son by virtue of S. 53 of the Civil 
Procedure Code, and it did’ not matter for that purpose whether it was. 
incurred by the father in his capacity as manager or personally. 

Per Cornish, J—The state of the law previous to an amendment may be 
considered in the interpretation of an amending enactment and it is permissi- 
ble to use this knowledge for ascertaining the remedy or alteration which 
the legislature intended. But it is not a rule of construction that the langu- 
age of an amending or new provision is to be limited to the particular matter 
intended to be altered if, in the ordinary and natural sense of the words 
employed the enactment is capable of a wider application. 

Appeal against the order of the Court of the Subordinate 
Judge of Narasapur dated 2nd July, 1936 and made in E. A. 
No. 124 of 1936 in E.-P. No. 24 of 1936in O. S. No. 7 of 
1922. 

_N. Sivaramakrishna Atyar for Appellant. 

P. Satyanarayana Rao and S. Venugopal Rao for Respon- 


dent. 
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The Court delivered the following 


Jupcments: Venkatasubba Rao, J.—This appeal has been 
brought against an order made by the lower Court, refusing 
execution against the respondent. The decree that was sought 
to be executed was one passed in O. S. No. 7 of 1922 inter alia 
against the respondent’s father, who was the 5th defendant in 
the suit. Into the chequered history of that suit, it is unneces- 
sary to enter; it is sufficient to state for the present purpose, 
that the suit itself was commenced in 1919 (it was originally 
numbered as O.S. No. 96 of 1919), that a decree for possession 
was passed against the 5th defendant in May, 1933, that in 
execution of that decree the plaintiff obtained possession of 
the lands in October of the same year and that by a further 
judgment delivered on 3rd April, 1935, mesne profits were 
awarded against the fifth defendant, who subsequently died in 
the following June. (To avoid confusion, it may be stated 
that the formal decree drawn up in respect of mesne profits 
bears a later date, namely, 22nd July, 1935, but that isa 
circumstance which is immaterial). The plaintiff-appellant 
applied for execution in February, 1936, ptaying first, that the 
respondent (that is, the fifth defendant’s undivided son) might 
be brought on the record as his legal representative and second- 
ly, that the decree for mesne profits might be executed against 
the coparcenary property in his hands. The respondent con- 
tested the plaintiff’s right, relying upon a partition said to have 
been entered into on Ist February, 1931, between his father 
and himself. The facts alleged by him are these. Under the 
partition the lands in dispute along with certain other items of 
copatcenary property were allotted to the father who two 
days later settled these properties upon his wife (the respon- 
dent’s mother) by a deed of gift dated 3rd February, 1931. 
He contended that in those circumstances the decree passed 
against his father could not be executed against the joint 
family property which fell to his share. This contention the 
lower Court upheld, finding asa fact that the partition set up 
was a genuine transaction. The plaintiff, who has filed this 

‘appeal, impeaches the correctness of the learned Subordinate 
Judge’s order. 


_ Itmay be convenient to set out here a few more facts 
connected with O.S. No. 7 of 1922. Along with the fifth 
defendant, his two adult sons were impleaded as defendants 6 
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and 7, but the respondent himself was not joined, he being then 
aninfant. Those two sons put forward an oral partition 
alleged to have been entered into between themselves and their 
father in 1912. They asserted that they were not in possession 
of any of the items claimed, as the entire lands in dispute had 
been allotted to their father. Their contention was accepted 
and they were exonerated. So far as the plaintiff’s claim to 
mesne profits was concerned, as the decree awarded profits 
only from 1916 onwards, defendants 6 and 7 were held not 
liable, apparently on the ground that the mesne profits decreed 
were in respect of a period subsequent to the partition. (See 
the order embodying the finding at page 172 and the judgment 
of Ramesam, J., at p. 153 of the Privy Council Pleadings 
Book). Pausing here for a moment, the fact that emerges 
from this brief narrative is, that the fifth defendant was sued 
as representing the family in respect of his joint family pro- 
perty. In fact the addition of the 6th and 7th defendants 
makes no difference as the claim against the fifth defendant 
was in essence one made against him as representing his branch 
of the family. The view that prevailed in the suit was, that 
the 6th and 7th defendants possessed no interest in the joint 
family property and should therefore be regarded as having 
been unnecessarily impleaded. The following passage bearing 
on this point from the order embodying the finding, may in 
this connection be quoted: 

“ Coming now to the fifth to seventh defendants, they form one group. 
The fifth defendant is the father and the sixth and seventh defendants are his 
sons by his first wife. The fifth defendant has another son by his 2nd wife 
and they two are living together as members of a joint family. The conten- 
tion of these defendants is that the landsin suit so far as they are admitted 
to have been in possession of the fifth defendant are in his sole possession 
and that sixth and seventh defendants were not in possession of them in any 
of the years under enquiry. Division between the father and the sons in the 
year 1912 has been set up. Though the partition deed has not been produc- 
ed, evidence of subsequent acts of the parties dealing separately with their 
respective shares has been adduced. . . The oral evidence on the defen- 
dant’s side supports the contention of these defendants”. 

Although several questions have been argued, I conceive 
that the real point to decide is, did the fifth defendant represent 
in the action, his son the respondent, who was then a minor, 
although he was not described asa party? For deciding this 
question, a reference to the pleadings becomes necessary, The 
fifth defendant, in the written statement filed by him, describes 
the lands in question as those in possession of his family and 


II] THE MADRAS LAW JOURNAL REPORTS. 255 


refers to the position of defendants 6 and 7 in the following 
terms: 
“All these items of property fell to the share of the fifth defendant in 


the partition of the property of the family of defendants 5,6and 7. Defen- 
dants 6 and 7 have no concern in this suit”. (Paragraph 7.) 


The present suit O. S. No. 7 of 1922 is itself 
the sequel of an earlier suit O. S. No. 65 of 1908, the 
facts of which also show that the fifth defendant was sued as 
representing his family. That was a mortgage suit filed by 
the plaintiff and certain others who had a subsisting mortgage 
right, inter alia, over the lands in question, in the possession of 
the fifth defendant. The family of the fifth defendant had 
acquired these properties under a purchase effected by his 
' father, which shows that they were ancestral properties in the 
hands of defendants 5, 6 and 7. The purchase by the fifth 
defendant’s father, it may be mentioned, was subject to the 
mortgage sued on in the earlier action. In due course, a 
mortgage decree was passed against the mortgagor and various 
other persons including defendants 5 to 7, and, the properties 
were in execution of the decree brought to sale and purchased 
by the mortgagees themselves. It was to recover possession of 
the lands so purchased that the present suit O. S. No. 7 of 1922 
was filed. Among the persons who contested the suit, was the 
fifth defendant who pleaded that it was barred by S. 47, Civil 
Procedure Code, but eventually, as already observed, a decree 
was passed in favour of the plaintiff. I have narrated these 
facts at some length, with a view to show that the fifth defen- 
- dant was sued as representing his family and that it was in that 
capacity that he defended the action. The respondent describes 
himself as being 26 years old in an affidavit filed by him on 
the 2nd January, 1937, that is to say, during the greater part 
of the time the suit (O. S. No. 7 of 1922) was going on, he 

was a minor. He became a major about 1929 but still continued 
to be represented by his father in the suit. Granting that in 
the absence of the partition of 1931, he would be bound by the 
decree passed against his father and that it could be executed 
against the coparcenary property in his possession (a point 
which I shall presently consider), the question arises, does the 
fact of the partition make any difference? I think the theory 
of representation must imply that the respondent, though not 
eo nomine on the record, should be treated as though he 
himself were a party to the suit. If this be so, it follows in 
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my opinion that unless he has done something which has had 
the effect of removing him from the record, he must be treated 
as continuing to be a party till the date of the decree. At any 
rate, on the facts of this case it is impossible to come to a 
different conclusion. The lower Court’s decree was passed in 
1925 and it was, while an appeal from that decree was pending 
in this Court, that the partition now put forward of 1931 was 
entered into. Is it to be imagined that the respondent could at 
his will abruptly put an end to the representation which had 
gone on for about 12 years, producing by his act the strange 
legal result of his not being bound by the decree to be passed 
shortly thereafter? I think the answer to this question must 
be in the negative. 


The decision of this case must in my opinion really 
turn on the question whether a managing member can effe- 
ctively represent the entire joint family in a suit by 
or against him and secondly, on the still more important 
question, whether the decree should show on its face that the 
claim was made by or against the manager in his representative 
character. On neither point it seems to me much doubt can be 
entertained in view of certain Privy Council decisions. In 
Daulat Ram v. Mehr Chand: the facts were these. The plain- 
tiff, being a mortgagee and purchaser at an execution sale 
of the mortgaged property, sued the defendants for a 
declaration that his purchase included their share of the 
mortgaged property, and was not limited to the shares 
of the mortgagors who, as the managing members of the 
joint family to which the defendants belonged, had 
purported to mortgage the interests of the entire family. 
This case established two principles: first, that the managing 
member could effectively represent the entire family and that 
a decree passed against him would be binding upon all the 
members and secondly, that it isnot necessary that it should 
be stated in the pleadings in express terms that he is sued or is 
being sued as such manager; the suit will be deemed to have 
been brought by or against him in his representative character 
if the circumstances of the case show that he is the manager 
of the family and the property involved is the family property. 
In the plaint in that suit, the mortgagee claimed not only to 





1. (1887) L.R. 14 LA. 187: LL.R. 15 Cal. 70 (P.C.). 


T] . THE MADRAS LAW JOURNAL REPORTS; 257 


recover against the mortgagors the. amount of the mortgage- 
debt and interest, but asked that he might have execution and 
be satisfied out of the mortgaged property. Similarly, in his 
application for execution, he asked, not that he might be 
allowed merely to seize the right, title and interest of the 
mortgagors, but that he might be permitted to seize and sell 
the entire property. that had been mortgaged. That the decree 
{which by the way was not produced before their Lordships) 
‘did not contain the words that the mortgagors were sued in 
their representative character, is perfectly obvious. From the 
provisions of the mortgage-deed their Lordships came to the 
‘conclusion that what was intended to be mortgaged was the 
whole of the mortgaged property and not the mortgagor’s 
share alone. Relying upon the facts adverted to above, they held 
that the circumstances of the case showed that the suit was 
brought against the managers in their representative character. 
There is yet another principle, though not material to the 
present purpose, which this case establishes. The suit, as 
already stated, was brought by the mortgagee-purchaser and 
their Lordships observed that the defendants had the oppor- 
tunity of having the questions tried in that suit, first, whether 
in fact there was a debt due and secondly, whether the mort- 
gage was a valid mortgage which bound the ancestral property 
(pp. 192 and 197). Without raising those questions, the 
defendants rested their defence on the ground that they had 
not been made parties to the suit and consequently their share 
in the property had not been sold and could not be sold under 
the execution (p. 195). The result was that the decree was 
held to be binding upon them, although they had not been 
made parties to the action. . This theory of representation was 
pushed further in Sheo Shankar Ram v. Jaddo Kunwari. 
‘There was a mortgage suit in which a foreclosure decree 
was passed against the managing members of a joint Hindu 
family: They did not avail themselves of their- right. 
io redeem, so that the order absolute was pronounced 
against them. The other members of the family then brought 
a suit claiming that they were entitled to redeem the mort- 
gaged properties. Their ‘claim was. negatiyed. -The im- 


portance of -this decision lies in. the fact that the mortgagee. 


never had. noticed of the fact that the properties ‘had been 





1. OLR.. 41 I.A. 216: ELR. 36 All. 383 (P: E)n 
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acquired by the mortgagors on behalf of their joint family 
(p. 219). That shows that neither were the mortgagors. 
described in the plaint as the managers of the family nor was 
the decree passed against them in their representative- 
character. But from the circumstances of the case it appeared 
that the joint family was effectively represented. It may be 
worth noting what those circumstances are: 


“They (the mortgagors) were at the time of acquiring the properties and: 
also at all material times in the foreclosure suits the managers of the joint 
family and they acted as such both in acquiring the properties and in abstain— 
ing from redeeming them.” 


In coming to the conclusion that the mortgagors effective- 
ly represented the entire family, their Lordships refer to the 
findings of the Courts in India (p. 220). In the passage quoted. 
above, I regard the statement that the mortgagors acted as. 
managers even in abstaining from redeeming the properties as. 
most significant. This case shows beyond a shadow of doubt 
that a decree which does not on its face show that it was. 
passed against the coparcenary, would yet be binding upon the 
whole family. Lingangowda v. Basangowdal gives effect. 


-to the same principle. That case referred to certain lands and 


it was there held that a previous decree which negatived the- 
right of the managing member would on the ground of res 
judicata be binding upon the junior members of the coparce- 
nary. Their Lordships observe that in such cases the Court 
looks to Explanation VI of S. 11, Civil Procedure Code, 1908. 
to see: 

“ Whether or not the leading member of the family has been acting either- 
on behalf of the minors in their interests or, if they are majors, with the- 
assent of the majors”. 

Then on the facts they came to the conclusion that the- 
plaintiff in the previous suit was acting on behalf of himself 
and his minor children. It may be mentioned that there was.. 
the finding of the Subordinate Judge in the case that the 
managing member had conducted the previous suit with due 
care—which amounts to saying, in the words of Explanation. 
VI referred to above, that the parties litigated in respect of the: 
tight claimed, bona fide in the former action. The three deci-- 
sions of the Privy Council to which I have referred, relate to- 
immovable property, but the principle of representation 
applies alike to other transactions as well. In Kishen Parshad. 





1, (1927) 52 M.L.J. 472; L:R. 54 LA, 122: LL:R. 51 Bom. 450 (P.C.). 
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v. Har Narain Singh! the suit was brought in respect of a loan 
and the question that was raised was one of limitation. The 
action was originally brought by the managing members of the 
family and it was held that the joinder of the other members 
as co-plaintiffs after the expiry of the statutory period did 
not prevent the suit as originally constituted from being in 
time. It became necessary to determine whether the members 
newly added were necessary parties and their Lordships held 
` they were not. Inthe course of their judgment they refer to 
the two decisions of the Madras High Court. The first case, 
K.P.K. Pisharody v. V.M.N. Somayajipad2 turned on co- 
ownership of land. Turner, C.J., held that all the owners in 
such a case must be joined and they could not invest the 
managers with the right to sue in a representative capacity. 
Their Lordships say that this proposition, thus broadly stated 
as toco-ownership, cannot be applied to the managing members 
of an undivided Hindu family. Then referring to Alagappa 
Chetti v. Vellian Chettis their Lordships observe that the pro- 
position there laid down to the effect thata manager cannot sue 
without joining all thoseinterested with him, if literally con- 
strued, goes too far. The decision of the Judicial Committee 
cited above renders obsolete Viraraghavamma v. Samudralat 
and Guruvappa v. Thimmas. Ihave refrained from quoting 
in support of my view the Indian decisions on the point, but 
to one decision I may refer, where the question has been 
exhaustively considered by Tekchand, J., in Jai Kishenv. Ram 
Chands, 
Lastly the question remains, does the fact that subsequent 
to the suit there was a partition, make any difference? The 
reason for holding that the members not joined should be held 
liable is, that they are substantially parties to the suit through 
the manager, in other words, they are sufficiently represented, 
though not eo nomine parties on the record. It follows from 
this, that the decree can be executed not only against the 
parties whose names appear but also against those who must be 
deemed to be constructive parties. In this view it is immate- 
tial whether the family continues to remain joint or became 








1. (1911) 21 M.L.J. 378: L.R. 38 I.A. 45: LL.R. 33 All. 272 (P.C.). 
2. (1881) LL.R. 3 Mad. 234. 
: 3. (1894) 4 M.L.J. 283: LL.R. 18 Mad. 33. 
4. (1885) I.L.R. 8 Mad. 208. | 5. (1887) I.L.R. 10 Mad. 316. - 
6. A.LR. 1935 Lah. 1. oe 
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divided. As Mayne observes: 


™ All the members of the family, and therefore all their property, divided 
or undivided, will be liable for debts which have been contracted on behalf of 
the family by one who was authorised to contract them”. (Mayne’s Hindu 
Law, 9th Edn., S, 333.) 


In this case the partition was, as already stated, entered 
into prior to the decree (though long after the commencement 
of the suit) but that circumstance, as I have held above, makes 
no difference. i 

I have dealt with the case on the footing that the fifth 
defendant was sued as representing the joint family of which 
he was the manager; but in addition to being the managing 
member, he happens to be thé father of the respondent. Both 
the counsel therefore argued the case mainly on the assump- 
tion that the decree passed against the father was in respect of 
his personal debt, which the respondent as his son, was under a 
pious obligation to discharge. There is a legal duty cast upon 
the son as upon any other junior coparcener, to discharge a 
liability incurred by the father, in his capacity of manager, for 
family purposes, and it is therefore unnecessary on the facts 
here to invoke the doctrine of pious obligation. However, as 
stated above, it was argued that a decreé passed against the 
father alone, though prior to the partition and necessarily there- 
fore in respect of a pre-partition debt, cannot ‘be executed 
subsequent to the partition, against the coparcenary property, 
in the hands of the son. As to the soundness of the position, 
although it is supported by some authority, I entertain consi- 
derable doubt and wish to reserve my opinion upon it for the 
present. It is ‘then contended—that is, the next step in the 
argument—that this position necessarily leads to.the result 
that S. 53, Civil Procedure Code, is inapplicable where before 
the father’s death the son had become divided. With this 
view again I am not prepared’to agree at present, but on this 
point also I wish to make no final pronouncement. 

In the result, the appeal is allowed with costs both here 
and i in the Court.below. _ 

Cornish, J.—If the debt is regarded as a joint family ach 
i agree with my learned brother’s judgment. But I think that 
the same conclusion can be supported-upon the view that the 
decree debt was personal to the fifth defendant. 

The appellant who had an unsatisfied decree against the 
fifth’ defendant, has sought to: execute that decree after the 
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judgment-debtor’s death against the present respondent as his 
legal representative. He was, therefore, bound -to have 
recourse to S. 50 of the Code for that purpose. That is the 
effect of the Full Bench ruling in Kanchamalai Pathar v. Shahaji 
Rajah Sabi, The liability of the legal representative in res- 
pect of such unsatisfied decree is by S. 50 limited to the extent 
of the property of the deceased judgment-debtor which has 
come into his hands and‘has not been duly disposed of by him: 
That is the sole measure of a legal representative’s liability for 
the debts of the deceased. The share of ancestral property 
which a son takes in a partition with his father ceases to be 
property in which the father has any right or proprietorship. 
Such share becomes the separate property of the son as against 
his father. But it has been decided by the Full Bench in 
Subramania Aiyar v, Sabapathi Atyar2 that the liability of the 
son under Hindu law for a debt incurred by his father 
continues notwithstanding a later partition between them. The 
creditor can enforce that liability against the son. The share, 
however, which a‘son has taken in a partition with the father 
is certainly not property of the father which after his death 
forms part of the father’s estate in the hands of the son. 


But then comes the special provision of S. 53, which says 
that, for the purpose of S. 50, property in the hands of a son, 
which is liable under Hindu law for the payment of a debt of 
the deceased ancestor, in respect of which a decree has been 
passed, shall be deemed to be the property of the deceased which 
has come to the hands of the son as his legal representative. A 
fiction is introduced. As Mr. Justice Cave observed in Queen 
v. Norfolks: 


“When you talk of a thing being deemed to be something, you do not 
mean to say that it is that which it is to be deemed to be. Itis rather an 
admission that it is not what it is to be deemed to be, and that, notwith- 
standing it is not that particular thing, nevertheless, for the purposes of the 
Act, it is to be deemed to be that thing”. 

Apart from S. 53, a Hindu son could not be made liable in 
execution as his father’s legal representative in respect of 
property which was not property in which the father had any 
right or title at the time of his death. The language of the 
section seems to me sufficiently wide to include a liability 


1. (1935) 70 M.L.J. 162: I.L.R. 59 Mad. 461 (F.B.). 
2. (1927) 54 M.L.J. 726: LL.R. 51 Mad. 361 (F.B.). 
3. (1891) 60 L.J.Q.B. 379: 
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incurred by the father which is enforceable against property in 
the hands of his son, whether- the liability was incurred by the 
father in his capacity of manager or personally. In both cases 
it is the Hindu law which attaches to the property this liability. 

In Atul Krishna Roy v. Lala Nandanjil the view taken by 
one of the learned Judges, Agarwalla, J., is that S. 53 is 
intended only to deal with the case of a joint Hindu family 
and to have no application to a separated Hindu family. As 
a matter of history it is known that the section was introduced 
to set at rest a question upon which there had been a divergence 
of opinion in the courts concerning the right of a decree-holder 
to execute the decree after his judgment-debtor’s death against 
ancestral property which had passed by. survivorship to the 
judgment-debtor’s son, The state of the law previous to an 
amendment may be considered in the interpretation of the 
amending enactment, and it is permissible to use this knowledge 
for the purpose of ascertaining the remedy or alteration which 
the legislature intended. But it is not a rule of construction 
that the language of an amending or new provision is to be 
limited to the particular matter intended to be altered if, in the 
ordinary and natural sense of the words employed, the enact- 
ment is capable of a wider application. 

I think that S. 53 covers a case, such as the present, 
where there is a decree against the father, in respect of a pre- 
partition debt binding on the share of property allotted to the 
son in the partition. In such circumstances, for the purpose 
of S. 50, the son is to be deemed to be the legal representative 
of his deceased father in respect of the share taken in the 
partition by the son. This is no hardship to the son. It is 
merely a matter of procedure how the creditor shall enforce 
his right of making him liable for the father’s debt. It has 
been held that in the execution proceedings, though the fact of 
the debt is not open to dispute, the character of the debt and 
its bearing upon the son’s obligation to pay are matters which 
can be challenged as questions arising in the execution. Further, 
under S. 47 (3) the son can raise the question whether he is a 
legal representative for the purpose of S. 50. And if the debt 
is shown to be of such a character that the son is relieved of 
his obligation, the condition required by S. 53 io his being 
fixed with the liability of a legal representative will be wanting. 


1. (1935) I,L.R. 14 Pat. 732 (F,B.). 
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On the question whether the debt in the present case was 
a debt incurred by the father prior to the partition, I am 
‘content to accept what my brother Venkatasubba Rao, J., has 
stated in Muthammal v. Sivakami Ammali that the word in 
the texts which is translated ‘debt’ has a wider significance 
than a present obligation to pay a liquidated sum of money, 
which is the ordinary meaning of the word. It would include 
a liability for mesne profits incurred by the father before 
partition, although the actual liability was not determined in a 
‘suit until after the partition. It will be a pre-partition debt in 
the sense in which the word ‘debt’ is used in the texts. 

For these reasons I think the Civil Miscellaneous Appeal 
‘should succeed. 


Venkataramana Rao, J.—I agree that this appeal should 
be allowed. The facts are fully stated in the judgment of my 
learned brother Venkatasubba Rao, J., and it is unnecessary to 
re-state them. I shall content myself with stating a few facts 
‘which are necessary for the disposal of the point on which 
I seek to rest my decision. 

At all material times in this litigation the fifth defendant 
and his son the respondent in this appeal were members of 
an undivided Hindu family. The property to which the 
present claim relates was purchased by the fifth defendant for 
and on behalf of the joint family which at that time consist- 
ed of the fifth defendant and defendants 6 and 7, his then 
undivided sons by the first wife. It was on the date of the 
-acquisition subject to a mortgage. Subsequent to the purchase 
the mortgagee brought a suit to enforce the mortgage implead- 
‘ing the fifth defendant as a purchaser of the equity of redemp- 
‘tion. The fifth defendant represented his family in that 
litigation. There was a decree for sale and in execution of the 
‘decree the mortgagee purchased the property and the present 
‘suit has been instituted based on that purchase to recover 
‘possession of the property and for mesne profits in respect 
thereof. The plaintiffs impleaded not only the fifth defendant 
but also his sons the sixth and seventh defendants. On the 
plea raised by defendants 6 and 7 that they ceased to have any 
interest in the suit properties by virtue of a partition effected 
in the family in and by which the suit properties fell to the 
share of the fifth defendant, they were exonerated from the 
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suit. At the said partition the fifth defendant obtained the 
said properties for himself and his son, the present respondent, 
who continued to be members of an undivided Hindu family. 
On the 21st December, 1925, the suit was dismissed and there 
was an appeal against the said decree to the High Court. The 
High Court pronounced judgment on 3rd May, 1933, decreeing 
possession to the plaintiffs and directing the ascertainment of 
mesne profits, and a decree for mesne profits was ultimately 
passed on 3rd April, 1935. Two months later the fifth defen- 
dant died and in February, 1936, the present application was: 
filed to recover the amount by sale of the properties in the 
hands of the present respondent. It was resisted by him on 


the ground that during the pendency of the appeal there was 


a partition between him and his father in and by which the 
suit properties fell to the share of the father and by reason of 
the said partition the properties in his hands could not be 
rendered liable in execution on the basis of a decree obtained: 
against his father alone. The lower Court gave effect to his. 
contention. 

It is contended in appeal that by virtue of S. 53, Civil 
Procedure Code, the present respondent can be rendered liable 
in execution of a decree against the father in spite of the 
partition. It seems to me unnecessary to go into this question 
on the facts of this particular case. A father in a joint Hindu 
family, apart from certain rights which he gets by virtue of his 
position as a father in Hindu law, is also the head and manager 
of the joint family. As pointed out by their Lordships of the 
Privy Council in Suraj BunsiiKoer v. Sheo Persad Singhi “the 
father is in all cases naturally and in the case of infant sons 
necessarily the manager of the joint family estate.” By virtue 
of such position as manager, the father has got the power to. 
represent the family in all transactions relating to the family. 
He can sue and be sued as representative of his family. That 
a manager can represent the family in litigation has never been, 
doubted and has been laid down, as pointed out in Kuttayaw 
v. Mammanna Ravuthan2 from- the earliest times by the Privy 
Council. Where the suit relates toa joint family property 
and the person sued is either the father or the eldest member, 
the accredited head of the family, it must be presumed that he 


~ 





1. (1879) L.R.6 I.A. 88: LL.R. 5 Cal. 148 at 165 (P.C.). 
2. (1911) LL.R. 35 Mad. 681. 
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was sued as representing his family and he need not be describ- 
ed as such in the pleadings, nor should the decree be specifi- 
cally passed against him as such. In Bissesswr Lall Sahoo v. 
Maharajah Luchmessur Singht one Mosahab was sued as the 
heir of his grandfather Nath Dass for recovery of about 
Rs. 39,000 on account of the rents of a certain Mouzah 
Ramnugger and it is stated that Nath Dass had taken a lease 
of that from 1847-1854, and a decree was passed to be recover- 
able from the property left by the deceased Nath Dass. In 
execution of the said decree, Mouzah Muddunpore which 
belonged to the joint family was sold. In the suit Chooman, 
an undivided brother of Mosahab, was not joined. The ques- 
tion arose as to the validity of the execution sale and how far 
it is binding on both the brothers or either of them. Their 
Lordships of the Judicial Committee held the sale to be valid 
and binding against both, and observed thus: 

“Acting on the principle which follows from their finding that this 
family was joint, it must be assumed that Mosahab Dass is sued as a repre- 
sentative of the family and that it must further be assumed that Nath Dass 
in taking the lease of the Mouzah here referred to, Ramnugger, in respect of 
which the rent was due must be assumed to have taken it on behalf of the 
family, and that the debt must be deemed to be a debt from the family...... 
Looking to the substance of the case, this decree is a decree against the repre- 
sentative of the family, in respect of a family debt and that it is one which 


could be properly executed against the joint property of the family, and 
that Muddunpore was a part of that joint property ”. 


This decision clearly lays down that where a decree has 
been obtained‘ against the manager as representative of the 
joint family in respect of a joint family liability it will be 
binding on his undivided brothers and the entire joint family 
property can be taken in execution though the undivided 
brother was not made.a party to the suit. This principle 
would a fortiori apply to the case of a father and son. I think 
it is unnecessary to refer to the other Privy Council decisions 
as they have been already dealt with at length by my learned 
brother Venkatasubba Rao, J., in his judgment. Therefore, 
where a father or other manager is sued as a representative 
of a-family, the other members of the family must be held to 
be substantially parties to the suit through such manager. The 
fact that they are not parties eo nomine will not render them 
any the less parties to the suit. It’ was, on this principle, held 
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that where a manager dies during the pendency of the suit or 
after decree, the person who succeeds him as manager can be 
brought on the record and the other members of the family 
need not be made parties. A judgment against a person sued 
in a representative character is a judgment against every 
individual member covered by the representation and therefore 
the bar of res judicata is held to apply to a member of a family 
not party eo nomine to a litigation represented by its manager. 
(Vide Lingangowda v. Basangowda}.) Once the liability is 
declared a family liability, every item of the joint family pro- 
perty is bound to satisfy that liability; the question of division 
or non-division hardly arises. The principle of Hindu Law is 
that members who are united at the time of a joint family lia- 
bility is incurred, are not absolved from their liability by the 
fact that they became subsequently divided. (Vide Chelamayya 
v. Varadayya?.) So far as a creditor is concerned, he is entitled 
to have recourse to every item of the joint family property so 
long as it is in the hands of the persons who are under the law 
liable for his debt. When they must be held to be parties to 
the suit, it is immaterial what the character of the property in 
their hands is, whether it is still undivided property or has be- 
come separate property by division. In this case, at the time of 
the acquisition, at the time of the first partition, at the date of 
the institution of the suit, and at the date of the institution of 
the appeal, the fifth defendant was sued as a representative of 
his family and he effectively represented the family and thus 
the present respondent. The question is, did that representation 
cease by virtue of the partition before the date of the decree 
in the High Court. The suit having been properly constitut- 
ed, any severance of status between several members of the 
family would not divest the representative character of the 
manager therein till the other members choose to disaffirm it; 
he was entitled to carry on the litigation for and on behalf of 
the respondent and can be held accountable in respect thereof. 
The estate of a person dying during the pendency ofa suit 
was held to be fully represented by one of his several heirs 
brought onthe record in his place, but only far that purpose; 





1. (1927) 52 M.L.J. 472: L.R. 54 I.A. 122: I.L.R. 51 Bom, 450 (P.C.). 
2. (1898) 9 M.L.J.3: I.L.R. 22 Mad. 166 at 170, 171. 
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ijuch more sò in respect of a transaction concerning the joint 
family, the manager who is empowered by law to represent 
the other members who are interested therein must be deemed 
to continue to represent them till the transaction is completed 
as until then the joint interest in the transaction cannot be said 
to have ceased. But in this case it seems to me it would not lie 
in the mouth of the present respondent to deny the representa- 
tive character of his father. At the date of the partition he 
must be deemed to have been quite aware of the pending litiga- 
tion and when the suit property was assigned to the share of 
the father he must be deemed to have also been clothed with 
the necessary power to defend the appeal in regard thereto. If 
the present respondent thought that his father should not be 
allowed to represent him, it was his duty to have come on the 
record. ‘Having failed to do so, he is precluded from now 
asserting that the fifth defendant no longer represented him. 
Therefore the property in the hands of the present respondent 
is liable to be taken in execution of the decree for mesne 
profits passed in this case. In this view it seems to me the 
argument based on S. 53, Civil Procedure Code, does not arise. 
I may add that I also share the doubts entertained by my 
learned brother Venkatasubba Rao, J., in regard to the correct- 
ness of the decisions which take the view that in respect of a 
decree obtained prior to partition against a father alone execu- 
tion cannot be levied subsequent thereto against the coparce- 
nary property in the hands of the son. 

I agree in the order proposed by my learned brother 
Venkatasubba Rao, J. 


B. V. V. 





, Appeal allowed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore.] 

-PRESENT :—Lorbp MACMILLAN, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 
Aya Ram and another .. Appellants* 

v. l 

Rup Chand, since deceased, and others .. Respondents. 


Deed—Construction—Village land—Shamilat—Deed conveying land 
“together with external and internal rights”—Shamilat not yet divided at date 
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of deed—Whether deed effective to convey right io shamilat together with 
land. 

A vendor sold certain land to a vendee under a deed of sale which con- 
tained the following term :—‘From to-day the said vendee shall enjoy posses- 
sion of the land sold together with the external and internal rights for 
ever. The said vendee will enjoy possession of the land sold together with the 
external and internal rights for ever. In future I (that is, the vendor) have 
been left no concern or connection with the aforesaid land sold”. On the date 
of the sale no division had been effected of the shamilat or village common 
land to be allotted to that land. The vendee’s successors in title claimed to 
be entitled by virtue of the deed to the shamilat to be allotted to the land 
sold but the successors in title of the vendor disputed that claim. 

Held, that the wording of the deed clearly showed an intention on the 
part of the vendor to convey to the vendee not only the land itself but also 
all rights and interests which he possessed inassociation with it, including 
the vendor’s right of participation in the shamilat; and the words “ external 
rights” were appropriate to include a right in respect of the land sold, such 
as a right to participate in the ultimate partition of the shamilat. 

Kalu Khan v. Umda, 47 P.R. 1916 and Shahamad v. Ibrahim, 57 P.R. 


1915, approved. 
Decision of the Lahore High Court affirmed. 


Appeal (No. 101 of 1934) from a judgment and decree 
dated 19th January, 1933, of the High Court of Judicature, 
Lahore, (Coldstream and Jai Lall, JJ.) setting aside a judg- 
ment and decree dated 24th November, 1928, of the Senior 
Subordinate Judge, Mianwali. 

J. P. Eddy, K.C. and V. K. Krishna Menon for 
Appellants. ‘ 

L. De Gruyther, K.C. and J. M. Parikh for Respondents. 

10th June, 1937. Their Lordships’ judgment was 
delivered by 

Loro MacmiLtan.—This suit is concerned with the right 
to the shamilat or village common land “ which will be allotted 
by partition to 207 kanals of proprietary land, being one-third 
share of Samoranwala well”, situated in the village of 
Harnauli in the Mianwali district of the Punjab. Rup Chand 
the original plaintiff, was the owner of these 207 kanals, and 
claimed a declaration that he was entitled to the share of 
shamilat land in question: he has since died, and the present 
respondents 1 (a), (b), (c) and (d), as his legal represen- 
tatives, have taken his place as plaintiffs in the action. 

Rup Chand’s title to the 207 kanals was derived from 
one, Nur Muhammad, who in 1851 sold the property to Parsa 
Ram. On the 4th August, 1885, Parsa Ram sold the property 
to Nota Ram by a registered deed, specifying the fields by their 
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numbers in the revenue records and giving the boundaries of 
the area, the southern boundary being described as “ the area 
of the shamilat of the village”. After stating that the vendor 
had “now made an absolute sale of the land measuring two 
hundred and seven kanals together with a share in the well 
and well gear ” the deed of sale contains the following material 
passage :— 

“The agreement is that from to-day’s date the said vendee will enjoy 
possession of the land sold together with the external and internal rights for 
ever. In future I have been left no concern or connection with the aforesaid 
land sold. The two thatched honses together with the four walls situate at 


the well which are-owned by me shall also be considered as the property of 
the vendee. But I myself will remove the malba (materials) i.e., timber”. 


Twenty-one years later, on the 4th October, 1906, Nota 
Ram and his brother Kota Ram sold the property to Mehnga 
Ram, the father of Rup Chand, the original plaintiff, by deed 
of sale which described the subjects sold as “ the entire land 
measuring 207 kanals owned by us together with one-third 
share in the well, well gear, etc., accessories of the well and a 
share in the shamilat pertaining to the land. . . . That is 
to say, the area of the shamilat land which will be apportioned 
to the aforesaid land will be taken by the vendee”. 

There were originally 1,028 defendants to the suit, con- 
sisting of (1) descendants of Parsa Ram, (2) their alienees, 
and (3) the whole proprietors of the village. By an order of 
the Court, seven of the defendants were appointed to defend 
the suit on behalf of all, but some 19 pages of the printed book 
before their Lordships are nevertheless quite unnecessarily 
occupied with the names and designations of all the original 
defendants. The members of the proprietary body of the 
village admitted the plaintiffs’ claim, but it was contested by 
the descendants of Parsa Ram and their alienees, who are 
represented before their Lordships by the present appellants, 
Aya Ram and Jiwan Singh. They resist the claim of the 
plaintiffs on the short ground that by the deed of sale of 
the 4th August, 1885, Parsa Ram did not convey to the 
plaintiffs’ author Nota Ram the share of shamilat land 
appertaining to the 207 kanals of land sold, but that Parsa 
Ram retained the right to that share, which, they say, has now 
passed to them. i 
-` “The Senior Subordinate Judge of Mianwali dismissed the 
suit, holding that no right to a share in the shamilat was con- 
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P.C. veyed to the vendee by the deed of sale of the 4th August, 
a Ra 1885. On appeal, the High Court of Judicature at Lahore 


Aya Ram 
Rup reversed this decision and granted decree in favour of the 
Chand. plaintiffs. It is now for their Lordships to determine which 
Lord of those views should prevail. 

Macmillan It appears that the land which is now the shamilat or 


common land of the village of Harnauli was formerly part of 
the thal or waste belonging to the Crown and on which the 
villagers enjoyed the privilegefof grazing their cattle. In the 
Gazetteer of the Bannu District, compiled by Mr. Thorburn 
in 1883-84, and published under the authority of the Punjab. 
Government, it is stated that, in 1856-57, boundaries were laid 
down in the thal, and a large portion was allotted to the village 
of Harnauli, but no change was made in the existing grazing 
rules, and apparently no proprietary rights in the land were 
created or conferred. Then, in 1878, at the first “ Regular 
Settlement the whole question was taken up, a liberal area of 
grazing land attached to each village as its separate property 
and the remainder marked off as Government rakhs” (reserves). 
But while in 1878 the village community of Harnauli thus. 
acquired right to a large tract of land as their shamilat, no. 
specific appropriation of areas within that tract was made to 
the individual landholders in the village, and the shamilat was. 
held in common. Subsequently, a process of division was. 
begun, and, in an extract from the wajib-ul-arz or village 
administration papers of Harnauli, undated, but said to be of 
about 1920, it is stated that the “ entire shamilat land of this 
village is under partition”. In the plaint it is said that the 
share of the shamilat which on a proportionate basis will falk 
to the 207 kanals of village land belonging to the plaintiffs. 
will be 3,496 kanals. 
It would thus appear that, at the date of the deed of sale 
by Parsa Ram to Nota Ram, namely, the 4th August, 1885, 
which is the material date for the present purpose, no division 
of the shamilat had been effected. It was only as the common 
land acquired increasing value through the development of 
irrigation, that interest awakened in the question of separate 
rights of property in it. 
` In a previous litigation an attempt to dissociate the right 


to a share'in the shamilat from the plaintiffs’ present property ~ 
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of 207 kanals failed. On that occasion the claimants were 
representatives of Nur Mohammad who sold the property to 
Parsa Ram in 1851 and they sought to make out that Nur 
Mohammad did not then part with his right to share in the 
shamilat. The claim failed on the ground that in 1851 the 
village proprietors had no proprietary rights in the shamilat, 
and consequently that, at that date, Nur Mohammad could 
neither sell nor reserve any such right. 


It only remains to mention that the 207 kanals constituted 
the only property which Parsa Ram in 1885 owned in the 
village of Harnauli; that after the sale he resided in another 
village twenty miles away and took no further concern with 
the land which he had sold or any rights connected with it; 
and that, although there were two settlements and revisions of 
records subsequent to 1885, Parsa Ram’s heirs and successors 
displayed no interest in them. 

For the appellants it was argued (1) that the onus of 
proving that a sale of village land carried with it the right to 
a share of the shamilat lay on the vendee; (2) that the right 
to a share of shamilat land was not a mere accessory which 
passed with the village property to which it was attached; (3) 
. that the subject of sale in the deed of 1885 consisted expressly 
` of the 207 kanals alone; and (4) that there were no general 
words of conveyance apt to carry the right to a share of the 
shamilat. 

Their Lordships recognise that for the first two of these 
submissions there is a considerable body of authority (cf. 
Rahman v. Sait), although there is much to be said for the 
view that the right of a village landowner to have a share of 
the shamilat apportioned to his holding is a right inherent in 
his ownership of his holding which might well be held to pass 
with it. Their Lordships, however, do not find it necessary to 
discuss this question for they find in the extract which they 
have quoted-from the deed of sale of 1885 words which, in 
their opinion, clearly show on the part of the vendor an inten- 
tion to convey to the vendee, not only the 207 kanals, but also 
all rights and interests which he possessed in association with 
the 207 kanals, including the right to a share in the shamilat. 
The sale is not only of the 207 kanals, but also of “the 
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external and internal rights for ever”, and the vendor declares 
that in future he is to have ‘‘no concern or connection with 
the aforesaid land sold”. There could be no more emphatic 
words of divestiture, and the suggestion that the vendor who 
used them nevertheless intended to reserve to himself a right 
to claim an as yet unascertained share of the shamilat, which 
right belonged to him only as the owner of the 207 kanals, 
appears to their Lordships untenable. The words “ external 
rights” are quite appropriate to include a right in respect of 
the 207 kanals to participate in the ultimate partition of the 
shamilat. In the case of Kalu Khan v. Umda), the deed of 
sale in question contained the words “ jumla hagug-o-murafig 
hai dakhli wa kharji,’’ which their Lordships are advised have 
a similar signification, and these words were in that case held 
to carry a share of the shamilat. 

The circumstances that the holding which was sold 
constituted the vendor’s whole property in the village and that 
he subsequently quitted the village and showed no more interest 
in his former property—circumstances which also characterise 
the present case—-were regarded as important indications of 
the vendor’s intention in Shahamad v. Ibrahim2, in which the 
deed of sale, although silent as to the vendor’s share of the 
shamilat, was held to have effectually carried it. In their 
Lordships’ opinion, regard may be had to such considerations 
in construing the unsophisticated conveyancing of which the 
deed before them is an example, and to which it would be 
unreasonable to apply the rigid canons of interpretation 
appropriate to the finished products of Lincoln’s Inn. 

Their Lordships are accordingly of opinion that the deed 
of sale of 1885 was effectual to convey, and did convey, the 
vendor’s right of participation in the shamilat, and they will 
humbly advise His Majesty that the appeal should be dismissed 
and the decree of the High Court of Judicature at Lahore of 
the 19th January, 1933, be affirmed. The appellants will pay 
the costs of those respondents who appeared. - 

Solicitors for Appellants: Nehra & Co. l 

Solicitors for Respondents: T; L. Wilson & Co. ; 

R.C.C. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL. 


T. Varadarajulu Naidu and Kuppu- 
swami Naidu & Co., by its 


partners .. Petitioners* (Plaintiffs) 
v. 
R. Rajamanika Mudaliar and - 
others .. Respondents (Defendants). 
Indian Partnership Act (IX of 1932), S.69 (2)—Suit by an unregistered Varada- 
firm—Firm registered pending suit—Effect of—Suit to be deemed as filed on ee 
. ; ; ; $ Si 
date of registration—Court may take notice of subsequent registration. and Kuppu- 
Where a suit was instituted by a firm for recovery of debt due to it ata svami 
time when the firm was unregistered and subsequently during the pendency gCos 
of the suit the firm was registered, the Court can, in order to do substantial ae 
justice to the parties, take notice of the subsequent. fact of registration and Raja- 
treat the suit as validly instituted on the date of registration. cite 
;, udaliar, 


Ramakrishna Nadar v. Ponnayya Thirumalai Vandaya Thevar, (1935) 69 
M.L.J. 791, followed. 


Subramania Mudaliar v, The East Asiatic Co., Lid., (1936) 71 M.L.J. 663, 
doubted and distinguished. 


Petition under S. 25 of Act IX of 1889, praying the 
High Court to revise the decree of the Court of the Subor- 
dinate Judge of Chingleput dated 21st December, 1934, and 
passed in S. C. S. No. 719 of 1933. 


K. Rajah Aiyar for Petitioners. 

T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar 
for Respondents. 

The Court delivered the following 


JupgmMent.—The petitioners (partners in a firm) brought 
S.C. S. No. 719 of 1933 in the Court of the Subordinate 
Judge of Chingleput for the sum of Rs. 509-12-4, due to them 
by the respondents debtors. They brought their suit on 30th 
October, 1933, when the firm was unregistered. This appa- 
rently escaped the notice of the office of the Subordinate Judge 
and also of the defendants. This deficiency was however 
rectified by the plaintiffs in July, 1934. The defendants filed 
their written statement on 15th December, 1933, making no 
reference to the fact that the suit had been instituted without 
registration of the partnership. The suit was posted for hear- 
ing on 20th December, 1934, more than a year after the filing 





* C. R. P, No, 510 of 1935. 9th March, 1937, 
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of the written statement; and on the previous day,. that is, on 


the 19th December, 1934, the defendants applied to be allowed 
to raise a preliminary objection to the maintainability of the 
suit. They contended that the suit having been filed before 
the partnership was registered under S. 69 (2) of the Partner- 
ship Act, no suit could be instituted and that the suit not 
having been properly instituted should be dismissed. The 
learned Subordinate Judge upheld this objection and dismissed 
the suit. The petitioners have brought this petition, contend- 
ing not that the suit was properly instituted, but that it should 
be deemed to have been properly instituted on the date that the 
partnership was registered. 


S. 69 (2) of the Partnership Act runs thus :— 


“ No suit to enforce a right arising from a contract shall be instituted in 
any Court by or on behalf of a firm against any third party unless the firm 
is registered and the persons suing are or have been shown in the register oi 
firms as partners in the firm.” 


This means, as rightly contended by Mr. T. M. Krishna- 
swami Aiyar for the respondent, that on the 30th October, 
1933, the plaint filed in Court was not a plaint at all and no 
valid suit was pending before the Subordinate Judge; and that 
even after the registration in July, 1934, nothing was done to the 
plaint by the plaintiffs to transform it from an invalid plaint 
into a valid one. His argument therefore is that the plaint 
continued as before to be an invalid one and that the mere fact 
of registration did not amount to an institution of the suit; sò 
that at no time was there any valid institution of the suit. One 
cannot deny that this argument is logically correct; but the 
question is rather whether the Court, in order to do substantial 
justice to the parties without violating the principles of the 
Partnership Act, cannot deem the suit to have been instituted on 
the date of registration. ltis well-established principle that the 
Court can take notice of events that happen subsequent to the 
filing of the suit and that any irregularities or deficiencies in the 
cause of action that may exist on the date of the fling of the 
plaint can be overlooked if on some date subsequent to the 
filing of the plaint and before the suit comes up for trial those 
irregularities or deficiencies are rectified by the plaintiff or by 
process of law. In Doraisami Pillai v. Chinnia Goundanl, the 
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plaintiff, when he saw the written statement, became aware of 
the deficiencies in his title and perfected it by obtaining a con- 
veyance from the next reversioner; and this act of the plaintiff 
was recognised by the Court. In Subbaraya Chetty v. Nachiar 
Ammal! a mortgage suit was premature, because on a proper 
interpretation of the bond it was seen that the money was not 
due. The date of maturity was some date after the filing of 
the suit and that date was prior to the hearing of the suit. It 
was held that the suit should not have been dismissed because 
when the suit came on for trial the cause of action came into 
being. In C.R.P. No. 1489 of 1935, an illegal transfer by an 
insolvent was recognised by the Court, because of the fact that 
the adjudication was subsequently annulled. In Appalasuri v. 
Kannamma Nayuralu2 a.certain event happened after the filing 
of the suit which strengthened the plaintiff’s title. He was 
allowed to amend the plaint, setting forth the additional cause 
of action. There, the principle governing the action of Courts 
in these matters was said to be that multiplicity of proceedings 
should be avoided. In all these cases, as in the present case, if 
thé Courts had applied the wording of the statutes literally 
they would have dealt with the plaints as they existed when the 
suits were filed and proceeded to dispose of the suits on the 
pleadings raised. . The plaintiff would then have been entitled 
immediately to have brought a fresh suit on the new cause of 
action. Courts are naturally reluctant to dismiss a sitit and 
cause loss to the plaintiff when the plaintiff has a cause of 
action for a similar suit which he could file at once. l 


I agree with Mr. Krishnaswami Aiyar that the case of the 
plaintiffs is not as strong as in the cases just quoted; for S. 69 
(2) of the. Partnership Act embodies a principle of public 
policy intended to penalise partnerships which do not register. 
However, when the registration has been carried out the 
requirements of the legislature are fulfilled and there is no 
reason in equity why from the moment of registration a suit 
previously filed should not be allowed to go on. This suit is 
not of course onein which the subsequent act of registration 
validates the plaint from the date of its being filed; for no suit 
was maintainable before the- date of registration. The most 
that the plaintiff can ask for is that his plaint should he ‘treated 





1, (1917) 7 L.W.403.. :; 2. (1925). 49. M.L.J. 479.:, 
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as a valid one from the date of registration. A very similar 
case was considered by a Bench of this Court in Ramakrishna 
Nadar v. Ponnayya Thirumalai Vandaya Thevari. There a 
person applied for leave to sue in forma pauperis, and his peti- 
tion was dismissed. Under O. 33, r. 15, Civil Procedure Code, 
a pauper is allowed to file a suit if he has paid the costs of the 
Government and of the respondents awarded in his application 
to sue in forma pauperis. The actual wording of the section 
is: 

“ An order refusing to allow the applicant to sue as a pauper shall be a 
bar to any subsequent application of the like nature by him in respect of the 
same right to sue; but the applicant shall be at liberty to institute a suit in 
the ordinary manner in respect of such right, provided that he first pays the 
costs (if any) incurred by the Government and by the opposite party in 
opposing his application for leave to sue as a pauper”. 

The wording of this section makes it quite clear that the 
paying of costs of the Government and the opposite party is a 
condition precedent to the institution of the suit, just as it is 
in S. 69 (2) of the Partnership Act. Varadachariar and 
Pandrang Row, JJ., in Ramakrishna Nadar v. Ponnayya 
Thirumalai Vandaya Thevari distinguished certain Allahabad 
decisions as instances where the condition had never been 
fulfilled from the case before them where the condition was 
fulfilled after the institution of the suit. The learned Judges 
then say: i 

“We do not think the Court below need have dismissed the suit 
altogether. Itis unnecessary to go through the formality of a dismissal and 
a re-institution the next moment after payment of the costs ordered in O, P. 
No. 8 of 1931. We think it will be sufficient to say that the suit must be 
treated as one instituted on the 2nd of March, 1932 (the date of fulfilment of 
the condition) and dealt with on that basis”. 

The case that came before Menon, J., Subramania 
Mudaliar v.The East Asiatic Co., Lid.2, was very similar to the 
present one except that in that case the plaintiff had applied to 
the Court for an amendment of the plaint, which application 
was dismissed; and it was because of that difference from the 
present case and from Ramakrishna Nadar v. Ponnayya 
Thirumalai Vandaya Thevar1 that the learned Judge refused 
to interfere in revision. It would therefore appear that 
Menon, J., was not inclined to interfere in a matter of this 
kind in revision. I do not think that he intended to go further 





1. (1935) 69 M.L.J. 791. 2. (1936) 71 M.L.J. 663. 
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and to hold that if the Court had allowed the suit to continue 
—if the cause of action was not barred by limitation on the 
date of registration—it would have been wrong. If he did, I 
would respectfully dissent. I see no difference in the effect of 
the words quoted above in O. 33, r. 15 and the material words 
in S. 69 (2) of the Partnership Act. The difference in the 
actual words used in the two sections was necessary because 
in O. 33, r. 15, the legislature wished to point out that the 
dismissal of an application to sue in forma pauperis did not 
preclude the applicant from instituting a suit upon payment of 
court-fee. The section had therefore to be so framed as to 
bring out the fact that the applicant was at liberty to bring a 
suit provided that the condition of previously paying the costs 
of the Government and the other party was fulfilled. There 
was no need to frame S. 69 (2) of the Partnership Act in that 
way. The right of a partnership to sue was assumed; but the 
legislature wished to deprive a partnership which had not been 
registered of that right. Hence the form of the words: 
- “No suit to enforce a right........ shall be instituted....... ae 

I therefore hold, on the analogy of Ramakrishna Nadar v. 
Ponnayya Thirumalai Vandaya Thevar! that the Court should 
have permitted the plaintiffs to go on with their suit. 

The question still remains whether this Court should 
interfere in revision or, as Menon, J., did in Subramania 
Mudaliar v. The East Asiatic Co., Lid.2, should refuse to inter- 
fere with the discretion of the Court. In deciding this point 
I have been influenced by the fact that if the office of the 
Subordinate Judge had done its duty properly this difficulty 
would never have arisen. When a suit is filed by a partnership, 
it is the duty of the office to see that the plaint is a proper one 
and that the suit is maintainable. It is for that reason that if 
the facts set out show that the suit is premature or that no 
suit lies, the plaintiff is called upon in the ordinary course to 
point out how the suit is maintainable. If the office had been 
alert, it certainly would have called upon the plaintiffs to state 
whether the partnership had been registered and if so when. If 
that had been done, the plaint would have been returned, the 
firm would have been registered, and a fresh plaint (which 
would have been the old plaint with the fact of registration 
and the date added) presented. The defendants did not raise 
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any objection in their written statement or until a year had 
elapsed after the filing of the written statement. I therefore 
think it would be most inequitable for the plaintiffs to have. 
their suit dismissed and be forced to file another after paying 
fresh, court-fee. The duty of the Court is to administer. 
justice according to the principles of equity and good consci- 
ence and it cannot be said to do this when it dismisses a suit 
because the formality of withdrawing a plaint and. filing’ 
a fresh one in the same terms was not complied with. I am. 
satisfied therefore that the interests of justice require that this: 
petition should be allowed and the suit remanded for fresh 
disposal. It is ordered accordingly. The suit will be deemed. 
to have been instituted on the date of the registration. Under 
the circumstances of the case there will be no order as to.costs 
in this Court. The costs in the lower Court will of course 
abide the result of the suit. Ae 


S.V. V. — Petition allowed and 

: suit remanded. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT :—MR. Justice Kine. 


Mohideen Bi ..  Petitioner* (Petitioner) 


v. 
Bashu Sahib | .. Respondent (Criminal Petitioner): 


Criminal Procedure Code (V of 1898), S. 488—Claim of maintenance by a 
wife of a Muhammadan for herself and her children—Unreasonable refusal 
by wife to live with her husband—Dismissal of her application improper— 
Children should have been granted maintenance. 

Where a Muhammadan wife claimed maintenance for herself and her 
children and it was found by the Magistrate who heard her that her husband 
was making a bona fide offer to maintain them in his own house which his 
wife, the petitioner, unreasonably refused, and on the application having been 
dismissed, 

Held, that the Magistrate should have awarded maintenance to the 
children, who could not be separated from their mother, their legal guardian. 


In re Parathy Valappil Moideen, (1913) 25 M.L.J. 355 and Allah Rakhi 
v. Karam Ilahi, A.L.R. 1933 Lah. 969, relied on. 

_ Petition under Ss. 435 and 439 of the Code or Gee cal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Special Honorary Presidency Magistrate, 
George Town, Madras, of the Court of the Presidency 





* Crl. R. C. No. 916 of 1936. 25th March, 1937. 
(Ctl. R. P. No, 828 of 1936). > a 
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Magistrate, Madras, dated 17th September, 1936, and made in 
M. P. No. 224 of 1936. 
= - T. R. Ramachandran for Petitioner. 

F. Rajagopalachari for Respondent. 

K. V. Ramaseshan for The Crown Prosecutor on behalf 
= the Crown. c 

` The Court made the following 

Orper.—In this case, maintenance was claimed by a 
Muhammadan wife for herself and her children. It was found 
by the learned Magistrate that the respondent made a bona 
fide offer to maintain them in his own house, which petitioner, 
his wife, unreasonably refused to accept. Her application was 
accordingly dismissed. In revision it is argued that the 
Magistrate should have awarded maintenance to the children, 
whose legal guardian their mother is, and who cannot therefore 
be taken separately to live with her father. In support of this 
argument, I have been referred to Inre Parathy Valappil 
Moideen! and Allah Rakhi v. Karam Ilahi? and no authority 
has been cited to the contrary. 

The petition will accordingly be sent back to the Magistiate 
with a direction to enquire what is the proper rate of mainten- 
ance: for the children, and to award them maintenance at that 
rate. . 

K. C. —— Case remanded. 
IN. THE HIGH COURT OF JUDICATURE AT MADRAS: 

PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 
S. M. A. M. S. Meyyappa 


Chettiar .. Appellant* (Petitioner—3rd 
party proposed am 
Defendant) 
l v. l , , 
Seethai Achi and others .. Respondents (Respondents 


1 to 4, Plaintiff and 
Defendants 1 to 3). 


Civil Procedure Code (V of 1908) O. 1, r. 10 and O. 22,7. iliret i in 
O. 22,r. 10, meaning and nature of—‘ Questions involved in the suit’ in O. 1, 
r. 10--If only between parties. or also between stranger.and parties—Com- 
promise of suit if question involved in the suit—Compromise between parties 





a; (1913) 25 M.L.J.355. ` > ` _2 ALR, 1933 Lah. 969. ; 
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and stranger—Stranger applying to be added as a pariy and enforce compro- 
mise—Compromise disputed by the parties—If stranger can be added asa 
party—Proper remedy of stranger to file a suit to enforce the compromise. 


One M R died in 1928 leaving behind him his widow (plaintiff) two 
brothers A and R (the Ist and third defendants), M (a son by a predeceased 
brother S) and N the adopted son of the first defendant 4. The parties had 
become divided in 1924 by arbitration. The widow brought a suit in 1930 


. against Æ, R and N for an account of the management by 4 and Rof her 


husband’s estate, etc. This suit was brought with the aid-of M-who ‘agreed 
to finance her to the extent of Rs. 20,000. During ‘the course-of-the suit a 
conipromise deed (Ex. A) was ‘alleged to have been executed and a petition 
(Ex. B) and an affidavit in support thereof to enable M to be impleaded as a 
party to the suit. The said M thereupon filed two petitions to add him as 
the fourth defendant to-the suit and to record the compromise. The applica- 
tions were opposed by both the plaintiff and defendants 1 and 3. Pending 
disposal of the petitions the plaintiff made an adoption and applied to with- 
draw the suit. It was the:case of M that it was one of the terms of the com- 
promise that he should be added as the fourth defendant in the suit so that 
he may be bound by and participate in the family arrangement and compro- 
mise and that he should geta third share in the estate which the plaintiff 
surrendered in favour of defendants 1 and3as the immediate reversioners 
to her husband’s estate. 


Held, that M could not be added either under O. 22, r. 10 or under O. 1, 
r. 10, Civil Procedure Code. ‘ Interest’ in O. 22, r. 10 means ‘ interest in the 
subject-matter of the litigation ’ and it must be an interest in presenti vested 
in the applicant on the date of. the application to.implead him asa party to 
the suit and not merely contingent. There was here no transfer of any inte- 
rest in favour of M but only an agreement to transfer. : 

As for O. 1, r, 10, Civil Procedure Code, the presence of a party must be 
felt by the Court to be necessary to enable it to effectually and completely 
adjudicate upon and settle all the questions involved in the suit. The ques- 
tions need not be only as between the parties to the suit but they may be even 
as between the parties and asstranger as regards the subject-matter of the’ 
suit or any portion thereof. The question whether a suit has been terminated 
by a valid compromise may be a question involved in the suit as held in 
Appasami Nayakan v. Varadachari, (1896) I.L.R. 19 Mad. 419, but even 
then the mere addition of M here would not enable the Court to effec- 
tually and completely adjudicate upon the question as to compromise, because 
the compromise itself is impeached on one ground or other by either party to 
the suit and none of the parties seeks to enforce it and’theré is the further 
fact that the plaintiff has made an adoption before the compromise has been 
made a decree of Court. It will not therefore be a proper exercise of discre- 
tion to add him as a party to this suit. The proper remedy will be a suit to 
declare the compromise binding on all the parties to this suit with the adopted 
son p algo added as a party thereto. 


Appeal against the order of the Coat of the Subordinate 
Judge of Devakottai dated 19th April, 13A and made i in LA. 
No. 673 of 1931 in O: S; No. 56 of 1930, . i 
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[A short summary of the facts necessary to follow 
the portion of the judgment reported is taken from the 
judgment and given here. Other portions of the judgment are 
omitted as not necessary for this report. ] 


There were four brothers who formed a joint family, 
namely, Soliappa, Arunachala (first defendant in O. S. No. 56 
of 1930), Muthu Veerappa and Ramasami, the third defen- 
dant in the said suit. Soliappa died in about 1908 leaving two 
‘sons Meyyappa and Natesa alias Ramaswami (the second 
-deferidant). The said Natesa alias Ramaswami was adopted 
by the first defendant. In or about 1924 the parties became 
‘divided with the aid of arbitrators. An arrangement appears 
to have been entered into at that time that having regard to the 


‘incapacity of Muthu Veerappa the properties and moneys that ' 


‘fell or would fall to the share of Muthu Veerappa should be 
taken care of and managed by defendants 1 and 3, and in 
pursuance of the said arrangement they did really undertake 
that duty and been in possession of the said properties 
and monies. The said Muthu Veerappa died on 6th January, 
1928, and on the 8th January, 1928, a document came into 
existence from which it is evident that the management was 
continued by defendants 1 to 3. The document provides that 
an arrangement should be made for an adoption to the said 
Muthu Veerappa. It also purports to cut off the widow with 
a sum of Rs. 31,000 for her maintenance. The plaintiff was 
apparently dissatisfied with the treatment accorded to her by 
‘defendants 1 and 3 and misunderstandings arose. There were 
-already misunderstandings between Meyyappa and defendants 
land 3. The plaintiff was contemplating a litigation against 
‘defendants land 3. Meyyappa took this opportunity and offered 
financial assistance to her to the extent of Rs. 20,000. With his 
aid she filed this suit O. S. No. 56 of 1930 in or about April, 
1930. Attempts at settlement of the litigations between the 
parties were set on foot in or about March, 1931. On 16th 
April, 1931, there was a meeting of the parties in the house of 
Rajah Sir Annamalai in Kanadukathan and on that day the 
‘defendants, Meyyappa’s Vakil Lakshminarayana Iyer O. A. P. 
Arunachalam Chetty, and the Rajah were all present; on that 
date certain documents came into existence, a deed of compro- 
mise Ex. A in the case and a petition Ex. B and an affidavit in 
support ‘thereof to enable the appellant to be made-a party to the 
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Meyyappa suit. The said compromise and the petition were signed by 
ea Meyyappa and also by defendants 1 and 3 and their signatures 
Seethai appear to have been attested on the said date. The plaintiff’s. 

Aghi thumb impression was taken on the 17th. The papers were all. 
with the Rajah till 20th January, 1931, when by his direction 
the papers were handed overto Meyyappa. Thereupon he filed 
two petitions, I.A. No. 673 of 1931 to make him a party and 

I.A. No. 674 of 1931 to pass a decree in terms of the compro- 

mise. The applications were opposed both by the plaintiff and 

defendants 1 and 3 but on different grounds. On 9th February,. 

1933, when yet the petitions were pending, having gone thrice- 

to the High Court by then, the plaintiff adopted the son of ‘the- 

third defendant to her husband and on the 13th, that is, four: 
days later, filed an application for the withdrawal of the suit.. 

This was opposed by Meyyappa. The Subordinate Judge Mr. 
Parthasarathy Iyengar was of opinion that in view of the fact 

that I.A. Nos. 673 and 674 were pending, he could not permit 

the plaintiff to withdraw the suit before they were disposed 
off. Against this order C. R. P. No. 328 of 1933 was filed,. 
the judgment in which is reported in Seethai Achiv. Meyyappa 

Chetti1, When the matter went back to the Sub-Court, the 
next Subordinate Judge Mr. Krishnamachariar took up the- 
petitions on 18th April, 1934, and declined to make Meyyappa 
a party to the suit holding on the merits against him, as also: 
on the grounds (1) that he could not be theassignee within the- 
meaning of O. 22, r, 10; (2) that having regard to the subse-- 
quent adoption and the adverse attitude of the defendants he- 
would exercise his discretion in not making him a party to the- 
suit. Against this order, he preferred this Civil Miscellane-- 
ous Appeal. His Lordship Mr. Justice Venkataramana Rao- 
after discussing in detail the previous history of the petitions. 
and the embarrassment caused by the several orders of this. 
Court at the previous stages, held that the procedure adopted by- 
the last Subordinate Judge was not quite correct and that as a. 
consequence the parties were misled somewhat and relevant. 
evidence was not let in and observed that he should have been 
disposed to remand this matter for necessary evidence being: 
taken had it not been for the fact that he was not allowing the- 
party petition on other grounds. 

S. Srinivasa Aiyangar, S. Parthasarathi and V. K. 


6 


1. (1934)'66 M.L.J. 517. LL.R. 57 Mad. 892, 
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Thiruvenkatachariar for Appellant. 


Nugent Grant, K. S. Krishnaswami Aiyangar, T. M. 
Krishnaswami Aiyar, V. Rajagopala Aiyar, T. V. Ramiah, K.S. 
Desikan and S. Venkatesa Aiyangar for Respondents. 

The Court delivered the following 

Jupcment.—Apart from any question as to the truth or 
validity of the compromise, the question is whether the appel- 
lant fulfils the requisites required under O. 22, r. 10 in order to 
enable the Court to implead him as a party to the suit. Has 
there been an assignment, creation or devolution of interest with- 
in the meaning of r. 10? « Interest’ means interest in the subject- 
matter of the litigation. The words “has come or devolved” 
_ connote an interest in praesenti. It must be vested in the appli- 

cant on the date of the application to implead him as a party. 
to the suit and not merely contingent. On a careful reading 
of the compromise I am of opinion that there was no transfer 
of any interest in favour of the appellant in the estate which 
was the subject-matter of the said suit and compromise. So 
far as defendants 1 and 3 are concerned, it may be that the 
deed was intended to operate as a present surrender of the 
estate and a consequent vesting thereof in defendants 1 and 3. 
But so far as the appellant is concerned, it is only an agree- 
ment to convey one-third of the estate which was vested in 
them. No doubt under cl. 8 in regard to the properties which 
were allotted to the plaintiff there was a contingent interest 
created in favour of the appellant. But in my opinion that 
would not be enough to enable the plaintiff to come on record 
because no interest has come to or devolved on the plaintiff 
within the meaning of O. 22, r. 10. Therefore if the applica- 
tion of the appellant is viewed purely as one under O. 22, r.10 
it is unsustainable. The next question is whether under O. 1, 
r. 10 the applicant will be entitled to ask the Court to make 
him a party thereto. Under the said rules before the Court 
can exercise its discretion the presence of a party must be felt 
by the Court to be necessary to enable it to effectually 
and completely adjudicate upon and settle all the questions 
involvedl in the suit. The words “all the questions involved ” 
in the rule have been variously interpreted. In Sri Mahant 
Prayag Das v. Board of Commissioners for Hindu Religious 
Endowments, Madras,1 Srinivasa Ayyangar, J., was inclined to 


1. (1926) 51 M.L.J. 148: I.L.R. 50 Mad. 34. 
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think that it only relates to questions between the parties 
to the litigation, but a different view was taken in Vydia- 
nadayyan v. Sitaramayyan1, There Turner, C.J., observed :— 

“ To accept the more restricted interpretation involves the addition of 
words which we do not find in the section, namely, ‘ between the parties to the 
suit,’ and there can be few, if any, questions which cannot be determined 
between the parties to the suit one way or the other, and of which the deter- 
mination, if they be material, will, as between the parties to the suit, not be 
final. On the other hand, the interpretation warranted by the terms would 
enable the Court to avoid conflicting decisions on the same question which 
would work injustice to a party to the suit, and finally and effectually to put 
an end to litigation respecting them ". 


- The underlying principle regarding the addition of parties 
is that there must be finality to litigation and to secure that 
purpose it would be incumbent upon the Court to adda party , 
whose presence would be necessary to put an end to all 
the controversy in the litigation finally. This is the view 
taken by a Division Bench of this Court in Seethai Achi . 
v. Meyyappa Chetti2 in this very ‘case where Sundaram 
Chetty, J., relying on Vydianadayyan v. Siteramayyan} 
observed: ` , 
` > “TE there is a question common to the parties on record and a stranger, 
as regards the subject-matter of the suit or any portion thereof, it should be 
tried once for all by allowing the stranger to be made a party ”. 

This is also the view taken by Venkatasubba Rao, J., in 
Secretary of State v. Murugesa Mudaliar3. This in my view 
would be the correct interpretation of the rule. Now, is the 
question whether a.suit has been terminated by a valid compro- 
mise a question involved in the suit? Ordinarily a suit must 
be tried on a cause of action alleged in the plaint and on the 
state of facts on the date. of institution of the suit. Viewed 
from that standpoint it cannot be said that whether a suit has 
been terminated by a compromise subsequent.to the institution 
of the suit. is a question involved in the suit. But it seems to 
me that it would be taking a narrow view of the rule. Further 
it is not a rigid rule that a suit must be tried only on the state 
of facts‘existing on the date of suit. The Court very often 
has to take notice of events which happened subsequent to the 
institution of the suit and mould relief according to the state 
of circumstances existing on the date of the decree. Whena 





ee © L 881) MLR 5 Mad. 52.0, 
2, ` (1934) 66 M.L.J. 517: LL.R. 57 Mad. 892. 
3 ALR, 1929 Mad. 443. 
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suit.has been adjusted by a valid compromise and it is brought 
to the notice of the Cotirt:as has been held in Appasami 
Nayakan v. Varadachari’ the Court is bound to raise 
an issue whether the suit has -been adjusted by a valid 
compromise and proceed to determine it. In that case the 
learned Judges Collins, C.J. and Benson, J., observed thus: 


‘t When the defendants alleged a compromise for consideration in the 
course of the suit and the plaintiffs denied it, an issue arose between them, 
and the District Munsiff was right to record itand determine it, so as to 
enable him to deal with the suit under S. 375, Code of Civil Procedure.” 


By reason of subsequent events. the issueas to compromise 
has become a question involved in the suit. If in regard to 
that matter in the opinion of the Court the presence of a third 
party would be necessary to enable it to effectually and com- 
pletely adjudicate that issue it is open to the Court to do so. 
Viewed even on that footing it would be difficult to main- 
tain that the mere addition of the appellant would enable the 
Court to effectually and completely adjudicate the question as 
to compromise. The Court cannot forget to notice the fact 
that the plaintiff had made an adoption before the compromise 
was made a decree of the Court. When the compromise itself 
is impeached on one ground or other by either party to the 
litigation and none of the parties seeks to enforce it, I do not 
think it would be a proper exercise of discretion at the instance 
of a third party who alleges that he has acquired rights there- 
under to make him a party for the purpose of enforcing the 
compromise especially in the view I have taken that there is no 
transfer of any interest in the subject-matter of the litigation 
in his favour. The matters relating thereto, can and ought to 
be properly determined in a suit. Further I find a suit has 
been instituted by the appellant for a declaration that the com- 
promise is binding on all the parties to the said suit and 
therein the adopted son is also a party and the necessary 
issues have been framed thereunder. Mr. T. M. Krishnaswamy 
Ayyar on behalf of the second and third defendants has also 
intimated to me that in regard to none of the issues raised in 
the said, suit his clients would press the plea of res judicata. 
As therefore all the questions relating to the compromise will 
be gone into in the suit and the appellant’s rights thereunder 
will be declared, I am not inclined to accede to the request of 
Mr. Srinivasa Ayyangar to implead his client as a party. 


1. (1896) LL:R. 19 Mad. 419. 
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defendant under O. 1, r. 10, Civil Procedure Code. In the result 


‘the Civil Miscellaneous Appeal fails and is dismissed with 


costs. 
S. V. V. aoe Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 


PrESENT:—Lorp MACMILLAN, SIR SHADI LAL AND SIR 
GrorcE RANKIN. 


Kumar Krishna Prosad Lal Singha 


Deo .. Appellant” 
v. 
The Baraboni Coal Concern, Limited and 
others .. Respondents. 


Evidence Act (I of 1872), S. 116—Scope—Landlord and tenant—Estoppel 
of tenant from denying landlord's title—When applicable—Dispute as to 
derivative title—Beginning of new tenancy. 

The estoppel against denial of a landlord’s title imposed by S. 116 of the 
Indian Evidence Act applies not only where itis shown that the landlord put 
the tenant into possession of the property, but also where a person already in 
possession becomes tenant to another. The section postulates that there is a 
tenancy still continuing, and that it had its beginning ata given date from a 
given landlord, and it provides that neither a tenant nor anyone claiming 
through a tenant shall be heard to deny that the particular landlord had on 
that date a title to the property. What the tenantis precluded from denying 
is that the lessor had a title on the date of the lease, and the rule applies even 


in a case where the lease itself discloses the defect of title. But the section 


does not apply so as to disentitle the tenant from disputing the derivative 
title of one who claims to have since become entitled to the reversion, though 
in such cases there may be other grounds of estoppel. Nor does it apply to 
prevent the tenant from pleading that the title of the original lessor has 
subsequently come to an end. 

When a demise of land is made and acted on, and when à tenant proceeds 
to occupy and enjoy the leased property under the grant and receives the | 
‘shelter of the landlord’s title there is no reason why he should be free from 
the estoppel imposed by S. 116. The tenancy, under the section, does not begin 
afresh every time that the interest of the tenant or of the landlord devolves 
upon a new individual by succession or assignment. ; aay 

Bilas Kunwar v. Desraj Ranjit Singh, (1915) 29 M.L.J. 335: L.R. 42 LA. 
202 at 207: LL.R. 37 All. 557 at 567 (P.C.); Vertannes v. Robinson, (1927) 53 
M.L.J. 71: L.R. 54 LA. 276: LL.R. 5 Rang. 427 (P.C.); Lal Mahomed v. 
Kallanus, (1885) 1.L.R. 11 Cal. 519 and Keti Das v. Surendra Nath Sinha, 
(1903) 7 C.W.N. 596, considered. i 


Decision of the Calcutta High Court affirmed. 





- * P, C. Appeal No. 35 of 1936, 4th June, 1937. 
Bengal Appeal Nos. 4, 6.and-7 of 1935, 
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Consolidated appeals from a decree of the High Court of 
Judicature, Fort William, Bengal (Mitter and Patterson, JJ.) 
reversing a decree of the Subordinate Judge of Asansol. 

A.M. Dunne, K.C. and J.M. Parikh for Appellant. 

Sir Thomas Strangman, Vaisey, K. C. and H. S. Chatfield 
‘for Respondents. 


29th, 30th April, and 4th June, 1937. Their Lordships’ 
judgment was delivered by ; 


Sir Georce Ranxin.—The plaint in this case was filed 
-on the 18th November, 1927, and the claim of the plaintiff is 
for royalties due on coal raised during that year (up to the end 
-of Aswin: the 17th October) from a colliery known as 
-Monoharbahal under the terms of a lease dated the 25th 
January, 1912. The grantor of the lease is the Raja of 
Panchkote (defendant No. 3); the plaintiff, who is his son, 
-claims the royalties due thereunder by virtue of a maintenance 
(korposh) deed dated the 29th September, 1926, which vests 
the landlord’s reversion in him; no dispute arises upon this 
-assignment. The original lessee, one, Radha Ballav Mukherjee, 
thas not been impleaded, the defendants being the Baraboni 
‘Coal Concern, Limited, defendant No. 1 (the defendant 
company) and two others [defendants Nos. 2 and 2 (a)]. 
The defendant company are sued as assignees of the term, 
their assignment being by deed dated the 14th February, 1914; 
-and the other defendants as persons claiming to have purchased 
the right, title and interest of the defendant company at a sale 
theld under the Public Demands Recovery Act (Bengal Act III 
-of 1913) onthe 17th August, 1927. These defendants [Nos. 
2 and 2 (a)] say that they did not obtain possession under 
their purchase until the 20th March, 1928. The lease contained 
:a clause (cl. 14) giving the lessor a charge for royalties upon 
the colliery and its plant, and the plaint seeks to enforce this 
charge by sale. 


The defence of the defendant company was that the Raja 
‘had no title to the underground rights in Mousa Monoharbahal 
‘which was the lakheraj debutter property of a certain deity. 
‘This allegation was in the written statement embroidered with, 
-or encumbered by, allegations of fraud and misrepresentation 
-on the part of the Raja, and mistake on the part of the defen- 
dant company. The Subordinate Judge at Asansol dismissed 
the suit (the 23rd December, 1929), holding not only that the 
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Raja had no title-but also. that the defendant company 
had been evicted by title paramount... On appeal to the High. 
Court at Calcutta four questions: were raised and the learned 
Judges (Mitter and Patterson, JJ.) held (1) that Mousa 
Monoharbahal was not part of the Raja’s permanently settled. 
estate; (2) that the underground rights therein are vested in. 
the lakherajdar, that is, the deity above mentioned; (3) that 
under S. 116 of the Indian Evidence Act the defendant com- 
pany was precluded from disputing the Raja’s title; (4) that 
the defendant company’s plea of eviction by title paramount 
failed. As against the other defendants, the learned Judges 
held that the covenant for rent was enforceable against trans- 
ferees of the lease. They gave decree (the 20th July, 1934) 
against all the defendants for the sums claimed and directed a 
sale of thé colliery and plant in default of payment by the 20th 


January, 1935. 


The ownership of mining rights in a mousa which, 
although within the ambit of a permanently settled estate, is. 
rent free debutter property not paying revenue to Government 
on its own account, raises questions of considerable difficulty,. 
and practical persons interested in coal mining have to take 
account of the uncertainty involved. The defendant company, 
on their own case, took title to the colliery Monoharbahal in 
two ways and from two different sets of persons at or about 
the same time. (a): By deed dated the 14th February, 1914, 
they took an assignment from Radha Ballav Mukherjee of his. 
lease (the 25th January, 1912) from the Raja; (b) by deed 
dated the 22nd June, 1917, they took from the Official Assignee 
and others an assignment of certain leases granted in 1901 and 
1908 by shebaits of the deity, the deed of assignment reciting 
that, an agreement to that effect had been arrived at in 
November, 1913, and that possession had been given to 
the defendant company on or about the Ist April, 1914. As. 
they were taking inconsistent titles, it may perhaps be presumed 
that the insecurity of each was reflected in the amounts of the 
royalties which had been covenanted for. Ip any event, each 
lessor was in due course asked to reduce the royalties payable 
to him in’ view of the claims of the others. The shebaits do 
not seem to have agreed to. any abatement, but, by a 
deed called a kabulyat, dated the Ist November, 1918, and 
made ‘between the defendant company and the Raja, it was 
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recited that the defendant company had acquired title under 
the’ shebaits of the deity, and it was agreed that, if the 
Raja should establish up to the highest Court that the deity 
had no rights, he should be entitled to get from the defendant 
company a royalty of 7 annas per ton of coal instead of the 3 
annas reserved by the lease of the 25th January, 1912, but that 
otherwise and in the meantime the royalty should be reduced 
to 2 annas per ton. Part of a new term which was to be treated 
as included in the lease of 1912 was as follows:—‘We shall 
not be competent to raise any objection to the payment 
of commission at the rate of 2 annas on the score of your not 
having title to the underground rights in respect of the said 
mousa or on any other account.” 


To take title from two rival sets of claimants may have 
been a good business step, but it involved keeping faith with 
both; and it may be said at once that neither set of lessors 
could be got rid of at will by the simple process of failing to 
pay rent to the other, suffering judgment at the other’s 
instance on the covenant for rent, and then pleading eviction by 
title paramount to the claim of the. former. In the present 
case this was all that happened. Two suits for royalties were 
brought against the defendant company—in each case by one 
out of four shebaits of the deity who, on the 24th May, 1901, 
had joined in granting a lease of 8 annas interest in the 
‘mousa. Both suits-succeeded before the Subordinate Judge of 
‘Asansol notwithstanding that the defendant company set up 
the title of the Raja, because the Subordinate Judge rightly 
held them estopped by S. 116 of the Evidence Act from dis- 
puting the plaintiff shebaits’ title, and held that there was no 
eviction by title paramount. His decrees (the 12th July, 1927) 
were taken on appeal to the High Court, and one was affirmed 
on the 18th February, 1930. - A further appeal was taken by 
the present defendant company to His Majesty in Council in 
that case. The appeal was upheld and the judgments of the 
two Courts below set aside on the ground that the plaintiff, as 
one only of four lessors, had no title to sue for an aliquot part 
of the whole rent. In the meantime, however, the plaintiff in 
the other suit (which was subject to the same defect of parties) 
had proceeded to attach the Monoharbahal colliery in execution 
of his decree (May-June, 1928). Thereupon a firm called 
Chandanmull Indra Kumar [the present defendant 2 (a) ], 
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who had purchased the colliery at a certificate sale for road 
cess in August, 1927, objected to the execution, but their claim 
case was dismissed (the 20th June, 1928). They brought a 
suit against the shebait decree-holder to establish their right 
against him, and on the 29th January, 1929, a compromise was 
agreed to between them whereby this shebait for his own 2 
annas share agreed to recognise the firm’s title to the colliery 
and to grant them a patta on certain new terms as to royalty 
upon receiving Rs. 13,000. He also agreed not to execute his 
decree, and there was a new clause granting him a charge on 
the colliery for future royalties. The appeal of the defendant 
company against his decree was compromised as part of this 
arrangement. 

This is the only basis for any plea of eviction by title 
paramount, and their Lordships are of opinion that the plea 
fails on the facts. No one of the shebaits has at any time 
sued the Raja, attacking his title, or done more than 
require the defendant company to perform their covenants 
under the lease of 1901 as assignees thereof. Apart from the 
consequences of their own breach of covenant and of their 
other debts, the defendant company have not even been 
threatened with disturbance. The plea of eviction by title 
paramount was not taken in the written statement nor was any 
issue framed upon it. 


In their Lordships’ view it is entirely without substance, 


- and it is unnecessary to consider whether, upon a true construc- 


tion, the deed of the Ist November, 1918, would require the 
defendant company to continue to pay royalties notwithstand- 
ing an eviction by title paramount. 


The remaining question arises upon the plea taken by the 
defendant company that the Raja had no right to the property 
in suit. This was the second of the issues as framed, and it is 
as well that it should be dealt with independently of any 
difficulty arising to the defendant company out of the agree- 
ment expressed in the kabulyat of the 1st November, 1918. 
As distinct from a plea of eviction by title paramount—a valid 
and meritorious defence if made out—this plea has long been 
regarded as inept and incompetent in so far as it is a 
denial that the lessor had any title at the date of his grant. It 
was observed by Baron Martin in Cuthbertson v. Irving): 





1. (1859) 4H. & N. 742 at 757 and 758: 157 E.R. 1034. 
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“Tf the lessor have no title, and the lessee be evicted by him who has title 
paramount, the lessee can plead this and establish a defence to any action 
brought against him........ but, so long as the lessee continues in possession 
‘under the lease, the law will not permit him to set up any defence founded 
upon the fact that the lessor ‘ntl habuit in tenementis; and that upon the 
execution of the lease there is created in contemplation of law a reversion in 
fee simple by estoppel in the lessor, which passes by descent to his heir, and 
‘by purchase to an assignee or devisee...... This state of law in reality tends 
to maintain right and justice, and the enforcement of the contracts which 
men enter into with each other (one of the great objects of all law); for so 
long as a lessee enjoys everything which his lease purports to grant, how does 
it concern him what the title of the lessor, or the heir or assignee of 
‘his lessor, really is. All that is required of him is, that having received the 
full consideration for the contract he has entered into, he should on his part 
‘perform it.” 


Not every word of this passage can be taken as law in 
India at the present time, but it is a useful exposition of the 
reason which underlies the well-known doctrine of estoppel 
which has been enacted for India in S. 116 of the Indian 
Evidence Act. It discloses also the answer given by English 
law to the objection (of which something was heard at their 
Lordships’ bar) that an assignee, being liable upon the cove- 
nants only by privity of estate, cannot be made liable if the 
lessor has no estate, an objection which serves only to 
emphasise the importance of this estoppel. 


S. 116 of the Indian Evidence Act is as follows :— 


“116, No tenant of immovable property, or person claiming through 
such tenant shall, during the continuance of the tenancy, be permitted to deny 
that the landlord of such tenant had, at the beginning of the tenancy, a title 
to such immovable property; and no person who came upon any immovable 
property by the licence of the person in possession thereof shall be permitted 
to deny that such person had a title to such possession at the time when such 
licence was given.” 


The defendant company contended before the High Court 
that.the section only applies where it is shown that the landlord 
put the tenant into possession of the property, and that, when 
a person already in possession of land becomes tenant to 
another, there is no estoppel against his denying his lessor’s 
title. The application of this doctrine to the facts of the 
present case was made by contending that the defendant com- 
pany in 1914 had obtained possession from the Official Assignee 
under the shebaits’ leases before they were given possession 
under the lease from the Raja. The High Court have not 
thoughtit probable that the Official Assignee would give posses- 
sion before the assignment of 1917 was executed, and it seems 
to their Lordships, as to the High Court, to be satisfactorily 


P.C. 


Krishna 
Prosad 


Concern, 
Lid. 
Sir 
George 
Rankin. 


292 THE MADRAS LAW JOURNAL REPORTS, [1937 


proved that the defendant company were first put into posses- 
sion under the Raja’s lease and in pursuance of the assignment: 
of the 14th February, 1914. On this view, the defendant 
company’s construction of S. 116 is of no service to them. 


Their Lordships; however, cannot accept either the cons- 
truction contended for or the defendant company’s method of 
applying it. The section does not deal or profess to deal with 
all kinds of estoppel or occasions of estoppel which may arise 
between landlord and tenant. It deals with one cardinal and 
simple estoppel and states it first as applicable between landlord 
and tenant and then as between licensor and licensee, a distinc- 
tion which corresponds to that between the parties to an action: 
for rent and the parties to an action for use and occupation. 
Whether during the currency of a term the tenant by attorn- 
ment to 4 who claims to have the reversion, or the landlord by 
acceptance of rent from B who claims to be entitled to the 
term is estopped from disputing the claim which he has once 
admitted are important questions, but they are instances of 
cases which are outside S. 116 altogether; and it may well be 
that, as in English law, the estoppel in such cases proceeds. 
upon somewhat different grounds and is not wholly identical in 
character. and in completeness with the case covered by the 
section. The section postulates that there is a tenancy still 
continuing, that it had its beginning at a given date from 
a given landlord. It provides that neither a tenant nor anyone 
claiming through a tenant shall be heard to deny that that 
particular landlord -had at that date a title to the property. 
In the ordinary case of a lease intended as a present demise— 
which is the case before the Board on this appeal—the section 
applies against the lessee, any assignee of the term and any 
sub-lessee, or licensee. What all such persons are preclud- 
ed from denying is that the lessor had a title at the date 
of the lease, and there is no exception even for the case 
where the lease itself discloses the defect of title. The 
principle does not apply to disentitle a tenant to dispute the 
derivative title of one who claims to have since become entitled 
to the reversion,, though in such cases there may be 
other grounds of estoppel, for example, by attornment, accept- 
ance of-rent, etc. In this sense it is true enough that the princi- 
ple only applies to the title of the landlord who ‘Jet the tenant 
in”, as distinct from any other person claiming to. be 
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reversioner. Nor does the principle apply to prevent a tenant 
from pleading that the title of the original lessor has since 
come to an end. 


Inthe present case, therefore, the defendant company 
could not dispute that the Raja in 1912 had title to the pro- 
perty demised, and this merely by reason of their position as 
assignees of the term. There is no ground whatever for 
the notion that Radha Ballav did not get possession or 
never had more than what in English law was called an 
interesse termini. He entered under the lease, and he and 
his assigns have occupied and paid rent under it for years. An 
inquiry whether the defendant company, when they took their 
assignment in 1914, were or were not then in possession has in 
their Lordships’ view no bearing whatever upon the application 
of S. 116 or on the rights of the parties. It is quite true that 
in this particular case the assignment by the lessee to the 
defendant company was part of a compromise to which the 
Raja was a party; but the defendant company took no new 
title from him; they took the title of his lessee although the 
Raja, as a party to the compromise, was precluded from deny- 
ing that the original term was now vested in them. “The 
tenancy” under S., 116 does not begin afresh every time the 
interest of the tenant or of the landlord devolves upon a new 
individual by succession or assignment. In India, where tenants 
may have occupancy right and permanent or unlimited tenures 
are well known, the application of S. 116 may not always be 
clear; but the present case raises no difficulty, and, there being 
no dispute as to the plaintiff’s derivative title, it seems profit- 
Jess to inquire into the position as at 1914 when the landlord 
‘was not purporting to pass any title. 


Further, their Lordships cannot accept the construction of 
S. 116 for which the defendant company contended. There is 
in English case law some authority for the view that a tenant 
is only estopped. from denying his landlord’s title if at the time 
when he took his lease he was not already in possession of -the 
land. But in S. 116 the Indian legislature has formulated no 
such condition.: The words.“at the beginning of the tenancy” 
give no ground for it. When a demise of land is made and 
acted’ on, when the:tenant proceeds-to occupy and enjoy under 
the grant, and receives the shelter of the grantor’s title and the 
benefit of his covenants, it is difficult to see why “during the 
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continuance of the tenancy” he should be free of this form of ° 
estoppel: “Tenant who has occupied but not entered” is a 
difficult notion to thrust into S. 116 and quite impossible to- 
find therein. Cuthbertson v. Irving! was the common case 
of a tenant who, on the expiry of one lease, took a new 
lease from his former landlord’s vendee. In Claridge v. 
Mackenzie? it was suggested that the test should in such a case 
be whether the new lessor could have refused to let the tenant: 
continue in possession, but this is to beg the very question of 
title. Stress has often been laid on the fact of the landlord 
having let the tenant in. Where that is clear, as it is in most 
cases, it is a pointed way of stating what the tenant has gained’ 
by taking title under his lessor. It also points firmly to the 
fact of anew tenancy beginning at that time. In this sense 
may be understood the language of Sir George Farwell deliver- 
ing the judgment of the Board in Bilas Kunwar v. Desraj 
Ranjit Singhs. On the other hand, in Vertannes v. Robinson, 
the Board applied S. 116 to a case in which it was difficult to- 
say that the tenant had obtained possession from the landlord. 
Of the Indian cases, Lal Mahomed v. Kallanus’ and Ketw 
Das v. Surendra Nath Sinkas have sometimes been taken as. 
establishing the doctrine now advanced by the defendant com- 
pany, but both cases are really outside S. 116, not being con- 
cerned with title at the beginning of the tenancy, but with- the 
common case of a sitting tenant attorning to a new individual: 
as entitled to receive rent.. -It is important to notice in such 
cases that neither a new tenant nor a new kabulyat necessarily 
implies a new tenancy. : 

The defendants 2 and 2 (a): who, inder S. 20 of the 
Public Demands Recovery Act, 1913, have been invested with 
“the right, title and interest” of the defendant company at the 
17th August, 1927, may or may not be liable on the covenant 
for royalties in respect of coal raised (if any) between that 
date and the 17th October of that year, (end of Aswin 1334 
Bengali style), which is the date up to which the plaintiff 
claims by his plaint. The claim is of small importance and is 


1. (1859) 4 H, & N. 742 at 757 and 758: 157 E.R. 1034. 
2. (1842) 4 Man. and G. 143: 134 E.R. 59, 
3. (1915) 29 M.L.J. 335: L.R. 42 I.A. 202 at 207: I.L.R. 37 All. 557 at 567 
(F.C): 
4. (1927) 53 MLJ. 71: LR. 54 LA, 276: LL.R. 5 Rang, 427 (P.C.). 
5. (1885) I.L.R: 11 Cal. 519. 6. (1903) 7 C.W.N. 596. 
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not pressed by the plaintiff. Their Lordships will therefore 
modify the High Court’s decree which treats these defendants 
as liable for the whole claim. The decree will be varied by 
restricting it, in so faras it isa decree for money, to the 
defendant company who, if held liable at all, do not resist 
liability for whatever coal they raised. But it is clear that the 
right which the other defendants have obtained by the certi- 
ficate sale is subject to the plaintiff’s charge upon the colliery 
and plant for the royalties claimed in the suit. It is therefore 
unnecessary to interfere with that part of the High Court’s 
decree which enforces the charge. 

‘The appeals before their Lordships have been consolidat- 
ed, but they are three in number. On the appeal by the plain- 
tiff their Lordships have not entered into the question whether 
he or the Raja have or had title to Mousa Monoharbahal and 
make no pronouncement upon it, as in their view the defen- 
dants were not entitled to raise it. The appeal, however, 
must fail, as no complaint can be made of the decree. The 
appeal by the defendant company fails for the reasons above 
stated. The appeal by defendants 2 and 2 (a) succeeds on the 
question of their personal liability for the royalties, but the 
mistake in the High Court’s decree is due, in their Lordships’ 
opinion, to these defendants’ not having drawn attention to 
the matter at the proper time, and the plaintiff has not resisted 
the correction of the mistake. 

The liability under the first operative clause of the decree 
will be confined to the defendant company. Subject thereto 
their Lordships will humbly advise His Majesty that all the 
appeals should be dismissed. They make no order as to the 
costs of the appeals. 

Solicitors for Appellant: Stanley Johnson & Allen. 

Solicitors for Respondents: Oswald Hickson Collier & Co. 
and R. S. M. Calder. 

R.C. C. —— Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR,. JUSTICE VARADACHARIAR. 


The Secretary of State for India 
in Council represented by the 
Collector of Ganjam .. Appellant* (1st Defendant) 
v. 
Lokanatha Behara and another .. Respondents (Plaintif and 
2nd Defendant). 
Limitation Act (IX of 1908), S. 10, Art. 120—Order under S. 146, Criminal 


Procedure Code—Lands taken possession of by Governmeni—Suit for 
recovery of income received by Governmeni—Starting point of limitation. 

As a result of disputes between the plaintiff and his father in 1908 with 
regard to the possession of certain lands, the Magistrate passed an order 
under S. 146, Criminal Procedure Code, and put the properties in the posses- 
sion of some third persons. The income from the lands was being paid into 
the treasury. The Government never claimed to hold the money for them- 
selves. The father died about 1915 and in 1927 the suit was filed for 
recovery of amounts paid into the treasury between 1910 and 1917. There 
was no denial of plaintiff’s right by the Government before 1927. 

Held, that assuming S. 10 of the Limitation Act does not apply, the only 
article applicable will be Art. 120 and under that article the starting point 
will be the date when the plaintiff’s right was clearly and unequivocally 
denied or threatened by the Government and not the date of the father’s 
death. 


Second appeal against the decree of the Court of the 
Subordinate Judge of Berhampore in A. S. No. 56 of 1932 
(A. S. No. 221 of 1931, District Court, Ganjam) preferred 
against the decree of the Court of the District Munsif of Aska 
in O. S. No. 801 of 1929. 

The Government Pleader (K. S. Krishnaswani Aiyangar) 
for Appellant. 

Respondents not represented. 

The Court delivered the following 

JupcmEent.—This second appeal arises out of a somewhat 
unusual claim but the Courts below have found in the plaintiff’s 
favour on the facts. The main point for determination in the 
second appeal is the question of limitation. 

In 1909 there were disputes between the plaintiff and his 
father as to the possession of certain lands, the father claiming 
them to be his self-acquisitions and the plaintiff claiming them 
to be ancestral property in his possession. To avoid a breach 
of the peace, the Magistrate passed an order under S. 146 of 








* S. A. No. 672 of 1933. 26th April, 1937. 
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the Criminal Procedure Code, early in 1910, but instead of ap- 
pointing a receiver to manage the property, he asked the village 
. karji, the second defendant to look after the lands. The village 
karji deposes that he looked after the lands only for one or 
two years and that thereafter the Magistrate got the lands 
cultivated by somebody else and the sale proceeds were being 
deposited in the treasury. Qn account of acts of violence 
committed by the plaintiff on his father’s tenants, the plaintiff 
was sentenced to imprisonment for about a year about this 
time and after he came out of the jail he says he went ona 
pilgrimage. When exactly he returned or how long he was 
absent from the village it is not possible from the evidence to 
say. The father appears to have died somewhere about 1915. 
In some manner, which it is not now necessary to examine, the 
actual possession of the lands seems to have somehow been 
obtained by certain mortgagors from the Magisterial authorities, 
The present suit relates to the moneys alleged to represent the 
income deposited in the treasury, during the years 1910 to 
1917. So far as the record discloses, it is only in 1927 that 
the plaintiff sent a lawyer’s notice to the Collector asking for 
payment of the money and threatened to sue in default of 
payment. The Collector as usual replied that the threatened 
suit would be awaited. It does not appear anywhere that the 
plaintiff’s right was denied at any earlier stage. 


The Courts below decided against the defendants on the 
plea of limitation on the ground that the case was governed by 
S. 10 of the Limitation Act. I do not think it is necessary to 
canvass the correctness or otherwise of the position that in 
circumstances like those of the present case Government can 
be held to be a trustee in whom the property has become vested 
in trust for a specific purpose. It is not disputed that if S. 10 
is out of the way, the only article applicable to the suit will be 
Art. 120. The question is, when does the six years’ period of 
limitation under that article begin to run in such a case. 


It may be useful to refer here to another contention urged 
on behalf of the Government, namely, that the plaintiff has no 
cause of action at all for the present suit because there has in 
fact been no adjudication at all by a Civil Court in the sense 
contemplated by S. 146 of the Criminal Procedure Code. The 
Courts below rightly overruled it on the ground that as the 
only dispute was between the father and the son and on the 
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father’s death the son became uridisputedly entitled to the 
property, it was not necessary to file a suit to obtain a declara- 
tion. But this contention is relevant to show that in the 
circumstances of the case the plaintiff could not possibly have 
had a cause of action against the Government immediately the 
money was received in any particular year as representing the 
income of land. We must therefore find some other starting 
point than the dates when the sums were received éven for the 
application of art. 120. Though the Government might not 
be regarded as a trustee within the meaning of S. 10 they 
were at least in the position of stakeholders and never claimed 
to hold the money for themselves. In applying Art. 120 to a 
case of this kind, it is not proper to say that limitation began 
to run at least from the plaintiff’s father’s death, on the 
assumption that the plaintiff could at the moment have claimed 
payment of the money in the Government’s hands. As 
observed by the Judicial Committee in Mt. Bolo v. Mt. Koklant 
and some of the cases following it, the suit will be within 
time if instituted within six years of the date when the 
plaintiff’s right was clearly and unequivocally denied or 
threatened by the Government. As [have already observed, no 
such denial took place more than six years before suit in this 
case even if the Collector’s reply to the plaintiff’s notice of 
suit could be regarded as a denial. On this ground I hold that 
the Courts below were right in their conclusion that the suit 
was not barred by limitation. 

A further contention was raised before me, on behalf of 
the Government, that it is for the plaintiff to prove how much 
has been deposited with the Government and that, as he has 
adduced very little evidence in support of his version, the 
decree. of the Courts below is not sustainable. The case is 
certainly one in which under S. 106 of the Evidence Act the 
onus lies upon the Government. Having regard to the nature 
and extent of the land and the general evidence as to the 
probable yield, the Courts below rightly held that the plain- 
tiff’s estimate was modest and reasonable. The Government 
can no doubt plead in extenuation the destruction of some of the 
relevant records in accordance with the well-known rules. But 
as pointed out by the Courts below, one set of books known 
as shroft’s books are expected to have been preserved under the 





1, (1930) 59 M-L.J. 621: L.R. 57 LA, 325: LL.R. 11 Lah. 657 (P.C.). 


IT] THE MADRAS LAW JOURNAL REPORTS. 299 


rules for a period of twenty years, and indeed the books for 
some years were actually produced before the appellate Court. 
I am asked to read the entries in some of those books and say 
that they are not specific enough to be held to relate to the 
plaintiff’s claim. If these books had been produced in the trial 
Court, other evidence would presumably have been forthcoming 
to connect them with the sources from which the income 
referred to therein was received. If those who were conducting 
the case for the Government in the lower Court did not care to 
take steps to produce the books which in fact were made 
available on a more diligent search when the case was pending 
before the appellate Court that is no reason for making the 
plaintiff responsible for the consequence. I therefore see no 
reason to interfere with the finding of the Courts below as to 
the amount payable to the plaintiff. The second appeal fails 
and is dismissed, but as the respondent is not represented, 
there will be no order as to costs. 


Leave to appeal asked for is refused. . 
S. V. V. aa Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR Horace Owen Compton BEASLEY, Kt., 
Chief Justice. 


Ramath Kappalli Kelu Kurup ..- Petitioner* (1st Defen- 


dant) 
v. 
Eacharambath Madathil Subra- 
mania Aiyar and another .. Respondenis (Plaintiff 


and 2nd Defendant). 


Civil Procedure Code (V of 1908), S.115—Suit tried as Small Causes by a 
Munsif—Suit within his jurisdiction as an original suit—Revision—Decree 
not incorrect nor unjust—High Court, if bound to interfere in revision. 

If a District Munsif sitting on the wrong side of his Court (here Small 
Cause side) passes a decree which is correct in the opinion of the High 
Court, the High Court need not in revision set it aside merely because he has 
passed it on the wrong side, if the High Court would have upheld it had it 
been passed on the right side. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsiff 
of Badagara dated the 31st day of October, 1935, and passed 
in S. C. S. No. 291 of 1935. 








* C. R. P. No. 287 of 1936. 5th April, 1937. 


Secretary 
of State 
for India 
in Council 
D. 
Lokanatha 
Behara. 


Kelu 
urip 


Subramaniä 
Aiyar, 


: Rela 
Kurup 
Subramania 

Ajiyar. . 


300 THE MADRAS LAW JOURNAL REPORTS. [1937 


K. K. Sridharan for Petitioner. 
C. K. Viswanatha Aiyar for Respondents. 
The Court delivered the following 


JupGMENT.—The point that is constantly being agitated in 
the High Court is again before me, that is, the question whether 
the High Court is bound to interfere in revision when the 
trial Court had no jurisdiction to try the suit, that is, where 
the District Munsiff has wrongly tried an original suit on the 
Small Cause Side or conversely. has tried a Small Cause Suit 
onthe Original Side. This point as to jurisdiction is constantly 
taken for the first time in the High Court and I am satisfied 
from the cases which have been put before me that the majority 
opinion in this High Court is that the High Court is not bound 
to allow the point under such circumstances to be taken or if 
it is allowed to be taken the High Court is not bound to inter- 
fere in revision if it is satisfied that the lower Court’s decree 
was correct. This latter point put in the following way I think 
seems in justice and reason to be capable of only one answer. 
If the District Munsiff sitting on the wrong side of his Court, 
passes a decree which is correct in the opinion of the High 
Court, to whom a Civil Revision Petition is presented, must 
the High Court set that decree aside merely because he has 
passed it on the wrong side of the Court though the High 
Court would have upheld it had it been passed on the right side 
of the Court? The answer to this question seems to me to be 
clearly in the negative, namely, that the High Court is not 
bound under such circumstances to interfere in revision, In 
the present case, the point was taken in the lower Court and 
even if the District Munsiff in holding that the suit was one of 
a Small Cause nature may have been wrong, a point upon 
which I express no opinion, I see no reason ` for holding that 
the decree passed was incorrect or unjust. Under these circum- 
stances this Civil Revision Petition must be dismissed with 
costs. 


S. V, V. : Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMANA Rao. 
Ettiyar Ahmed Kutty and 
others .. Appellants* (Plaintiffs 2 to 9; 11 
` to 14, 17 and 18) 


v. 

* Vayalilakath Ayithraman 

-© Kutty and others .. Respondents (He engans: 1, 26 
A and 27). 


Trust—Property of a mosque trespassed upon by defendant—Represen- 
‘tative suit for declaration, removal of structure built on the property and for 
possession—Trustee not known—Whether worshippers of mosque could bring 
‘a suit on behalf of the trust—Considerations to be entertained. 


The principles which regulate the right of suit by a worshipper in 
relation to trust property are now well settled. When there is a lawful 
trustee for an institution, he is the person competent to institute a suit in 
relation to the property of the institution, to take the necessary steps for 
safeguarding and preserving it and to eject a trespasser and recover posses- 
sion thereof for, the trust, but the recovery of the property is only for and 
on behalf of the institution which he represents. But where a trustee has 
alienated the trust property and therefore would not proceed to recover 
possession of the same or has disabled himself otherwise from maintaining a 
suit in respect thereof or declines to institute a suit, it cannot be said that the 
institution is without a remedy. The worshippers, who are the beneficiaries 
entitled to participate inthe henefits of the inslitution, are entitled to 
maintain a suit for preserving the trust property or restoring the property to 
the trust either by instituting a suit for declaration or for an injunction or 
even for possession; but whether the worshippers are entitled to claim all or 
any of the reliefs which a trustee is entitled to do ina properly framed suit 
would depend upon the circumstances of each case. It is desirable and 
necessary to make the trustee a party to the suit, and where he is made a 
party it is open to the Court to mould the relief as the circumstances may 
require. If the suit is one brought for possession by the worshippers, the 
Court can, after declaring the property to be trust property and setting aside 
the alienation, direct delivery of possession to the trustee. In cases where 
there is no trustee, it is open to the Couft to direct delivery of possession to 
the worshippers on behalf of the trust. [Rangaswami Naidu v. Krishnaswami 
Aiyar, (1922) 44 M.L. J. 116.] ' Again in certain circumstances it is competent 
to the worshippers to maintain’ an action for a declaration that a certain 
property is trust property and for an injunction restraining the defendant 
from interfering with their right of worship, which is a personal right, with- 
out making the trustee a party to the suit. This would not offend the princi- 
ple that a trustee alone is competent to maintain a suit to eject a trespasser. 
See Kuvarbai v. Mir Alam Khan, (1883) I.L.R.7 Bom. 170. 

Where a representative action was brought against the first defendant to 
demolish and remove a structure on the property claimed to belong to 
a mosque and for possession of the same and the defence questioned the title 
of the mosque to the property and the first Court held that the property 
belonged to the mosque, that the defendant wasa trespasser and that some 
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of the plaintiffs who were elders were to get possession of the same, but the 
Subordinate Judge who heard the appeal against the first Court’s judgnient 
dismissed the suit on the ground that the plaintiffs could not maintain the 
suit. 


Held, that the suit was maintainable as such and that the lower Court 
should decide the issues who was the Muthavalli and whether some of the 
plaintiffs who claimed management on behalf of the trust were de facto 
managers as claimed by them. 


Held, further, that if the twenty-sixth defendant claiming to be Mutha- 
valli or the plaintiffs who claimed to be de facto managers were found to be 
unjustified in their claims, the Court might award possession to plaintiffs on 
behalf of the trust, so that when appropriate proceedings were instituted for 
the management of the trust property and a trustee should get appointed, 
they might hand over possession to him. 


Srinivasacharlu v. Subuddha, (1888) 23 M.L.J. 348; Zafaryab Ali v. Bakh- 
tawar Singh, (1883) LL.R.5 All. 497; Muhammad Alam v. Akbar Husain, 
(1910) I.L.R. 32 All. 631; Maulavi Muhammad Fahimul Huq v. Jagat Ballav 
Ghosh, (1922) L.L.R. 2 Pat. 391; Ashraf Ali v. Mohammad Nurojjoma, (1918) 
23 C.W.N. 115; Subramania Aiyar v. Nagarathna Naicker, (1909) 20 M.L.J. 
151 and Chidambaranatha Thambiran v. Nallasiva Mudaliar, (1917) 33 M.L.J. 
357: I.L.R. 41 Mad. 124 at 135, relied on. 


Second appeal against the decree of the Court of the - 
Subordinate Judge of South Malabar at Calicut in A. S. 
No. 138 of 1932, preferred against the decree of the Court of 
the District Munsiff of Parappannangadi in O. S. No. 146 of 
1930. 

B. Sitarama Rao and B. Pocker for Appellants. 


K. Kuttikrishna Menon and P. Narayanan Nair for 
Respondents. 


The Court delivered the following 


Jupcment.—This second appeal is against the decree of 
the learned Subordinate Judge of South Malabar dismissing 
the plaintiff’s suit which is a representative action filed on 
behalf of the Mussalmans of Feroke for an injunction directing 
the first defendant to demolish and remove the structure put 
up inthe plot which is claimed to be an adjunct of the Jemath 
mosque at Feroke, for possession of the same by the plaintiffs 
on behalf of the mosques and the Mussalman public of Feroke 
and for granting all other reliefs to the plaintiffs for and on 
behalf of the mosque which the Court may deem fit to grant. 
The ground of the claim is that the Jemath mosque belongs in 
common to the Feroke Mussalman public, that the dead bodies 
are buried in the Paramba of the mosque and that the plain- 
tiffs congregate, at the said mosque for worship. The necessity 
for the institution of this suit is alleged to be a trespass by the 
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defendant in that he has put up a shed and-has been attempting 
to build a stone structure besides opening a tea-shop therein. 
It. is stated in the plaint, that the karnavans or elders have 
been managing the affairs of the mosque, but it is not stated 
who the karnavans are. The first defendant alleges that the 
suit property does not belong to the mosque and it is not trust 
property. He further set up a title to the suit property in the 
twenty-sixth defendant as muthavalli and denied the title of 
the plaintiffs to sue as it was the muthavalli alone that could 
maintain such a suit. The twenty-sixth defendant was 
impleaded as a party defendant to the suit. While supporting 
the first defendant in the contention that he is the muthavalli 
of the mosque and that the affairs of the mosque are under 
his control, the twenty-sixth defendant in his written statement 
alleges that the suit property does not belong to the mosque, 
that the mosque had no right over it, at any time, and that it 
is not useful in any way for the mosque. He also contended 
that the Mussalmans who assemble in the Jemath mosque are 
mot entitled to recover the suit property. The points in 
controversy that arose on the pleadings were whether the suit 
property is trust property belonging to the mosque or private 
property as asserted by the defendants and whether the plain- 
tiffs are competent to sue for all or any of the reliefs claimed 
in the plaint. The learned District Munsiff who tried the suit, 
came to the conclusion that the property is trust property 
attached to the mosque, that the first defendant was a tres- 
passer, and that the plaintiffs 2, 4, 5, 6 and 8 were the elders 
who were in management of the affairs of the mosque without 
their being appointed as such by anybody. He however thought 
that a mandatory injunction was not necessary and he therefore 
gave a decree for possession on behalf of the general public of 
Feroke by directing the first defendant to remove the basement 
on the plot which he erected in contemplation of the stone 
structure intended to be put up by him. The learned Subordinate 
Judge dismissed the plaintiffs’ suit on the ground that the 
plaintiffs as worshippers of the mosque cannot maintain the 
suit for possession of the mosque property. 

It is contended in this second appeal by Mr. Sitarama Rao 
on behalf of the plaintiffs that the view.of the learned Subordi- 
nate. Judge was wrong and that even assuming they are not 
competent to maintain the suit for possession on the allegations 
in the plaint the learned Subordinate Judge was not warranted 
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in dismissing the suit. I may at once state that the learned 
Judge did not go into the question whether the property. was 
trust property or not, whether there wasany muthavalli for the 
mosque or whether there were any accredited managers for the 
institution who were in management de facto of the mosque 
property because in the view he took he considered it unnecessary 
to go into those questions. The principles which regulate the 
right of suit by a worshipper in relation to trust property are 
now well settled. Where there is a lawful trustee for an 
institution, he is the person competent.to institute a suit in 
relation to the property of the institution, to take the necessary 
steps for safeguarding and preserving it and to eject a tres- 
passer and recover possession thereof for the trust; but the 
recovery of the property is only for and on behalf of the 
institution which he represents. But where a trustee has. 
alienated the trust property and therefore would not proceed 
to recover possession of the same or has disabled himself 
otherwise from maintaining a suit in respect thereof or 
declines to institute a suit, it cannot be said that the institu- 
tion is without a remedy. The worshippers, who are the 
beneficiaries entitled to participate in the benefits of the 
institution, are entitled to maintain a suit for preserving 
the trust property or restoring the property to the trust 
either by instituting a suit for declaration or for an injunc- 
tion or even for possession; but whether the worshippers are 
entitled to claim all or any of the’ reliefs which a trustee 
is entitled to do in a properly framed suit would depend 
on the circumstances of each case. It is desirable and 
necessary to make the trustee a party to the suit and where he 
is made a party, it is open to the Court to mould the relief as 
the circumstances may require. If the suit is one brought for 
possession by the worshippers, the Court can, after declaring 
the property to be trust property and setting aside the aliena- 
tion, direct delivery of possession to the trustee. In cases 
where there is no trustee, it is open to the Court to direct 
delivery of possession to the worshippers on behalf of the 
trust. (Vide Rangaswami Naidu v. Krishnaswami Aiyar1.) 
Again, in certain circumstances it is competent to the worship- 


pers to maintain an action for a declaration that a certain pro- 
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defendant from interfering with their right of worship, which 


is a personal right without making the trustee a party to the 


suit. This would not offend the principle that a trustee alone 
is competent to maintain a suit to eject a trespasser—vide 
Kuvarbai v. Mir Alam Khan! where a relief of injunction was 
given to worshippers in a caste temple. Applying these princi- 
ples the question. in this case is, is the present suit by the plain- 
tiffs for all or any of the reliefs claimed by them maintainable? 
The title to the suit property is in dispute. A declaration 
therefore whether the property is trust property is absolutely 
necessary before the plaintiffs can get any other relief by way 
of an injunction or for possession, and the plaintiffs are entitled 
to claim that relief and the suit involves the granting of that 
relief. If the property is declared to be the trust property, the 
next question that arises is, whether the defendant is a tres- 
passer and if he is, he has to be ejected from the trust property 
in order to safeguard the interests of the trust. Therefore 
that relief also the plaintiffs cam claim. The fact that by 
reason of the institution having a trustee a Court might refuse 
to grant delivery of actual possession to a worshipper would 
not take away his right to maintain a suit for ejectment of a 
trespasser of trust property, where the circumstances would 
entitle a worshipper to claim that relief. The right of a 
worshipper to maintain a suit in ejectment ought not to be 
confused with the relief of actual possession which the Court 
may or may not give him. (Vide Srinivasacharlu v. Subuddhi2. ) 
That it is competent to a worshipper to maintain a suit 
in ejectment is too well established, though I have stated that 
the form in which the appropriate relief should be moulded, 
would depend upon the circumstances of the case. In Zafaryab 
Ali v. Bakhtawar Singh3 a relief by way of an injunction for 
removal of a building was granted in respect of a mosque pro- 
perty. In Muhammad Alam v. Akbar Husain4 the learned 
Judges cite with approval Zafaryab Ali v. Bakhtawar Singh’ 
and also a passage in Ameer Ali in his work on Muhammadan 
Law where the learned author observes: 


“Every Muhammadan who derives any benefit from a wakf or trust is 
entitled to maintain anaction against the muthavalli to establish his rights 
thereto or against a trespasser to recover any poruon of the wakf property 
which has been misappropriated ”. ` 

1. (1883) LL-R.7 Bom. 1 
2. (1888) 23 M.L.J. 348. 3. € 18). TLR. 5 All. 497. 
4. (1910) LL.R. 32:All. 6 
39 
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In Maulavi Muhammad Fahimul Huq v. Jagat Ballav 
Ghoshi, Mullick, J., observes thus: 

“Tt is now settled that a beneficiary of a trust in respect of a Muham- 
madan wakf interested in the maintenance of a mosque or other charitable 
institution may, without having recourse to the provisions of r. 8, O. 1, Civil 
Procedure Code, and without other beneficiaries, sue for recovery of posses- 
sion of property wrongfully alienated by the trustee and for the incidental 
declaration that the properties are the subject of the trust and that they 
cannot be alienated ”. 


The same view was taken in Ashraf Ali v. Mohammad 
Nurojjoma2. So far as the cases in our High Court are con- 
cerned, the view has always been taken that it is competent to 
a worshipper to maintain a suit in ejectment against the 
alienee in possession of the trust property and direct delivery 
of possession of the trust property to the trustee after declar- 
ing the alienation invalid. (Subramania Aiyar v. Nagarathna 
Naicker8.) The principle underlying such a suit has been that 
the suit is really on behalf of the trust and the worshippers . 
must be deemed to be suing in right of the trustee as pointed 
out in Chidambaranatha Thambiran v. Nallasiva Mudaliar* but 
in cases where possession cannot be awarded to the plaintiffs 
on the ground that there is a lawful trustee and that such a 
trustee has not been made a party to the suit, the suit cannot 
be dismissed, for other reliefs can be granted, for example, a 
declaration that the property is trust property—vide Kazi 
Hassan v. Sagun Balkrishnad’. The cases relied on by 
Mr. Kuttikrishna Menon do no more than lay down that actual 
possession cannot be given to a worshipper if there is a duly 
constituted representative for the institution. (Kamaraju v.Asan 
Ali Sherife and Muhammad Sahib v. Karim Bibi Ammalt.) 
In this case it is alleged in the written statement that the 
twenty-sixth defendant is the muthavalli. If he is really found 
to be the muthavalli, there is nothing to prevent possession on 
being delivered to him. Itis also stated that the plaintiffs 2, 
4, 5, 6 and 8 are persons in de facto management of the mosque 
and its property and if so, there is nothing to prevent the Court 
delivering possession to them. But if it is found that there is 
no muthavalli or plaintiffs 2, 4, 5, 6 and 8 are not the de facto 





1. (1922) I.L.R. 2 Pat. 391. 


2. (1918) 23 C.W.N. 115. 3. (1909) 20 M.L.J. 151. 
4, (1917) 33 M.L.J. 357: LL.R. 41 Mad. 124 at 135. 
5. (1899) LL.R. 24 Bom. 170. 6. (1900) I.L.R. 23 Mad. 99. 


7. (1914) 27 M.L.J. 270. 
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managers, the Court may award possession to the plaintiffs on 
behalf of the trust, so that when appropriate proceedings are 
instituted for the management of the trust property and 
a trustee is appointed, they may hand over possession to him. 
It seems to me therefore that the plaintiffs are competent to 
maintain this'suit. The decree of the lower appellate Court is 
therefore set aside and the learned Subordinate Judge is 
directed to dispose of the other issues in the case, namely, 
whether the property is trust property or not; whether the 
twenty-sixth defendant is the muthavalli and is in possession 
and the management of the mosque and its property and 
whether plaintiffs 2, 4, 5,6 and 8 are de facto managers of the 
mosque and its property. It is competent to him to remand the 
case to the lower Court for findings on the question as to who 
is the muthavalli and who are the de facto managers and 
dispose of the appeal after receipt of the said findings. The 
plaint has not been happily worded and it is partly responsible 
for the view which the learned Subordinate Judge took in the 
lower Court. In the circumstances therefore, I direct each 
party to bear his own costs in this appeal. The order of costs 
made by the lower appellate Court will stand. 


Leave to appeal refused. 
K. C. —— Appeal partly allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. JusTIcE VARADACHARIAR AND MR 
Justice PANDRANG Row. 


Gadde Venkatarayudu .. Appellant* (Plaintiff) 
v. 
Anumolu China Ramakrishnayya 
and others .. Respondents (Defendants). 


Contract—Debts of vendor undertaken to be paid off with purchase price 
by the vendee—Transfer of documents by creditors for a lesser amount than 
stipulated for sale of the properties to the vendee—V endee claiming remission 
amount for his own benefit—Vendee only an agent—Cannot sue for specific 
performance—Costs. ` 


Where the suit properties were agreed to be sold to the plaintiff for the 
purpose of discharging certain debts due by the family of the defendants, but 
as there was some delay in completing the sale transaction, the plaintiff was 
requested to pay off the creditors even before the execution of the sale deed 
for he was assured that the amount so paid might be adjusted towards the 


sale price and if that plaintiff had to pay to the creditors anything in excess _ 


of the sale price, the same would be made good to him with interest, but the 
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plaintiff’s case was that! “though he managed to get the transfer of the docu- 
ments held by the creditors on payment of a smaller amount than was actually 
due under them he was entitled to get the benefit of the remission given by 
those creditors. 

Held, (1) that the lower Court was right in concluding that in making 
disbursements out of the agreed sale price the plaintiff was only acting as 
the agent of the defendants and he was not entitled to retain for his own 
benefit any remission that he obtained from the creditors. Ifa contract to 
the contrary were clearly established, the plaintiff might have some justifica~ 
tion for his claim; but even the contract pleaded inthe plaint would be not 
sufficient for this purpose because that contract was only to the effect that 
any excess paid by the plaintiff would be made good to him, 

(2) That the lower Court’s decision as to costs to be borne by plaintiff 
was also right, unless he was able to show that there had been any error 
of principle into which the lower Court had fallen in the exercise of its. 
discretion. 

Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada dated 8th September, 1930, and passed in. 


O. S. No. 64 of 1927. 

Ch. Raghava Rao for Appellant. 

C. Sambasiva Rao for Respondents. 

The judgment of the Court was delivered by 

‘Varadachariar, J.—This appeal arises out of a suit for 
specific performance of a contract to sell land to the plaintiff. 
The Court below has decreed specific performance; this appeal. 


-by the plaintiff relates to two subsidiary matters, namely, (1) 


his claim to an amount of Rs. 2,861-5-1 referred to in the sixth 
issue and (2) the order of the lower Court directing each 
party to bear his own costs. 

The first claim arises under the following circumstances. 
The suit properties were agreed to be sold to the plaintiff for 
the purposes of discharging certain debts due by the family of 
the defendants, but as there was some delay in completing the 


sale transaction, the plaintiff was requested to pay off the credi- 


tors even before the execution of the sale deed and he was as- 
sured that the amount so paid might be adjusted towards the sale 


price and that, if the plaintiff had to pay to the creditors any- 


thing in excess of the sale price, the same would be made good 
to him with interest. It is not the plaintiff’s case that he paid 
anything more than the sale price-tothe defendants’ creditors. 
He’ managed to get a transfer of the document held by the 
creditors, on payment of a smaller amount than was actually 
due under those documents and he now claims that he is 
entitled to get the benefit of the remission given by those 
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creditors. The lower-Court.has disallowed this part of the 
claim and we think its conclusion is right. In making disburse- 
ments out of the agreed sale price, the plaintiff was only 
acting as the agent.of the defendants and he was not entitled 
to retain for his own benefit any remission that he obtained 
from the créditors.- If a contract to the contrary were clearly 
established, the plaintiff might have some justification for this 
claim; but even the contract pleaded in the plaint is not suff- 
cient for this purpose because that contract is only to the 
effect that any excess paid by the plaintiff would be made good 
to him. 

As regards the lower Court’s order as to costs, we do not 
think we will be justified in interfering with it unless the 
appellant is able to show that there has been any error of 
principle into which the lower Court has fallen in the exercise 
of its discretion. It is true that the plaintiff has been obliged 
to spend a pretty large sum in instituting this suit, but we do 
not find that defendants 2 and 3 ever disputed their liability to 
execute a sale deed. It is only the plaintiff’s claim for the 
remission-amount that has been disputed by those defendants. 
We therefore find no reason for saddling them with the costs of 
the suit. The first defendant no doubt did raise other defences 
which have been found against; but as regards the first defen- 
dant’s attitude, the plaintiff himself seems to be largely respon- 
sible for it. At one time, the plaintiff sided with the first 
defendant in his disputes with defendants 2 and 3 and gave a 
notice Ex. II only to defendants 2 and 3 ignoring the sale 
contract and asking for payment of moneys paid by him in 
discharge of the debts due by the defendants. The plaintiff 
and the first defendant fell out later and the first’ defendant 
was prosecuted and punished for fraudulent removal of docu- 
ments. In this suit he has been ex parte both in the lower 
Court and here, after filing the written statement. While it 
cannot be said that the first defendant stands in the same posi- 
tion as defendants 2 and 3, we do not see sufficient reason for 
differing from the manner in which the lower Court has exer- 
cised its discretion in the matter of costs. 

The appeal therefore fails anes is dismissed with costs of 
respondents 2 and 3. 


K.C. — Appeal dismissed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PrEsENT:—Sir Horace Owen Compton Beastey, Kt., 


Chief Justice, Mr. JUSTICE VARADACHARIAR AND MR. JUSTICE 
KIne. 


The Commissioner of Income-tax, . 
Madras .. Petitioner* 
v. 
Dewan Bahadur S. L. Mathias, the 
assessee herein residing at 
Mangalore .. Respondent. 


Indian Income-tax Act (XI of 1922)—Assessee resident in British India 
—Owning coffee estates in Mysore territory—Cultivationin Mysore—Labour 


. and materials for same sent from British India—Raw coffee brought down 


into British India—Payment of land tax in Mysore—Curing of seeds in 
British India—If assessee entitled to benefit of second proviso to S. 4, cl. (2) 
—Extent of exemption—Nature of curing operations—If manufacturing 
process—S. 2 (1), cl. (b) (ii) —If applies. 


The assessee, a resident of British India (Mangalore), owns coffee planta- 


. tions in the Mysore State for which he pays land tax to that State. He 


maintains an office in the Mysore territory to supervise the cultivation work 
there. The labour required for the cultivation is mainly recruited in Manga- 
lore and the manure, spray materials, etc., required for the estate are pur- 
chased by the assessee at Mangalore and sent to Mysore. The harvested 
crops are brought to Manglore in their raw state. The assessee then gets the 
raw coffee cured at Mangalore by curing factories there on payment of 
commission to them. The cured coffee is then sold at Mangalore by P.L. & 
Co., the assessee’s selling agents. A separate staff is maintained at Manga- 
lore to attend to these operations. 


Held, that the case falls under the second proviso to S.4,cl. (2) and 
the income is “income from agriculture accruing or arising in a State in India 
from land for which an annual payment. . . . . is made to the State” 
and as such the assessee is entitled to claim the benefit of that proviso. 
Receipt of produce in kind is receipt or accrual of income at the place where 
the produce is received even within the meaning of the second proviso to 
S.4 (2). Cl. (1) of S. 4 comprises ‘receipts’ falling under cl. (2) as well but 
when the facts of a case clearly bring it within the terms of the second 
proviso, the assessee is entitled to the benefit of the exemption, 

S. 42 (3) refers only to the case of a person who sells goods purchased 
by him from any place outside British India and not to one who sells the 
produce of his own lands situate outside British India and further deals only 
with ‘profits or gains’ and not with income generally. 

Kirk's case, (1900) A.C. 588, followed. 





* O. P. No. 181 of 1936. 29th April 1937. 
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Mohanpura Tea Company, Limited, In re, (1937) 5 1. T. Rep. 118 (A.N. 
Aiyar), dissented from. i 


As in the case of coffee the processes subsequent to the picking of the 
seeds in Mysore are not treated as in the nature of manufacture as in the case 
of tea but are regarded only as process ‘ordinarily employed by the cultivator 
to render the produce fit to be taken to the market’ within the meaning of 
S. 2 (1), clause (6) (ii), the assessee is entitled to claim exemption in respect 
of the whole income. 

Case stated by the Commissioner of .Income-tax, Madras, 


was as follows :— 


The petitioner is a resident of Mangalore and is assessed by 
the Income-tax Officer, Mangalore. He derives income from pro- 
perty, business and other sources. 


The case arises out of the inclusion in the assessment made on 
the petitioner for the year 1934-1935 (previous year: year ended 
30th April, 1933) for a sum of Rs, 25,963 which the Income-tax 
Officer held to be the petitioner’s profit of a coffee business carried 
on at Mangalore. The facts relating to this are the following :— 


‘The petitioner owns two coffee estates in the Mysore State 
for which he pays land tax to that State. These estates are work- 
ed by the petitioner. He employs the labour required for the 
purpose and maintains an office in the estate in order to supervise 
them. The labour is recruited mainly at Mangalore and the 
manure, spray materials, tools, crop-bags, etc., required for the 
estate are purchased by the petitioner at Mangalore and are sent 
to the estate. The crops are harvested by the labour employed by 
the petitioner and are then brought to Mangalore in their raw 
state. There is no ready market for raw coffee. The petitioner 
gets the green coffee cured at Mangalore by persons owning curing 
factories, on payment of a commission to them. The cured coffee 
is insured against fire till sale and the petitioner pays the insur- 
ance charges, Itis then sold at Mangalore by the petitioner’s 
selling agents Messrs. Pierces Leslie & Co., Ltd., and the sale 
proceeds are realised and retained there. A separate staff is 
maintained at Karkal in the Mangalore District for the various 
operations conducted in Mangalore. The accounts are written up 
by the estate staff in Mysore in respect of the expenses incurred in 
Mysore and by the Karkal staff in respect of the expenses incurred 
in Mangalore and in respect of the receipts. All the operations 
connected with the cultivation of the coffee plants and the collec- 
tion, transport and sale of produce are controlled by the petitioner 
from Mangalore. The result of the accounts in Mysore is incor- 
porated in the books maintained at Karkal and a consolidated 
profit and loss account is made there. The income from this 
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source was assessed under the head ‘business’ in the past. The 
following isan abstract of the profit and loss account for the 
“previous year’ :— 


Rs. 
Sale proceeds at Mangalore less value of opening stock .. 1,22,354 
Deduct expenditure. - British Mysore. 
India. 
Rs. Rs. 
Labour charges, purchase of 
manure, tools straw, transpor- 
tation charges, Mysore land 
tax, etc. ts 29,179 35,954 
Establishment charges and 
stationery 33 8,369 6,965 
Curing, Selling, Fire Insurance, 
subscription to trade associa- 
tion, etc. oe 7,738 ae 
Depreciation claimed PA ‘3 3,377 
45,286 46,296 91,582 
Balance .. 30,772 
Interest on borrowed Capital s 10,753 
Less Inadmissible expenses added 
: ie 5,944 >.. 
back aT 4,309 
Net profit determined by the Income- 
tax Officer nth sa 25,963 


There is no dispute regarding the figures. The petitioner contend- 
ed that he was not conducting any business in coffee and that the 
income derived from green coffee brought from his estate in the 
Mysore State was exempt from assessment under the second 
proviso to S. 4 (2) of the Act. The Income-tax Officer overruled 
these contentions and held that the income obtained by the sale at 
Mangalore of the green coffee cured at Mangalore constituted 
income from business assessable under S, 4 (1) of the Act and 
that therefore S. 4 (2) including its second proviso did not apply. 


He accordingly included the said income (Rs, 25,963) in the 
petitioner’s assessment and adding the income under other heads, 
assessed the petitioner on a total income computed at Rs. 29,160. 

The petitioner appealed to the Assistant Commissioner and 
contended among other things which are not relevant for the 
purposes of this reference— 


(1) that the income from the coffee estate was exempt under 
the proviso to S. 4 (2) of the Act, and 
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(2) that if any income was assessable under S. 4 (1), it was 
only the residue left out of the sale proceeds after deducting the 
market value of the green coffee and the curing and other charges. 


The Assistant Commissioner overruled these contentions for 
the reasons set out in his order, an extract from which is filed, 
marked Ex. A. 


The petitioner now requires me to refer to the High Court 
four questions marked (1) to (4) in the application alleged to be 
questions of law arising out of the Assistant Commissioner’s 
order. The petitioner’s Advocate does not press questions (3) and 
(4) and I consider that questions (1) and (2) may be re-framed 
as below: 

“Whether any part of the income derived by the petitioner from the 
produce of his coffee estates in Mysore is exempt from taxation under the 
second proviso to S. 4 (2) of the Indian Income-tax Act as being income 
that has accrued or arisen outside British India?” 

The petitioner’s Advocate agrees to the question as re-framed 
and I accordingly refer the above question for the decision of the 
Court. 

` In my opinion S. 4 (2) and its provisos have no application to 
the facts of this case. The sub-section renders liable to the tax 
income, profits or gains accruing and arising without British India, 
if they are received in or brought into British India. The second 
proviso creates an exemption from this liability and from no other, 
Such profit as the petitioner in this case derives from his posses- 
sion of land in Mysore is derived by means of a business; and the 
fact that agricultural operations form an element in the business 
does not render it any the less a business. So tar as this point is 
concerned the case is covered by the decision of this Court in the 
caseof R. S. T. Ponnuswami Pillaiv, The Commissioner of Income- 
tax, Madras, It was laid down in that.judgment that the business, 
including the agricultural processes, must be regarded as one whole. 
(Cf. on this point Messrs, Amir Singh Sher Singh v, The Commis- 
sioner of Income-tax,P.N.W.F. and Delhi Provinces®.) The agricul- 
tural processes are not in themselves a source of income; they are 
merely an element in the business which produces the income, In 
order that the petitioner may bring himself within the exemption 
which he claims it is necessary for him to show that the profits of 
his business have accrued and arisen outside British India. I 
submit that he cannot do so. Not only does he reside in British 
India and there control the operations of his business, but those 
operations themselves, apart from the actual growth of the 
raw coffee, are performed in British India. When the raw mate- 








1. (1929) 3 LT.C. 378. 2. (1935) 8 L.T.C. 198 at 204: ALR, 1935 L. 361. 
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rials of a business are procured by purchase, it has been held by 
this Court that no profit arises from the fact of purchase Bourd of 


Revenue v, Madras Export Company’ and that: 


“A trade is exercised in the place where the sales are effected and the 
profit thereby realised ”. 


I submit that the same principles apply where the raw mate- 
rials are not purchased, but grown. On the facts of this case, the 
place where the profits of his business “ come home to ” the peti- 
tioner is Mangalore in British India. That is his place of trade, 
and the place where his profits accrue and arise. I submit there- 
fore that the income which is the subject of this reference has not 

accrued or arisen without British India and cannot be brought 
within the scope of the second proviso to S, 4 (2), 

M. Patanjali Sasiri and C. S. Rama Rao Sahib for 

Petitioner. 


= T. R. Venkatarama Sastri, M. Subbaraya Atyar and 
V. N., Kuppu Rao for Respondent. 


The judgment of the Court was delivered by 

Varadachariar, J—The question referred to this Court 
for decision is whether, on the facts set out in the Commis- 
sioner’s statement, any part of the income derived by the 
assessee from the produce of his coffee estates in Mysore is 
exempt from taxation under the 2nd proviso to cl. (2) of S. 4 
of the Indian Income-tax Act. 


The assessee who owns coffee plantations in the Mysore 
State is a resident of British India (Mangalore) ; and the case 
states that while he maintains an office in the Mysore territory 
to supervise the cultivation work there, the labour required for 
the cultivation is recruited in Mangalore, materials required 
for the estate like manure, tools, spray materials, crop-bags, 
etc, are purchased at Mangalore, the harvested crops are 
brought to Mangalore in their raw state to.be dried and cleaned 
there in the factories of Pierce Leslie & Co., and the coffee 
seeds thus prepared for the market are sold there, by Pierce 
Leslie & Co., the selling agents of the assessee. As the sale 
‘proceeds are received and retained at Mangalore and a separate 
staff is maintained by the assessee at Mangalore to attend to 
_the above operations, the Commissioner was of opinion that the 
assessee was liable to be taxed as one carrying on ‘business’ 
and receiving the income or profits thereof in Mangalore. 





1. (1922) LL.R. 46 M. 360: 1 LT.C. 194 at 200, 
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As both S. 4 and S. 6 of the Indian Income-tax Act are 
qualified by the opening words “ save ashereinafter (otherwise) 
provided”, the point for determination is whether the assessee 
can claim exemption under the 2nd proviso to S. 4 (2) and, if 
so, to what extent. The Commissioner has expressed the 
opinion that proviso 2 to S. 4 (2) has no application here, 
because the profits of the business are received in Mangalore, 
and ‘the agricultural processes carried on in Mysore’ are not in 
themselves a source of income but merely ‘an element in the 
business which produces the income’. In support of this view 
he has relied on the decisions in R. S. T. Ponnuswami Pillai v. 
The Commissioner of Income-tax, Madras\and Messrs. Amir 
Singh-Sher Singh v. The Commissioner of Income-tax, P. N. 
W.F. and Delhi Provinces2, but it must be observed that even 
in R. S. T. Ponnuswami Pillai v. The Commissioner of Income- 
tax, Madras,1 the proviso now to be interpreted did not come 
up and could not have come up for consideration and there can 
be little doubt that but for that proviso, the assessee in the 
present case will be liable to be assessed in respect of the 
profits to the extent determined by the authorities. After this 
teference had been made, the scope and effect of the proviso 
was considered by a Division Bench of the Calcutta High 
Court (In re Mohanpura Tea Co., Lid.8) and the judg- 
ment is a direct authority in favour of the Commissioner’s 
view. We have carefully considered the reasoning in that 
judgment but, with all respect to the learned Judges, we are 
unable to follow that decision. 

The basis of the Calcutta decision and of the Commis- 
sioner’s opinion is that when a person who owns lands outside 
British India sells the produce of those lands in British India, 
no income, profits or gains can be said to arise or accrue until 
the produce is sold and that in such cases there is accordingly 
no room for the application of the proviso which only relates 
to ‘income. . . . arising or accruing in an Indian state’. 
The learned, Judges emphasise the distinction between the place 
where the income accrues and the source from which it accrues 
and point out that the proviso is not concerned with the source. 
As a corollary, they think that if the sale had taken place 
outside British India, the income thus realised, even if subse- 





1. (1929) 3 I.T.C, 378. 2. (1935) 8 LT.C. 198 at 204: A.LR. 1935 L. 361. 
e2 3 (1937) 51, T. R. 118 (A. N. Aiyar). 
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quently received in British India would be exempt as income 
from agriculture that had arisen or accrued in the state, 
within the meaning of the proviso. Whatever may be said as 
to ‘profits’ or ‘gains’, the view that ‘income from agriculture’ 
can be said to arise or accrue only when and where the produce 
is sold and converted into money seems to us, with all respect, 
difficult to reconcile with the reasoning in Kirk’s casel. 
Reliance was placed before us in this connection on the 
observation of the Judicial Committee in Commissioner of 
Income-tax, Bengal v. Shaw, Wallace and Company? that the 
term ‘income’ in the Indian Income-tax Act connotes a 
‘periodical monetary return’ coming in with some sort of 
regularity or expected regularity from definite sources; but 
their Lordships were then laying emphasis not on the distinc- 
tion between receipt in money and receipt in kind but between 
recurring receipts from a business continuously carried on and 
an occasional receipt of the kind then in question. On the 
other hand, they refer in the course of their judgment to income 
being likened to the ‘crop of a field’. In Commissioner of 
Income-tax, Bihar & Orissa v. M aharajadhiraj of Darbhanga’ 
the Privy Council affirms that ‘a receipt in kind may be taxable 
income’; they only add that what is received in kind should be 
money’s worth. It was admitted before us by Mr. Patanjali 
Sastri that in respect of the produce of land in British India, 
the Indian Income-tax Act recognises the receipt of income or 
rent in kind as receipt or accrual of income; it is difficult to 
see why as a matter of language, the expression ‘receipt’ or 
‘accrual’ of income should not have the same significance when 


used in connection with the receipt of produce from lands 
outside India. 


In Kirk’s casei the question arose as to the assessment to 
be levied in New South Wales on a company which extracted 
ore from mines owned by it in New South Wales and converted 
it into a merchantable product there but carried the product to 
Victoria for sale, the sale proceeds being received either in 
London or in Melbourne. The Judicial Committee overruled 
the view taken by the New South Wales Court that: 


‘The income was not earned in New South Wales because the finished 
products were sold exclusively outside that colony”. 





l (1900) A.C, 588. 
2. (1932) 63 M.L.J. en L.R. 59 LA. 206: LL.R. 59 Cal. 1343°(P.C.).. 
3. (1933) 64 M.L.J. 612: R. 6QLA, 146: I. LR. 12 Pat. 318 at 336 (P.C.). 
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Referring to several steps which had to be gone through, 
from the extraction of the ore to the receipt of monies on the 
sale of the merchantable product, their Lordships held that to 
the extent of two of the steps, namely, extraction of the ore 
from the soil and conversion thereof into a merchantable 
product: 

“The income was earned and arising or accruing in New South Wales”. 

In the Calcutta case, the learned Judges distinguish this 
decision as turning on the language of the particular statute 
and take it as only relating to the source from which the 
income accrued and not to the place where it accrued. With 
all respect, it seems to us that this way of distinguishing 
Kirk’s casel fails to take note of certain portions of the 
argument as well as of the judgment. In the New South 
Wales Act, there was an exemption [S. 27 (3)] to the effect 
that no tax shall be payable in respect of income earned 
outside the Colony of New South Wales. On the strength of 
this provision, it was contended before their Lordships, on 
behalf of the assessee, that: 


“The income was derived from the sales, that is, from the business 
carried on outside the colony”. 


This argument they repel with the remark that it is 
fallacious as: 


“ Leaving out of sight the initial stages and fastening attention exclusively 
on the final stage in the production of the income”. 


These relevant parts of that judgment do not seem to 
us to turn on any peculiarity of the New South Wales Act 
but to recognise that as a matter both of language and of 
business, receipt of produce in kind may well be spoken of as 
receipt or accrual of income at the place where the produce 
is received. , 

Mr. Patanjali Sastri had to concede that on the principle 
of the decision in Kirk’s case}, the assessee in this case might 
well be held by the Mysore State to have received the income 


within that State, but he contended that the remedy for any. 


hardship arising from that possibility must be had by invoking 
the provisions of the Act relating to double taxation. We 


are not concerned here with any question of double taxation 


or hardship caused thereby; but we refer to this aspect of the 
matter only to point out that if for assessment in Mysore, the 
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assessee can in the ordinary sense of words (and not by any 
fiction of law) be held to have received the income in Mysore, 
there is no reason why for purposes of the 2nd proviso to 
S. 4 (2) the income should not in this case be held to have 
arisen or accrucd in Mysore. The decision in In re Port Said 
Salt Association, Ltd.1, does not materially help the Referring 
Officer in this connection. The learned Judges recognised in 
that case that part of the profits might have been ‘earned’ 
elsewhere, but they held that-if the whole is ‘received’ in 
British India, no portion could escape taxation unless there 
be a convention to limit the claim of one state against the 
nationals of others. The 2nd proviso is in a sense the result 
of such a convention; the case cannot throw light on the 
interpretation of the scope of that convention. 


Reliance was also placed by Mr. Sastri on the observa- 
tion in Jiwan Das v. Commissioner of Income-tax, Punjab2, 
to the effect that the place where the sale is effected and the 
price realised is the principal place, if not the place, of the 
accrual of profits. That statement must be understood in the 
light of the fact that the case then under consideration related 
to the liability of a British Indian assessee who only purchased 
goods in British India but soldthem outsideand never received 
or brought the proceeds into British India. Following Sully 
v. Attorney-General’ the learned Judges held that the mere 
purchase of goods will not amount to the carrying on of trade 
(except in the case provided for in S. 42) and in the circum- 
stances there was nothing like the receipt of income or gains or 
profits in British India. There was no question in that case of 
the receipt of produce from one’s own estate; but the way the 
learned Judges deal with Kirk’s case4 shows that if the facts 
before them had been similar to those in Kirk’s case4 or to 
those in the present, they would have held that the receipt of 


` the produce would amount to receipt of income. 


Accepting our interpretation of the decision in Kirk’s cases, 
Mr. Patanjali Sastri advanced an alternative argument. 
Assuming that the income might be held to have ‘accrued’ or 
‘arisen’ to the assessee in Mysore, he maintained that it might 
nevertheless be held to have been ‘received’ by the assessee in 








L-- (1932) I.L.R. 59 Cal. 1226. - 2. (1929) LL.R. 10 L. 687: 4 I.T.C. 40, 
3. (1860) 2 T.C. 149 -` ~~. 4. (1900) A.C. 588, 
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British India not merely within the meaning of cl. (2). of 
S. 4 but even within the meaning of the first part of cl. (F). 
The purpose of this argument was in any event to exclude the 
operation of the second proviso which is worded as a proviso 
only to sub-S. (2) and not to sub-S. (1). The first clause 
deals with two kinds of receipt in British India; one, receipt 
in the ordinary sense of that word and the other, in an artificial 
or extended sense and the second clause defines the artificial 
or extended meaning. If the second proviso qualifies only this 
‘artificial’ sense of receipt, it would have no operation in cases 
where the receipt of income in British India can be held to 
amount to ‘receipt’ in its natural or ordinary sense. In support 
of the contention that income may ‘accrue’ or ‘arise’ in one 
place and yet be held to have been ‘received’ in another place, 
he relied on the decision of the Judicial Committee in The 
Pondicherry Railway Company v. Commissioner of Income-tax, 
Madras}. 


We may observe at the outset that in The Pondicherry 
Railway Co. v. Commissioner of Income-tax, Madras,) 
their Lordships were not called upon to decide whether 
the ‘receipt’ of income by the company wasa receipt in the 
grammatical sense or in the extended or artificial sense, because 
the company’s contention was that there was no receipt at all 
by or on their behalf in British India and that they received 
the income only in London. If that decision gives us any 


guidance at all in the present case, it may well be held that on’ 


the facts here, the receipt of the produce in Mysore itself by 
the assessee’s men on the spot will correspond to the receipt by 
Mr. Rothera in the Pondicherry Company case and the 
assessee’s receipt of the income in British India can only be a 
receipt in the secondary stage, just like the receipt by any 
Nattukottai Chetty here of profits earned by a business carried 
on on his behalf in foreign countries. Even apart from this 
view of the facts, it does not seem to us necessary or reasona- 
ble to read cls. (1) and (2) of S. 4 as mutually exclusive. The 
first clause comprises ‘receipts’ falling under the 2nd clause as 
well, and when the facts of a case clearly bring it within the 
terms of the 2nd proviso, it is obviously a case which on 
grounds of policy the legislature intended to exempt and it 
does not seem to us right to deprive the subject of this exemp- 
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tion by holding that the ‘receipt’ in British India is in the 
primary sense and not in the secondary sense, especially when 
ihe 2nd clause as well as the 2nd proviso speak only of ‘accru- 
ing’ or ‘arising’ outside British India and not also of being 
‘received’ outside British India. There can be no doubt that in 
this case the income ‘accrued or arose’ without British India 
and was ‘received or brought into British India’. We would 
give the same answer to the argument founded on cl. (3) of 
S. 42 which provides for the taxability in British India of 
profits or gains from the sale in British India of merchandise 
exported to British India from outside. Reading the clause as 
a whole, it is evident that it refers to a person who sells goods 
purchased by him and not to one who sells the produce of his 
own lands. It is significant that the clause deals only with 
‘profits’ or ‘gains’ and not with income generally. 


The circumstances in which the 2nd proviso came to be 
inserted do not suggest any intention to make the kind of 
differentiation now insisted on by the Referring Officer. Prior 
to 1933, it was only ‘profits or gains of business’ outside 
British India that were taxed when brought into British India. 
The amending Bill of 1932 sought to make all income (not 
merely profits from business) accrued outside British India 
taxable if and when brought into British India: the Bill 
therefore sought to amend only cl. (2) of S. 4. The 
kind of income exempted by the 2nd proviso is undoubtedly 
foreign income and when the Legislature resolved to exempt 
foreign income of the particular kind dealt with in that 
proviso, it seems to have been thought sufficient to enact the 
exemption as a proviso to the 2nd clause which was then being 
amended for the very purpose of including ‘foreign income’ 
generally. We are accordingly of opinion that the assessee in 
this case is entitled to claim the benefit of the 2nd proviso to 
S. 4 (2). l l l 

It remains to determine the extent of the exemption 
which the assessee can claim. It was contended on his behalf 
that the whole of the price realised by him by the sale of the 
Mysore Coffee in Mangalore should be excluded, but it was 
maintained on behalf of the Referring Officer that the assessee 
is at best only entitled to a deduction of the value of the coffee 
beans-in a raw statein Mysore. The statement of the Commis- 
sioner and an affidavit of Mr. Kirkbride, Manager of Pierce 
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Leslie & Co., set out in detail what happens to the beans 
‘between the time when they are picked and the time they are 
actually sold.. If the processes subsequent to the picking can 
þe regarded as in the nature of manufacture, the assessee will 
on the analogy of the rule applicable to tea (see Killing Valley 
Tea Company, Lid. v. The Secretary of State for Indial and 
r. 24 of the rules framed under S. 59 of the Act), be entitled 
to deduct only the agricultural part of the income. But the 
affidavit states that in the case of coffee, the process is not in 
the nature of a ‘manufacturing’ process but only a process 
“ordinarily’ employed by the cultivator to render the produce 
fit to be taken to the market [See S.2 (1) (b) (#)]. The 
learned counsel appearing for the assessee definitely asserted 
that in respect of coffee grown on assessed lands in British 
India, this is the view adopted in practice by the Income-tax 
authorities and we have been shown nothing to the contrary. 
We have accordingly come to the conclusion that if the assessee 
can claim to be treated as on the same footing with one selling 
‘coffee grown on one’s own land in British India, he is entitled 
to exemption in respect of the whole price realised by the sale 
of his coffee. This leads us to the consideration of the ques- 
tion whether the exemption under the 2nd proviso to S. 4 (2) 
is of the same scope as the exemption applicable to ‘agricultural 
income’ as defined in S. 2 (1) of the Act. 


Mr. Patanjali Sastri is certainly right in his contention 
that the statutory definition of ‘agricultural income’ does not 
in terms apply to cases falling within the proviso now in ques- 
tion. If the definition in the Act is one which is intended to 
include what will not otherwise be ordinarily comprehended in 
the meaning of the expression ‘agricultural income’, the assessee 
in the present case cannot claim the benefit of the full scope 
of the definition because it applies only to income derived from 
lands in British India. But we are inclined to agree with the 
learned counsel for the assessee that the statutory definition 
involves no artificial extension, but merely embodies the signi- 
ficance attaching in a business, sènse to the word ‘income’ when 
applied to agriculture. As pointed out by Rowlatt, J., in Back 
v. Daniels? if a farmer is entitled to sell his produce in the 
village’he is equally entitled to take it to a market town and it 
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cannot be said that he is ‘commencing a new business from the- 
time when he tookhis crops from the farm on the way to mar- 
ket’. The same principle must apply to what he may do to make- 
it fit for the market unless it involves such a distinct process as. 
to justify its being regarded as in the nature of a manufactur- 
ing process. In the Court of appeal, Scrutton, L.J., took the 
view that even if cultivation of land to grow produce for the 
purpose of sale is to be regarded as a trade, the state, by its. 
separate system of taxing land, may reasonably be taken not to- 
have intended to deal with it as a trade. (Back'v. Daniels1.) 
Mr. Sastri pointed out that our conclusion would practically 
amount to reading the proviso in S. 4 into the definition. 
of ‘agricultural income’ when the legislature had not (as it 
might well have done) included in that definition income- 
from assessed lands in Indian States. Having regard to- 
the manner in which amendments have been from time to time- 
inserted in the Act, ‘thé argument founded on the particular 
place where an amendment is inserted cannot have the same: 
force here as in the case of a provision which formed part of 
the original scheme of the Act. As we have already explained,. 
S. 4 (2) might well have been thought to be the proper place 
for the insertion of the proviso. On the other hand, we have 
not been shown any reason why the proviso was inserted at all 
and why it should have been limited to lands paying assess-- 
ment to an Indian State if it was not the intention to treat the 
owners of such lands as on the same footing as owners of 
assessed lands in British India. The policy clearly was to avoid: 
double taxation; not double taxation in the sense of payment 
of income-tax in two places but of taxing a person who- 
in respect of the same subject-matter has already paid reasona-. 
bly heavy land tax, whether in British India or in an Indian: 
State. 

Our answer to the question referred is that the whole- 
income derived by the assessee by the sale in Mangalore of the 
produce of his coffee estates in Mysore is exempt from taxa- 
tion. The assessee will be entitled to Rs. 250 for his costs and. 
also to refund of the deposit of Rs. 100. 


S. V. V. a A e Reference answered.. 





1. (1925) 1 K.B. 526 at 543. 
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PRIVY COUNCIL. 
[On appeal from the.Court of the Honourable the Resident 
at Hyderabad, Deccan.] 
PRESENT :—Lorp THANKERTON, LORD NORMAND AND SIR 
SHADI LAL. 


Fakira and others `’ .. Appellants* 
v. 
The King-Emperor .. Respondent. 


Criminal trial—Administered areas—Notification of Governor-General 
under Indian Foreign Jurisdiction Order in Council, 1902—Extenston of S. 268, 
Criminal Procedure Code, 1898, with modifications—Discretion conferred on 
Sessions Judge to dispense with jury and aid of assessors—Assisiant Sessions 
Judge whether entitled to same power—Criminal Procedure Code, 1898, as 
amended, Ss. 288 and 374 io 379—Statement before Magistrate admitted by 
Sessions Judge under S, 288—Deposition whether available merely for cross- 
examination purposes—Order of confirmation of sentence of death—Court of 
Resident of Hyderabad conststing of two Judges—Order made and signed 
only by one—Validity of order. 

Where by notification in exercise of the powers conferred by the Indian 
Foreign Jurisdiction Order in Council, 1902, the Governor-General applied 
the Indian Penal Code, and the Criminal Procedure Code, to certain 
Administered Areas, and S. 268 of the Criminal Procedure Code, which 
provides that all trials before a Courtof Session shall be either by jury or 
with the aid of assessors, was thereby applied subject to the modification 
that “trials before Court of Session shall be either by jury or with the aid 
of assessors”, , 

Held, that the discretionary power of dispensing with a jury and aid of 
assessors was conferred not only on the Sessions Judge but also on the 
Additional Sessions Judge. 7 

When the Sessions Judge in exercise ‘of the discretion conferred upon 
him by S. 288, Criminal Procedure Code, admits the deposition of a 
witness before the committing Magistrate as evidence, the deposition is to be 
treated as evidence in the case for all purposes and not merely for the 
purpose of cross-examination under S. 155 of the Indian Evidence Act. The 
words “ subject to the provisions of the Indian Evidence Act, 1872,” in S. 288 
cannot be read so as to limit the purposes for which the deposition may be 
used, 

The new sentence or order referred to in „S. 377 of the Criminal 
Procedure Code, as amended, refers to the powers of variation of thé 
sentence, etc., conferred by S. 376 of the Code. Where the Court of the 
Resident consists of two Judges and the order of confirmation is made and 
signed -only by one of them the peremptory provisions of S. 377 are not 
complied with and there is no valid confirmation. Case remitted for disposal 
under Ss. 375 to 379 of the Criminal Procedure Code. 

Decision of the Court of the Resident at Hyderabad modified in part, - - 


Appeal by special leave from a judgment and order of the 
Court of the Resident at Hyderabad dated 17th January, 1930, 
* P, C. Appeal No. 99 of 1936. 23rd February, 1937. > 
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P.C. which affirmed ihe convictions and sentences passed upon the 
Fakira appellants by the Additional Sessions Judge at Secunderabad 
Kie- dated 28th November, 1935. 

Emperor. P. V. Subba Row for Appellants. 
Dunne, K.C. and Wallach for the Crown. 
23rd February, 1937. Their Lordships’ judgment was 
delivered by 

Lord Lorp THANKERTON.—This is an appeal by special leave 

Thankerton. from a judgment and order of the Court of the Resident at 

Hyderabad, dated the 17th January, 1936, which affirmed the 
convictions and sentences passed upon the appellants by the 
Additional Sessions Judge of Secunderabad by his judgment 
dated the 28th November, 1935. 
’ The appellants and another were tried by the Additional 
Sessions Judge, sitting without jury or aid of assessors. The 
learned Judge convicted the appellant Fakira of offences 
punishable under Ss. 148 and 302 of the Indian Penal Code, 
and sentenced him to two years’ rigorous imprisonment under 
S. 148 and to death under S. 302. The appellant Shankar was 
convicted under S. 148, and was sentenced to two and a half 
years’ rigorous imprisonment and to pay a fine of Rs. 200 and 
in default to suffer four months’ rigorous imprisonment. The 
appellant Kunnay Lingayya was convicted under S. 147, and 
‘was sentenced to 18 months’ rigorous imprisonment and to pay 
a fine of Rs. 200 and in default to suffer four months’ rigorous 
imprisonment. The appellant Narahari was convicted under 
S. 148, and was sentenced to two years’ rigorous imprisonment 
and to pay a fine of Rs. 100 and in default to suffer rigorous 
imprisonment for two months. 

From these convictions the appellants appealed to the 
Court: of the Resident at Hyderabad, and the case was also 
referred by the Additional Sessions Judge under S. 374 of the 
Code of Criminal Procedure for the confirmation of the death 
sentence passed on Fakira. The appeal was heard by the 
Additional Judge of the Court of the Resident, who, on the 
17th January, 1936, dismissed the appeals and affirmed the 
sentences, and passed a separate order arung the sentence 
of death on the appellant Fakira. 

s On the 1st February, 1936, on an ie for mercy by 
the appellant Fakira, the Resident at Hyderabad, under S. 401 


of the Criminal Procedure Code, commuted the sentence of 
death to one of IQ years’ rigorous imprisonment. .. i 
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Three contentions were submitted by counsel for the 
appellants, one of which applied only to the case of the 
appellant Fakira. 

The occurrence which gave rise to the prosecution out 
of which this appeal arises took place in Secunderabad within 
the Administered Areas in the Hyderabad State. By Notifica- 
tion No. 260-1, dated the 24th April, 1929, in exercise of 
powers conferred by the Indian (Foreign Jurisdiction) Order 
in Council, 1902, the Governor-General applied inter alia the 
Indian Penal Code and the Indian Code of Criminal Procedure 
to these Administered Areas, with certain modifications, which 
included a provision that references to the Local Government 
should be read as referring to the Resident at Hyderabad, and 
references to the High Court should be read as referring to 
the Court of the Resident at Hyderabad. Further, S. 268 of 
the Criminal Procedure Code, which provides that all trials 
before a Court of Session shall be either by jury or with the 
aid of assessors, was applied subject to the modification that 
«trials before a Court of Session may, in the discretion of the 
Sessions Judge, be without jury or aid of assessors”. 

The Court of the Resident at Hyderabad consists of the 
Resident and an Additional Judge. The Cantonment of 
Secunderabad is a Sessions Division, the Court of Session 
consisting of a Sessions Judge and an Additional Sessions 
Judge. 

In the first place, the appellants maintain that the dis- 
cretionary power of dispensing with a jury and aid of assessors 
is conferred only upon the Sessions Judge and not upon an 
Additional Sessions Judge, and sought to support the conten- 
tion by reference to a number of sections of the Criminal 
Procedure Code. The Resident has the power under S. 9 (3) 
to appoint Additional Sessions Judges and Assistant Sessions 
Judges to exercise jurisdiction in one or more Courts of 
Session. This clearly means the exercise of jurisdiction as a 
Sessions Judge, and the later provisions as to the arrangement 
of business and as to the cases to be tried by them [Ss. 17 (3) 
and (4), and 31 (2)] do not affect their jurisdiction as a 
Sessions Judge in any case allotted or made over to them. 
S. 31 (3) does contain an express limitation of the power of 
an Assistant Sessions Judge in the matter of sentences. The 
provisions as to appeal in Ss. 408, 409 and’ 410 do not affect 
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the question of jurisdiction at the trial, and S. 438 as to powers 
in cases of reference or revision of decisions of a lower Court’ 
is equally irrelevant. Their Lordships are of opinion that the 
Additional Sessions Judge was entitled to exercise his discretion 
under S. 268 of the Criminal Procedure Code. 


In the second place, the appellants submitted that the 
Additional Judge of the Court of the Resident, on the appeal, 
had erred in founding his conclusions on the view that the 
evidence of an eye-witness, Vasanta Rao, was corroborated 
in certain particulars by the evidence of a witness, Srinivasa 
Rao, and that this error vitiated his judgment. , 

During the night of the 24th August, 1935, a Hindu- 
Muhammadan riot took place at Secunderabad, during 
which a Muhammadan, Muhammad Ismail, was killed. The 
case for the prosecution was that when the deceased was pro- 
ceeding on his bicycle towards his home on that evening and 
was passing the house of the appellant Kunnay Lingayya he 
was attacked by the appellant Shankar with a lathi, whereupon 
he fell off his bicycle and getting up ran towards the east, 
whereupon he was surrounded by about 15 persons, including 
the appellants and struck twice on the head by the appellant 
Fakira with a lathi. The result was that he fell back uncons- 
cious and never regained consciousness, but died about 12 
hours after the attack. 


The witness Vasanta gave evidence which, if believed, 
justified the conviction of all the appellants. His credibility 
was attacked and was discussed by the Trial Judge, who, 
nevertheless, accepted his story as true in essential particulars. 
The Trial Judge also took into account the evidence of the 
witness Srinivasa; the learned Judge says :— 


“ The principal feature of the evidence of Srinivasa in this Court is that 
whereas he has to a considerable extent given the same evidence as in the 
committing Magistrate’s Court until the stage when accused 2 (Shankar) 
struck the Muhammadan coming on the cycle, he has declined to depose that 
accused 2 struck the Muhammadan with a lathi on his back, as a result of 
which the Muhammadan fell off the cycle, whereupon the Muhammadan left 
his cycle and ran in the direction from which he had come and the Hindus 
ran after him and surrounded him and that while accused 2 stood where he 
was and struck the cycle with a lathi he saw the Muhammadan surrounded 
near the toddy shop and being beaten after which he was frightened and went 
away ; and on the other hand he has deposed as follows: ‘A Muhammadan 
boy was coming on a cycle. The 50 persons that were there all of them 
surrounded him. I got afraid and I went away. Ido not know anything 
more, it was dark and as there were about 50 people I was not able to make 


TI] THE MADRAS LAW JOURNAL REPORTS. 327 


-outany.” The principal result of his evidence is that he does not implicate 
accused 2 at all which he had previously done and that he does not say that 
the Muhammadan was beaten after being surrounded.” 


The Trial Judge had taken the view that this witness had 
-obviously been tampered with, and, in exercise of the discre- 
tion conferred upon him by S. 288 of the Criminal Procedure 
Code, had admitted his deposition before the committing 
Magistrate as evidence. 


The appellants did not suggest that the Trial Judge had 
‘made any such error as to the evidence of this witness as they 
‘impute to the Additional Judge of the Court of the Resident. 
The only objection taken by them was to maintain that the 
-deposition, when admitted under S. 288, could only be used for 
‘the purpose of cross-examination within the provisions of S. 155 
-of the Indian Evidence Act. But this contention is clearly 
untenable in view of the express provision of S. 288 of the 
‘Code that it is to be treated as evidence in the case for all 
-purposes; the words “subject to the provisions of the Indian 
Evidence Act, 1872,” cannot be read soas to limit the purposes 
for which it may be used. 


This Board, as has been so often said, does not act as a 
‘Court of review of the decisions of a Court of Criminal 
Appeal, unless it can be shown that the error has led to 
injustice of a grave character. In the present case, their 
Lordships find no room for suggestion of any such injustice. 
As already stated, the appellants, apart from the untenable 
-contention as to the use of the deposition of Srinivasa, made 
no suggestion of error on the part of the Trial Judge, and 
their Lordships are satisfied that the Trial Judge, in the view 
‘that he took of the credibility of Vasanta, whom he heard and 
saw, along with the evidence and deposition of Srinivasa, was 
-entitled to find the case proved against the appellants. Their 
Lordships therefore declined to examine the suggestion of 
‘error on the part of the Additional Judge of the Court of the 
Resident. Accordingly this ground of appeal fails. 


There remains the third ground of appeal, which affects 


‘only the appellant Fakira. Ss. 374 and 377 of the Criminal 
Procedure Code as modified provide as follows :— 

“374. When the Court of Session passes sentence of death, the proceed- 
ings shall be submitted to the Court of the Resident at Hyderabad and the 


sentence shall not be executed unless it is confirmed by the Court of the 
Resident at Hyderabad. 


King- 
Emperor. 
Lord 
Thankerton. 


BC. 
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King-, 
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“ 377. In every case so submitted, the confirmation of the sentence or 
order passed by the Cotirt of the Resident at Hyderabad shall, when such 
Court consists of two or more Judges, be made, passed and signed by at least 
two of them.” 


The new sentence or order referred to in S. 377 refers to- 

the powers of variation of the sentence, etc., conferred by ` 
S. 376. . 
It is plain, as the Court of the Resident consists of two 
Judges, and the order of confirmation was only made, passed 
and signed by one of them, that the peremptory’ provisions of 
S. 377 have not been complied with, and counsel for the 
respondent felt unable to resist this conclusion. It follows. 
that the sentence of death passed by the Court of Session on 
the appellant Fakira has not been validly confirmed, and that 
it remains submitted to the Court of the Resident, who will 
require to dispose of the same under Ss. 375 to 379 of the 
Criminal Procedure Code, and who should take into account, 
when considering their action under the alternative powers of 
S. 376, their Lordships’ views on the other contentions in this: 
appeal and the commutation of sentence made by the Resident. 
in February, 1936. ~ 

Their Lordships will accordingly humbly advise His. 
Majesty that the appeals of the appellant Shankar, Kunnay 
Lingayya and Narahari should be dismissed and that the judg- 
ment and order of the Court of the Resident, so far as applica- 
ble to these appellants, should be affirmed; that the appeal of 
the appellant Fakira should be allowed, and the judgment and. 
order of the Court of the Resident, so far as applicable to this. 
appellant, should be set aside, and the case should be sent back: 
to the Court of the Resident in order that the sentence of death. 
on the said appellant submitted to them for confirmation by the- 
Sessions Court of Secunderabad may be disposed of by them. 
in terms of Ss. 375 to 379 of the Criminal Procedure Code. 

Solicitors for Appellants: G. K. Kannepalli. 

Solicitors for the Crown: Solicitor, India Office. _ 

R. C. C. Appeal partly allowed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND Mr. Jus- 
TICE HORWILL. 


K., G. Ponnappa Nadar and 


another .. Appellants* (Defendants and 
l Nil) 
v. 
Thenazhi Parakkalati and 
others .. Respondents (Plaintiff and 
Nil). 


Bailor and bailee—Bailment of an elephant—Hire for one year—Death 
in the interval—Onus of proving negligence—Difference between bailment of 
animals and goods-—-Evidence Act, S. 106—Facts within bailee’s knowledge— 
Duty to place before Court—Contract Act, S.161—Applies only to loss after 
period of bailment. , 

The defendant took an elephant on hire from the plaintiff for one year 
from 13th March, 1927 and sent it to the forest for timber-hauling. On 
8th October, 1927, that is, before the,expiry of the year of hire, the elephant 
died in the forest. Thereupon the plaintiff, brought an action for damages 
alleging that the elephant died, owing to the defendant’s negligence by over- 
work and underfeeding. But the defendant pleaded that it died a natural 
death due to heart-failure. 


Held, that the general rule that a person who alleges negligence must 
prove it applies whether the action is on a contract or in tort and an action 
between bailor and bailee is ordinarily no exception to it. Where the nature 
and circumstances of the loss of the article bailed are by themselves such as 
to suggest negligence, the onus may shift on tothe bailee, by the application 
of the principle of res ipsa loquitur, to prove that the loss was not due to his 
negligence. Where as here the bailed article is an animal, which is liable to 
natural diseases and death, it cannot be said that the mere fact of death is 
prima facie proof of negligence on the bailee’s part, and it is not incumbent on 
him to prove a negative case that he was not negligent. 

But as the facts leading to the death of the animal bailed are matters 
peculiarly within the knowledge of the bailee, there is a duty cast on him 
under S. 106 of the Evidence Act to put forward a reasonable explanation for 
the death and place before the Court frankly all the material within his 
peculiar knowledge and possession that would give the Court some idea of the 
condition of the animal, the work done by it during the period it was with 
him ete, 

S. 161 of the Contract Act only deals with the case of loss of bailed 
articles after the expiry of the period of bailment, when the liability of the 
hirer will be heavier. 

` Dwarkanath v. The Rivers Steam Navigation Company, Ltd., (1917) 27 
C.L.J. 615 (P.C.), applied. 
Appeal against the decree of the Court of the Subordinate 
Judge of Ottapalam (South Malabar) in O. S. No. 18 of 
1928. 





* Appeal No. 242 of 1930. 7th October, 1936, 
42 
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The Advocate-General (Sir A. Krishnaswami Aiyar) and 
C. S. Swaminathan for Appellants. 


T. M. Krishnaswami Aiyar and P. Govinda Menon for 


Respondents. 


The Court delivered the following 


Jupcments: Varadachariar, J—The material facts have 
been set out in my learned brother’s judgment and I need not 
re-state them. The paucity of reliable evidence in the case has 
compelled us to base our decision almost wholly on our view as 
to the burden of proof; and as the question was argued before 
us at some length, I have thought it right to make a few obser- 
vations on that point. 


The lower Court has dealt with the case on the footing 
that: 

“The burden of proving that the elephant died when in the possession of 
the defendant, notwithstanding the exercise of that care which in law he was 
bound to take, is upon him”. 

On behalf of the appellant, the learned Advocate-General 
argued that an action between bailor and bailee was no excep- 
tion to the general rule that the party seeking to recover com- 
pensation must make out that the party against whom he 
complains was in the wrong. On the other hand, Mr. T. M. 
Krishnaswami Iyer (the learned counsel for the respondents), 
maintained that as a bailee, the defendant was under an obliga- 
tion to restore the thing bailed at the termination of the 
bailment and it is for him to excuse himself by proper reasons, 
if he is unable to restore the thing bailed. Stated in the above 
simple form, both the propositions are true enough; but in 
their practical application, they have to be modified in the light 
of other principles coming into play in varying circumstances. 


‘Even after allowing for the interaction of different principles 


according to circumstances, it is by no means easy to reconcile 


the dicta found in numerous cases on this question of burden 


of proof. 


Story in his ‘Law of Bailments’ noticed these discrepancies 
in the authorities (see S. 410). The learned editor in the 8th 
edition of that work attempted a reconciliation of the authori- 
ties in an elaborate footnote but the editor of the 9th edition 
felt that the authorities were not easily reconcilable and 
pointed to a difference in the trend of decisions between the 
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English and the American Courts. In Coldman v. Hili 
Bankes, L.J., draws attention to the difference in the points to 
be proved, according as the bailor brings an action of detinue 
or of trover or on the case for negligence (see Story, para. 213). 
This classification may, to some extent, help to reconcile 
apparently divergent dicta. If the action was one of detinue 
it was well established that a bailee who was unable to restore 
the bailed goods would not be permitted to plead his negligence 
any more than his wrongful act in justification of his inability 
(Reeve v. Palmer2), In the absence of explanation by the 
bailee, the loss was taken to be the result of want of due care 
and attention. (See also Story on Bailments, para. 278.) 

Even when the action is one based on negligence, there 
are observations to be found in the judgments of eminent 
judges suggesting that the onus lies on the bailee to disprove 
negligence. In Gosse Millard v. Canadian Government 
Merchant Marine, Limited,3 there is a dictum quoted by 
Wright, J., from the judgment of Atkin, L.J., in The Ruapehu 
to the effect: 


“ That it is-;wrong to say that the onus on the bailee to prove absence of 
negligence does not arise until the bailor has first shown some negligence 
on the part of the bailee.” 


As the report is not available to me, I have not been able 
to examine the context in which the above observation of the 
learned Lord Justice occurs. On the other hand, the learned 
Advocate-General contended before us on the authority of 
Wakelin v. London and South Western Railway Company that 
it is not sufficient for the plaintiff merely to prove negligence 
on the part of the defendant but he must also prove that that 
negligence caused or materially contributed to the injury com- 
plained of. This last proposition does not however seem 
applicable as between bailor and bailee, in view of the decision 
of the House of Lords in Morison v. Walton (unreported) 
referred to and followed in Joseph Travers and Sons, Limited 
v. Cooper6 and Coldman v. Hilli. These authorities seem to 
establish that in cases in which negligence or breach of duty 
on the part of the bailee is established, the onus lies on the 
bailee to show that the negligence-or default did-not cause the 





1. (1919) 1 K.B. 443. 2. (1858) 141 E.R. 33. 
3. (1927) 2 K.B. 432 at 436. 4, (1925) 21 L.L.L.Rep. 310. 
5. (1886) 12 A.C. 41. 6. (1915) 1 K.B. 73. 
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loss. On this point, the Court of appeal in Joseph Travers and 
Sons, Limited v. Cooper! reversed the judgment of Pickford, J. 


As to the extent of the initial burden lying on the plaintiff, 
even the recent authorities are not precise or uniform. The 
observation of Lord Halsbury in Morison v. Walton (as 
quoted in Joseph Travers and Sons, Limited v. Cooper.) is 
couched in very broad and general terms :— 


“ The bailee was bound to show that he took reasonable and proper care: 
for the due security and proper delivery of that bailment; the proof of that 
rested upon him ”. 


(similar language is used by Buckley, L.J., on the same 
page). The observations of Lord Loreburn in the unreported 
case are however qualified by reference to the circumstances of 
the case. The learned Advocate-General drew our attention to 
the observations of the Judicial Committee in Dwarkanath v. 
The Rivers Steam Navigation Company, Limited?, where their 
Lordships say that the learned trial Judge was wrong in 
holding: 

“ That it was incumbent upon the defendant company to satisfy him that 


they had taken such care of the goods as a man of ordinary prudence would. 
take of his own goods”. 

Referring to S. 106 of the Evidence Act, their Lordships. 
add: 

“Tt was therefore right that the defendant company should call the 
material witnesses who are on the spot (as it seems to have done) ; but this 
provision of the law of evidence does not discharge the plaintiffs from 
proving the want of due diligence or (expressing it otherwise) the negligence 
of the servants of the defendant company. It may be for the company to lay 
the materials before the Court, but it remains for the plaintiffs to satisfy the 
Court that the true inference from those materials is that the servants of the 
defendant company have not shown due care, skill and nerve”. 


See also Dekhari Tea Co., Lid. v. Assam Bengal Railway 
Co., Lid.3, 

The above statement of the law by the Judicial Committee 
is binding upon us and as we have come to the conclusion that. 
even judged by this test, the appellant has not discharged the 
obligation laid on him by S. 106 of the Evidence Act, it is not 
necessary for us to examine the other cases to which Mr. 
Krishnaswami Aiyar drew our attention. He suggested that as 
this judgment of the Board was delivered by Sir Walter Philli- 
more, the observations occurring in this judgment must be 
interpreted in the light of the decision of the Court of Appeal 





1. (1915) 1 K.B. 73. 2, (1917) 27 C_L.J. 615 at 619 (P.C.). 
3. (1919) LL.R. 47 Cal. 6 at 25. 


ak 
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in Joseph Travers and Sons, Limited v. Cooper! to which also 
Sir Walter Phillimore was a party. But the judgment of 
Phillimore, L. J., in that case deals not with the initial onus 
but with a later stage. On p. 97, he observed that: 


“When the bailee of goods has to admit that the goods have been 
damaged while in his custody and in the absence of the custodian, and it is 
found that the absence was improper and negligent and that that very 
absence makes it difficult to determine what was the cause of the damage, 
and the owner can suggest a probable cause which the presence of the 
‘custodian might have prevented, the burden is upon the bailee to show that it 
was not the negligent absence which was the cause of the damage”. 


Dealing with the English authorities generally, I may 
observe that they all purport to be based on the judgment of 
the Exchequer Chamber in Scott v. London and St. Katherine 
Docks Company? and the very first proposition there stated is 
+there must be reasonable evidence of negligence’. The Court 
however went on to add that: 

“ Where the thing is shown to be under the management of the defendant 
or his servants and the accident is such as in the ordinary course of things 
does not happen if those who have the management use proper care, it 


affords reasonable evidence in the absence of explanation by the defendants 
that the accident arose from want of care”, 


See also The Kite3 and Beven on Negligence, 4th Edition, 
p. 971. As pointed out in Beven on Negligence, Chapter III, 
the application of the principle res ipsa loquitur will explain 
why in several cases the burden is cast on the defendant almost 
from the beginning. In the application of this maxim, there 
is a difference between animals and goods; because, in the case 
of the latter, they have no power of motion in themselves and 
the very fact of motion, disappearance or lossargues negligence 
in the bailee (see Beven on Negligence, 4th Edition, Vol. I, 
p. 124 and Story on Bailments, para. 406). This distinction 
was recognised by the Privy Council in Moffatt v. Batemans, 
though in a different connection. This distinction must be 
borne in mind when the Court is called upon to presume that 
the death of an animal must be the result of -negligence on 
the part of the bailee. [Cf. the authorities noticed in Beven 
on Negligence (Vol. IL), pages 972, 973.] 

Kush Kanta v. Chandra Kanta’ is not really shalodous: to 
the present case. - There is no doubt a general observation on 
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p- 154 that on proof of loss of the thing bailed: 

“ The law presumes negligence to be the cause and casts upon the bailee . 
the burden to show that the loss is due to causes consistent with due care on. 
his part”. 

This observation mtst be understood in the light of the 
authorities above referred to. The actual decision rests on 
S. 161 of the Contract Act, because the animal hired was not. 
returned at the proper time and died when in the custody of 
the hirer after he had made default. That the liability of the 
hirer in such circumstances is heavier will be seen from the 
discussion in paras. 413 (c) and (d) of Story on Bailment. 
See also Beven on Negligence, p. 970 and Secretary of State 
v. Kesho Prasad}. 

It only remains to add a word of caution in respect of the 
use of observations found in judgments relating to the liability 
of railway companies. In India, actions against these companies. 
have to be dealt with in the light of the provision expressly 
enacted in S. 76 of the Indian Railways Act that: 


“Tt shall not be necessary for the plaintiff to prove how the loss, destruc- 
tion or deterioration was caused”. 


Even when such actions have to be decided on general 
principles (especially in cases of torts) the Court has to 
proceed on the footing that as these Companies Act under 
statutory authority, they cannot be called upon to observe 
precautions which the legislature has not thought fit to enjoin. 
(Wakelin v. London and South Western Railway Company?). 


On the facts, I concur in the opinion expressed by my 
learned brother as to the nature and effect of the evidence 
in the case. I only wish to add that Mr. T. M. Krishnaswami 
Aiyar rightly laid stress upon the omission of the defendant. 
to produce the accounts which D.W. 5 swore he kept, because, 
according to his own evidence, those books would show when 
and for how many days the elephant worked, when and for 
how many days it did not work and when and for what purpose 
D.W. 6 was called in. The information gatherable from the 
account books under the above heads would have a very 
important bearing on at least three of the points material to the 
case, namely, the complaint of over-working, that is, working 
the animal for more than twenty days in the month as provided 
for in Ex. A, the possibility of the animal having been unable 








_~ 


1. AIR. 1932 All. 584. .2. (1886) 12 A.C. 41 at 46. l 
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to work on account of illness for sometime before its death, 
and the truth of the story of D.W. 6 having been paid for 
conducting a post mortem examination. This omission seems 
to me sufficient even by itself to warrant the conclusion that 
the defendant has not discharged the duty imposed on him 
by S. 106 of the Evidence Act. He cannot in the circumstances 
take shelter under the argument that the plaintiff did not 
summon him to produce the account books, because under 
S. 106 the duty of full disclosure lies on the defendant. The 
importance of the books was sufficiently stressed by plaintiff’s 
counsel during the course of the cross-examination of D.W. 5, 
and the defendant, if only he so chose, had ample time to cause 
the production of the books before the case closed. 


_ I must refer to another circumstance on which also 
Mr. Krishnaswami Aiyar was, in my opinion, justified in 
relying, namely, the haste with which the carcass was buried. 
(See the observations in Beven on Negligence, Vol. I on page 
134 with reference to Rooney v. Allans.) It is not disputed 
that it was buried on the evening of the 8th October itself. It 
is not as if there was any particular necessity for such haste as 
the animal died in a forest and not in the vicinity of a town. 
Defendant’s witnesses admit that they had not even obtained 
the usual written permission of the state authorities before 
burying it in a portion of the reserved forest. It not being 
the defendant’s case that the plaintiff could have had any other 
information as to the animal’s illness or death than that 
conveyed by the telegrams F and F-1, it would have been 
reasonable in the circumstances that the defendant’s men 
should have given the plaintiff an opportunity of inspecting the 
animal at least after its death so as to satisfy himself that 
there had been nothing wrong on the part of the defendant’s. 
men. Defendant and his witnesses realised the force of such 
_an argument and they accordingly state that a man sent by the 
plaintiff reached the forest before the evening (before the 
post mortem was completed) and satisfied himself that the 
animal died of heart disease. They would have it that the 
telegrams F and F-1 which were addressed to the defendant at 
Olavakkot were sent on by him to the plaintiff (who was 
living several miles away) early enough on the 8th noon 
to enable him to send a man to reach the forest before 
the evening; but in view of the hours noted on the telegrams, 
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the distances to be covered, and the means of communication 
available, I am not prepared to accept this story. It seems 
more probable that the plaintiff’s man was able to reach the 
spot only on the next day as the plaintiff swears. The learned 
Advocate-General commented upon the omission of the plaintiff 
to examine the individual whom the defendant’s witnesses 
named as the person that was present on the plaintiff’s behalf 
at the post mortem. But here again Mr. Krishnaswami Iyer 
points out that if, as D.W. 5 swears, his account books will 
contain entries relating to amounts paid by him for the 
expenses of plaintiff’s man who is said to have come to the 
forest on the 8th evening, the production of those books 
would have been the best way of disproving the plaintiff’s 
version. 

I agree that the appeal must be dismissed, except for the 
small modification.in the form of the decree. I also concur in 
the order proposed by my learned brother as to the costs of the 
appeal, 


Horwill, J.—By the written contract Ex. A dated 12th 
March, 1927, the defendant took an elephant on hire from the 
plaintiff, for one year from 13th March, 1927 and sent it to the 
forest for timber hauling. A few days later one of the 
mahouts, Narayanan Nayar, sent with the elephant, left. In 
September, so the learned Subordinate Judge finds, the other 
mahout Velayudhan Chetty left. On 8th October, 1927, the 
elephant died. The plaintiff’s case is that the elephant was 
grossly underfed and overworked and had lost its life on that 
account. The defendant on the other hand contends that after 
the plaintiff's mahouts left he was unable to find any man who 
was able to manage the elephant; for it was of bad temper and 
got excited at the presence of strangers. He alleges that 
on 6th October, 1927, the animal died suddenly of heart 
failure. 


The Subordinate Judge of Ottapalam seemed disinclined 
to accept the plaintiff’s story that the elephant died of over- 
work but found that it had died of exposure to the heavy 
monsoon rains. He was of opinion that the burden of proving 
how the animal had died rested on the defendant as bailee and 
he not having put forward a satisfactory account of the 
animal’s death, the suit was geereed, Hence this appesi by the 
defendant. 
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It is not necessary to refer to the numerous cases which 
Jay down the common law principle that a person who alleges 
negligence must prove it; for we do not think that Mr. T. M. 
Krishnaswami Aiyar for the defendant would deny that in 
general the principle holds good. This principle applies also 
when the action is on a contract; for the person alleging a 
breach of contract by negligence has of course to prove it. 
Mr. T. M. Krishnaswami Aiyar however argues that there is 
an exception to that general rule when property is entrusted to 
a bailee. There is however no warrant for such a contention 
either in the Contract Act or in any of the cases quoted before 
as. No case that we have seen has been decided on the simple 
ground that a bailee is liable for any accident to the article 
bailed unless he can prove that the injury resulted through no 
fault of his own. It is argued on behalf of the respondent that 
S. 161 of the Indian Contract Act lays this burden upon the 
bailee; but it clearly does not. S. 161 lays down the common 
law rule that a bailee who retains an article after the period 
for which it has been bailed does so at his own risk and 
is liable for the loss, destruction or deterioration of the goods 
after the period has elapsed, even though such loss, destruction, 
or deterioration bas occurred through no fault of his. The 
many cases quoted by Mr. T. M. Krishnaswami Aiyar in 
support of his contention that the onus of proving that there 
was no negligence rests always upon the bailee may be divided 
into two groups. The first relates to articles lost by the bailee. 
Such cases are Trustees of the Harbour, Madras v. Best & Co.1, 
Surendra v. Secretary of State for India in Council2, Sheo 
Narain v. East India Railway Companys, Hirji Khetsey & Co. 
v. B. B. & C. I. Railway Co.4 and Firm of Gauri Mal-Narain 
Das v. Secretary of State for India5 in which the responsibility 
of a bailee for the loss of the article bailed was considered. 
We do not refer to certain other cases quoted where there was 
a loss by a common carrier; for in such cases the bailee 
has much greater liability. In all the cases referred to 
above where there has been any discussion of the principles 
which govern liability, it has been clearly explained that 
the reason why the burden is thrown on the bailee is that the 


1. (1899) LLL.R. 22 Mad. 524. 2. (1916) 25 C.L.J. 37. 
3. (1927) LL.R.-50 AH. 246. 4. (1914) LL.R. 39 Bom. 191. 
5. (19-4) 91 I.C. 963:. . 
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fact of the loss is itself prima facie evidence of negligence; 
and it is incumbent on the bailee to rebut that presumption of 
negligence. In Trustees of the Harbour, Madras v. Best & Co.}, 
for example, the defendants were unable to explain the loss of 
816 tons of coal. Benson, J., says: 


“ The defendants contend that the plaintiffs must show affirmatively that 
the defendants were guilty of negligence. It seems tome that no evidence 
could establish the defendants’ negligence more clearly and affirmatively than 
a bare statement of the fact that in the short space of a hundred days they 
Jost no less than 640 tons of coal in their sole custody without being able to 
give the slightest explanation of its loss.” 


In Sheo Narain v. East India Railway Company? where 
there was a theft from a Railway wagon it was pointed out that 
the manner of the loss was within the peculiar knowledge of the 
Railway and that they must therefore prove that the loss was 
not due to negligence on their part. In Coldman v. Hills, 
some cows were lost by a bailee, who made no attempt to re- 
cover them at all. The Court observed that he should have 
informed the police and the plaintiff, that he was negligent in 
not doing so, and that as it could not be presumed that if he 
had done his duty the animals would not have been found, it 
was held that he was liable. The leading English case on the 
subject of loss of an animal is Mackenzie v. Cox4, where it is 
made clear that the mere loss of the dog was prima facie evid- 
ence of negligence. Of the other batch of cases relied on by 
Mr. T. M. Krishnaswami Aiyar dealing with loss by accident, 
that case on which he places most reliance, and which has been 
discussed in considerable detail by the learned Subordinate 
Judge is Joseph Travers and Sons, Lid. v. Cooper’, where a 
servant negligently neglected to tie up a barge. At low tide 
the barge sank in the mud and when the tide rose again the 
goods were submerged and damaged. There it was held that 
the failure to tie up the barge was negligence and such neglig- 
ence might have caused the sticking of the barge in the mud. 
As the bailee had therefore been negligent and that negligence 
might have caused the loss, it was incumbent upon the bailee 
to prove that the damage did not in fact result from that 
negligence. The reasons given by the Judges who tried this 


1, (1899) I.L.R. 22 Mad. 524. 
2. (1927) I.L.R. 50 All. 246. 3. (1919) 1 K.B. 443. 
4. (1840) 9 C. & P. 632: 173 E.R. 987, 
5. (1915) 1 K.B. 73. 
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case are clear enough; but great reliance has been placed 
upon quotations in the judgment from Lord Loreburn in 
. Morrison v. Walton and from Lord Halsbury in an unreport- 
ed case. The quotation from Lord Loreburn is that: 


* A bailee who had omitted to take a necessary precaution should not be 
permitted, to saddle upon the parties who had not broken the contract the 
duty of explaining how things went wrong.” 

It appears that in that case a barge had been towed 
across the Atlantic and that there was no man on board it. 
The barge sank and there was no explanation at all how the 
accident happened. It was held that the bailee should have 
kept a man on board the barge and it was quite probable 
that if he had done so this accident would not have happen- 
ed. The burden of proving that the accident was not the 
result of this negligence was therefore upon the bailee. The 
quotation from Lord Halsbury is: 


“ Tt appears to me that there was a bailment made to a particular person, 
a bailment for hire and reward, and the bailee was bound to show that he 
took reasonable and proper care for the due security and proper delivery of 
_ that bailment. The proof of that rested upon him.” 

As it was an unreported case we have unfortunately not 
been able to refer to it; but it seems most unlikely that any such 
general principle was laid down which was intended to have 
universal application. Ifa bailee were always liable for any 
loss that might occur to goods while in his custody unless he 
could prove absence of negligence, there would have been no 
need either in this case or in the other cases quoted to us for a 
lengthy discussion of the law relating to bailees. As already 
pointed out, no case has been decided on this simple ground. In 
The Rivers Steam Navigation Company v. Choutmull Doogar1 
which was an appeal to the Privy Council from Choutmull 
Doogur v. Rivers Steam Navigation Company2, prima facie 
evidence of negligence was presumed from the fact that a fire 
broke out inside a ship in a place where it would seem that it 
could hardly have occurred without negligence on the part of 
those in management of the ship. 





1. (1898) L.R. 26 LA. 1: I.L.R. 26 Cai. 398 (P.C.). 
2., (1897) LL.R. 24 Cal. 786, 


Ponnappa 
adar 


GA 
Parakka- 
lati. 


Horwill, J. 


Ponnappa 
Nadar 
“ye 

Parakka- 
Tat.” 


Horwill, J. 


340 THE MADRAS LAW JOURNAL REPORTS. [1937 


It is thus seen that there is no general exception to the 
rule that the person who alleges negligence must prove it, and 
the question therefore that has to be decided in this case is 
whether the death of the elephant was itself prima facie evid- 
ence of negligence. We do not think so; for animals, like man, 
are heirs to a thousand diseases, and it would be most unrea- 
sonable to conclude from the mere fact of death, whatever the 
age of the animal might be, that it was due to some form of 
negligence; and we do not find any warrant for such a conclu- 
sion from any of the cases quoted. If the manner of death is 
known, it is possible for a Court to say whether or no it would 
lead to a prima facie inference that the animal died of negli- 
gence. For example, in Shields v. Wilkinsoni a horse died 
through rupture of the diaphragm, resulting from severe exer- 
tion soon after taking a substantial meal. This seemed to the 


‘learned Judges who tried the case prima facie evidence of negli- 


gence to take reasonable precautions not to overwork an animal 
immediately after a full meal; and so the person in whose 
charge the animal was, was called upon to give some reasona- 
ble explanation of the animal’s death which would not lead toa 
necessary inference that there was negligence. As he was able 
to give such a reasonable explanation it was found that the 
burden was again shifted upon the plaintiff to show that 
the death resulted from negligence. In Beven on Negligence, 
2nd Edition, page 970, the question was discussed and the 
learned author writes that ordinarily the burden of proving 
injury to an animal lies upon the bailor; but that if the article 
was. returned in such a state that negligence would ordinarily 
be presumed, then the burden wason the bailee. He illustrat- 
ed this principle with reference to two cases. In the first a 
horse was returned with broken knees (that is, the skin of the 
knees had been abraded) and it was held that such an abrasion 
was not prima facie evidence of negligence, as stich an injury 
could result to the horse by its tripping and falling, even 
though it was proved that the animal was not in the habit of 
so tripping. Where however a horse was returned with some 
unusual injury, such asa gash in its side, which could not 
result from an ordinary use of the horse, the burden was upon 
the bailee to prove that this injury did not result from neglig-. 


RG TEC a o a 


2 - (1887) LL.R, 9 All. 398. 
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ence on his part. Story, after pointing out the difficulties in 
deciding upon whom the burden lay in questions of bailment, 
discussed the difference between the French and the English 
law and explained that under the French law the person in 
possession of an animal that met with an injury or death was 
bound to show that that injury or death did not result from any 
negligence on his part; whereas English law threw the burden 
of proof on the bailor. The burden of proving that the 
elephant died of negligence therefore rests upon the plaintiff. 
The evidence in this case with regard to the circumstances 
which led to the death of the elephant, is most unsatisfactory. 
None of the witnesses seems to be satisfactory or to have made 
an attempt to put before the Court the whole truth. The 
plaintiff, to prove the case of negligence has examined only 
P. Ws. 3 and 7, P.W. 8 deposing only that he saw the animal 
fall and that at that time there was a large log of wood 
near by. P.W. 3 is one of the mahouts sent by the plaintiff 
with the elephant. He deposes that he remained with the 
elephant until September, although the defendant would have 
it that he left as early as June. We agree with the learned 
Subordinate Judge that in this respect at least his evidence is 
probably true. We cannot however agree with the learned 
Subordinate Judge that the two mahouts Narayanan Nayar 
and P. W. 3 were sent away by the servants of the defendant 
in order that the latter might illtreat the animal with impunity. 
A person who has to use an animal for as long a period as a 
year would not deliberately neglect the animal in such a way 
that its usefulness for the work required would be materially 
impaired. Narayanan Nayar left within a few days of his 
arrival and we find that an agent of the defendant writes a 
letter (Ex. B) on 16th April, 1923, to the plaintiff in which he 
says that the elephant did 19 days’ work during the previous 
month, that Narayanan Nayar had gone away after doing only 
two days’ work, that on account of that he had to go off urgent- 
ly and bring two other men, and that he is very greatly perturb- 
ed because P. W. 3 says that he must go away too. He says 
that if P.W. 3 goes away it will not be possible for anyone 
there to untie the elephant or make it work, and he asks the 
defendant’ to prevent P.W. 3 from leaving. P.W. 3 was a very 
experienced mahout and had been for 14 years the keeper of 
this elephant, and it seems to us most unlikely that even in 
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September the defendant would have deliberately sent him 
away. If, as the learned Subordinate Judge suggests, P.W. 3 
had been sent away in order to facilitate the overworking of 
this animal, P.W. 3 would assuredly have gone to the plaintiff, 
who would himself necessarily have taken steps to protect his 
own animal. P.W. 7 states that he was the mahout of another 
elephant but D.W. 7, an owner of an elephant, said by P.W. 7 
to have been cared for by him, hasbeen examined to show that 
P.W. 7 is toa great extent a lier, and the learned Subordinate 
Judge has not felt inclined to attach any weight to the evidence 
of P.W. 7. P.W. 8’s evidence was intended only to suggest 
that the elephant had been put to hard labour; but the evid- 
ence of the various officials shows that there is no timber of 
such a size as was said by P.W. 8 to have been drawn by the 
elephant. The learned Subordinate Judge seems to have been 
of opinion that the elephant was not overworked, and we are 
not satisfied that there is any satisfactory evidence that it was. 
We do not think that the plaintiff would have done nothing at 
all if his elephant had been grossly overworked and underfed 
and his own servants sent away in order to render this easier. 
The learned Subordinate Judge has given a gratuitous finding 
that the elephant died of exposure in the forest; but we find no 
reason for thinking that an elephant would suffer by being ex- 
posed to the monsoon. Moreover, the finding of the lower 
Court that the elephant was working until September is incon- 
sistent with this theory; for the monsoon must have ended by 
that time. We therefore find that the plaintiff has failed to 
make out a positive case of negligence. 

We are not however prepared to agree with the learned 
Advocate-General that the defendant, who through his agents 
had the care of the animal, was entitled to fold his arms and 
leave it entirely to the plaintiff to prove his case. Only the 
servants of the defendant are in a position to inform the Court 
of the conditions under which the elephant lived and died. The 
Court would have liked to have known for example what food 
was given to the animal, how much work it was given, what 
happened to it after P.W. 3 left, who was then looking after 
it, when it first began to show signs of a failure of power to 
do its work, when it became definitely sick, what was done for 
the animal when it first began to show signs of serious illness, 
under what circumstances it met its death, and what steps the 
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servants of the defendant took to care for it. There is evid- 
ence by the defendant and by P.W. 3, and P.W. 7 supports 
him in that respect, that the elephant had been showing some 
disinclination to work for some time before its death. Even 
in a case of heart disease, as the evidence of the Veterinary 
Surgeon (D.W. 6) would show, an animal would show certain 
symptoms of illness for some time before its death; and we 
feel sure that the illness of this elephant was not so sudden as 
the defendant would make out. We also think it extremely 
unlikely that after Velayudhan Chetty left, the animal was not 
worked at all. Even at the first, new mahouts had been 
brought in; and they would surely have become accustomed to 
the animal, and he to them, by the time Velayudhan left. The 
defendant has examined a Veterinary Officer of the Cochin 
State who claims to have conducted a post mortem examination 
and to have found that the animal died of a long-standing 
heart-disease. The learned Subordinate Judge has discussed 
his evidence at considerable length and he saw the witness in 
the witness-box; and we are not prepared to disagree, with him 
that the evidence of this witness is quite unreliable. For the 
reasons given by the learned Subordinate Judge, and in parti- 
cular because in the suit notice no mention was made of this 
post mortem and its result, we do not believe that a post mortem 
examination was held. We further feel it to be unlikely that 
the defendant’s agent Kochappu would have incurred the con- 
siderable expenditure of Rs. 60 for the examination without 
the defendant’s consent. D. Ws. 8 and 9 are the only other 
witnesses who claim to have an intimate knowledge of the 
working of the elephant, but D.W. 9 says that he left immedia- 
tely after Velayudhan. The lower Court came to the conclu- 
sion that these witnesses were not working in the forest at all 
and that their evidence is of no value. We are not prepared 
to disagree with this finding. The only other evidence giving 
intimate details of the life of the elephant is that of D. W. 3, 
a kariasthan of the defendant. D.W. 1, the head clerk of the 
defendant, went occasionally to the forest; and it was he who 
brought the Veterinary Officer. Three forest officials, D.Ws. 3 
4-and 10, said that they casually visited the scene of the timber- 
hauling operations and found the elephant tied up. Their 
evidence has been discredited by the learned Subordinate 
Judge, and it would not be very valuable even if accepted. 
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It is true, we think, that the defendant was not called upon 
to meet any case that was not put forward by the plaintiff in 
his pleadings, nor was it incumbent on him to prove a negative 
case that he was not negligent; but we are not satisfied that he 
frankly put before the Court the material within his peculiar 
knowledge, that would give the Court some idea of the condi- 
tion of the animal and the work done or neglected by it during 
the period that it was with him. Even in two of the cases. 
quoted by the learned Advocate-General on the question of the 
primary burden of proof in an action on negligence, the duty 
of the bailee cast upon him by S. 106 of the Indian Evidence 
Act is referred to. For example, in The Kitel a case decided 
in favour of the bailee, it was pointed out that the plaintiff 
had to put forward a reasonable explanation of the accident. 
In Dwarkanath v. The Rivers Steam Navigation Co., 
Lid.2, the suit barge was tied to another, which caught 
fire, the fire spreading from one barge to the other, with 
the result that certain goods which were the subject of the 
suit, were destroyed. This case was quoted by the learned 
Advocate-General to show that the burden lies upon the bailor 
to prove negligence by the bailee and that is what their 
Lordships held in that case. It was argued before them 
that under S. 106 of the Evidence Act the duty lay upon the 
defendant to explain the accident, the facts of which were 
known to him alone, in such a way as to prove that they were 
not negligent. Their Lordships agreed that a duty was cast upon 
the bailee under S. 106 of the Evidence Act; but they thought 
that the bailee had given a reasonable explanation of how the 
accident happened and that explanation should be accepted in 
the absence of proof by the plaintiff that negligence had 
occurred. A reasonable explanation is all that was required 
from the defendant in this case; but we cannot say that he has 
given one. It is only after the defendant, as bailee, has given 


’ a reasonable explanation of how the accident happened, that 


the plaintiff is called upon to prove a positive case of negli- 
gence. It would clearly be inequitable to call upon the bailor, 
who could have had no personal knowledge of how the 
accident happened, to prove a positive case of negligence when 
the bailee has failed to set forth the circumstances that led to 
the sickness and death of the animal. 





1: (1933) ER. Probate 154. 2. (1917) 27 C,L.J. 615 (P.C.). 
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A slight modification of the decree will have to be made 
as the movables claimed in the plaint are said to be still 
available. The Rs. 100 awarded by the lower Court will 
therefore be ordered to be paid only in the event of the articles 
not being returned within two months. 

The appeal is therefore dismissed except as indicated in 
the above paragraph; but in view of the fact that the plaintiff 
has failed on the principal ground on which this appeal has 
been argued and has put forward untenable contentions in both 
Courts, we think that it would not be just to call upon the 
defendant to pay the costs of the plaintiff throughout. While 
not interfering with the order of the lower Court as to costs, 
we will pass no order as to costs in this Court. 

S. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Justice VARADACHARIAR. 


V. Kameswara Aiyar and 
another .. Appellants* (Plaintiffs) 
v. 
The Secretary of State for 
India in Council repre- 
sented by the Collector : 
of Madura and others .. Respondents (Defendants). 


Ryotwari land—Levy of increased tax on landowner for excess use of 
water—Absence of evidence to connect the greater flow of water to any act of 
the landowner—Levy illegal in the circumstances—Refund with interest 
ordered. 

Where the appellant was undoubtedly the owner of a ryotwari land 
registered as wet and on the occasion in question water flowed on to his land 
only through the customary sluice and all that was found by the lower Court 
was that because there was some obstruction caused by some unknown person 
to a sluice much lower down, the water banked up in the channel with the 
result that through the customary sluice of the appellanta greater volume 
of water than might otherwise have flowed’ did happen to flow. 


Held, that in the absence of evidence to connect the appellant with the 
blocking up of the channel at the lower point the appellant would be justified 
in his claim of the amount illegally levied from him with interest thereon at 
6 per cent. per annum from the date of institution of the suit till the date of 
payment. 

Kanniappa Mudaliar v. Secretary of State for India, (1935) 69 M.L.J. 728: 
ILL.R.'59 Mad. 107; Secretary of State for India in Council v. Veeranna, 
(1937) 1 M.L.J. 732 (F.B.) and Krishna Row v. Collector of Krishna, (1914) 

26 M.L.J. 210, dissented from. : 








* S. A. Nos. 761 and 762 of* 1933. 28th April, 1937. 
44 
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-Appeal against the decree of the District Court of Madura 
in A.S. No. 92 of 1931 preferred against the decree of the 
Court of the District Munsiff of Madura Town in O. S. No. 
322 of 1929. 


K, S. Sankara Aiyar and T. V. Rajagopalan for Appel- 
lants. 


The Government Pleader (K. S. Krishnaswami Ae) 
and T. B. Balagopalan for Respondents. 

The Court delivered the following 

Jupcment.—In view of the decisions in Kanntappa 
Mudaliar v. Secretary of State for Indial and Secretary of 
State v. Veeranna? these second appeals must be allowed. The 
appellant is undoubtedly the owner of ryotwariland registered 
as wet and on the occasion in question water flowed on to his 
land only through the sluice through which he is authorised to 
take water. All that is found is that because there was some 
obstruction caused by some unknown person toa sluice much 
lower down, the water banked up in the channel with the 
result that through the customary sluice of the appellant a 
greater volume of water than might otherwise have flowed did 
happen to flow. No serious attempt has been made to connect 
the appellant with the blocking of the channel at the lower 
point. On these facts, the principle of the decisions above 
referred to is clearly applicable, because the appellant could 
not be said to have “used?” the water in the sense there 
explained. After those decisions, it is no longer possible to 
follow the observations of Ayling, J., in Krishna Row v. The 
Collector of Krishna’ in all their generality. 

It does not appear to me to involve any distinction in 
principle merely to say that in the prior cases water flowed 
through a breach in the channel, whereas here the excess flow 
through the customary sluice was the result of somebody’s act 
in blocking up some lower sluice. If the appellant had in some 
way been connected with the blocking up of the sluice, the 
position might be different. In the absence of anything of that 
kind, it cannot be maintained that the appellant, who had 


‘already cultivated these lands in an authorised manner, must 


1, (1935) 69 M.L.J. 728: I.L.R. 59 Mad. 107. 
2. (1937) 1 M.L.J. 732 (F.B.). 
3. (1914) 26 M.L.J. 210. 
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be held to have improperly used thé extra water that came to 
his lands through his customary sluice without any act of his 
own. 

The second appeals are allowed and the plaintiffs given a 
decree for refund of the amounts claimed to have been 
illegally levied, with interest thereon at six per cent. per 
annum from the date of the institution of the suit till date of 
payment. In dealing with the question of costs, I cannot 
overlook the circumstances that the state of the decisions as 
they stood at the time when the assessment was levied was such 
as to warrant the course adopted by the revenue authorities, In 
the circumstances, I think the proper order will be that in the 
Courts below each party should bear his own costs but that in 
this Court the appellant in each case will be entitled to his 
costs. Time for payment is three months. 

Leave to appeal is refused. 

K. C. Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIcE VENKATASUBBA Rao AND MR. 
JUSTICE VENKATARAMANA RAO. 


N. Duraiswami Aiyar, Receiver, 
Punganur Zamindari .. Appellant* in all (Defendant). 

Couri-Fees Act (VII of 1870 as amended in Madras), Sch. I, Art. 1 and 
Sch. II, Art. 17-B—Suit under S. 112, Madras Estates Land Act—Appeal 
breferred by landlord—Court-fee payable. 

Where the landlord prefers an appeal against the decision ina suit filed 
by a tenant undar S. 112 of the Madras Estates Land Act, the subject-matter 
of the appeal cannot be said to be incapable of valuation within the meaning 
of Art. 17-B of Sch. II of the Court-Fees Act as amended in Madras. In such 
a case the value of the subject-matter of the appeal cannot be more than the 
annual rent, the recovery of which is resisted, and consequently an ad 
valorem fee paid on such rent is quite sufficient. 

Aiyaswami Aiyar v. District Board, Tanjore, (1929) 57 M.L.J. 510: I.L.R. 
52 Mad. 972, overruled. 

Appeals against the decrees of the District Court of 
Chittoor in A. S. Nos. 98 and 133, 134, 132, 111, 99, 135, 136, 
137, 138, 139 and 140 of 1934 preferred respectively against 
the decrees of the Court of the Sub-Collector of Madanapalle, 
in S. S. Nos. 7, 5, 6, 4, 3, 8, 9, 10, 11, 12, 13 and 14 of 1933 


respectively. 








*S, A. Nos. 50 to 61 of 1937. 25th January, 1937. 
(S. R. Nos.. 12284, etc. of 1935). $ 
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B. Somayya and N. C. Vijiaraghavachari for Appellant. 

N. Srinivasa Aiyangar for The Government Pleader 
(K. S. Krishnaswami Aiyangar) on behalf of the Crown. 

The order of the Court was delivered by 

Venkatasubba Rao, J.—The question raised in this batch 
of second appeals is, what is the right principle to be applied 
in regard to valuation of suits filed under S. 112 of the Madras 
Estates Land Act? Chapter VI of that Act deals inter alia. 
with the sale of the ryots’ holdings for arrears of rents due. 
S. 111 provides that when an arrear is not paid within the 
revenue year in which it accrued due it shall be lawful for the 
landholder to. sell the holding or any part thereof in the 
prescribed manner. S. 112 then enacts that it shall be incumbent 
on the landholder intending to avail himself of this power, to 
serve a written notice on the defaulter, first, stating the amount 
due and secondly informing him that in default of his paying 
the amount or of his filing a suit contesting the landholder’s. 
right to sell within the time specified, the holding or a part 
thereof, as the case may be, will be sold. The present appeals. 
arise out of suits filed by the tenants concerned under the last 
mentioned section. In both the Courts below, the tenants were 
successful and the second appeals here have been filed by the 
landholder. The question is, what is the proper court-fee 
payable on these appeals? The landholder contends in the 
words of the office note, that: 

“The value of the subject-matter is not more than the annual rent the 
recovery of which is resisted”. 

And on that basis he has paid an ad valorem court-fee in 
each appeal. As, however, a different view prevailed in 
Aiyaswami Atyar v. District Board, Tanjore,! the question was 
referred to one of us, Venkataramana Rao, J., who, in view of 
the importance of the point raised, has directed the matter to 
be placed before a Bench. It is thus that these cases have 
come to be heard by us. 

The only case in which this question directly arose is 
Aiyaswami Aiyar v. District Board, Tanjore,1 decided by 
Anantakrishna Aiyar, J. The learned Judge there held that 


‘in the case of a suit under S. 112: 


“Ttis not possible to estimate at a money value the subject-matter in 
dispute” ar 


And that therefore Art. 17-B of the second schedule 


1. (1929) 57 M.L.J. 510: I.L.R. 52 Mad, 972. 
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applies. In arriving at this decision, he relied by way of 
analogy, upon certain three classes of cases, where in the 
circumstances existing in them, it was held that the subject- 
matter was incapable of valuation. The reasoning of the 
learned Judge seems with great respect far from convincing; 
on the contrary, there is another case* decided by Ananta- 
krishna Aiyar, J., himself, which on account of its resemblance 
to the present case, may be said to have a greater bearing on 
the point raised. The question raised was, what was the 
proper court-fee payable in respect of suits filed under S. 95 
of the Madras Estates Land Act? That section, like S. 112 
(the provision with which we are dealing) also occurs in 
Chapter VI of the Act and refers to a suit by the ryot to 
contest the distraint effected by the landholder. It provides 
that a notice shall be served on the defaulter, requiring him 
either to pay the amount demanded or to institute a suit 
‘contesting the distraint within the specified period. It will be 
seen that these two Ss. 95 and 112 occur not only in the same 
chapter, but have been enacted to serve the same purpose and 
prescribe similar, if not identical, procedure. The learned Judge 
has held, that where suits are filed under S. 95, it is possible to 
estimate the subject-matter in dispute; if that conclusion is 
right (and in our opinion it is), it is reasonably clear that the 
same view should prevail in respect of suits under S. 112. 


The notice mentioned in S. 112 is required to state, in the 
first place, the amount due for arrears which amount, it is 
obvious, represents both the extent of the tenant’s alleged 
liability and the measure of his interest in the intended suit. 
The learned Judge observes that in a suit to be filed by the 
tenant, he may direct his attack not against the quantum of 
the rent claimed, but against the sufficiency of the service of 
notice and therefore concludes that the amount of rent cannot 
be the criterion. With great deference there is some fallacy 
which seems to underlie this reasoning. From the tenant’s 
point of view, what he contests is the landholder’s right to sell 
for the arrear claimed, and if he succeeds, his opponent’s right 
to proceed with the intended sale, comes for the time being, to 
an end—on what particular ground the tenant makes good his 
contention, being for this purpose, a matter of no consequence. 


[* The reference is to Maharaja of Prttapuram s v. Cheikans Venkata- 
rayanim Garu, (1929) 57 M.L.J. 260, Rep.] $ 
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As observed in Bunwari Lal v. Daya Sunker Misser1, the word 
used in Art. 17-B is ‘estimate’, which involves the “idea of 
approximation ”, that is to say, all that is contemplated is that 
the subject-matter is capable of being approximately, and by 
no means accurately valued. Anantakrishna Aiyar, J., observes, 
as a further argument in support of his conclusion, that in the 
case of a taxing statute a construction most beneficial to the 
subject should be adopted. This canon bas obviously no appli- 
cation. In the case decided by the learned Judge Aiyaswami 
Aiyar v. District Board, Tanjore,2 the landholder was interest- 
ed in arguing having regard to the amount of the fee payable 
on the ad valorem basis that Art. 17-B applied; in the present 
cases he is interested in putting forward the very opposite of 
that contention, as the court-fee which he would be liable to 
pay, were that article applicable would be greater than the 
amount payable ad valorem on the annual rent claimed. 

In the result, we decide that the contention of the land- 
holder’s counsel must prevail. The learned Government Pleader, 
we may observe, has supported that contention stating frankly 
that his desire is to obtain a considered ruling. 

We think that as between the Government and the Govern- 
ment Pleader Rs. 75 for the whole batch would be the proper 
fee. 


B. V. V. Order made. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘PRESENT :—MR, JUSTICE VENKATASUBBA Rao. 





C. Ramasubbier .. Appellant* (Plaintif) 
U. 
G. Muhomed Khan Saheb and 
another .. Respondents (Defendants). 


Easement—Right to throw filthy water on neighbour's land—Mode of 
acquisition—Exercise for term short of statutory period—A ctionable nuisance 
—Remedy by way of injunction—Mere delay whether disentitles party to 
relief—Easements Act (V of 1882), S. 15. 

The right of throwing filthy water on a neighbour’s land is an easement 
which can only be acquired either by grant or under S.15 of the Easements 
Act by prescription. Where such a right has not been acquired by prescrip- 
tion, the enjoyment being for less than the statutory period, the act of pollut- 








1. - (1909) 13 C.W.N. 815. 
2, (1929) 57 M.L.J. 510: LL-R.52 Mad. 972, } 
* S, A. No. 313 of 1933. 22nd March, 1937. 
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ing amounts to a nuisance which is actionable. The injured party may in 
such a case apply to the Court for an injunction without having recourse to 
the remedy of abating the nuisance; and the mere fact that there has been 
delay on the part of the plaintiff will not disentitle him to the relief of in- 
junction if the situation of the parties has not been altered by such delay. 


Goddard on Easements, 8th Edition, pp. 438, 447; Pollock on Torts, 13th 
Edition, pp. 426, 442; Bonner v. Great Western Railway Co., (1883) 24 Ch. D, 
(C.A) 1; Lindsay Petroleum Co. v. Hurd, (1874) 5 P.C. 221 at 240 and 
Greenhaigh v. Brindley, (1901) 2 Ch. 324 at 328, referred to. 


Second appeal against the decree of the Court of the 
Subordinate Judge of Salem in A. S. No. 84 of 1931, preferred 
against the decree of the Court of the District Munsif of 
Dharmapuri in O. S. No. 398 of 1929. 

K. Subba Rao for Appellant. 


T. Krishnarajan for Respondents. 


The Court delivered the following 


JupcmMent.—The judgment of the lower appellate Court 
is in my opinion utterly wrong and cannot be supported. The 
plaintiff and the defendant own adjacent houses with backyards 
abutting on each other. A drain has been constructed on the 
defendant’s land, through which the sewage is poured through 
an opening into the plaintiff’s backyard. Somewhere near the 
drain on the defendant’s property stands a latrine. The plaintiff 
complains that the defendant has no right to pour the filthy 
matter on his land and prays for an injunction both to restrain 
him from doing so and to direct the removal of the drain. The 
finding of both the Courts is, that the drain on the date of the 
suit was in existence for about thirteen years, and the simple 
point that arises for decision is, whether the plaintiff is entitled 
to the remedy of injunction. The right of throwing filthy 
water on a neighbour’s land is an easement which can be 
acquired either by grant or under S. 15 of the Easements 
Act by prescription: the words “ any other easement ” in that 
section are comprehensive enough to include such a right. 
Where such a right has not been acquired, the act of polluting 
amounts to a nuisance which is actionable. In an action for 
nuisance (and in my opinion this is essentially a suit of that 
sort) the defendant may justify his act by relying upon pre- 
scription; but in this case, his enjoyment, as already stated, 
being for less than the statutory period, that defence is not 
available to him. Transmitting filthy water may be likened to. 
the polluting of the air and in both cases there is a right of 
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action. The following passage in Goddard on Easements, 
dealing with the subject of polluting the air, shows what the 
true legal principle is underlying such an action: 

A right to pollute the air has been shown to be an easement which can 
be acquired only by grant or by prescription—that is, when an uninterrupted 
practice of polluting has been continued for twenty years in a manner capable 
of being resisted on account of it being a nuisance and it has not been 
resisted”. 

Then he goes on to say that a person, until an adverse 
easement is gained against ‘him, may rely upon his natural 
right and sue for the pollution. (Goddard on Easements, 8th 


_ Edition, p. 438.) 


That is to say, in respect of the throwing of filthy water, 
asin the case of polluting the air, an action lies for nuisance, 
which the defendant can resist by proving an acquisition by 
him of the easement, or, in the words of Pollock, “ the defen- 
dant may in some cases justify by prescription”. (Pollock on 
Torts, 13th Edition, p. 426.) Thus, if the defendant could 
establish an adverse right acquired by prescription, what would 
otherwise amount to a nuisance would cease to be so; or, what 
amounts to the same thing, the act complained of would cease 
to be an actionable nuisance. In this case, upon the facts that 
the plaintiff is entitled to some remedy, there can be no doubt. 
The remedies for nuisance are three-fold: abatement, damage 
and injunction. The plaintiff here could have abated the 
nuisance by merely filling up the hole opening on his land; but 
where the remedy by injunction is available, that is, the pre-. 
ferable course as abatement may prove a hazardous proceeding. 
(Pollock on Torts, 13th Edition, p. 436.) However, had the- 
plaintiff chosen by his own act to abate the nuisance, would the 
Court have granted at the defendant’s instance an injunction? 
In Bonner v. Great Western Railway, Co.1, the plaintiff was the 
owner of a house, some of the windows of which overlooked 
a piece of land belonging to the Railway company. After the 
house had been in existence for sixteen years, the company put 
up a screen opposite the plaintiff's windows to prevent his 
acquiring an easement of light and air. The plaintiff brought 
an action for injunction and the Court of Appeal held that he 
had. no equity to restrain the company from taking measures 
to prevent prescriptive rights from being acquired for windows 





1. (1883) 24 Ch. D. (C. A.) 1. 
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looking upon their land. Baggallay, L. J., observes that it is 
contrary to every principle that a person who has no right 
should obtain an injunction to restrain anybody from doing 
that which will interfere with his acquiring a right, by reason 
of his being unmolested for a certain length of time (p. 8). 
This case is not exactly parallel, there being no question there 


of anything amounting to a nuisance; but it furnishes an 


illustration of the right which a person has, to take measures 
to prevent prescriptive rights from being acquired. 


But then it is said (and that is the view of the lower Court) 
that the plaintiff has been guilty of laches which disentitles him 
to an injunction. Turning again to Goddard, the following 


tion: 


“Although the circumstances of a case may. be such that the Court 
would, in its discretion, think it a case fit for the grant of an injunction, to 
restrain pollution of air, it is always essential for the obtaining of that remedy 
that the party injured shall not have acquiesced in the pollution, nor have 
slept upon his rights, for if he has done so the Court would refuse an in- 


junction, though it would probably award him damages for the injury’. 


(P. 447.) 


I cannot-understand what possible equity can be urged on 


the defendant’s side in the present case. Granting that there 
has been laches (I assume this for the sake of argument) how 
has the defendant’s position been prejudiced thereby? The 
case is not one of demolition or destruction of costly structures 
and the loss, if any, which the defendant will suffer by his-re- 
moving or diverting the course of drain, is in my opinion 
negligible. Whether an injunction shall be granted or not in 
any case, is inthe judicial discretion of the Court, now guided 
by principles which have become pretty well settled. (Pollock 
ón Torts, 13th Ed., p. 442.) As Sir Barnes Peacock observes: 
“fan argument against relief, which otherwise would be just, is 
founded upon mere delay, that delay of course not amounting to a bar by 


any statute of limitations, the validity of that defence must be tried upon 
principles substantially equitable.” 


Then again: 


“ Two circumstances, always important in such cases, are, the length of 
the delay and the nature of the acts done during the interval, which might 


affect either party and cause a balance of justice or injustice in taking the 


one course or the other, so far as relates to the remedy”, - 
45 


passage shows what the principle is, underlying this conten- 
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In that case his Lordship after adverting to the facts, con- 
cluded by observing, that there was no reason to attach any 
importance to the defence founded upon time, as the situation 
of the parties had in no substantial way been altered either by | 
delay or by anything done during the interval. (Lindsay 
Petroleum Co. v. Hurd1.) In a case of this sort the defence 
based upon delay is not, in my opinion, entitled to much weight. 
Farwell, J., points out (and that accords with one’s experience 
of human nature), the changes are far greater that the injured 
party will assert his rights in the second rather than in the first 
half of the prescriptive period. (Greenhaigh v. Brindley2.) A 
person may be willing to submit to an injury for some time: 
that does not mean that from his attitude it should be inferred 
that he wishes to put up with it for ever. Again, when he is 
conscious that he may terminate it at his pleasure, he may not 
complain ; that is different from saying that he acquiesces in the 
opposite party acquiring a legal right to inflict the injury. 


l In the result, an injunction will issue prohibiting the 
defendant from pouring the sewage upon the plaintiff’s back- 
yard‘and secondly, directing him to remove or divert the drain 
to such an extent or in such a manner as to prevent the trans- 
mission on the sewage to the aforesaid backyard. This order 
applies to the upper as well as the lower drain. The relief 
granted by the lower- appedate Court in respect of the eaves 
will stand. 


In regard to costs thisis the order I make. The trial 
Court’s order pertaining to them willbe maintained. In the 
lower appellate Court the appellant before me will get his costs 
in Appeal No. 84 of 1931 and here the second appealis allow- 
ed with costs. Leave to appeal is refused. 


PRAA Appeal allowed. 


. oa ms ini i ner renee? 


1 (1874) 5 P.Ce22t at 240. ` ‘2.- (1901) 2 Ch, 324 at 328,” * 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice NARADACHARIAR AND MR. Jus- 
‘TICE PANDRANG Row. 5 ; 


Sri Rajah Vijiya Apparao Savai 
Aswarao Bahadur Zamindar - ; 
Garu and another .. Appellanis* (2nd Plaintiff 

and Nil) paws 

> 2 v. 

The Secretary of State for India 

- in Council represented by the 

' Government Agent and Collec- 
tor, East Godavari at Coca-- 
nada .. Respondent (Defendant). 


Madras Revenue Recovery Act (II of 1864), S. 58—Revenue assessment— 
Revision of rates within the period of thirty years by notification under 
Government Order—Valid, . 


Where there can be no doubt that the assessment which a landowner 
(plaintiff) was called upon to pay was one which the Government actually 
“sanctioned by their Order, the landowner cannot by a civil suit question 
such assessment as illegal in the face of S. 53 of the Madras Revenue 
Recovery Act. 


The principle laid down in Kelu Nair v. Secretary of State for India in 
Council, (1925) 49 M.L.J. 79: LLL.R. 48 Mad. 586, will not avail the Dees in 
the circumstances of the case. 


‘Appeal against the decree of the District Court of East 
- Godavari at Rajahmundry dated 11th April, 1935 in O. S: No. 
-57 of 1933 (O. S. No. 4 of 1931 on the file of the Court of the 
‘Government Agent, East Godavari at Cocanada). 
P. V. Rajamannar and K. Subba Rao for Appellants. 
The Government Pleader (K. S. AUIS ESSAY Aiyangar) 
for Respondent. 
‘The judgment of the Court was delivered by 
Varadachariar, J.—The appellant is the superior proprietor 
‘of the Bhadrachalam Estate; he filed the suit for a declaration 
‘that the assessment imposed on that estate for a period of 30 
years from Fasli 1332 was ulira vires and illegal, as being in 
contravention of certain Government Orders of 1886 and 1922. 
The assessment itself was imposed in pursuance of G. O. No. 
1373 dated 10th September, 1923 (Ex. V). ‘It is this Govern- 
ment Order that directed the publication of the notification, 
which has been marked Ex. D in the case stating that a 








* Appeal No, 157 of 1935. ear ays . , 18th March, 1937. 
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revision of the rates and conditions of assessment in the 


Bhadrachalam taluk will be carried out with effect from Fasli 
1332, in accordance with the orders conveyed in G. O. No. 815 
Rev., dated 5th May, 1922. 

Ex. V shows that at the time.of passing that order, the 
Government had before them a communication from the Board 
of Revenue dated 9th May, 1923. That apparently was the 
letter of the Board containing the revised statements called for 
in paragraph 11 of G. O. No. 815 dated 5th May, 1922 
(Ex. C). There can thus be no doubt that the assessment 
which the plaintiff has been called upon to pay is the one which 
the Government actually sanctioned by their Government 
Order of September, 1923. If this is the true position on the 
facts, it is difficult to see how any civil suit will lie to ques- 
tion stich assessment in the face of S. 58 of the Madras 
Revenue Recovery Act. 

The principle laid down in Kelu Nair v. Secretary of State 
for India in Council will not avail the plaintiff in the circum- 
stances of the present case. We do not therefore think it neces- 


sary to consider whether any observations in that judgment 


require any qualification. Assuming for the sake of argument 
that a notification in terms of Ex. D will give sucha right toa 
landholder as will entitle him to maintain a suit to impeach any 
assessment made.in contravention of that notification, there. 
can be no doubt that the notification must be construed in the 
light of the whole Government Order of which it formed a 
part, and as we have already pointed out above, the assessment 
now imposed upon the plaintiff is the very assessment sanction- 
ed by that Government Order. 


The learned District Judge has also examined the plain- 
tiffs contention on the merits and has come to the conclusion 


. that apart from the bar to the maintainability of the suit, the 


assessment imposed under G. O. No. 1373 of September, 1923, 
has.not departed from the principles supposed to have heen 


Jaid down in the Government Order of May, 1922. We may 
_go further and observe that, on a reading of the whole 
document, the Government Order of May, 1922, cannot be 
-said to have laid down any particular principle at all but merely 
-accepted what has been going on during the period of the prior 





1. (1925) 49 M.L.J. 79: LL.R, 48 Mad. 586, 
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30 years’ settlement and suggested certain modifications to be 
made in making the re-settlement in the light of changes that 
` had taken place between 1890 and 1920, The Deputy Collector 
had made certain proposals in that behalf, and the Revenue 
Board had made their remarks on those proposals. It is in 
- connection with those details that the Government Order of 
May, 1922, gave certain directions, and the Government had 
accordingly to call upon the Board by paragraph 11 of Ex. C 
to submit revised statements in the light of the directions con- 
tained in the preceding paragraphs. We may also observe 
that, while there was an intelligible reason for giving a parti- 
cular guarantee to the superior proprietor at the settlement of 
1890, namely, that the higher rate of assessment then 
introduced should be so brought into force as not to reduce his 
net income by more than 15 per cent. of what it was previously, 
there was no occasion in 1920 for giving any such guarantee 
with reference to the proprietor's net income immediately 
preceding 1920, because, in the re-settlement sought to be 
introduced in 1920, there was no enhancement of the rate of 
‘assessment; only the additional beriz that was being realised 
by the proprietor on account of enhancements of rents in the 
Estate and of extension of cultivation, was also brought into 
calculation in fixing the assessment, with the result that 
the amount of revenue payable to the Government became 
larger. This did not threaten his net income in the sense in 
which it was threatened in 1890. Government therefore 
rightly pointed out in Ex. F that the landlord had no reason to 
complain when the net additional income realised by him was 
also sought to be subjected to assessment at the pre-existing 
rate of assessment. We therefore agree with the learned 
District Judge that even on the merits, the plaintiff has 
no ground of complaint. 
The appeal fails and is dismissed with costs. 


K.C. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice LAKSHMANA RAo. 


Pazhangotte Unnikanna Menon .. Appellani* (1st Plaintiff) 
. v. 

Karimkulangara tarwad Karnavan, 
Lakshmi Vayankara Amma’s son 

Kesavan Unni Nair and others .. Respondents (Defendants 

an 1 to 29, 37, nil, 49, 39, 

48, 40 and nil). 

Madras Hindu Religious Endowmenis Act (II of 1927 as amended by 

“Act 1930), Ss. 18 and 76—One of irusiees of a temple executing kanom lease 

to another without concurrence of other trustees—Kanom invalid—General 

law—How far sections of the Act enable a trustee to deal with it. 

Where a suit was filed for redemption of a kanom granted by the trustees 
‘of a Malabar temple in favour of the tarwad of the defendants and the only 

„question for determination was. whether the melkanom granted by the 2nd 
plaintiff, one of the five trustees, to the first plaintiff, was valid, 

Held, (1) since neither the melkanom was granted in consultation with 
the other trustees nor was it the act of the majority, it would not be valid 
under the general law. [Kunhan v. Moorthi, (1910) 20 M.L.J. 951: 1.L.R. 34 
Mad. 406.] The execution of renewals in favour of the original kanomdars 
by the other trustees independently of the second plaintiff could not possibly 
entitle the second plaintiff to act by himself. 

(2) Moreover S. 760f the Madras Hindu Religious Endowments Act 

„does not empower the Board to authorise an alienation of temple property by 
persons, not competent under the general law to deal with it. 

‘The Act does not authorise the Board to ignore the existence of heredi- 
a trustees or’ supersede them. 


. Appeal against the decree of the Court of the Subordinate 
‘Judge of Palghat in A.S. Nos. 44 and 45 of 1932 preferred 
against the decree of the Court of the District Munsiff of 
Fee in O.S. No. 51 of 1929. 

i C. Unikanda Menon for Appellant. ' 
A, Sivarama Menon, S. Venkatachala Sastri, K. Kutti- 
krishna Menon and C. V. Mahadeva Aiyar for Respondents. 


The Court delivered the following 

JupGMENT.—This second appeal arises out of a suit for 
redemption of a kanom granted by the trustees of the Chen- 
gattoor Ayyappan temple in favour of the tarwad of defend- 
ants 1-to 29 and the sole question for determination is 
whether the melkanom granted by the second plaintiff, one of 
the five trustees, to the first plaintiff, is valid. The melkanom 
was not granted in consultation with the other trustees nor is it 
the act of the majority. It would therefore be invalid under 





* S.A. No, 202 of 1933, 15th March, 1937, 
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the general law, vide Kunhan v. Moorthi! and the execution of 
renewals in favour of the original kanomdars by the other 
trustees independently of the second plaintiff cannot possibly 
entitle the second plaintiff to act by himself. The melkanom in 
question cannot therefore be upheld under the general law, 
nor does S. 76 of the Madras Hindu Religious Endowments 
Act empower the Endowments Board to authorise an aliena- 
tion of temple property by persons not competent under the 
general law to deal with it. That section only invalidates 
alienations of the kind specified therein by competent persons 
unless sanctioned by the Board on the ground of necessity or 
benefit. and, as pointed out in Ramaswami Poosari v. The 
Madras Hindu Religious Endowments Board? in which the 
powers of the Board under S.18 of the Act as amended in 1930 
were considered, the Board has no powers of interference 
with hereditary trustees of excepted temples, as in this case, 
in matters of internal management. The Act does not autho- 
rise the Board to ignore the existence of hereditary trustees or 
supersede them, nor does S. 18 empower the Board to autho- 
rise an alienation of temple property by a person not competent 
to deal with it under the general law. There was also no 
occasion for the exercise of any emergency powers and it 
follows that the Subordinate Judge was right in holding that 
the melkanom was invalid. The suit was therefore rightly 
dismissed and the first plaintiff may enforce his claim, if any, in 
respect of the renewal fee for the melkanom in a separate suit. 


‘The second appeal therefore fails and is dismissed with 
costs of the third respondent. 


' Leave is refused. 
K.C. * — Appeal dismissed. 
p : PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad.] 
_ Present:—Lorp MACMILLAN, SIR SHADI LAL AND SIR 
GEORGE RANKIN, 


Parmeshari Din .. Appellant* 
K2 
Ram Charan and others .. Respondents. 


Transfer of Property Act (IV of 1882 as amended), S.52—Doctrine of 
lis pendens—Transferee as representative in inter est—Delivery of possession 
of property transferred—Other party not bound. 





et 20 M.L.J. 951: LL.R. i Mad. 406. 2. (1934) 68 M.L.J. 178, 
k E P. Appeal No. 47 of 1935 and _ 14th June, 1937,-_ 
Allahabad See No. 14 of 1933. 
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_ P.C. Where a person obtains property by transfer from the defendant pendente. 

Pacmeshan lite he should be treated as the representative in interest of the transferor 

in defendant, and he is bound by the result of the decree. And the mere circum- 

v. stance that he got possession from the defendant in pursuance of a transfer, 

Ram which was invalid as against the plainutts cannot detract from their rights 
Charan. under the decree. 


Bellamy v. Sabine, (1857) 1 De G.and J. 566: 44 E.R, 842, referred to. 
Decision of the Allahabad High Court affirmed. 


V. K. Krishna Menon for Appellant. 

Respondents not represented. - 

14th June, 1937. Their Lordships’ judgment was 
delivered by 

Sir Sır SHapi Lar.—This appeal, which has been heard ex 
Shadi Lal. parte, raises the question of the application of the doctrine of 
lis pendens toa transfer of immovable property, upon which 
the appellant founds his claim. The facts bearing upon the 
question lie within a narrow compass. The plaintiffs, who are 
respondents before their Lordships, were mortgagees of the 
property in dispute, and commenced in 1923 an action for the 
foreclosure of the mortgage against the mortgagor, Nurul 
Hassan and one Ram Narain. They obtained, on the 30th 
September, 1924, a preliminary decree for foreclosure, which, 
after an unsuccessful appeal by Ram Narain to the Chief 
Court at Lucknow, was followed on the 28th July, 1928, bys a 

final decree for foreclosure. 

The decree-holders then made an application for the re- 
covery of the property by executing their decree, and obtained 
symbolical possession from the judgment-debtors. The appel- 
lant, Parmeshari Din, was, however, in actual possession of it, 
and he based his title to it upon a usufructuary mortgage grant- 
ed to him by Nurul Hassan on the 15th February, 1924, and 
upon a sale of the equity of redemption in February, 1928, in 
execution of a money decree against the mortgagor. It will 
be observed that the mortgage and the sale invoked by the 
appellant took place during the pendency of the plaintiffs’ suit 
for foreclosure; and the plaintiffs, relying upon the rule of lis 
pendens, sought to recover possession of the property from the 
transferee. The Court of first instance dismisséd the applica- 
tion, but the Court of Appeal has granted it, holding that the 
transfer in favour of the appellant being pendente lite cannot 
adversely affect the rights of the plaintiffs; and that the 
appellant is bound by the decree im their favour to the-same 
extent as his transferor. 


{w 
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Against the judgment of the Court of Appeal, the trans- 
feree has preferred this appeal, and it is argued on his behalf 
that the doctrine of lis pendens does not apply,.as there was no 
active prosecution of the ‘suit, when the transfer in question 
was made. Now, S. 52 of the Transfer of Property Act IV of 
1882, which embodies the rule of lis pendens, prohibited a 
transfer made during the active prosecution of a suit or pro- 
‘ceeding in which any right to immovable property was directly 
and specifically in question. The expression “active prosecu- 
tion”, which existed in the section before its amendment in 
1929, led to much uncertainty in the application of the rule, 
and caused a divergence of judicial opinion. It was felt that 
the standard of diligence, which would constitute “active pro- 
secution”, could not be defined with precision. To remove this 
uncertainty, the law was amended in 1929, and the amending 
Act XX of 1929 substituted the word “pendency” for the 
-phrase “active prosecution” ; and there can now beno difficulty 
in deciding whether the transfer was made during the pendency 
of a suit or proceeding. 

It is clear that the question of the active prosecution of a 
‘suit is one of fact, but it was not suggested in either of the 
Courts in India that the plaintiffs had not actively prosecuted 
the suit, and were consequently debarred from availing them- 
selves of the rule of lis pendens. The learned Judges of the 
Court of Appeal had, therefore, no opportunity to express 
their opinion on this point; and their Lordships cannot enter- 
tain an objection, which depends upon a question of fact not 
«dealt with below. Upon the record before them, there is no 
indication of any delay or remissness in the prosecution of the 
‘suit, for which the plaintiffs can be held responsible. 

Their Lordships, therefore, agree with the High Court 
that the transfer relied upon by the appellant cannot prejudice 
the rights of the decree-holders, and that he cannot resist the 
‘decree obtained by them. 

It is then said that the appellant was not a party to the 
decree which is sought to „be executed against him. But he 
took the property from the defendant pendente lite and must 
be treated as his representative in interest. He is bound by 
the result of the decree. If he-had not obtained possession of 
the property from the defendant, the latter would have been 


required to deliver it to the plaintiffs. And the mere circum- 
stance that :he got possession fromithe defendant in pursuance 
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of-a transfer, which was invalidas against the plaintiffs, 
cannot detract from`theirrights under thé décrée. As observ- 
ed by Cranworth,. L.C.,-in - Bellamy’ v. Sabine! “pendente lite 
neither party- to the ‘litigation: can alienate property in dispute 
so as to affect his opponent’ -The decree-holders are, there- 
fore, entitled to-execute the decree against the ‘appellant, who 
is ‘the representative -of their judgment-debtor. As stated 
above, they obtained only symbolical possession from the judg- 
ment-debtor, and there-is no reason why they should not be 
allowed to proceed against his zEEEPentaHy who is in ota 
possession of the property. - 

The dispute between the appellant and the decree-holders 
related to the execution of the ‘decree, and, as he was the 
representative of the judgment-debtor, the Court executing the 
decree had jurisdiction under S; 47 of the Civil Procedure 
Cote to deteimine that dispute. The Court of first instance 
did: determine it; arid; as all the-requirements of the section 
were satisfied, the decree-holders were entitled to, appeal 
against that decision to the High Court. 

‘In their Lordships’ opinion the appellant cannot be allow- 
ed'to defeat the claim of the decree-holders. Their Lordships 
will, _ therefore, humbly advise His “Majesty ‘that the appeal 
should be'dismissed. ` They ‘will, however, make no.order as 
to: the costs of the appeal, as there is no. appearance before 
them by, or on behalf of, thè respondents. ` 
g Solicitors for Appellant: Nehra & Co. Spee saat 

R. C. G ` N ——.. Appeal dismissed. 

PRIVY COUNCIL. 
[On appeal bom the High ‘Court of Judicature at Bombay: 1. 

PRESENT :—-LorpD MACMILLAN, SIR SHADI LAL AND SIR 
GEORGE RANKIN. '- - Be ee 
Goswamini' Shri Kamila: Vahooji 
Maharaj of Kutch Mandvi, 

- by. ‘her ; Morey"  Dharamidas s- ah Ha 
` Tribhovańdas“ ois $ -Appellant Den 





T hë: Collector: of Bortibay: - ’ ORIN 


“Grant—Exemption from land- revenue Burden of proof—Presumption 
as t6 lost grant—Prescriptive right.to exemption—Proaf—Bombay City Land 
ere er aa ee T 


eat ns y, (IBS 1 De G. and J. 566.44 E.R. 842. 
pote P, C. En Nox 48 ‘of -1936 17th: June; 1937) > 


> 
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Revenue Act, 1876,.Ss. 8 and Me Elen Bombe Regulations XV Hand XIX 
of 1827—A bplicability. 

When.an owner of land claims a right .that the land shall be free from 
assessment for land revenue the burden is on him to show that he has a right 
in limitation of the right of Government to make an assessment in conse- 
quence of a specific limit to assessment’ having been established or preserved. 

The law may presume the existence of a grant which has been lost where 
it is sought to disturb a person in the enjoyment of a right which he and his 
predecessors have immemorially enjoyed, but it is a different thing to seek to 
presume that the Crown has, by some lost grant, deprived itself of the pre- 
rogative power to tax the property of its subjects. 

S. 8 of the Bombay Land Revenue Act of 1876 would appear to apply 
rather to the case of a limitation on the right to assess than to the case of a 
complete exemption from assessment to revenue. 

Bombay Regulation XVII of 1827 does not apply to property situate in 
the City of Bombay; and Regulation XIX of 1827 which applies to such pro~ 
perty does not contain a provision for recognising a prescriptive right to 
exemption from assessment to land revenue. 

Held, on the facts, that the suit property, which was situate at- Cutch 
-Mandvi and held by the spiritual head of a Vaishnavite temple, was not 
exempt from assessment to land revenue either on the ground of prescription 
or by the application of the presumption as to Jost grant. 

Decision of the Bombay High Court affirmed. 

Appeal froma decree of the High Court of Bombay 
(Beaumont, C.J. and Wadia, J.) dated 3rd August, 1933, 
reversing a decree ef the Revenue Judge dated 20th October, 
1927.: . 

A.M. Dunne, K. C., W. Wallach and, J. M. Parikh for 
Appellant. - 

Sir Thomas S pa a Ropadan 

17th June, 1937. Their Lordships’ judgment was 
delivered by a * as ee 


Loro Macmittan.—‘“On the 26th October, 1926, the 
Collector of Bombay addressed ‘to the appellant a notification 
that the Government had been. . pleased to sanction, under S. 8 
of the Bombay City Land’ Revenue ‘Act of 1876, the assess- 
ment of certain property in Bombay belonging to her describ- 
~ as “Land at Bora Bazar Street, bearing N.S. [Ne ew Survey] 

| 8841 and Ci S. [Cadastral], Survey]. No. 1356.” The 
Sone Ge indicated the scale on which the property, had been 
assessed, and stated that the assessment would come into force 
from the Ist November, 1926, and Foni be guaranteed for 99 
years-from that date. 9°” 0 
Sia Availing. herself of the provisions of S. 14 of the Act of 
1876, the.. appellant: | instituted a suit against the respondent, 
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contesting the legality ‘of the assessment. She prayed for a 
declaration “that there is a right on the part of the plaintiff in _ 
limitation of the right of Government to possess and ‘hold her 
said land free from assessment and that the defendant has no 
tight to levy any assessment.” The learned Revenue Judge, 
on the 20th October, 1927, gave judgment for the plaintiff and 
granted her a declaration as craved. On the 3rd August, 1933, 
the High ‘Court of Judicature at Bombay reversed the decree 
of the- Revenue Judge and dismissed the suit. Hence the 
present appeal.” 


The only question before their Lordships is whether the 
appellant is entitled to total exemption from assessment to 
‘land revenue in respect of the property mentioned. S.8of the 
statute of 1876 under which the assessment purports to be 
made reads as follows :— 

“8, It-shall be:the duty of the Collector, subject to the orders of Govern- 
‘ment, to fix and to levy the assessment for land revenue. When there is no 
right on the part of the superior holder in :limitation of the right of Govern- 
ment to assess, the assessment shall be fixed at the discretion of the Collector 
subject to the control of Government. When there is a right on the part of 
the superior holder in limitation of the right of Government, in consequence 
of a specific limit to assessment having been established and preserved, the 
assessment shall not exceed such specific limit.” 

“The words ‘land revenue’ signify any sum of money 
legally claimable by Government from any person on account 
of any land . . . . held byorvestedinhim....” and 
“The words ‘superior holder’ signify the person having the 
highest title under Government to the land in respect of which 
land revenue is payable” [S. 3 (2) and (4)]. 

It is remarkable that the statute contains no provisions 
relating to exemption from payment of land revenue (although 
their Lordships are given to understand that cases of total 
exemption exist and are recognised) other than the words of 
S. 8 just quoted, which appear to apply rather to the case of a 


‘limitation on the right to assess than to the case of a complete 


exemption from assessment. Learned counsel for the Crown, 
however, informed their Lordships that it-was in virtue of 
these words in S. 8 that total exemption where’established was 
in practice recognised. 

The burden is plainly on the appellant to show that, as'the 


„superior holder of the property in question, she has “a right in 


limitation of the right of Government in consequence of a spe- 


‘cific limit to assessment having been established or preserved,” 
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and that that specific limit is nil. However awkward and 
inartistic, that is the anly way, as. the parties are agreed, in 
which the issue between them can be fitted into the statute. 

The property is owned by the appellant as spiritual head 
of a Hindu Vaishnava temple situated at Cutch Mandvi. The 
earliest title deed is dated 1788, and isa conveyance to two 
persons. The property appears to have descended to the 
daughter of one of them who in 1828 devised it to her spiritual 
guru; and the appellant claims under that guru. It is not 
necessary for the present purpose to explore the early history 
of land tenure in the Island of Bombay, of which the learned 
Revenue Judge gives an interesting summary. It suffices to 
note that the plaintiff alleges and the Crown admits that “no 
land revenue has ever been charged in respect of the said pro- 
perty”; that the property has not been entered in the Rent 
Rolls of the Collector; and that, in the Survey Register of 
1813, the entry against it in the rent column is “no ground 
rent”, and, in the Survey Register of 1869, the entry against it 
in the tenure column is “O.” It further appears that the 
question of the assessibility of the property was raised in 1913 
when, after inquiry, the Department passed a minute in the 
following year that “the land cannot be assessed since it is held 
without assessment for more than 60 years under G. R. No. 
1976 dated 12th March, 1904. A note to this effect may be 
made in this Register.” The Government Resolution of the 
12th March, 1904, was to the effect that no assessment should 
be imposed where lands had remained unassessed for 60 years. 
The entry made in the Register recorded that the “land is 
charitable and is held free of rent and cannot now be assess- 
ed”; but this entry is deleted and there is added: ‘This note 
has been struck off in view of” two opinions of the Advocate- 
General. All this amounts, however, to no more than a revela- 
tion of the vacillation of the Crown’s advisers as to the assessix 
bility of the property, for their Lordships agree with both 
the Courts below that there is nothing in the nature of an 
estoppel or bar to prevent the present assessment if it is other- 
wise justified, and indeed no argument to a contrary effect was 
submitted. 

The appellant has not been. able to. produce any deed or 
grant conferring the exemption which she claims. But she 
maintains that she has a prescriptive right of exemption, and 


that, im virtue of its long enjoyment, a lost grant conferring it | 
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must be presumed. If so, her right, in order to be effectual, 
must, in the terms of S. 8 of the 1876 Act, have been “estab- 
lished and preserved”. Without pausing to consider the mean- 
ing of ‘these words, their Lordships proceed to examine the 
claim: as founded on prescription or lost grant. 


Counsel for the appellant referred first to Bombay Regie 
lation I of 1823 which in its preamble recites inter alia that “it 
is expedient that the enjoyment of exemption from revenue 
for-a period of 60 years should in certain cases be held as proof 
of sufficient title to the exemption” and proceeds in S. 4 to 
provide that “Whenever land has been enjoyed without pay- 


ment of the public revenue for more than 60 years in succes- 


sion by any person, his heirs or others deriving right from him, 
such enjoyment shall be considered as sufficient title to the 
exemption”. Counsel for the Crown maintained that this 
Regulation had no application to the City of Bombay but was 
applicable only to the mofussil. It is not necessary to consider 
the point, for the Regulation was repealed by Regulation I of 
1827. In the latter year a number of Regulations were made 
of which Regulations XVII and XIX are material. Regulation 
XVII, which is entitled “A Regulation for the Territories 
subordinate to Bombay”, in Chapter IX, S. 36, repeated in 
terms S.4 of the repealed Regulation of 1823 above quoted. 
The period of 60 years therein mentioned was reduced to 30 
years by Regulation VI of 1833. In 1863 Chapters IX and X 
of Regulation XVII of 1827 and Regulation VI of 1833 were 
repealed by S. 1 of the Bombay. Act VII of that year which 
substituted in.S. Z1 a similar provision requiring claims to 
exemption from payment of land revenue in virtue of prescrip- 
tion to be admitted, in the case of lands in certain districts, if 
proved to have been held exempt from payment of land revenue 
ander a tenure recognized by the custom of the country for 60 
years.prior to the date of the Act, and in the case of other 
lands if proved to have been held in like manner for 30 years. 
All that was left of Regulation XVII of 1827 was finally 
repealed by the Bombay Land Revenue Code, 1879, S. 2 and 
Schedule A. The learned Revenue Judge was of opinion that 
under the provisions of Chapter IX, S. 36, of Regulation XVII 
of 1827, there was acquired a.vested right of exemption from 
land revenue as regards the property in question inasmuch as 
for at least 60 years exemption had in fact been enjoyed. But 
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the Crown submits that Regulation XVII of 1827 did nót 
apply tothe City of Bombay, and the High Court has so held. 
Apart from intrinsic indications in the Regulation itself, which 
are elaborated by Beaumont, C.J., a conclusive argument 
against the applicability of Regulation XVII to the City of 
Bombay is to be found in the fact that on the same day another 
Regulation, namely Regulation XIX of 1827, was made which 
is entitled “A Regulation for the Presidency; prescribing rules 
for the assessment and collection of the land revenue.” “The 
Presidency” clearly means the Island of Bombay. The 3rd 
section of Regulation XIX provides that “the land revenue of 
the Presidency shall be assessed and levied by the Collector 
and his assistants accordingly to the principles laid down in 
Regulation XVII, A.D. 1827, S. 3, the three first causes of S. 4, 
S. 5 and the first clause of S. 6.” If Regulation XVII were 
applicable to the Presidency, it would be quite inappropriate in 
Regulation XIX, which applies to the Presidency, to adopt and 
apply to the Presidency selected provisions of Regulation XVII. 
‘It would clearly appear that, at any rate from 1827 onwards, 
the land revenue legislation for the Presidency and for the 
‘mofussil ran on separate lines. Their Lordships therefore 
agree with the High Court in holding that Regulation XVII 
‘does not apply to the property in question. But Regulation 
XIX, which does apply, contains no provision for recognising 
a prescriptive right to exemption from land revenue such as is 
contained in Chapter IX; S.-36, of the Regulation XVII, and 
‘while adopting some of the provisions of Regulation XVII has 
not adopted Chapter IX, S. 36. The appellant therefore cannot 
rely on any statutory prescriptive title to exemption. 

But the appellant submits that in the circumstances a lost 
grant should be presumed, and that this lost grant should be 
presumed to have contained an’ exemption from land revenue 
or a “right in limitation of the right of Government” to assess 
the property. The law may presume the existence of a grant 
which has been lost where it is sought to disturb a person in 
the enjoyment of a right which he and his predecessors have 
immemorially.enjoyed, but it is a different thing to seek to pre- 
sume that the Crown has, by some lost grant, deprived itself 
of the prerogative power to` tax the property of its subjects, 
.and their Lordships are of opinion that this plea is untenable. 

_The appellant having thus failed to. discharge the burden 
of proving the existence of an “established and preserved” 
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right on her part in limitation of the right of Government to- 
assess her property, thè Collector was-entitled to fix an assess- 
ment at his discretion, subject to the control of Government, 
as he has done. 

Their: Lordships will accordingly humbly advise His. 
Majesty that the appeal should be dismissed and the decree of 
the High Court of Judicature at Bombay of 3rd August, 1933, 
affirmed. The appellant will pay the respondent’s costs in the- 
appeal. 

Solicitors for Appellant: T. L. Wilson & Co. 

Solicitors for Respondent: The Solicitor, India Office. 

R. C. C. _ Appeal dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Mr. Justice Cornish AND Mr. Justice. 
VARADACHARIAR. ; : 

Fhe Board.of Commissioners for 
the Hindu Religious Endow- 


ments, Madras .. Appellant* (1st Defendant) 
v. 
Parasaram Veeraragħavacharlu 
and others we Respondents (Plaintiffs and 


Defendants 2 and 3). 


Madras Hindu Religious Endowments Act (II of 1927), S. 57 (3)— 
Scheme framed by Board—Sutt for cancellation—Allegation of change in the 
idol—Competence of Board to frame a scheine—Question of title to pro- 
periy—Whether could be gone into by the Board—Inam properties—Whether 
change in idol would effect a change tn the nature of rights. 


The Madras Hindu Religious Endowments Board framed a scheme jor’ 
the proper administration of a Vishnu temple. The scheme purported to deal 
with the temple as the temple of Sri Venugopalaswami and.it vested certain 
properties.in trustees to be appointed for the temple. The plaintiffs who- 
were in possession raised the contentions that there.was no such idol with the 
name of Sri Gopalaswami then, but such an idol had ceased to exist since 
1819, that the temple then in existence had'an idol by the name of Chinna- 
kesavaswami, that the Board:could not frame a scheme for a temple not in 
existence nor could the lands which were of inam nature be held to be pro-- 
perty of the temple as they were service inams held on condition of 
Archakatvam service, etc. As the inam was by its terms only to enure only 
so long as the temple existed, it was open only to the state?to: have resumed! 
it when the old temple ceased; but by the date of the inam commission a new 
temple had been built and the worship of Vishnu (under whatever name): was. 
being carried on there. The authorities therefore did not think it proper to 





* Appeal No: 254 of 1934. 19th February, 1937. 
A. O. No; 32h of 1932. 
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resume the inam but preferred to allow it to be used for the conduct of the 
worship in the newly built temple and: accordingly confirmed the inam. 
The lower Court held ‘that the Board had no jurisdiction to frame a 
scheme in the circumstances and’ also decided that issues relating to the title 
of the properties should have been excluded from the subject-matter before 
it, 

Held, (1) the lower Court being a Court of plenary jurisdiction ought to 
have decided’ issues as to title. 

(2) that the Religious Endowments Board’ could deal with a question of 
disputed title [Anjaneya Sastri v. Kothandapani Chettiar, (1935) 43 L.W.409: 
A.LR. 1936 Mad. 449] as it would not be possible to frame a scheme without 
coming to some conclusion as to the income of properties or as to the pro- 
perties to be managed, , [See Chotalal Lakhmiram v. Manohar Ganesh, 
(1899) L.R. 26 I.A. 199: I.L.R. 24 Bom. 50 at 54 (P.C.).] 

(3) that the principle of the legal personality of an idol and of the 
vesting of properties in such personality could not be taken quite literally. 
Observations as to that effect made by the Judicial Committee in some cases, 
were only with a view to emphasise the idea that the endowments of a temple 
are not vested in the trustees but only managed by them. The judgments 
delivered in Bhupati Nath Smrititirtha v. Ram Lal Maitra, (1909) I.L.R. 37 
Cal. 128 at 140, 153, 155, 160 and 168 (F.B.), point out the limitations to that 
theory of vesting and the incongruities to which a literal adherence to it must 
lead. 

(4) that as the inam was by its terms one to enure only so long as the 
temple existed, it was open to the state to resume it when the old temple 
ceased to exist. The authorities did not think it right to resume the inam but 
preferred to allow it to be used for the conduct of the worship in a newly built 
temple and accordingly confirmed it, It would be an unnecessary importation of 


legal fiction to ignore these broad facts and to hold that the disappearance of ` 


a particular image from the temple (whether before or after the inam 
proceedings) had the effect of disannexing the inams from the existing 
temple, though worship continued to be carried on in it for the benefit of the 
villagers. 

Hindu Religious Endowments, Madras v. Rukmini, (1932) 62 M.L.J. 594: 
LL.R. 55 Mad. 636, distinguished. 


Appeal against. the decree of the District Court of Guntur 
in O. S. No. 8 of 1932 (O. S. No. 19 of 1929 on the file of the 
District Court, Kistna). 

P. V. Rajamannar and K. Subba Rao for Appellant. 

V. Rangachari for Respondents. 

The judgment of the Court was delivered by 

Varadachariar, J—This is an appeal by the Madras Hindu 
Religious Endowments Board against a decree of the District 
Court at Guntur cancelling a scheme framed by the Board in 
1929 for the proper administration of the affairs of a Vishnu 
temple at Manthena, a village in the Gannavaram Talug of the 
Kistna District. The scheme purported to deal with the temple 
as the temple of Sri Gopalaswami (or Venugopalaswami) and 


it vested certain properties in trustees to be appointed for the 
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temple. The plaintiffs: (respondents 1-3) who were in posses- 
sion of these properties raised a contention, even before the 
scheme was framed; that the temple of Gopalaswami in that 
village had fallen into ruins before 1819, that there is no such 
temple now in existence and that the Board was confusing it 
with the temple now ‘in existence which was built by the. 
villagers between 1819 and 1847 and dedicated to a different 
deity named Chennakesavaswami. -Relying on the decision in 
Hindu Religious Endowmenis, Madras v.-.Rukminii, they 
contended that the Board had no jurisdiction to frame a scheme 
for a temple which had ceased to exist or-to deal with endow- 
ments alleged to belong to such a temple. As regards the 
properties in question, they contended that they were or had 
become absolutely entitled thereto in their own right, that the 
existing temple had no manner of right to these properties, and 
that in any event, the inam (which according to them comprised 
only the melwaram) should not be held to be the property of 
the temple as it was their own service inam held on condition 
of Archakatvam service. As the Board framed a scheme, 
ignoring the above contentions, the plaintiffs filed this suit 
under S. 57 (3) of the Madras Hindu Religious Endowments - 
Act of 1927, praying for the cancellation of the scheme or its 
modification by the omission of all the provisions therein 
relating to the A, B and C scheduled lands and for an injunc- 
tion restraining the Board and the Temple Committee from 
putting the scheme into force. 

The plaint repeated the contentions above summarised. 
The written statement filed by the Board denied that: 

“The-suit temple became extinct before Fasli 1229” 


And added that: 


“Its existence was recognised by ‘the Inam Commissioner and it exists 
even to-day”. © 


Neither the denial nor the averment about the ‘suit 
temple’ is very informing: It was not the case of the plaintiffs 
that there was no Vishnu temple in existence in the village, but 
they contended. that the temple of Gopalaswami with which 
the Board. purported to-deal had long ago. ceased to exist and 
that the newly built temple now found in the village belonged 
to another deity -known as Chennakesavaswami. Relying on 
references’ made in some documents even to the existing temple 
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as Gopalaswami temple, the Board at one stage of this litiga- 
tion maintained that such description of the temple was right; 
but it was later on conceded on its behalf, that the suit might 
be proceeded with on the footing that the idol now found in 
the temple is that of Sri Chennakesavaswami. This difference 
in the embodiment of the deity has all along been insisted on 
by the plaintiffs as involving important legal consequences. 
The allegations in the plaint as to the plaintiffs’ title to the 
suit properties and as to the nature of their interest in the said 
properties were also traversed by the written statement. 

A large number of issues were framed by the District 
Judge of Kistna, when this suit was pending on his file with a 
number of similar suits.. Later the suit went to the District 
Court of Guntur where the issues’ seem to have undergone 
revision. One District Judge (Mr. P. C. aia before whom 
the case came on for trial ruled that: 


“ Questions of title to the inams are foreign tothe scope of the suit 
under S. 57 (3) of the Religious Endowments Act, because the Board itself 
could not adjudicate on such questions under the guise of settling schemes”. 


_ Mr. Chandrasekhara Aiyar who finally heard the suits 
accordin gly restricted himself to the issues numbered by him as 
XX (a), (b) and (c). We may observe in passing that even 
sub-heads (b) and (c) do raise the question of the title to the 
properties; further the discussion of sub-head (à), though it 
purports to raise only a question of jurisdiction, involves as 
will presently appear, a consideration of the title to the suit 
lands. Once it was. found that the old temple of Gopalaswami 
had ceased to exist and that the idol in the present temple was 
that of -Chennakesavaswami, the learned District Judge came 
to the conclusion that the existing temple is a ‘new institution’, 
one ‘entirely different from-the-old-temple’ and on that footing 
he held that the principle of the decision in Hindu Religious 
Endowments Board, Madras v. Rukmini! would come into 
operation: 

“The scheme must go ‘he said’ as having’ been framed to govern a non- 
existing temple”. 

Towards the end of the judgment, he also recorded 
findings to the effect that the subsequently: constructed temple 
of Sri Chennakesavaswami ‘has. nothing to do with the suit 
inams’ and that the plaintiffs were not estopped -from denying 





1, (1932) 62 M.L.J.:594: LL.R. 55 Mad. 636. 
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the continuance of Gopalaswami temple or the continuance of 
their services: ir a temple of that name. 

We are not able to-concur'in the view taken by the lower 
Court that the principle of Hindu Religious Endowments Board, 
Madras v. Rukmini is applicable to the circumstances of the 
present case. There was in that case no temple in existence at 
the time the Board tried to exercise its powers and this Court 
held that the Board could not claim to exercise control over 
certain properties, merely on the ground that they were 
attached to a temple once upon atime. It will be noticed that 
the learned Chief Justice took care to restrict his observations. 
to a case where the temple had permanently ceased: to exist and 
there was no apparent intention of bringing it into existence 
again. Here, we have a Vishnu temple admittedly in existence 
in the village and: there can be no.doubt that it is the manage- 
ment of this temple that the Board intended to regulate by the 
proposed scheme. The description of the temple as that of 
‘ Gopalaswami’ could in other circumstances have been over- 
looked or rectified as at best a mere misdescription; the real 
matter in controversy between the parties is as to whether the 
Board was entitled to treat the suit inams as belonging to the 
existing.temple, when framing a scheme for the administration 
of the temple and its endowments. This way of stating the 
point for decision must itself suffice to show the inappropriate- 
ness of wholly excluding questions of title from the purview of 
proceedings before the Board or before the Court in relation 
to schemes for the management of temples; indeed it seems to 
us impossible to exclude questions of title. The allegations in 
the plaint and the issues framed in this case raises intricate 
points bearing upon the question of title; and unless the Court 
is to avoid deciding the real point in controversy between the - 
parties, we do not see how these issues can be struck out. The 
suit is after all one filed in a Court of plenary jurisdiction and 
though its institution became necessary because of the framing 
of a scheme by the Board, we do not see in that circumstance 
sufficient justification for the view. that the trial of the suit 


- must be limited in the manner laid down in the judgment of 


the lower Court. Even as regards the power of the Board, it 
seems to us incorrect to say that it cannot deal with a question 
of disputed title. As observed in Anjaneya Sastri v. Kothanda- 





1. (1932) 62 M.L.J. 594: LE.R. 55 Mad! 636; 
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pani Chettiar] it may not always-be possible to frame a scheme 
without coming.to some.conclusion as to the income available 
or as to the ‘properties to be managed. (See also Chotalal 
Lakhmiram v. Manohar Ganesh? and A. S. No. 189 of 1931.) 
Any view taken by the Endowments Board cannot of course 
affect third parties in hostile possession of the properties nor 


can it always be final even as against parties appearing before , 


the Board. The Civil Court cannot in any view decline to ad- 
judicate on the question of title when it is raised before it. We 
have accordingly heard arguments on the question whether the 
suit inams.can be held to belong to the existing temple of Sri 
Chennakesavaswami. 


We may briefly dispose of the plaintiffs’ claim of absolute 

private right, based on the alleged grant from the Zamindar 
or from Mr. Russell. The lower Court has rightly declined to 
accept the story of a recognition by Mr. Russell of a private 
right to the property in the plaintiff’s predecessors, after the 
destruction of the old temple. No such claim was put forward 
during the inam enquiry and the confirmation of the inam to 
the temple negatives the truth of this basis of claim. Any 
documents obtained by ‘the plaintiffs’ predecessors from the 
‘Zamindar’s officials after the date of the permanent settlement 
(for example, Exs. E, K and L), whether on some representa- 
tion as to the alleged order of Mr. Russell or otherwise, cannot 
affect the right of the temple to the inam. Though the inam was 
granted by Raja Apparao, the grant was made by the Raja ata 
time when he represented the sovereign power; after the per- 
manent settlement, his successors had no power to interfere with 
pre-settlement devadayam inams. The plaintiffs’ claim of 
prescriptive title is equally untenable. They and their prede- 
cessots-in-title have admittedly been all along Archakas in 
charge of the existing temple and there have been no other 
trustees; the result is that if the inams could otherwise be 
regarded as belonging to this temple, it is not open to them to 
‘plead that their possession was adverse to the temple. 

‘The contention mainly pressed on us on behalf of the plain- 
tiffs accordingly was that the suit inams were not.granted or 
‘confirmed to Chennakesavaswami and as this idol is a different 
juridical person from the old idol (of Gopalaswami) which 





1. (1935) 43 L.W. 409: A.I.R. 1936 Mad. 449. 
2. *(1899) *L.R.:26 LA. 199: LLR. 24'Bom. 50 at 54 (P.C.). 
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had -disappeared, this idol cannot claim to be: the owner 
of properties: which once belonged to the other idol. It has 
not been suggested that the destruction of the old idol or of 
the old temple had the effect in law of putting an end to the 
Devadayam character of the inam (Bhupati Nath Smrititirtha 
v. Ram Lal Maitra1) but it has been argued that property 
belonging to one idol cannot be claimed by a new idol unless 
it has been consecrated with the same name. This contention 
seems to us to ignore the effect of the inam proceedings and 
rests on a too. literal interpretation of the observation of 
the Judicial Committee to the effect that the endowments OE a 
temple are in an ‘ideal’ sense vested in the idol. 


While it is tainly certain that the old temple ceased 
to exist somewhere about 1819, the evidence does not enable 
us to find definitely when the old idol, that of Venugopala- 
swami, ceased to be worshipped. Ex. C of 1847 mentions 
that in the newly constructed temple the “Image of 
Chennakesavaswami Varu has been installed”. But, in 
the inam papers of 1859 and 1860 reference continues 
to be made to Gopalaswami Varu even while the des- 
truction of the old temple and the construction of a new 
one are noted. Some of the inam papers purport to be signed 
by one Vuppuluri-Anthayya who has also signed Ex. C. Tt 
cannot therefore be said that the statement in the inam papers 
must be the result of ignorance; nor do we see sufficient reason 
for attributing any fraudulent purpose to anybody and assum- 


ing that a false statement must have been made. In Ex. XIV, 


column (2). the person then in enjoyment of the inam 
(admittedly a predecessor in title of. the plaintiffs) is described 
as “ Archaka of Sri Gopalaswami Varu”. It was suggested 


by respondents’ learned Counsel that this might be read . as 


merely meaning that hë was formerly the archaka of that deity 
when that deity was in existence. We donot think that that will 
be a fair’ reading | of the document, because column (5). clearly 
implies. that ‘Gopalaswami Varu was regarded as the present 
‘enjoyer. Ex. IV mentions in column (8) that the pagoda was. 


then well kept up and there again, it is referred to as Gopala- 


swami pagoda. The récommendation of the inam authorities 
was that the i inam’ might be confirmed to the pagoda and that 





iL. (1909) ILL.R. 37-Cal 12.at 131 and 167,(7.B.). - 
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was accordingly done. This can only.mean that the authori- 
ties confirmed it in favour of the existing pagoda. In Ex. C, 
there is a reference among the heads of remuneration to be 
received by the archaka, to ‘income arranged in the village” 
We cannot agree with the contention that this merely refers to 
the two heads next described. We rather think that it is an 
independent head and in all probability refers to the suitinams. 
There can thus be no reasonable doubt that in 1860 these 
inams were being enjoyed by the archakas as being attached to 
the suit temple and thatthe worship. therein was described as 
the worship of Sri Venugopalaswami. 


The learned District Judge found it difficult to say when 
the idol of Venugopalaswami ceased to be ‘worshipped in the 
village. Referring to the existence of a broken image of 
Venugopalaswami at a distance of a furlong or a furlong and 
half from the temple, he observes that: 

“It is possible that this image gave the original name to the temple and 
it may be that this idol was the presiding deity at one time in the premises 


occupied by the présent temple and that it had to be cast away as it happened 
to become mutilated by accident or design”. 


He is however unable to fix the time when this might have 
happened; nor does ‘he feel sure whether the present temple 
was built on the site of the old temple or in another place. But, 
as.already stated, he was of opinion that the case could be 


decided on the footing that with:the disappearance of the old . 


temple and the old idol, the old institution ceased and that the 
present temple must be regarded asa new institution. . He 
strongly condemned the attempts of the plaintiffs and their 
‘predecessors to disannex the suit inams from the religious pur- 
‘poses for which they were intended; but he felt reluctantly 
obliged to come to the conclusion that the new temple could not 
‘claim title to the suit iriams.’ In this state of the record, we 
‘propose to deal with the question of title on both hypotheses, 
namely, ‘that the idol of Gopalaswami might have ceased to be 
worshipped even prior to the inam enquiry (indeed prio? to 
‘the construction of the inam enquiry) or its ‘worship might 
' have corhe to an end only after 1860: This ‘latter alternative 
would, in the light of Ex. C, imply that both the iddls, namely, 
; that of Gopalaswami and of Chennakesavaswamii mist for 
“some time have been worshipped i in the existing temple. 

‘Turning now to the contention advanced on. behalf of the 
plaintiffs that, as Sri Chennakesavaswami was according to the 
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Agama Sastras a different manifestation of the deity from Sri 
Venugopalaswami, the two idols must be regarded as different 
juridical persons and that no claim could be made by or on 
behalf of Sri Chennakesavaswami to the inams which had been 
granted for the worship of Sri Venugopalaswami, we may 
state that we are prepared to assume that according to the 
Agamas there are well-recognised distinctions based on murti- 
bheda (difference of form) with corresponding difference in 
the Dhyanasloka (the manner of contemplation). But we are 
not prepared to hold that from this difference the legal result 
contended for, on behalf of the plaintiffs, necessarily follows. 
The principle of the legal personality of an idol and of the 
vesting of property in such personality cannot be taken quite 
literally. Observations to that effect were made by the Judi- 
cial Committee in some cases, only with a view to emphasise 
the idea that the endowments of a temple are not vested in the 
trustees but are only managed by them. The judgments deli- 
vered by the Full Bench in Bhupati Nath Smrititirtha v. Ram 
Lal Maitra! point out the limitations to that theory of vesting 
and the incongruities to which a literal adherence to it must 
lead. As explained in that case, the purpose of making a gift 
to a temple is not to confer a benefit on God but to confer a 


‘benefit on those who worship in that temple, by making it 


possible for them to have the worship conducted in a proper 
and impressive manner. This is the sense in which a temple 


‘and its endowments are teparcet asa publictrust. (See De 
‘Souza v, Vaz2.) 


Looking at the facts of this case from that point of view, 
the true position is that as the inams in question were granted 


by the then sovereign authority for the conduct of ‘Nitya 


Naivedya and Deeparadhana’ in the Vishnu temple then .in 
existence in the suit village, the grant was in substance one 
intended to afford facilities for.the residents of the village to 
carry onthe worshipof Vishnu. As the inam was by its 
terms one to enure only so long as the temple existed (see 
Col. 10 of Ex. F), it was open to the state to resume it when 
the old temple ceased to exist. But, by the date of the Inam 


Commission enquiry, a new temple had been built and the 


worship of Vishnu (under whatever name) was ‘being carried 


a — 1 








1. (1909) I-L.R. A Cal. 128 at140, 153, 155, 161 and 168 oe 
` . 1887) IL.L.R. 12:Bom. 137. 
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on there. The authorities did not therefore think it right to 
resume the inam but preferred to allow it to be used for the 
conduct of the worship in the newly built temple and accord- 
ingly confirmed the inam. It seems to us an unnecessary impor- 
tation of legal fiction to ignore these broad facts and to hold 
that the disappearance of a particular image from the temple 
(whether before or after the inam proceedings) had the effect 
of disannexing the inams from the existing temple, though 
worship continues to be carried on init for the benefit of the 
villagers. We set aside the finding of the lower Court on this 
point. 

In the result, the appeal is allowed, the decree of the Dis- 
trict Court is set aside and the suit is remanded to that Court for 
trial and disposal, in the light of the foregoing observations. 
Costs to abide. Refund of stamp duty on the memorandum 
of appeal. 


C. M. A. No. 321 of 1932. 

We understand that in view of the pendency of A. S. No. 
254 of 1934, this C.M.A. was ndt remanded, when the rest of 
the connected batch were remanded. (See Ramiah v. Hindu 
Religious Endowments Board, Madras!.) Now that we are 
remanding the main suit itself, this miscellaneous appeal will 
also be remanded to the lower Court to be dealt with in the 
light of the decision in Ramiah v. Hindu Religious Endowments 
Board, Madras} and of our observations in the judgment just 
delivered in A.S. No. 254 of 1934. Costs to abide. 


At the request of the respondents’ learned Counsel we 
wish to make it clear that we have not decided or even heard 
arguments on the question whether inam was granted to the 
temple or to the archaka. That is raised by one of the issues 
in the case and will be dealt with by the lower Court in due 
course. We have only dealt with so much of the case as raised 
the question whether the present temple can claim the inams 
at all, even if it be assumed that the inams had been granted 
to the old temple. 


K. C. — Appeal allowed. 


1. (1934) 68 M.L.J. 494: ILL.R. 58 Mad. 764. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. JUSTICE VARADACHARIAR. 


The Official Receiver, Trichinopoly .. Petitioner” (Peti- 
a a tioner). 
v. s 
Muhammad Meera Saheb and another .. Respondents ( Res- 
pondents). 


Provincial Insolvency Act (V of 1920), Ss. 55 and 75—Insolvent preferring 
a creditor—Ultimate object of securing advantage to insolvent—Whether 
fraudulent preference—The circumstance that in fact the insolvent failed to. 
secure benefit cannot change the rule of law. 

Where a mortgage by an insolvent was found to be not the result 
of a desire or intention on the part of the insolvent to prefer the second 
respondent but the result of pressure from the creditor and also of a desire 
on the part of the insolvent to secure a certain benefit to himself and the form. 
in which the transaction was put through was that the document was. 
executed not directly by the insolvent but the first respondent to whom 
the insolvent by a document of even date purported to sell the last part of: 
his property making it part of the consideration for the sale that the 
transferee should pay one of the debts due from the insolvent to the second 
respondent, and when it was found that the pressure of the creditor was not 
a feigned one but really genuine, . 

Heid, (1) that the two documents should be looked into together and that. 
as far as the mortgage which the insolvent got first respondent to execute 
in favour of the second respondent was the result of a pressure and that 
the insolvent’s purpose in getting through this set of transactions was- 
to secure if possible some advantage to himself. 

(2) that where an insolvent does an act not mainly with a view to prefer 
a creditor but with a view to securing some benefit real or fancied for himself 
the transaction will not be set aside on the ground of fraudulent preference 
though in fact it may amount to preference. 

In re Arnott: Ex parte Barnard, (1889) 6 Morr. 215, Poilowed: 

The fact that in most of the cases in favour of the above view the insol- 
vent did in fact succeed in getting the extra advantage whereas in the present 
case he has failed to secure it, ought not to make a difference in the rule of 
law. 


Petition under S. 75 (1) of the Provincial Insolvency Act,. 
praying the High Court to revise the order of the District. 
Court of Trichinopoly dated 15th January, 1934, and made in 
C.M.A. No. 88 of 1933 preferred against the order of the Court. 
of the Subordinate Judge of Trichinopoly dated 31st August, 
1933, and made in I.A. No. 10 of 1933 in I.P. No. 45 of 1931. 


T. V. Muthukrishna Aiyar for Petitioner. 
S. T. Srinivasagopalachariar for Respondents. 





* CRP, No. 15 of 1935, . 26th April, 1937. 
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The.Court delivered the following 


JupcMENT.—In this case I am asked under S. 75 of the 
Provincial Insolvency Act to set aside the decision of the 
Courts below which upheld a mortgage (Ex. I) in favour of 
- the second respondent. The circumstances of the case clearly 
invite scrutiny; but, after an investigation, both the Courts 
have held that the transaction was not the result of a desire or 
intention on the part of the insolvent to prefer the second 
respondent but the result of pressure from the creditor and 
also of a desire on the part of the insolvent to secure a certain 
benefit to himself. Ido not find myself in a position to say 
that this concurrent finding is vitiated by any underlying error 
of law or misdirection. 


Ex. I was put through in a form not always adopted in 
that it was executed not directly by the insolvent but by the 
first respondent to whom the insolvent by a document of even 
date purported to sell the last part of his property, making it 
part of the consideration for the sale that the transferee should 
pay one of the debts due frorh the insolvent to the second 
respondent. There can be little doubt that a sum of Rs. 1,000 
at least was due from the insolvent to the second respondent, 
and probably another sum of Rs. 700 was also due to her 
under two other transactions. I see no reason to doubt the 
correctness of the finding that pressure and indeed genuine 
pressure was brought to bear on the insolvent on behalf of the 
second respondent. It has no doubt been held that in certain 
circumstances, the pressure from the creditor may be feigned 
or purposeless and in such cases the mere appearance of 
pressure will not prevent a transaction being a fraudulent 
preference. But I have no reason to think that in this case 
that was the situation. Whether the insolvent was at the time 
of that transaction actually in insolvent circumstances or not, 
it does not appear that he or his creditors thought that the 
insolvency was inevitable. This is shown by the fact that the 
second respondent herself filed a suit against him subsequent 
to the date of Ex. I, on another promissory note and other 
creditors of the insolvent also instituted suits and applied for 
attachment before judgment. It is in this connection that the 
method adopted by the insolvent is also of some significance. 
He purported to transfer most of his properties to the first 
respondent for a sum of Rs. 2,500 and both the Courts 
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have found that the object of this transaction was to enable 
the insolvent to secrete at least a sum of Rs. 900 or portions 
of the property worth that amount, for his own advantage. 
Considering these facts in the light of the rule that where an 
insolvent does an act not mainly with a view to prefer a 
creditor but with a view to securing some real or fancied 
advantage to himself the transaction will not be set aside on 
the ground of fraudulent preference though in fact it may 
amount to a preference. I think the Courts below were 
justified in coming to the conclusion that the two documents 
must be looked upon as part of one and the same transaction 
and that so far as the mortgage which the insolvent got 
executed by the first respondent in the second respondent’s 
favour is concerned, it was the result of a pressure and that 
the insolvent’s purpose in going through this set of transac- 
tions was to secure if possible some advantage to himself. 


In some of the cases cited, it has no doubt happened that 
the advantage was obtained by payment of additional cash, by 
the preferred creditor himself. (Cf. Ramaswami v. Chinna- 
thambil and Gangappa v. Official Receiver, Bellary2.) But 
this I think is not a part of the rule itself, but only a matter 
of detail. In In re Arnott: Ex parte Barnard’ the arrangement 
between the insolvent and the preferred creditor was that the 
preferred creditor should raise from elsewhere a sum of 
money on the security of the property and give it to the debtor. 
This was considered by Cave, J., to be sufficient to bring the 
case within the rule that the dominant object of the insolvent 
was to secure his own benefit. I may also add that the circum- 
stance that in most of the reported cases, the insolvent did in 
fact succeed in getting the extra advantage whereas: in the 


present case he has failed to secure it, ought not to make a 
difference in the rule of law. Here again a decision in In re 


Arnott: Ex parte Barnards is itself a relevant authority because 
it happened in that case that the extra loan of £250 stipulated 
for was in fact not paid over by the solicitor to the insolvent 
before the Act of Bankruptcy was committed and was 


ultimately directed by the Court to be paid by into the hands 
of the Receiver. 


ae inet 





1. A.LR. 1932 Mad. 459. 2. ALR. 1935 Mad. 300. 
; 3. (1889) 6 Morr. 215. 
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In the above view, it is unnecessary to consider whether 
in the circumstances of the present case, it will be possible to 
treat the second respondent as bona fide transferee for value 
from one who took a transfer which is itself voidable under 
S. 53 of the Provincial Insolvency Act. Though there is no 
clause to be found in S. 53 corresponding to the second clause 
of S. 54, the reason for the difference has been explained in 
In re Vansittart: Ex parte Brown! and following that decision, 
it has been held in several cases that a second transferee who 
bona fide takes a transfer for value from one whose transfer 
offends S. 53 may invoke the protection of the equitable rule 
in favour of transferees for value without notice. (See In re 
Brall: Ex parte Norton?, In re Carter and Kenderdine’s Con- 
tract8, In re Hart: Ex parte Green4 and Amir Ahmad v. Saiyid 
Hasan’.) It is possible in view of the above observations in 
In re Vansittart: Ex parte Brown! that this principle can be 
invoked only by a person who has parted with consideration 
subsequent to the date of the transfer by the insolvent to the 
intermediate transferee; but it is unnecessary to pursue that 
question in the present case. 

The revision petition fails and is dismissed with costs of 
the second respondent. 

K. C. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ;:—MR. JusTicE VENKATARAMANA Rao. 


T. Sivasankaram Pillai .. Appellant* (Plaintiff) 
v. 
Agali Narayana Rao .. Respondent (Respondent- 
Defendant). 


Evidence Act (I of 1872), S. 62—Letter typed with copies—Signature to 
letter and initials to copies—None of the copies can be primary evidence 
of the contents of the original. 

In order to bring a matter under S.62 of the Evidence Act the whole 
document with the signature, if there is any, must have been made by the 
uniform process within the meaning of the explanation to that section. But 
where a letter addressed to the Government was typed along with copies and 
while the signature of the writer was added to it, to the typed copy only the 
initials of the writer were added, the copy and the original could not be prov- 
ed to have been made by one uniform process and as such the copy could not 
be a primary evidence of the contents of the letter. 


1. (1893) 2 Q.B. 377. 
2. (1893) 2 Q.B. 381. (1897) 1 Ch. 776. 

4. (1912) 3K.B.6. $ (1935) LL.R. 57 All. 900. 

*S. A. No. 556 of 1933. 19th April, 1937. 
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Second appeal against the decree.of the District Court of 
Anantapur in A. S. No. 102 of 1932 preferred against the 
decree of the Court of the District Munsif of Penukonda in 


-O. S. No. 169 of 1930. : 


S. Ranganadha Aiyar for Appellant. 

V. S. Narasimhachariar for Respondent. 

The Court delivered the following 

JupGMENT.—This second appeal arises out = a suit 
instituted by the plaintiff for damages for an alleged libel in a 
letter dated 4th February, 1929, addressed by the defendant 
as President of the Taluk Board, Penukonda, to the Secretary 
to Government, Local Self-Government Department, Madras. 
On a summons to produce the said letter, the Government sent 
it in a sealed cover and pleaded privilege under S. 124 of the 
Indian Evidence Act. Both the Courts upheld the privilege. 
The plaintiff then sought to let in evidence of the contents of 
the letter by filing Ex. A which purports to be a copy of. the 
said letter containing the initials of the defendant. This docu- 
ment was produced from the office of the Taluk Board as a 
summons for production in a criminal case and it was sought 
to be made use of for the purpose of this case by the plaintiff. 
Both the lower Courts took the view that as the original could 
not be admitted in evidence on the ground of privilege, no 
secondary evidence of its contents could be given and therefore 
declined to rely on Ex. A and dismissed the suit as there was 
no evidence before the Court of the alleged libel. 


Mr. Ranganadha Aiyar on behalf of the plaintiff does not 


‘dispute the proposition that where the original of a document 


could not be admitted in evidence on the ground of privilege 
no secondary evidence of its contents can be given; but he 
argues that Ex. A itself is the original as it contains the 
initials of the defendant. For this purpose he.relies on S. 62 
of the Indian Evidence Act, S. 62, Explanation 2 of the 
Act ‘runs thus: 

“ Where a number of documents are all‘made by one uniform process, as 
in the case -of printing, lithography, photography, each is primary evidence of 
the .contents of the rest; but, where they are allcopies of a common 
original, they are not primary evidence of the contents of the original”. 

The contention is that Ex. A and the letter sent to the 
Government were all made by one uniform process, namely, by 
typing, on a type machine, and as it contains the initials of the 
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President, Ex. A itself is also the original. It seems to me 
that this contention proceeds on a misapprehension of the said 
explanation. It is no doubt true that the contents of both the 
letter addressed to the Government and Ex. A were made by 
one uniform process, namely, typing but without the signature 
of the President they cannot constitute a letter and therefore 
a document within the meaning of the said explanation. It is 
after the contents of the letter had been typed that the defen- 
‘dant signed the document which was addressed to the Govern- 
ment and then initialled Ex. A, which was kept in the Taluk 
‘Board Office. Therefore the signature on the document 
addressed to the Government and the initials on Ex. A could 
not be said to have been made by one uniform process. The 
whole document with the’ signature must have been made by 
‘one uniform process within the meaning of the explanation 
which is not the case here. The document that was sent to 
the Government must be treated as the original as it constitutes 
the communication between the parties, that is, the defendant 
and the Government and it is clear from the plaint that what 
is complained of is the communication contained in that letter. 
I must therefore overrule the contention of Mr. Ranganadha 
Aiyar, ; 
I fail to see why the plaintiff has involved himself 3 in this 
litigation, as on a reading of the entire letter it seems to me 
there is nothing libellous against him. It is unnecessary to 
give a decision on this matter in the view I aE taken of the 
admissibility of Ex. A. 


In the result, the second appeal fails and is dismissed 
with costs. Leave refused. ' 
K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Kine. 
M. S. Ponnuswamy Aiyar .. Petitioner*.( Accused). 


Criminal Procedure Code (V of 1898), S. 345 (1) and (2)—Compoundable 
offence—Nature of. 

' Composition under S. 345 (1) is an act of the parties which requires no 
permission. Nor is there any language to restrict its completion to any 
particular time. Under S. 345 (2) there must be a prosecution pending and 
the permission of the Court must be given. Any act of the parties, done 
before the prosecution has begun and without reference to any Court, cannot 





< * Cr. R, C. No, 205 of 1937. 28th July, 1937. 
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be a composition under the sub-section and whatever may be the civil rights 
to which it may give rise can have no effect on the trial. 

Where an offence was said to have been committed under S. 337, Indian. 
Penal Code, which falls under S. 345 (2), Criminal Procedure Code, as one 
compoundable with the permission of the Court, but during the trial the 
accused produced a receipt said to have been given by the father of the 
complainant for the sum of Rs. 50 and alleged that the latter had agreed not 
to prosecute him and the Magistrate refused to take evidence on the question. 
of fact on the ground following Naurang Rat v. Kidar Nath, (1928) I.L.R. 
9 Lah. 400, that whether proved or not the offence could not be compounded. 
under S. 345 (2). 


Held, that the Magistrate was right. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of Session, East Tanjore Division at Negapatam 
dated 2nd February, 1937 ahd made in Criminal Revision 
Petition No. 2 of 1937 (C. C. No. 406 of 1936 on the file of 
the Court of the Stationary 2nd Class Magistrate, Shiyali, 
C. C. No. 829 of 1936 Stationary 2nd Class Magistrate, 
Mayavaram). 

R. Swaminatha Aiyar for Petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

OrpER.—The petitioner here is the accused in C. C. 
No. 406 of 1936 on the file of the Stationary 2nd Class 
Magistrate, Shiyali, and the offence which in the complaint he 
is said to have committed is one under S. 337, Indian Penal 
Code, which falls under S. 345 (2), Criminal Procedure Code, 
as one compoundable with the permission of the Court. During 
the trial he produced a receipt said to have been given by the 
father'of the complainant for the sum of Rs. 50, and alleged 
that the latter had agreed not to prosecute him. It was denied 
for the prosecution that any such payment was made. The 
Stationary 2nd Class Magistrate refused to take evidence on 
this question of fact on the ground that whether it were proved 
or not, the offence could not be compounded under S. 345 (2). 
In so deciding he followed Naurang Rai v. Kidar Nathi. 


On revision the learned Sessions Judge of East Tanjore 
held that this view was wrong, and that in normal circum- 
stances the Stationary 2nd Class Magistrate should have 
followed not Naurang Rai v. Kidar Nath! but Kumaraswami 


~ - 








1. (1928) I.L.R. 9 Lah. 400. 


II] HE MADRAS LAW JOURNAL REPORTS. 385 


Chetty v. Kuppuswami Chetty}. However as it was not the 
complainant himself in this case but the complainant’s father 
who is said to have agreed not to prosecute, his action cannot 
be recognised as a valid composition in view of the provi- 
sions of S. 345 (4). l 


It seems to me that both Courts have come to the correct 
final decision but that the reasoning of the Stationary 2nd 
Class Magistrate should be preferred., The learned Sessions 
Judge observes tbat a Court in Madras must follow this High 
Court instead of some otber High Court but that is only if 
this High Court has dealt with a case exactly in point. 
Kumaraswami Chetty v. Kuppuswami Chetty! is not exactly 
in point as it deals with offences ander Ss. 355 and 323, Indian 
Penal Code, both of which are compoundable under S. 345 
(1), Criminal Procedure Code, that is, without the requirement 
of any permission by the Court. The learned Sessions Judge 
relies only’ upon a single sentence of the judgment which is 
somewhat ambiguously expressed, and is actually quoted by the 
judges of the Lahore High Court in support of their own 
view. The Stationary 2nd Class Magistrate was quite right 
therefore in following Naurang Rai v. Kidar Nath?. 


Apart from rulings, the matter seems very clear on the 
language of the section. Composition under S. 345 (1) is an 
act of the parties which requires no permission. Nor is there 
any language to restrict its completion to any particular time. 
Under S. 345 (2) there must be a prosecution pending and 
the permission of the Court must be given. Any act of the 
parties done before the prosecution has begun and without 
reference to any Court cannot be a composition under this 
sub-section, and whatever may be the civil rights to which it 
may give rise can have no effect on the trial. 


For these reasons this Criminal Revision Case is dismissed. 
K. C. Petition dismissed. 








1. (1918) 34 M.L.J. 217 : LL.R. 41 Mad. 685. 
2. (1928) I.L.R. 9 Lah. 400. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE Mockery? AND MR. JUSTICE 
LAKSHMANA Rao: 


Chelikani Jagannadharao and 
another .. Appellants* - (Petitioners- 
Defendants 1 and 2) 
v. 
Merla Ramanna and others „. Respondents ( Decree-holder 
and Defendants 3 and 4). 


Hindu Law—Joint family—Partition—Severance of status—Declaration 
of intention to separate—Need for communication to other members ~Aliena~ 
tion of share in one item of family property to one of several coparceners— 
Effect—Inference as to agreement to divide—Blending of property—Property 
whether can be taken out subsequently. 

Under the Hindu Law it is open to the members of a joint family 
to make a division and severance of interest in respect of a part of the joint 
estate whilst retaining their status as a joint family and holding the rest as 
the properties of the joint undivided family. No express agreement is 
necessary for this purpose, but the agreement must be between all the 
coparceners and the intention to become divided must be communicated to all 
the other coparceners. The mere fact that a coparcener makes an aliena- 
tion does not put an end to the coparcenary between himself and the other 
members of the family. And an alienation by one of several members of a 
joint family to one other of his share inan item of the family property 
cannot effect a division so far as that property is concerned when there is no 
intimation of it to the other members of the family. 

. Case of transfer with the knowledge or consent of all the other members 
of the family distinguished. 

Kamepalli Ayilamma v. Mannem Venkataswamy, (1917) 33 M.L.J. 746; 


‘Maharaja: of. Bobbili v. Venkataramanjulu Naidu, (1914) 27 M.L.J. 409: 


LL.R. 39 Mad. 265; Narayana Sah v. Sankar Sah, (1929) 57 M.L.J. 685: LL.R. 
53 Mad. 1 (F.B.) and Lakshmi Achi v. Narayanasami Naicker, (1929) 57 M.L. 
J. 746: L.L.R.53 Mad. 188, considered. 

Properties once brought into the common stock and blended with joint 
family property cannot be subsequently taken out. 

Radhakant Lal v. Nazma Begum, (1917) 35 M.L.J.99: LLR. 45 Cal. 733 
(P.C.), relied on. 


Appeal against the order of the Court of the Subordinate 
Judge of Cocanada dated 10th September, 1934 and made in 
E. A. No. 1931 in O. S. No. 120 of 1930. 

Ch. Raghava Rao for Appellants. 

T. R. Venkatarama Sastri, A. Satyanarayana, C. Rama 
Rao and K. Bhimasankaran for Respondents. 

The Court delivered the following 

Jupements. Mockett, J.—This is an appeal against an 
order passed by the learned Principal Subordinate Judge of 








* A.A. O. No. 482 of 1934. ` sas 16th November, 1936. 
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Cocanada in an execution application. It will be seen from the 
geneological table that originally there were five branches of the 
-family and they may be referred to as the first, second, third, 
fourth and fifth branches, the appellants’ branch being the third. 
It.is only necessary to add that Venkatarayanim Garu had four 
sons, Ramarayanim Garu one son and Bhavannarayanim Garu 
four sons whose names appear as signatories to Ex. H, 
a power-of-attorney. The first respondent by his execution 
application sought to attach some immovable property as being 
the separate property of Dharma Rao, the third branch. The 


appellants contend that their father Surya Rao alias Kasibabu ` 


and his brother Dharma Rao were undivided and that the pro- 
perties of Dharma Dao devolved on them by survivorship and 
are not liable for the simple debt of Dharma Rao against 
whom the respondents have obtained a decree on a promissory 
note in a suit filed in 1930. The appellants and Dharma Rao’s 
daughter are impleaded as being in possession of the assets of 
Dharma Rao. Kasibabu died in 1910 and Dharma Rao in 
1929. The respondents base their case on Ex. B, a transfer of 
lands by Kasibabu to Dharma Rao, which they contend effects 
if not a total severance at least a severance so far as the pro- 
petties thereby transferred are concerned. The appellants 
reply (whilst denying that Ex. B effects any severance) that 
at the most a partial severance would have been brought about 
and that if it were so Dharma Rao subsequently blended 
these properties with the rest of the joint family property so 
as to make them part thereof. They also contend that Ex. B 
was a nominal document not intended to be acted upon but 
brought about purely to put the properties out of Kasibabu’s 
reach and thus prevent him from dissipating them (vide 
paragragh 7 in E. A. No. 772 of 1931): It is convenient to 
remark here that, although no issue as to blending was framed, 
the plea was specifically taken in paragraph 10 of the petition 
and the necessary materials for considering the plea are on 
record. I have had the advantage of reading my learned 
brother’s judgment and agree with his conclusions on the facts 
that Ex. B was a nominal document and that the alternative 
plea as to blending has been substantiated by the appellants. I 
do not propose to add anything with regard to, those aspects 
of the case. But in addition to these questions of fact the 
respondents raise an interesting. point of law. 
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The history of this family appears to be as follows: On 
12th February, 1897, under Ex. TT-3 itis common ground that 
the fifth branch became separated from the four other branches 
but leaving them joint. In the schedule to Ex. TT-3 the joint 
family properties at that time are set out. Historically, Ex. B 
comes next as it was executed on 22nd March, 1900. Itis 
undoubted that in 1900 the first, second, third and fourth 
branches were undivided. In 1908 under Ex. J-12, an entry 
in a note book of Dharma Rao, the four branches became 
divided in status but they continued to live so far as the pro- 
perties were concerned as tenants in common until 1922 when 
under Ex. I] dated 22nd November, 1922, the properties of 
the family were partitioned. These facts are not in contro- 
versy. So it will be seen that, although there was a division 
in status in 1908 between the four branches, there was no divi- 
sion of property till 1922 and in 1900 there was neither divi- 
sion in status nor division of property. But the respondents. 
contend, and the learned Judge has so held, that Ex. B dated. 
22nd March, 1900, effected a separation. In paragraph 5 of 
the counter-petition the respondents plead that: 


“ Thereafter Dharma Rao became divided. The entire share of the 
property of Dharma Rao forms his separate property”. 


The learned Subordinate Judge holds as follows: 


“ Hence Ex. B in this case virtually effected the separation of Kasibabu. 
Whatever opinion one may have about its effect on the properties not cover- 
ed by Ex. B or Ex. C, it is enough to say that, so far as the properties in 
question are concerned, they belonged to | Dharma Rao wholly by virtue of 
Ex. B and that in respect of them Kasibabu became a separated member and 
could not have had any rights after 1900”. 


This finding is difficult to understand when the all-impor- 
tant fact is borne in mind that admittedly in 1900 the four 
branches were joint. The division therefore of Kasibabu 
must be from the rest of the family leaving Dharma Rao and 
the other three branches undivided. But a consideration of 
the judgment and the argument from the bar seems to suggest 
that what the respondents had in mind that there was a separa- 
tion between Kasibabu and Dharma Rao alone. The niceties. 
of these distinctions have been overlooked in the lower Court. 
An examination of Ex. B shows that, in the first place, it is in 
favour of Dharma Rao alone who is described as Kasibabu’s. 
elder brother; secondly, that there are no words therein which 
indicate any intention to divide; thirdly, that it appears to be 
a form of conveyance pure and simple of one-tenth of the 
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joint properties belonging to the family as described there- 
under; and fourthly, the list of the properties omits a large 
number of items which are contained in the schedule to 
Ex. TT-3 which is what purports to be a complete list of the 
joint family property. Mr. Venkatarama Sastri who appears 
for the respondents conceded that many items are not, trans- 
ferred by Ex. B; for example, the inam of the Jayanti people 
plots 4 to 21 on pages 8 and 9 of the schedule, plots 1 to 6 in 
Yerangudam village on page 10, and the plot in Garipatnam 
village on the same page. So Ex. Bis a transfer by one 
member of a branch to another member of the same branch of 
one-tenth part of his interest in some items of the joint family 
property. I do not think that at the time of Ex. 'B Kasibabu 
had any idea of becoming divided. I think, to put it in simple 
language, that Kasibabu was at best intending to sell to 
Dharma Rao, the property referred to in Ex. B. 


As the case presented to us has largely turned on the 
legal effect of Ex. B, it is necessary to consider the arguments 
relating to it. No case has been cited before us in which the 
facts are identical with those in the present case. As I under- 
stand Mr. Venkatarama Sastri’s argument, it is this; that an 
alienation by one of several members of a joint family to one 
other of part of the property effects a division so far as that 
part of the property is concerned, even though no intimation 
of it is made to the other members of the joint family; and it 
must be emphasised that it has never been suggested that 
Dharma Rao represented the family asa whole. He rests his 
argument on the principle laid down in Appovier v. Rama 
Subba Aiyan! and Ram Chunder Dutt v. Chunder Coomar 
Mundul2 and certain observations of Sadasiva Aiyar, J., in 
Soundararajan v. Arunachalam’ Chetty8. In both the decisions 
of the Judicial Committee it will be seen that the transfer is 
made with the consent and knowledge of all the members of the 
family, that is to say, that if it is shown that the members of 
an undivided family make among themselves a special agree- 
ment that certain specified property shall be the subject of 
shares, there is a division in status quoad the property specifi- 
ed therein, though no actual division is made. To quote Lord 





1. (1866) 11 M.I.A. 75. 2. (1869) 13 M.I.A. 181. 
3. (1915) 29 M.L.J. 793 and 816: 1.L.R. 39 Mad. 159 at 178 (F.B.). 
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Westbury in Appovier v. Rama Subba Aiyani : 

“ When the members of an undivided family agree among themselves 
with regard to particular property, that it shall thenceforth be the subject 
of ownership in cértain defined shares, then the character of undivided 
property and joint enjoyment is taken away from the subject-matter so agreed 
to be dealt with; and in the estate each member has thenceforth a definite 
and certain share, which he may claim the right to receive and to enjoy in 
severalty although the property: itself has not been actually severed and 
divided.” 

In Suraj Narain v. Iqbal Narain? their Lordships say that 
what may amount to a separation, or what conduct on the part 
of some of the members may lead to separation of a joint 
undivided Hindu family, and convert a joint tenancy into a 
tenancy in common, must depend on the facts of each case. A 
definite and unambiguous indication by one member of inten- 
tion to separate himself and to enjoy his share in severalty may. 
amount to separation; but to have that effect the intention must 
be unequivocal and clearly expressed. It must be remembered 
that Lord Westbury in Appovier v. Rama Subba Aiyan! had 
used the English analogy of the joint tenancy and tenancy in 
common, and in that case Lord Westbury goes on to say on the 
same page: 

“Then if there be a conversion of the joint tenancy of an undivided 
family into a tenancy in common of the members of that undivided family, 
the undivided family becomes a divided family with reference to the pro- 
perty thatis the subject of that agreement, and that is a separation in interest. 
and in right, although not immediately followed by a de facto actual division 
of the subject-matter. This may at any time be claimed by virtue of the 
separate right.” 

The most recent decision relating to this subject is to be 
found in Lakshmi Achi v. Narayanasami Naicker3. At page 
195, Ramesam, J., referring to Atyyagari Venkataramayya v. 
Aiyyagart Ramayyat remarks as follows: 

“Tf a member of an undivided family sells the whole of his share 
in some of the family properties or part of his share in such properties but 
not in other properties, it may be that he continues undivided with the other 
members in respect of the properties other than those in which the whole or 
part of his share has been transferred. * * * It almost implies that so 
far as the properties in which the whole or part of the member’s share is sold 
are concerned, he must be regarded as divided from the other members. But 
where the sale is not to a stranger but to the remaining members of the 
family the matter becomes much stronger.” 

The learned Judge then goes on to suggest that the autho- 
rity of certain observations relating to a stranger-purchaser in 





: “ "1. (1866) 11 M.I.A. 75 at 90, 92. 
2. (1912) 24 M L.J. 345: L.R. 40 T.A. 40: I.L.R. 35 All. 80 (P.C, 
3. (1929) 57 M.L.J. 746: ILL.R. 53 Mad. 188. 
4. (1902) I.L.R.25 Mad. 690 (F.B.). 
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Maharaja of Bobbili v. Venkataramanjulu Naidu! are dis- 
counted by the decision of the Judicial Committee in Girja Bai 
v. Sadashiv Dhundiraj2 but with all respect I do not understand 
how this is so. This latter decision of their Lordships lays 
down that a mere expression of a desire to divide clearly con- 
veyed to the co-sharers effects a division in status regardless of 
whether the co-sharers desire it or not, but any subsequent 
partition can be effected either by agreement, or, in the absence 
of agreement, by invoking the aid of the Court. I am unable 
to see how any of the cases cited assists the respondents. The 
legal effect seems ultimately to come to this, that a sale to a 
stranger, while not affecting the status of the family, gives the 
stranger a right in a suit for general partition to have the 
transferor’s share given to him, and that a statement of 
an unequivocal intention to divide which includes the filing of 
a suit or an agreement inter se effects a devision in status; but 
so far as the members of the family are concerned, it would 
seem that there must be contact by way of expression of inten- 
tion between the transferor member and the rest of the family. 
Obviously as pointed out in the cases now quoted, the intention 
to divide with regard to a certain part of the property can be 
evidenced by a ‘sale or an agreement regarding that property 
between the members of the family. But in this case none of 
those facts are present. It is nowhere suggested that Kasibabu 
gave any intimation of anything to the first, second and fourth 
branches. Ex. B was executed in favour of Dharma Rao and 
it has been held by Wallis, C.J. and Kumaraswami Sastri, J., 
in Kamepalli Ayilamma v. Mannem Venkataswamy3 following 
the decision of the Judicial Committee in Kawal Nain v. 
Prabhu Lal4 that the intention must be communicated to the 
co-sharers. At no time was ‘it suggested until 1908 that 
Dharma Rao became divided with the other branches. There- 
fore in 1900 when Ex. B was executed no intimation, expressed 
or implied, of any intention was given to any one except 
Dharma Rao. At the most then it might be said that there 


was an intention to become divided from Dharma Rao alone. 


leaving presumably Kasibabu joint with the other branches. 
But as to this it is common ground that in 1900, Dharma Rao 





1. (1914) 27 M.L.J. 409: I.L.R. 39 Mad. 265 at 268. 
2. (1916) 31 M.L.J. 455: L.R. 43 LA. 151: LL.R. 43 Cal. 1031 (P.C.). 
2 n TOO OOO 8 "(1917) 33 M.L.J. 746. 
4. (1917) 33 M.L.J. 42: L.R.44 LA. 159: I.L.R. 39 All. 496 (P.C.). 
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was joint with the other branches, and it is not possible to 
understand how this legal position can be effected. An 
examination of Ex. II shows that the effect of Ex. B was 
never sought to be worked out, and the third share was con- 
firmed in favour of Dharma Rao on behalf of his branch. The 
learned Counsel for the appellants has attacked the views of 
Ramesam, J., expressed in Lakshmi Achi v. Narayanasami 
Naicker! but it must be pointed out that the learned Judge when 
remarking that a sale not to a member of the family may make 
the matter much stronger is careful to use the words “to the 
remaining members of the family” and not to one of the re- 
maining members of the family, and it seems to me that he had 
in mind the statement by Lord Westbury in Appovier v. Rama 
Subba Aiyan2 where his Lordship particularly emphasises the 
effect of an agreement by members of an undivided family 
among themselves with regard to a particular property. A con- 
veyance of lands between two parties is as clear an example of 
an agreement as can be given. I have already indicated my 
agreement with my learned brother’s view that Ex. B was not 
a document which was intended to have any effect or was acted 
upon; but if that view should appear to be wrong, then I hold 
that, even if it gave any rights to Dharma Rao as against Kasi- 
babu, it did not effect a division in status generally or partially 
between Kasibabu and Dharma Rao. It is to be noted that 
Dharma Rao does not appear to have ever attempted to enforce 
any rights against Kasibabu or his heirs. We have had the 
advantage of hearing a most comprehensive argument from 
the Bar, but no case—and many have been cited—has been 
cited establishing the proposition that a conveyance by one to 
one other of several members of a part only of his undivided 
share can effect a division as between the transferor and the 
transferee alone, nor has it, it would seem, ever been sought to 
be established until now. 

For the above reasons and for the reasons given by my 
learned brother with which I concur it follows that this appeal 
must be allowed with costs throughout. 

Lakshmana Rao, J—The appellants are the sons of Surya 
Rao alias Kasibabu, the predeceased younger brother of one 
Chelikani Dharma Rao alias Chinna Nayana who will hereafter 
be called Dharma Rao and the appeal arises out of an 


1. (1929) 57 M.L.J. 746: I.L.R. 53 Mad. 188. . 
2, (1866) 11 M.I.A. 75 at 90. 
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application by them to raise the attachment of certain pro- 
perties in execution of the decree obtained by the first respon- 
dent, in O. S. No. 120 of 1930, on the file of the Subordinate 
Judge of Cocanada against the assets of Dharma Rao in their 
hands. ‘The second and third respondents are the married 
question daughter and sister respectively of Dharma Rao, and the 
at issue is whether the properties attached are the assets of 
Dharma Rao or joint family properties which devolve on the 
appellants by survivorship. 

The joint family, consisted originally of eight brothers 
and Jagannatharayanimgaru the grandfather of the appellants 
was the manager. Three of the brothers died without male 
issue and the pedigree of the surviving brothers who continued 
joint is given below: ` 





X 
| 
| | | | 
Venkata- Rama- Jagannatha- Bhavanna- Bhaskara- 
rayanim rayanim rayanim Garu rayanim rayanim Garu . 
Garu. Garu. (died ea Garu, ciee 1888) 
Chinna Surya Rao. 
Dharma Rao Surya Rao 
(Chinna Nayana) (Kasi Babu) 
(died 1929) (died 1910) 
Rajya Lakshmamma 
(married daughter). 
— 
Jagannatha Rao Venkata Surya Rao 
alias Pedda Babu alias Chinna Babu 
first appellant. second appellant. 


Bhaskararayanimgaru died .in 1888 leaving his widow 
Venkayamma and minor son Chinna Surya Rao, not to mention 
the female issue, and Venkayamma shifted with her children 
to her parent’s house. Jagannatharayanimgaru died in 1896 
and Dharma Rao succeeded him as manager. Partition was 
demanded by Venkayamma on behalf. of her minor son in 
1897 and by Exs. TT-1 to TT-3 of that year that branch 
became separated from the other four branches, leaving the 
latter joint. The share of Chinna Surya Rao in the movable 
properties, was given to Venkayamma onchis behalf, but the 
immovable properties were left in the possession of the four 
branches, on.the understanding that they should pay Rs. 45 per 
month out of the income of his one-fifth share to Venkayamma 
on his behalf, and apply the balance towards discharge of his one- 
fifth share of the family debts amounting to Rs. 82,554-13.5, 
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The deeds provide for maintenance of correct accounts, and 
the arrangement was to continue until the four branches effect 
a partition among themselves or the minor Chinna Surya Rao 
attains majority. Two sets of accounts one for the five 
branches and the other for the four branches were maintained 
thereafter, and Dharma Rao continued in management. 
Properties were acquired by the four branches subsequently 
and Ex. B the sale-deed was executed by Surya Rao alias Kasi 
Babu, who will hereafter be called Kasi Babu, in favour of 
Dharma Rao on 22nd March, 1900, soon after attaining 
majority conveying his one-tenth share in a substantial portion 
of the family estate including the properties attached. The 
sale was admittedly in favour of Dharma Rao individually, 
and not as manager of the four branches, and the considera- 
tion is stated to be Rs. 12,500 made up of Rs. 6,500 and 2,000 
the vendor’s share of the joint family debt and father’s debt, 
undertaken to be discharged by the vendee, Rs. 500, 400, 300 


-and 1,000, his personal debts and interest thereon amounting 


to Rs. 150 discharged out of the consideration, Rs. 1,000 
received as earnest money, and Rs. 650 paid before the Sub- 
Registrar. The document was registered in the house and 
Kasi Babu continued in the family as before. He was married 
at the family expense and the four branches continued joint 
till November, 1908, when as appearing from the entry in 
Ex. J-12 the general note book of Dharma Rao, they became 
separated in status and mess. Three sets of accounts were 
maintained thereafter, namely, one for the five branches, one 
for the four branches and another called the swantha account 
of Dharma Rao which according to the appellants is the account 
of their branch, and Kasi Babu and his family continued with 
Dharma Rao. The income of the branch from the entire 
family estate was entered in the swantham account without 
any distinction being made between the properties conveyed 
and the other properties, and the household and other expenses 
of the branch were incurred therefrom. Ex. C the benami 
sale-deed of his share of the Bharatam or annual allowance 
payable by the Zamindar of Kolanka and another item of 
family property, was obtained from Kasi Babu by Dharma 
Rao in the name of his maternal uncle Tirupathirayanimgaru 
on 15th January, 1910, and Kasi Babu died soon after leaving 


a widow and two sons the appellants. The sales did not 
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exhaust the properties in which Kasi Babu was entitled to a 
share and the appellants and their mother continued to live 
with Dharma Rao. There was a revenue enquiry in 1912— 
regarding the record of rights in respect of the lands in patta 
No. 1 of Chitrada village, some of which are included in 
Ex. B the sale-deed, and in response to the notice issued to 
the members of the family, Mangiah the agent of the family 
under Ex. H the power of attorney dated 27th February, 1909, 
appeared before the Revenue Officer on 31st December, 1912. 
Ex. F his statement was recorded by the Revenue Officer, and 
Mangiah stated that Kasi Babu was a joint sharer in the patta 
and so the names of his minor sons Dharmarayanimgaru and 
Venkata Surya Rao Garu who were under the protection of 
their uncle Dharma Rao should be added with Dharma Rao as 
their guardian. He gave the names of one of the sons incorrectly 
and Ex. G the statement was filed by him on 3rd January, 
1913, rectifying the error. It is stated therein that the mistake 
was pointed out by Dharma Rao, and by Ex. SS-3 the order 
dated 27th February, 1913, the Revenue Officer ordered the 
inclusion of the names of the appellants with Dharma Rao 
as their guardian. Nothing further happened till 1922 when 
by Ex. II the deed of partition the immovable properties 
specified in Exs. TT-1 to TT-3 which include properties not 
conveyed under Exs. B and C, were divided by metes and 
bounds between the five branches, and the third share which 
comprises the properties attached, was allotted to Dharma Rao, 
The deed is silent regarding the appellants who were apparently 
minors at the time under the protection of Dharma Rao, and 
there are yet other properties to be divided between the four 
branches. The appellants and their mother continued with 
Dharma Rao and he died on 28th August, 1929, leaving Ex. III 
the will dated 10th March, 1927, bequeathing the properties 
in question to the appellants and other properties to the second 
respondent. 


The case of the appellants is that their father was leading 
a bad life, and Ex. B the sale-deed was brought about lest he 
should deal with and fritter away his share in the family pro- 
perties for immoral purposes. There was otherwise no need or 
occasion for the sale-deed, nor was it supported by considera- 
tion. It was a nominal transaction, and the properties were 
treated as family properties throughout. Ex. C the benami sale- 
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Jagannadha- deed was brought about for the same purpose, as in spite of 
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married life, their father didnot improve and no distinction was 
at any time made between the properties covered by Exs. Brand 
C and the other family properties or their income. There never 
was any division in fact between their father and Dharma Rao 


- nor was any severance effected by Ex. B the sale-deed. Even 


otherwise the severance brought about would at best be partial 
and the properties conveyed were blended with the other joint 
family properties. They would therefore devolve on them by 
survivorship and are not assets of Dharma Rao. 


The first and second respondents in their counters denied 
that Ex. B the sale-deed was a nominal transaction and 
contended that it effected a complete severance. The properties 
conveyed became the separate properties of Dharma Rao and 
they were not treated as family properties thereafter. The 
alleged blending was false and there was no other family pro- 
perty with which the properties conveyed could be blended. 
The mess too was not common ‘and the subsequent treatment 


of Kasi Babu and his family by Dharma Rao was due to 


natural love and affection. This cannot confer any rights on 


them and the properties in question were allotted to Dharma 


Rao in the partition of 1922. They were thus separate pro- 
perties and until the will was discovered to be void exception 
was not taken to the disposition. They are therefore assets 
of Dharma Rao and would not devolve on the appellants by 


survivorship. 


The third respondent did not file any counter and the 


petition was posted for first hearing to 8th February, 1932. 


The appellants applied on 8th February, 1932, for the issue of _ 


-a commission for the examination of certain witnesses, and 


the petitions were adjourned to 1st March, 1932. The commis- 


sion was ordered on Ist March, 1932, and the main petition 


was adjourned to 8th April, 1932. A large number of docu- 
ments were filed into Court on behalf of the appellants on 10th 


‘March, 1932, without notice to the respondents, and the office 
‘forwarded them to the Commissioner. Fourteen of them were 


marked in evidence in spite of objection during the examina- 
tion of one of the witnesses before the Commissioner, and the 


-decree-holder moved the Court to exclude the documents on 
‘the ground that they were not filed before the first Hearing. 
-The-appellants contended that the procedure relating to suits 


A 
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was not applicable, but the Court ruled otherwise, and ordered, 
that barring 18 documents which by then had been admitted 
in evidence, the rest will be rejected. The Court was then 
moved by the appellants to excuse the delay in filing the docu- 
ments and a statement was filed by their lawyer that the 
documents were given to him about a week before the first 
hearing date and could not be filed earlier as they had to be 
sorted and docketted. In view of its decision that the procedure 
prescribed for suits was applicable, the Court was also requested 
to frame the necessary issues and the statement of the lawyer 
‘of the appellants regarding the delay in filing the documents 
was not challenged. The documents were ordered to be received 
subject to proof, and the following points for determination 
were settled, namely: 

(1) Whether Dharma Rao and his brother were divided. 

(2) Whether the sale-deed in Dharma Rao’s name was 
executed nominally. 

(3) Whether the attached properties belonged to the 
petitioners or are they the assets of Dharma Rao. 

(4) Whether the will executed by Dharma Rao was acted 
upon by the petitioners. 

[His Lordship dealt with the evidence and proceeded. ] 

The Subordinate Judge accepted the case of the appellants 

regarding joint residence but disbelieved it regarding the 
nature of the sale-deeds. There would according to him be 
no occasion for the sale-deeds if the indebtedness of Kasi 
Babu was not true, and the accounts which do not support 
the respondents are inconclusive though not fabricated. It 
was not improbable that Kasi Babu did not want to be saddled 
with heavy debts and might have liked to have some cash 
instead of a debt amounting to over Rs. 8,000 or Rs. 9,000 
with an off-chance of getting some property left after dis- 
charging the debts, and Ex. H the power of attorney would 
have been signed by Kasi Babu if the sale was not genuine. 
The statement of Mangiah cannot bind Dharma Rao as Ex. H 
did not authorise the agent to make any statement, and the 
subsequent treatment of Kasi Babu and his family was probably 
due to natural love and affection. That no distinction was 
made in the accounts by Dharma Rao between himself and 
Kasi Babu, might have been due to his belief that in spite 
of. Ex. B, Kasi Babu was entitled to his share, and Ex. B 
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was'a real sale supported by consideration. Kasi-Babu became 
divided thereby from Dharma Rao in respect of the properties 
conveyed thereunder and the properties conveyed became the 
self-acquired properties of Dharma Rao. It was not possible 
to say what idea Dharma Rao had in his mind in dealing 
with the income of the entire estate without making any 
distinction, and Ex. C the sale-deed was also a genuine trans- 
action though it.was taken inthename of Tirupatirayanimgaru. 
The will was acted upon until it was discovered to be void 
and the properties attached are assets of Dharma Rao. In 
the result the Subordinate Judge dismissed the application of 
the appellants and ordered transmission of the decree to the 
District Court of West Godavari for execution. 


Hence this appeal and the initial question for determina- 
tion.is whether Ex.. B the sale-deed which the respondents 
contend, effected a severance between Dharma Rao and 
Kasi Babu, is a nominal transaction. There is no reason to 
suspect the uncontradicted evidence in the case that Kasi Babu 
was leading a bad life, and the sale-deed came into existence 
almost immediately after he attained majority. 

[His Lordship considered’ the evidence and concluded. ] 

The finding of the Subordinate Judge that it is a real 
transaction cannot therefore be upheld, and on the evidence 
we find that Ex. B the sale-deed on which the severance between 
Dharma Raoand Kasi Babu is foundedis a nominal conveyance. 

. The effect of Ex. B the sale-deed, assuming it to be real 
has then to be considered, and in view of the decision of the 
Privy Council in Ramalinga Annavi v. Narayana Annavil in 
which the previous decisions of the Board were considered, it 
would’ be idle to contend that under the Hindu Law it is not 
Open to the members of a joint family to make a division and 
séverance of interest in respect of a part of the joint estate 
whilst retaining their status as a joint family and holding the 
rest as the properties of the joint undivided family. No express 
agreement is necessary for this purpose and it depends on the 
circumstances of each case whether a severance of interest in 
respect of a part of the joint estate creates a disruption of the 
family status. The intention to remain joint as to the rest of 
the estate may be inferred from the conduct of the parties, 
and in the circumstances of this case it was not seriously 





1, (1922) 43 M.L.J. 428: L.R. 49 I.A. 168: ILL.R. 45 Mad. 489 (P.C.). 
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contended before us that the severance if any was total and 
not partial. It is common ground that Exs. TT-1 to TT-3 
left the four branches undivided, and admittedly these branches 
continued joint until 1908, when by agreement they became 
separated inter se in status and mess. There was no cesser of 
commensality between members of these branches till then, 
and Kasi Babu and his family continued with Dharma Rao 
thereafter. The real question therefore is whether the sale- 
deed effected a severance between Dharma Rao and Kasi Babu 
in respect of the properties conveyed, and under the Hindu 
Law a partition may be effected either by agreement between 
the coparceners or by an unambiguous declaration of an 
intention to become divided. The agreement must be between 
all the coparceners as otherwise it will lead to the inconceiv- 
able position, namely, a severance between the parties to the 
agreement without any disruption between either of them and 
the other coparceners, and as pointed out in Kamepalli 
Ayilamma v. Mannem Venkataswamy! to have that effect, 
the intention to become divided, should be communicated to 
all the other coparceners. Two or more members of..an 
undivided family be they members of different branches or of 
one and the same branch of the family have no legal existence 
as a separate independent unit, so long as the family remains 
undivided, vide Sudarsanam Maistri v. Narasimhulu Maistry2 
and it is common ground that the four branches remained 
undivided until 1908. The sale-deed was in favour of Dharma 
Rao individually and not as manager of the family, and, 
treating it as an agreement, it would be an agreement between 
two members of a branch of the undivided family, which in 


law cannot effect any severance. Ex. B isa sale simpliciter 


with the usual recitals and clauses and it does not.contain any 
explicit declaration of an intention to become divided. The 
subsequent conduct .of the parties negatives any implied 
‘intention to separate, and it was not suggested that the inten- 
tion if any was communicated to all the other coparceners., 
‘There was therefore no severance by communication of an 
intention to separate, and as laid down in Maharaja of Bobbili 
v. Venkataramanjulu Naidu3, which is still good law, the mere 
fact that a coparcener makes an | alienation does not put an 





1. (1917) 33 M.L.J. 746. 
2, (1901) 11 M.L.J. 353: I,L.R. 25 Mad, 149 at 155. 
~ 3, (1914) 27 M.1..J. 409: LL.R. 39 Mad. 265, 
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end to the coparcenery between himself and the other methbers 
of the family. The act of alienation only makes definite the 
indefinite interest of the alienor (vide Narayana Sah v. Sankar 
Sahl) and there is no warrant for holding that an alienation 
of his undivided interest in the entire family estate or-a 
portion thereof, by a coparcener in favour or one or more of 
the remaining coparceners effects a severance of the alienor 
from the joint family. The alienation per se cannot be held 
to be an agreement between the members of the family to 
become divided or expression by the alienor of his intention 
to separate from and much less a communication thereof 
to the remaining members of the family, and as pointed 
out by the Privy Council in Sivagnana Thevar v. Periasami2 
the alienor acquires rights in the subject-matter of the 
alienation, notwithstanding the undivided status of the 
family. The case of an alienation by one coparcener in 
favour of the only other or all the other coparceners as in 
Lakshmi Achi v. Narayanasami Naicker’ stands on a different 
footing, as then the alienation would in effect be an agreement 
between all the coparceners that particular property should 
thenceforward be the subject of ownership in a particular 
manner and it is well-settled that by agreement between all the 
coparceners a severance of interest can be effected between 
them in respect of the subject-matter of the agreement. An 
agreemient between some of several coparceners cannot bring 
about that result and on principle the rights of a coparcener 
alienee who is not the only other coparcener cannot be higher 
than those of a stranger purchaser. The latter cannot as 
pointed out in Suraj Bunsi Koer v. Sheo Persad S ingh* and 
Hardi Narain Sahu v. Ruder Perkash Misser® resist the claim of 
non-alienating coparceners to the whole of the alienated pro- 
perty,.and his only remedy is to enforce his right under 
the purchase by a suit for general partition. That the non- 
alienating coparcener or coparceners may sue for recovery of 
the non-alienated share of the alienated property has no bearing 
on the point and the'decree in such suits can only be subject to 
the result of the suit for general partition which the alienee 


may institute. The decision in Iburamsa Rowthan v, 





1. (1929) era 685: L.L.R. 53 Mad. 1 at 16 (F.B 
2. 099 Fy SLA nee I.L.R. 1 Mad. $12 at 332 (P.Č). 
: A L.J. 746: LL.R. 53 Mad. 1 
4, (iy) L L.R.6 I.A. 88: TER. 5 Cal. 148 (P.C.). 
R. 11 LA:26: LL.R. 10 Cal. 626 (P.C.). 


SE? 


AI}, THE: MADRAS’ LAW JOURNAL REPORTS: 401 


Thiruvenkataswami Naickt-merely extended the right of the sole 
‘non-alienating coparcener to his purchaser and as held in 
Shyam Sunder Rai v. Jagarnath Misra? one of several non- 
alienating. coparceners cannot stie the purchaser for his own 
share of the alienated property. There is no reason why he 
should not, if an alienation per se effects a severance between 
the members of the family, and it ib. impossible to hold that 
Ex. B created a severance of interest between Dharma Rao and 
Kasi Babu in respect of the properties conveyed. Dharma Rao 
would, if the sale is real, be entitled to the interest of- Kasi 
Babu in the properties conveyed but the sale-deed would not 
effect any severance between them. 

It remains then to consider whether if there was a seve- 
Tance, the properties conveyed were blended with the family 
‘properties, and as pointed out in connection with the nature of 
the conveyance, at no time was any distinction made between 
the income of the four branches from ` the several sources 
inchiding the properties conveyed. There ‘was one general 
account for the four branches till 1908, and no distinction was 
made by Dharma Rao, even in, the swantham accounts opened 
‘by him thereafter. The receipts from ‘all sources were dealt 
witli as a single fund, and Kasibabu and his family were 
treated as members of the joint family. The idea of Dharma 
Raoin dealing with his Teceipt'as he did is irrelevant’ and on 
the materials on record the alleged blending cannot reasonably 
-be doubted. Properties once brought into a common stock 


cannot be taken out again, vide Radhakant Lal v. Nazma. 


Begum8 and as found already the third share was allotted to 
this branch in 1922, though it was confirmed eo nomine in 
favour of Dharma Rao: The. properties would therefore 
devolve on the appellants and they are not assets of Dharma 
Rao in their hands. . 

In the result the appeal is allowed vii costs throughout 
and the claim of the decree-holder to proceed against the Tii 
perties as assets of Dharma Rao is disallowed. 


B-V. Mns poni - | Appeal allowed. 





~ 1910) 20 M.L.J. 743:1 LR, 34 Mad. 269 FB). 

TERE 2. (1923) I.L.R. 2 Pat, 925. - 

-F3 (1987) 35 M.L.J. 99: LL.R. 45 Cali 733 at 744 RAE 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT.—MR. Justice KING. 
Dastagir alias Gulam Dastagir 
and others .. Petitioners* (Accused Nos. I 
to 4). 
Criminal Procedure Code (V of 1898), S.162—Copy of witnesses’ state- 


ment to police—Accused’s pleader applying for it—Duty of Court not to- 
refuse. 


Where during trial of a case of murder the accused’s advocate asked for 
a copy of the prosecution witnesses’ statement to the police under S. 162,. 
Criminal Procedure Code, but the Magistrate refused to grant the prayer, on 
the question whether under S. 162 of the Code of Criminal Procedure it is. 
the duty of the Court to satisfy itself that a contradiction exists before 
granting a copy. ; 

Held, that the Magistrate was wrong in refusing to grant a copy, because 
the section does not require the Court so to satisfy itself and that, subject to. 
anything it may find under the second proviso to the section, the Court must 
grant the copy, and it is for the accused’s counsel to examine it after it is. 
granted, and to discover whatever contradiction may exist. 


Jhart Gope v. Emperor, (1928) I.L.R. 8 Pat. 279; Emperor v. Nga Lun,. 
(1935) LL.R. 13 Rang. 570 (F.B.), followed. 


Burn, J.’s judgment in Cr. R. C. No. 44 of 1936, distinguished. 


Petition under Ss. 435 and 439 of the Code of Criminal! 
Procedure, 1898, praying the High Court to revise the order of 
the third Presidency.Magistrate of the Court of the Presidency. 
Magistrates of Egmote, Madras, dated the 5th day of July, 
1937 and made in C.C. No. 834 of 1937. 

y. Rajagopalachari for Petitioners. 

E. A. Lobo for The Crown Prosecutor on behalf of the 
Crown. 

The Court made the following 

OrpEeR.—The petitioners in this case are charged with 
murder and the preliminary enquiry into the alleged offence is. 
in progress before the learned third Presidency Magistrate.. 
P.W. 1 has been examined in chief, and one question has been 
put to him in cross-examination. At that stage petitioner’s. 
pleader applied under S. -162 of the Code of Criminal Proce- 
dure for a copy of P.W. Ts statement to the Police. The 
learned Magistrate refused to grant it. Hence this application: 
in revision. It is a little difficult to understand the precise 
reason for the refusal. The Magistrate begins by pointing out: 





* Cr.R.C. No. 385 of 1937. 16th July, 1937. 
Cr.R.P. No. 353 of 1937. 
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that the one answer given by the witness in cross-examination 
does not establish any contradiction but if he means by that the 
accused’s pleader must either establish an actual instance of 
contradiction or lay a foundation for the belief that such a 
contradiction will be found if the police record is referred to, 
he is asking the accused’s pleader to perform an impossible 
‘task. (Emperor v. Tahal Saithwar1, Public Prosecutor, 
Madras v. Vedi2and Babarali Sardar v. Emperors.) From what 
the Magistrates goes on to say, however, it seems to me that he 
must also have refused to grant the copy because he did not 
himself on examining the statement perceive in it anything 
which contradicted the witnesses’ evidencein Court, though he 
does not specifically say this. This raises the question whether 
under S, 162 of the Code of Criminal Procedure it is the duty 
of the Court to satisfy itself that a contradiction exists before 
granting a copy. There are two cases in-which this question 
has been considered which have been brought to my attention. 
One is that reported in Jkari Gope v. Emperor4. There it is 
clearly laid down that S. 162 of the Code of Criminal Proce- 
dure does not require the Court so to satisfy itself and that 
subject to the provisions of the second proviso regarding any 
part of the statement the Court must grant the copy and it is 
for the accused’s counsel to examine it after it is granted and 
to discover whatever contradiction may exist. The other isa 
Full Bench ruling of the Rangoon High Court, Emperor v. 
Nga Lun which in a brief paragraph confirms the view that 
whether the Court itself finds any contradiction or not in the 
statement it must nevertheless grant a copy of it. The Magis- 
trate relied upon an unreported judgment of my learned 
brother Burn, J., in Criminal Revision Case No. 44 of 1936. 
It was not necessary in that case to decide this point and 
though Burn, J., may perhaps have given an indication of this 
view he has not definitely said that a Court can refuse to grant 
a copy if it sees no contradiction itself. l 


Following with respect the Patna and Rangoon decision 
referred to above I hold that the learned Magistrate was wrong 
in refusing to grant the copy, and subject to anything which he 





1. (1930) I.L.R. 53 All. 94. 2. (1929) M.W.N, 885. 
3. (1928) I.L.R. 56 Cal. 840. 4. (1928) LL.R. 8{Pat. 279. 
5, (1935) LL,R. 13 Rang. 570 (F.B.). 


Dastagir, 
In re. 


Dastagir, 


In re. 


P.C. 


Dwarka 
Nath 
Singh 


v. 
Mt. Raj 
Rani. 


404 THE MADRAS, LAW JOURNAL REPORTS. ~ [1937 


may find under the second proviso. direct him to x grant it and ` 
proceed with the enquiry. 


K. C. > —— .. — Petition allowed. 
PRIVY COUNCIL. 

[On appeal from the Chief Court of Oudh at Lucknow.] 

PRESENT:—Lorp MACMILLAN, Lorp MAUGHAM, SIR 
SHADI LAL AND SIR GEORGE RANKIN. 
Dwarka Nath Singh and others ... Appellants* 
l v. ; 
Musammat Raj Rani and others .. Respondents. 


Court of Wards—Will—Draft will forwarded to Board of Revenue— 
Manager, Court of Wards, communicating final approval—Ward executing 
and registering will—Subsequent revocation of consent by Court—Permissi- 
bility—North Western Provinces and Oudh Court of Wards Act (III of 
1899), S. 34. ` 

A person whose estate was under the management-of the Court of Wards 
executed a will and sought the sanction of the Board of Revenue but it was 
refused. Subsequently the ward presented: petitions to the Board requesting 
them to re-consider their decision. As a result of consideration the Board 
authorised the Special Manager of the Court of Wards to inform the ward 
that the Board were prepared to sanction a new will being executed by him 
provided it fulfilled: all the conditions laid down’ in the Court of Wards Act. 
Later the ward forwarded a draft of Anew will to the Deputy Commissioner 
of his place-and asked. for the consent of the Coitrt of Wards to it. Two 
months thereafter the Board of Revenue wrote to the. Commissioner request- 
ing that the attention of ward should be drawn to the fact that the net 
revenue of the three villages mentioned in the draft will might not be sufficient 
to cover the amount of certain maintenance legacies charged by the proposed 
will upon those villages and they also called for a medical certificate as to his 
medical condition. The certificate was obtained and was satisfactory., Then 
the ward wrote to the Court stating his willingness to add another village to 
the ‘villages the income of which was to provide for the allowances. The facts 
were communicated to the Board of Revenue who came to the conclusion 
that the Court could not any longer refuse its consent. The Board also wrote 
to the Commissioner that under the circumstances the Courtof Wards will 
not withhold- its consent to a will drawn up by the ward similar to that sub- 
mitted and altered in the light of later proposals. The Special Manager of 
the Court of Wards then made a statement that the Board had sanctioned a 
will provided it was in agreement with the draft will submitted by the ward 
and he then executed a will and had it registered, thereby purporting to act 
on the permission granted by.the Board. Subsequently correspondence passed 
between officials of the Court and the ward as to the validity of certain pro- 
visions in the will and sometime later when the ward attempted to executea 
new will the: Court definitely raised the question’as to the legality of the prior 
wille The. testator having died the validity of his last will was impugned by 
‘his widow. ` 

---Held; that the effect of the correspondence between the Court of Wards 
and the testator was that they had given their consent. to the dast will, that it 
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was impossible for the Court of Wards, having given its consent and that 
consent having been acted upon according to its terms, to withdraw its con- 
sent at a subsequent date so as to invalidate ex post facto the competency of 
the ward, and that the will executed by the ward with such consent took 
effect. . 

Decision of the Chief Court of Oudh reversed. 


Appeal from a decision of the Chief Court of Oudh 
(Wazir Hassan, C. J. and Smith, J.) sitting as a Court of 
Appeal reversing a decision of a Court of Original Jurisdic- 
tion of the same Court (Kisch, J.). 

L. De Gruyther, K.C. and H. R, Abdul Majid for Appel- 
lants. 

A, M. Dunne, K.C. and S. H yam for Respondents. 

7th May, 1937. Their Lordships’ judgment was delivered 
by 

Loro MaucuaM.—The point for decision in this case is 
whether a will executed by one Thakur Shankar Bakhsh Singh 
(whom it will be convenient to call Shankar Bakhsh) bearing 
date the 28th July, 1904, was a disposition of his property 
made with the consent of the Court of Wards’at Sitapur in the 
terms of S. 34 of the North Western Provinces and Oudh 
Court of Wards Act (III of 1899). The appellants propound- 
ed the will in question and petitioned the Chief Court of Oudh 
at Lucknow for letters of administration of thé estate of the 
ward with a copy of the will of the 28th July, 1904, annexed. 
A number of objections were raised to the alleged will, but 
they have all failed except on the point as to the lack of con- 
sent of the Court of Wards. As to this the Chief Court in its 
original jurisdiction has held that the consent of the Court of 
Wards was obtained. The Chief Court in its appellate juris- 
diction has held the contrary. - The relevant facts are as 
follows :— 

On the Ist August, 1901, fie. estate of Shankar Bakhsh 
was taken under the management of the Court of Wards under 
S. 8 (d) (i) of Act III of 1899 above-mentioned. BY S. 4 the 
Board of Revenue is the Court of ‘Wards. 

The testamentary capacity of a ward of the Court is 
governed by S. 34 of the Act which is as follows :— 


“ A ward shall not be competent . : ; 

“ (a) to transfer or create any charge on,’ or interest in, any part of his 
property which is under the. superintendence of the Court of Wards, or to 
enter into any contract which may involve him in pecuniary liability: ~ 
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“but nothing in this clause shall be deemed to affect the capacity of a 
ward to enter into a contract of marriage: provided that he shall not incur, in 
connection therewith, any pecuniary liability, except such as, having regard to 
the personal Jaw to which he is subject, and to his rank and circumstances, 
the Court of Wards may, in writing, declare to be reasonable; 


“ (b) to adopt, or to give a written or verbal Sepon to adopt, without 
the consent of the Court of Wards; 


“ (c) to dispose of his property by will without the consent of the Court 
of Wards: 

“ Provided, first, that the Court of Wards shall not withhold its consent 
under Cl. (b) or Cl. (e) if the adoption or testamentary disposition is not 
contrary to the personal or special law applicable to the ward, and does not 
appear likely to cause pecuniary embarrassment to the property, or to lower 
the influence or respectability of the family in public estimation: 


“Provided, secondly, that the provisions of Cls. (b) and (c) shall 
not apply to any proprietor in regard to whose property a declaration 
has been made under S. 9.” 


No declaration under S. 9 was made in respect of the 
estate of Shankar Bakhsh and therefore the second proviso has 
no application to this case. 


Previously to his becoming a ward Shankar Bakhsh had 
made a will, which did not require the consent of the Court of 
Wards. It was dated the 19th of June, 1901, and by it he 
bequeathed his property absolutely to his wife Musammat Raj 
Rani. On the 30th of November, 1901, he purported to make 
another will which was registered on the 3rd December, 1901. 
By this will he revoked the will dated the 19th June, 1901, and 
bequeathed his entire property to his wife for life without 
power of alienation and after her death to Ganga Bakhsh 
Singh, his cousin, and his sons, the appellants. The will was 
sent through official channels to the Board of Revenue, which 
refused to sanction it, and this refusal was communicated to 
Shankar Bakhsh by the Deputy Commissioner on the 6th 
August, 1902. Shankar Bakhsh presented two petitions to the 
Board of Revenue, dated the 7th October, 1902, for permission 


. to adopt a son, and asking for the reason why sanction was 


refused to his will, dated the 30th November, 1901, and regis- 
tered on the 3rd December, 1901. He requested the Board to 
reconsider its decision. f 


As the result of consideration the Board of Revenue 
authorised Mr. Dunne, the special manager of the Court of 
Wards at Sitapur, to inform Shankar Bakhsh that the Board 
were prepared to sanction a new will being executed by him 


IT] THE MADRAS LAW JOURNAL REPORTS. 407 


provided it fulfilled all the conditions laid down in the Court 
of Wards Act. This information was duly conveyed to him 
by a letter of the 4th July, 1903. He was reminded later of 
the matter and asked to give an early reply on the 6th August, 
1903. 

On the 18th January, 1904, Shankar Bakhsh forwarded to 
Mr. W. R. Partridge, the Deputy Commissioner at Sitapur, a 
‘draft of a new will and asked for the consent of the Court of 
Wards to it. 

On the 16th March, 1904, the Board of Revenue wrote to 
the Commissioner, Lucknow Division, requesting that the 
attention of Shankar Bakhsh should be drawn to the fact 
that the net revenue of three villages mentioned in the draft 
will might not be sufficient to cover the amount of certain 
maintenance legacies charged by the proposed will upon those 
villages; and they also called for a medical certificate as to his 
mental condition. 

The certificate was obtained and was satisfactory. On 
the 27th April, 1904, Shankar Bakhsh wrote to the Court of 
Wards stating his willingness to add another village to the 
‘villages the income of which was to provide for the allow- 
ances, and stating also that he desired to strike out of the 
‘draft will which he had submitted a certain provision on which 
nothing now turns. j 


The facts were communicated to the Board of Revenue 
who after consideration came to the conclusion that the Court 
could not any longer refuse its consent. On the 25th May, 
1904, the Board wrote to the Commissioner of Lucknow that 
“‘in the circumstances now stated the Court of Wards will not 
withhold its consent to a will drawn up by Thakur Shankar 
Bakhsh Singh similar to that submitted [that is, the draft will 
of the 18th January, 1904], but altered in the light of 
the proposal contained in his letter of the 27th April, 1904” 
{namely, the proposal to charge a’ fourth village for the 
annuities]. 


A singular circumstance must now ‘be mentioned. This 
letter was doubtless an authority to the Commissioner to 
communicate either by letter to Shankar Bakhsh, or verbally 
to him through Mr. Dunne, the special manager for the Court 
of Wards in Sitapur, the determination of the Court of Wards 
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in the matter. Mr. Dunne was called at the trial on behalf of 
the defendants, who were objecting to the grant of letters of 
administration with the will annexed, but he was not asked to- 
state the: precise nature of the communication he made to- 
Shankar Bakhsh. That he made a statement on the faith of 
which Shankar Bakhsh executed a will ishowever not in doubt. 
Without submitting any further draft will for the approval 
of the Court of Wards, on the 28th July, 1904, he executed the 
will now in question, and had it registered on the 2nd. August, 
1904, reciting therein that “the Hon’ble members of the Board 
of Revenue have granted me power to execute the will so I 
hereby execute this my last will a i all the previous wills- 
executed by me” 

Nor is the view of Mr. Dunne in any real doubt, for on 
the 13th December, 1905, he sent the following note to the 
Deputy Commissioner (Mr. Partridge) at.Sitapur:— 

“ On the 25th May, 1904, the Board sanctioned the execution of a will-of 
Thakur.Shankar Bakhsh Singh, draft of which has been submitted with this 
office letter No. 1344/X-2 6-4, dated 19th February, 1904. Iam now informed 
that a will has been executed and registered but I find there is no copy of it 
on file. I am not sure that the original might not be on record or kept under: 


lock and key. The Board should also be informed of the will having been. 
executed.” 


To their Lordships it seems clear that Mr..Dunne had not. 


. suggested to Shankar Bakhsh that in order to obtain a definite- 


consent he must submit a fresh draft to the Board. On the 
contrary the letter is only consistent with the view that he had: 
informed Shankar Bakhsh’ (with whom he was in frequent 
communication) that the: Board had definitely sanctioned the 
execution ofa will provided it was in accordance with the 
draft will of the 18th January, altered to the extent mentioned 
in Shankar’ Bakhsh’s letter of the 27th April, 1904. Their 
Lordships will consider in a moment whether Mr. Dunne was. 
authorised by the Board to make such a statement to the ward.. 


It should be added that the wife of Shankar Bakhsh came 
to know of the consent to the will having been given, and at: 
once wrote to the Board of Revenue in protest. On the 8th 
June, 1904, the Board of Revenue instructed the Commissioner, 
Lucknow Division, to “inform the lady thtough the Deputy 
Commissioner of the orders conveyed in my No. 691 - 
N/X- 214B dated the 25th May, 1904, ‘which are final in this: 
matter.” The letter referted to is that above set forth. f 
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The following correspondence ensued :— 
On the 15th December, 1905, Mr. Partridge sent the 
following note to Mr. Dunne:— . 


“I did not know that he had executed a will since receipt of the B. O. 
(Board’s Order) dated 25th May, 1904, and have all along been under the 
impression that he had changed his mind or put off the idea for the present. 
Please find ont from him now whether he has executed a will since that date 
and if so, call on him to produce it. 


“ After inspecting it if it has been registered, send me a copy and return 
the original to him.” 


On the 19th December, 1905, Mr. Dunne, the special 
manager, sent the following note to Mr. Partridge, the Deputy 
Commissioner :— 

“I have the original will which Chaudhari Ganga Bakhsh gave me to read 
two days ago. I send itto you for perusal. It was registered . . . but 


we were not informed of it. I heard by chance that a will had been execut- 
ed.” 


On the 20th, December, 1905, the Deputy Commissioner, 
Mr. Partridge, sent the following note to Mr. Dunne: 


“I return the will in original with a copy which I have had made. The 
copy should be kept in one file and another copy should be made and sent to 
Commissioner for Board’s information.” 


On the 20th December, 1905, on receipt of the note: 
Mr. Dunne passed the following order :— 

- “ I have kept the original to return to Chaudhari Ganga Bakhsh. Comply 
with Deputy Commissioner’s orders.” 

On the 16th January, 1906, Mr. Partridge sent a copy 
and a translation of the will to the Commissioner, Lucknow 
Division, and suggested that some provisions in the will ` were 

_of doubtful validity on the ground of perpetuity. No answer 
seems to have been received at this time from the Court of 
Wards; but they seem-to have taken advice on the question. 

: On the 27th March, 1906, Shankar Bakhsh wrote to the 
Board of Revenue stating that he had quarrelled with his wife 
and with Ganga Bakhsh (his residuary legatee). He was 
desirous of marrying again and of making a new will. On the 
30th May, 1906, he was informed that the will already execut- 

` ed by him was, to use his own phrase, “somewhat illegal.” A: 

number of letters followed. On the'8th June, 1906, he sub- 

mitted for approval a fresh draft will of quite a different tenor. 

However, on the 13th July, 1906, the Board of Revenue wrote 

objecting to the proposed new will on the ground that it tend- 


ed “to lower the’ influence or respectability of the family in 
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public estimation,” and on other grounds, and adding the 
following statement:—“I am to say that the Court of Wards 
withholds its consent to the will as at present drafted by the 
ward as well as to the will already executed by Thakur 
Shankar Bakhsh Singh.” This statement may not unfairly be 
contrasted with the letter written on the 8th June, 1904, in 
reference to the protest by the wife of Shankar Bakhsh. 

The subsequent events may be shortly stated. On the 21st 
November, 1906, Shankar Bakhsh wished to make a will in 
favour of Christian missionaries and presented a draft thereof 
together with two petitions, but on the 10th January, 1907, the 
draft was rejected and Shankar Bakhsh was informed of such 
rejection. He did nothing afterwards, and appears to have 
regarded his will, dated the 28th July, 1904, as his valid last 
will and testament. 

He died onthe 29th of July, 1922, at Sitapur, and the 
appellants as legatees under the will, dated the 28th July, 1904, 
or as legal representatives of Chaudhari Ganga Bakhsh Singh 
(who died intestate on the 19th October, 1929), applied on 
the 27th October, 1930, to the Chief Court for letters of 
administration with a copy of the will annexed, of the estate 
of Shankar Bakhsh, deceased. 

On the 5th January, 1931, Musammat Raj Rani, the 
widow of Shankar Bakhsh, who had entered a caveat on the 
23rd December, 1930, and her daughter, Must. Bindeshuri, 
filed their written objections. They claimed the entire pro- 
perty by virtue of the willdated the 19th June, 1901, and 
challenged the will dated the 28th July, 1904, on various 
grounds, as above stated. After an elaborate trial before Kisch, 
J., the various issues were determined in favour of the appel- 
lants, including that as regards consent which alone their 
Lordships have been dealing with. A decree was passed 
granting letters of administration to the appellants with the 
will annexed. C 

Their Lordships are of opinion that the question in effect 
tò be decided can now be stated in a narrow and precise form. 
Was Mr. Dunne, the special manager, authorised by the letter 
of the 25th May, 1904, to convey to Shankar Bakhsh the con- 
sent of the Court of Wards to his disposal of his property by 
will in accordance with the draft will already submitted by 
him, but altered in the way proposed by his letter of the 27th 
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April, 1904? The alternative view is that he was authorised 
only to convey the information that the Court of Wards 
would in the future consent to such a disposition, presumably 
if a further draft were submitted. In answering this question 
it is desirable to bear in mind certain considerations :—First, 
S. 34 relates to the competence of the ward to dispose of his 
property. Itis a section in derogation of the ward’s ordinary 
rights, and the power of the Court of Wards to withhold their 
consent is clearly defined in the first proviso. Secondly, the 
normal course contemplated by the terms of the section is that 
the consent will be given before the will is executed and may 
be given either to a draft submitted or in more general terms 
to a specific disposition of the ward’s property. This is not to 
Say that a subsequent consent would not be effective [as is now 
provided by the United Provinces Court of Wards Act (IV of 
1912), S. 37], but that the words of the section point more 
appropriately to an antecedent consent being given to a dis- 
position not yet effected. It may be observed that a prior con- 
sent is clearly intended when the consent is being given to 
make an adoption under sub-clause (b). Thirdly, competence 
being taken away from the ward to the extent mentioned in 
the section, it is restored by a consent subject to any qualifica- 
tions mentioned in the consent. It is therefore impossible for 
the Court of Wards, having given its consent, and the consent 
having been acted upon according to its terms, to withdraw its 
consent at a subsequent date so as to invalidate ex post facto 
the competency of the ward. Fourthly, under the section no 
formality is requisite to a consent under (b) or (c), and the 
consent as regards (b) and (c) may be either verbal, or in 
writing; [it is otherwise enacted as regards sub-section (a@)]. 
Fifthly, it may be pointed out that the section does not prevent 
the ward from. revoking or cancelling a previous will, since 
such an act is not a disposition of property by him. Their 
Lordships must express their regret that this was not pointed 
out to the ward when he became dissatisfied with the will of 
the 28th July, 1904. 

What then was the authority conferred by the letter of the 
25th May, 1904? The words relied on by the respondents are 
“the Court of Wards will not withhold its consent” to a will in 
certain terms, a sentence which it is suggested contains a verb 
in the future tense and refers to a future effective consent. 
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Their Lordships after carefully weighing the arguments are 
unable to take this view. The future tense, in the context im 
which it is found, may naturally be explained by the circum: 
stance that the consent refers toa future event, namely, the 
execution of a will. The point may be illustrated by suppos-- 
ing that the consent required were a consent under sub-clause: 
(b) to adopt a son. If, after examination of all the relevant 
facts, the Court of Wards wrote to the effect that “in the 
circumstances they will not withhold their consent to the pro- 
posed adoption,” it would be difficult to contend that any further 
consent was necessary; and the position would be at least as. 
clear if the Court of Wards wrote to one of its officers instruct-- 
ing him to inform the ward that “the Court of Wards in the 
circumstances will not withhold its consent to the proposed: 
adoption.” oo 

The view their Lordships have taken is supported by the 
letters written by Mr. Dunne and Mr. Partridge (the Deputy 
Commissioner) as well as by the unambiguous letter of the 8th 
June, 1904, written by the Secretary of the Board of Revenue 
to the Commissioner, Lucknow Division. Indeed no one con- 
cerned in the matter seems io have doubted until July, 1906, 
that an effective consent to the will had been given, and perhaps. 
not even then, for there is no suggestion that Mr. Dunne or 
Mr. Partridge had exceeded his authority. 


In the result iheir Lordships must agree with the careful 
and able judgment of Mr. Justice Kisch, and they are unable 
to agree with the opinions expressed by the learned Judges of 
the Chief Court of Oudh on appeal. In ‘particular they think 
the view that the Court of Wards could withdraw its consent 
after the will had been executed pursuant to a consent is 
unsound, nor do they think that what took place in 1906 can: 
properly be taken as qualifying the legal .effect of the events. 
prior to the execution of the will in July, 1904. The result 
may be unfortunate, but that is a circumstance which their 
Lordships are not entitled’ to take into consideration in this 
case. = 

Their Lordships think it proper to add that the only effect 
of their decision is that letters of administration with a copy of 
the will annexed must be granted as prayed, but this will not in 
any. way prejudice any proceedings against any of the benefici- 
aries which may be open to the respondents or any: of them. 
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For the reasons above stated their Lordships are of opinion 
that the appeal should be allowed with costs here and below, 
and the decree of the trial judge restored. They will humbly 
advise His Majesty accordingly. 


Solicitors for Appellants: Francis & Harker. 

Solicitors for Respondents: Barrow, Rogers and Nevill. 

R: C.C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice VENKATASUBBA Rao AND MR. 
Justice CORNISH. 


The President of the Board of Com- 
missioners for the Hindu Religious 


Endowments, Madras and others .. Appellanis* (Respon- 


dents) 
v. 
Thadikonda Koteswara Rao and’ 


| others ee: .. Respondents (Respon- 


dents). 


Grant—C onstruction—Original grants not forthcoming—Confirmation of 
grants at inam settlement—Entries in inam register and inam statemenis— 
Effect—Grani to deity or to.archaka burdened with service—Madras Hindu 
Religious Endowments Act (II of 1927), S.70—Archaka as de facto trustee— 
Service of notice on him—Sufficiency—Demand by Board—Execution by 
Civil Court. , 

The question that was raised ina number of suits was whether the pro- 
perty in question in each case was held upon trust for the deity or whether 
the archaka possessed in it any beneficial interest. Excepting in one case the 
original grant was not produced, The archakas contended that the trusts 
were created for the limited purpose of “nithya naivedya deeparathana”, that 
is to say, that they were intended to be the donees who were to take benefi- 
cial interest, subject to particular payments or the performance of particular 
services. It was not possible to apply the test as to exhausting of the income 
of the properties for charitable objects as no evidence had been offered on 
-that point. It was shown that “nithya natvedya deeparathana”’ involved a 
dial liability on the part of the archakas, first as regards the supply of mate- 
rial and secondly as regards the performance of services. It was also 
‘shown that there was no separate remuneration by way of wages or salary fix- 
ed for the archakas. The inam registers and the inam statements which were 


forthcoming in most of the cases mentioned the deity as the ‘present enjoyer’ g 


and while the grant was mentioned to be for “the worship of the idolin the 
pagoda”, the grantee was described as the deity. In respect of the several 
grants the revenue authority’s recommendations were not uniform. In some 
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cases it was “to be confirmed” and in certain others“to be confirmed and 
continued so long as the service or worship is regularly performed”. In 
some of the cases extracts from the settlement register were produced and 
they showed that the lands were entered in the name of the deity. 

Heid, ona consideration of the evidence, which consisted mainly of the 
entries in the inam register and the inam statements, that the Court could 
properly infer that the grants of the properties were to the deity and not to 
the archakas. 

Subramania Odayar v. Srivaikuntam Kailasanatha Swami Koil, (1933) 39 
L.W. 389: A.LR. 1934 Mad. 258, distinguished. 

When an archaka takes possession of the property belonging to a temple, 
ora part of it, and conducts himself for all practical purposes as if he were 
a trustee, his position is that ofa trustee de son tort, or de facto trustee, 
especially when regarding that property there is no de jure trustee. Sucha 
person clearly falls within the definition of trustee given in S.70 of the 
Madras Hindu Religious Endowments Act and service of notice on him is 
good service. 

A Court acting under S. 70 (2) of the Madras Hindu Religious Endow- 
ments Act must execute the demand made by the Board as if it were a decree 
and cannot enter into questions of its validity or otherwise. 

Hindu Religious Endowments Board, Madras v. The Shirur Mutt, (1934) 
68 M.L.J. 200: I.L.R. 58 Mad. 760 and Ramiah v. Hindu Religious Endow- 
ments Board, Madras, (1934) 68 M.L.J. 494: LL.R. 58 Mad. 764, relied on. 

Appeals against the orders of the District Court of Guntur 
dated the 13th day of April, 1933 and made in Execution 
Petition Nos. 176, 201, 22, 31, 70, 71 of 1930 respectively. 


P. V. Rajamannar and K. Subba Rao for Appellants. 


V. Govindarajachari, V. Rangachari and B. Somayya for 
Respondents. 
The judgment of the Court was delivered by 


Venkatasubba Rao, J.—The principal question that has. 
been argued in this batch of appeals is, whether the property 
in question in each case is held upon trust for the deity or 
whether the archakas possess in it any beneficial interest. 
S. 69 of the Madras Hindu Religious Endowments Act 
provides for payment of contributions by temples in order that 
certain expenses may be met. The amount of the contribution 
depends on the income of the temple and for the purpose of 


‘determining what the income is, the question becomes important 
under S. 70 whether a particular property belongs to the 


institution or not. The last thentioned section has since been 
amended, but the provision as it stood before the amendment, 
governs the present case. The contribution, the section 
enacted, was to be assessed on and notified to the trustee who 
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would be bound to pay the amount within a certain prescribed 
time, from the funds of the temple concerned. “In default 
of his doing so ”, the section went on to enact: 

“The Court shall on the application of the President of the Board or 
Committee recover the amount as if a decree had been passed for the amount 
by the Court against the religious endowment concerned”. 

The result of the decisions which have construed Ss. 69 
and 70 is, that the assessments made under the sections stand 
upon the same footing, by some sort of fiction, as decrees of 
Civil Courts; from that it follows, that petitions filed by the 
Board to recover the amounts so assessed, partake of the 
character of execution petitions filed for enforcing such 
decrees, and are governed by the rules of law applicable to 
them. In the Guntur District, there seems to be numerous 
village temples and more than 200 execution petitions have 
been filed by the Board; in some cases, the question of the 
deity’s title was put in issue even at the initial stage and 
decided by the Court; in the remaining cases, owing to reasons 
which it is unnecessary to state, the decision of the question 
was postponed, but when upon attachment of crops the archakas 
preferred claims, the question of title came to be considered 
as upon claim petitions and in each case a finding as to the 
ownership of the property was given. It may be observed that 
the bulk of the cases was tried by Mr. Lobo, to whom we are 
indebted for the large amount of material which he has 
carefully collected and analysed in. his exhaustive judgment. 
He was succeeded by Mr. Chandrasekhara Aiyar as District 
Judge, who heard a few of the cases and who, in one of the 
two judgments he delivered, has fully set out what he regards 
as the true principles governing this subject. 


The question, as already stated, is whether the claim made 
by the archakas, on the particular facts of each case, is well 
founded. On their behalf, the argument has been put thus: 
that the properties were given to their ancestors subject to or 
burdened with the performance of certain services or in the 
alternative, that the gifts were annexed to the office of archaka, 
that is to say, were made to particular individuals for the time 
being filling that office. On the other hand, for the Board it 
is contended, that the property in each case was dedicated 
absolutely to the deity concerned. In other words, each side, 
taking its stand on the threefold classification adopted in 
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Subramanya Odayar v. Srivaikuntam Kailasanatha Swami Koil 
has sought to show either that the property was a gift tọ the 
God (that is the Board’s contention) or was an archaka 
service inam, which expression is used as embracing both the 
categories where the donees take beneficially (that is, the 
contention of the archakas). In that case it was observed: 

“There are three possible views that may be taken of grants of this 
kind; first, that the land was granted to the institution; secondly, that it was 
intended to be attached to a particular office; and thirdly, that it was granted 
to a named individual burdened with service, the person so named, happening 
to be the office-holder at the time of the grant”. 

Excepting in one case the original grant has not been 
produced. The archakas contend that the trusts were created, 
limited to the purpose of “nithya naivedya'deeparathana’, 
that is to say, they were intended to be the donees who were 
to take beneficial interest, subject to particular payments or 
the performance of particular sérvices. Were the deeds of 
gift produced, the question would be one of construction, 
‘whether the donee in trust is a trustee in respect of the whole 
property given or only in respect of the part that is given to 
the deity. In the latter case, the donee has beneficial interest 
subject ‘to a particular purpose; in the former, the gift is for 
a particular purpose with no intention that hé should. take 
beneficially. (See Godefroi on Trusts, 5th Edition, page 122, 
Chapter X Resulting Trusts and Tudor on Charities, 5th 
Edition, Chapter II, S.2, headed “creation of a valid charitable 
trust”.) Where specified charitable payments exhaust the 
income of the property at the date of the gift, it has been held 
in séveral cases, that the intention is to devote the whole to 
charity, but, where they do not so exhaust the ‘income, the 
charitable trust has been limited to the specific payments and 


subject to that, the donees have been held to take beneficially. 


As is observed in Halsbury, where at the date of the gift the 
property given is more than sufficient to satisfy the purposes 
specified, the surplus does not go to charity, but. either. goes 


beneficially to the donee to whom the property-is given in trust 


for the charitable purposes, or, results to the donor and those 
claiming under him (vide 4 Hals. Chapter on Charities, para- 
graphs 291 and 292). - It of course follows from this, that if 
the property or the whole of the income arising from it is:given 














1,* (1933) 39 L.W. 389: A.LR. 1934 Mad.-258: 0s ts, 
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to charity, any subsequent increase in the value of the property 
accrues to the charity. ([bid.) In these cases, as already ob- 
served, the instruments of gift are not forthcoming—that 
renders the decision of the question difficult enough, and it is 
equally impossible to apply the test of income as no evidence 
has been offered in that respect. Moreover, even if such 
evidence, were available, the matter would still present some 
little difficulty in view of what “nithya naivedya deeparathana” 
imports. It involves a dual liability on the part of the 
.archakas: first, the supply of material and secondly, the per- 
formance. of services. As Mr. Chandrasekhara Aiyar points 
out in his judgment: 

“ Daily offerings in the shape of cooked rice have to be made, cocoanuts 
-and fruits and betel leaves and nuts and flowers have to be offered; camphor 
has to be waved and incense burnt; and lights have to be lit. All these have 
to be met from the income from the properties. It is true that the archaka 
has to maintain himself and the members of his family, and there is no 
‘separate remuneration by way of wages or salary fixed for him. But the 
problem never perhaps troubled the minds of the grantors because the 
substantial offerings to the deity always come back to the archaka and would 
be utilised by him for his maintenance. There is no need to make any special 
arrangement for his support. What was offered to God was practically his, 
The only items that meant an expenditure without any persona! benefit to the 
-archaka were things like camphor, incense and oil.” 

This accurately describes the effect of the oral evidence 
adduced to show what the duties of the archakas are. As 
regards the quantity of the food to be offered, it is impossible 
to fix it, depending as it does upon the needs of the household 
of the archaka. Then again, as regards the services of the 


archakas, the difficulty lies in finding their money equivalent. 


The question arises, what then is the evidence bearing on 
the nature of the grant?-No oral evidence has been adduced 
and that is natural enough, the grants having been made long 
ago, sometimes during the Moghul period and in many cases, 
long before the British conquest. The lower Court has had 
therefore to rely exclusively upon the effect of the inam pro- 
‘ceedings in order to find out the nature of the original grant. 
That enquiry has been described by the Privy Council as a 
great act of State and the entries then made by responsible 
officers furnish the most cogent evidence as to the character of 
the endowment. In these cases, Mr. Lobo has had the unusual 
-advantage of being able to study as many as eighty-eight Fair 
Inam Register: Extracts and this Has enabled him to compare 
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the terminology adopted by individual officers and to under- 
stand the significance of the words used. He has been able to- 
show that different sets of words have been frequently employed’ 
to convey the same idea. Where, as in some instances, the- 
inam statements have been produced in addition to the inam 
registers, greater light is thrown on the question at issue. 
Taking by way of example some cases in which both inam 
statements and extracts from the inam registers are available,. 
what is disclosed may be shortly stated. InC.M.A. No. 299 of 
1934 the inam statement signed by the ancestor of the present 
atchaka mentions the deity in column I headed inter alia “name 
of the present enjoyer.” Likewise, in column XI the deity is. 
shown under the heading “ Particulars of the present enjoy- 
ment.” There can be no doubt therefore on these admissions,. 
that the gift was to the God. Turning to the corresponding 
inam register, in-column VIII it is mentioned.that the grant 
was “ for the worship of the idol in the pagoda.” In column: 
XIII the original grantee is shown as the deity; in column XIV 
the name entered in inam’s register is likewise that of the 
deity. The same remark applies to column XV, which is headed: 
«Name entered in subsequent accounts.” In spite of these 
entries, reliance is placed by the archakas on column XVI 
where under the heading “ The present owner” the following 
entry appears: “ Sri Visveswaraswami (worshipper) Tangalur- 
Venkatasivadu.” Here the word “worshipper”, as is conceded,. 
means “ archaka”. What is contended is, that the coupling of 
the name of the archaka with that of the deity shows that the: 
gift was made to the archaka burdened with service. It is this. 
entry in column XVI which has made such an argument possi-. 
ble, but it is perfectly clear that in the face of the admissions. 
and the entries already referred to, such a contention cannot 
prevail. There is one matter to which in- this connection 
attention may be drawn. In regard to column VIII it was. 
contended for the archakas that the words “ For the worship- 
of the idol” materially differ from the terminology “for nithya 
naivedya deeparathana”’, the argument being that in the latter 
case there is a stronger presumption that the grant was intended. 
to be a service inam. That this contention is untenable, is. 
shown beyond doubt by a comparison of the entries in Ex. J, 
the inam statement and Ex. H-1, the inam fair register 
in C.M.A. No. 121 of 1934. Both these documents relate to- 
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the temple of Sri Seetharamaswami at Nandiveligu. In the 
inam statement signed by the archakas’ predecessors-in-interest, 
the object of the grant is stated to be “for the offering of 
daily neivedyam and deeparathana” (see column VI). The 
corresponding entry in the inam register is “ for the worship 
of the idol in the pagoda.” Thus, the statement and the 
register employ two different sets of words to convey the same 
idea. It may here be observed that, having regard to the 
scheme of the register, the most decisive entries are those 
appearing in columns XIII to XVI, for, it is here that provi- 
sion is made for entering of the name of the grantee, as shown 
in the relevant ancient records, at different stages, from the 
date of grant to the date of the preparation of the register— 
this period covering in some cases more than a century. 
Again, a distinction has been sought to be made on the basis of 
the entries in column XXI. The phraseology of the Deputy 
Collector’s recommendation was not uniform. ‘In some cases, 
it merely ran “to be confirmed ”; in certain other cases, the 
language used was “ to be confirmed and continued so long as 
the service is regularly performed:” That no difference was in 
fact intended, is shown by a comparison of the registers 
in C.M.A. Nos. 299 and 120 of 1934. The entries in the 
statement and those in the register in C.M.A. No. 299 of 1934 
make it perfectly clear that the grant was made to the deity; 
the recommendation in column XXI there was “to be 
confirmed ”. In C.M.A. No. 120 of 1934 the admissions of the 
previous archakas and the entries in the register, show likewise 
indubitably, that the grant was intended to be to the deity, but 
in column XXI we find that the recommendation, although 
based on data similar to what existed in the previous case, was 
differently worded—which fact shows, as already stated, that 
this difference in the phraseology is immaterial. There is yet 
another contention that has been advanced, which may be 
conveniently noticed here. It has been suggested for the 
archakas that there is another difference in the wording of the 
recommendation that has an important bearing. The difference 
lies in this, namely, whether the reference in column XXI is to 
the service or to the worship. It is argued that if the recom- 
mendation is-to the effect that the grant is “to be confirmed so 
long as the’service is performed”, that is a service grant but if 
it says “ so long as the worship is performed”, that is a grant 
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to the deity. In the first place, it is significant that the final 
order in either case is merely “confirmed”. Secondly, a com- 
parison of the entries in the three out of the four registers 
filed in C.M.A. No. 131 of 1934 is sufficient to show that this 
contention is unfounded. Although there is no material differ- 
ence in the entries in the other columns, the recommendation 
in the one case refers to the continuance of the worship, 
whereas in the other two cases, to the performance-of, the 
services. 


Lastly there is another piece of evidence in which we may 
refer. In some cases extracts from the settlement register 
have been filed and they show that the lands were entered in 
the name of the God. 

Mr. Rangachari, Counsel for some of the archakas, in his 
argument stressed the distinction between the two classes of 
grants, namely: 

(7) those made to specified individuals who at the time 
happened to be archakas; and 

(ii) those made to the archakas for the time being, that is, 
gifts annexed to the archaka office. 


His argument is, that although the evidence falls short of 
showing that the grants here belong to the former category, it 
must still be held that they fall under the latter group. As 
between the two contentions, it would probably be easier 
to make out, were the material forthcoming, that the gifts 
were intended to be annexed to the office, but in the present 
cases the only possible conclusion at which we can arrive is, 
that the gifts were intended for the deity. 

For the archakas reliance has been placed upon Swami 
Aiyangar v. Venkataramana Atyangar! where the entries in the 
inam fair register were construed as evidencing a grant 
burdened with service. But that case is easily distinguishable 
by reason of the peculiar wording of the entry in column XXI, 
which ran thus “to be confirmed to the party in column XVI 
so long as he continues the performance of the services.” The 
reference here is to a party and there can be no ambiguity in 
the expression “he continues”, which must necessarily refer to 
some individual as distinguished from the deity; and when this 
entry is-read in conjunction with what appears in column XVI 
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where the name of the archaka is given, though preceded by, 
that of the God, it would be legitimate to infer that the grant 
was in favour of the archaka. As observed in that case, 
whatever ambiguity might attach to the words in column XVI 
were explicit and unequivocal. 


It has been contended, not without justification, that the 
effect of our judgment would be to unsettle prevalent notions 
and to deprive the archakas, as a class, of what has always 
been assumed without question, to be their private property. 
But this result, though unfortunate, cannot be helped, and in 
fact, but for their long and continued enjoyment, the claim 
made on their behalf would have found little support in the 
material on the record. The resulting hardship will, we have 
no doubt, be redressed, partially at any rate, by the Religious 
Endowments Board fixing proper and adequate remuneration 
for the archakas’ services; this would be some recompense for 
the loss by the archakas of the lands which, though wrongly, 
they came to treat as their own. 


Then remains a contention which has been put forward, 
relating to the service of the notices. Under S. 70 of ‘the 
Hindu Religious Endowments Act, the notice of assessment 
has to be served upon the trustee of the institution concerned. 
In most of these cases there was no legal trustee; where 
a trustee could be found, he was either a nominal or self- 
constituted trustee. What was more significant—the only. 
property that could be called temple property was in the 
majority of the cases, property claimed by the archakas as their 
own, so that if their claim was well-founded, the temple would 
be left without a cent of land. The question that arises is, 
whether the requirement of S. 70 is fulfilled by the notice 
being served upon the archaka on the ground that he is 
the de facto trustee. When the archaka’ takes possession 
‘of the property of the temple or a part of it and con- 
ducts himself for all practical purposes as if he were a trustee, 
we fail to see why his position is not that of a trustee de son 
tort or de facto trustee, especially when, as is ‘natural in 
the case of such village temples, there is no properly constitut- 
ed-or de jure trustee. S.9°(13) runs thus: 

t Trustee ” means “a person, by whatever designation known, in whom 


the administration of a religious endowmerit has vested and includes any 
person who is liable as if he were a trustee. * 
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In Halsbury’s Laws of England the expression “trustee 

de son tori” is thus defined: 
“ A person who, not being atrustee and not having authority froma 
trustee, takes upon himself to intermeddle with trust matters or to do acts 
characteristic of the office of trustee, makes himself a trustee de son tort—a 


trustee of his own wrong, or, as itis also termed a constructive trustee.” 
[28 Hals. (1914 Edn.), para. 197, p. 91.] 


Such a trustee or a de facto trusteé clearly falls within the 
definition given inthe Act. We therefore agree with the Court 
below that in every case the service has been sufficient. 

In some few cases another point has been raised, namely, 
that under S. 69 the authority that should make the assessment 
is the Board itself and where a subordinate officer has been 
deputed to perform that function, there has been no valid 
assessment. But it has been found on examination that this 
question is not material, as there has been in each one of the 
cases at least one demand, that is, the demand for one fasli 
which is not open to this attack; it has therefore been agreed 
that no useful purpose will be served by pressing this point. 

The result is, that in the following cases the judgments of 
the Court below are confirmed and the appeals are dismissed 
with costs; the advocate’s fee in each case is fixed at Rs. 25. 
C.M.A. Nos. 299 of 1934, 119 of 1934, 120 of 1934, 122 of 
1934, 126 of 1934, 127 of 1934, 130 of 1934, 132 of 1934, 134 
of 1934, 455 of 1934, 456 of 1934, 121 of 1934, 123 of 1934, 
128 of 1934, 129 of 1934, 131 of 1934 and 458 of 1934. 

The following two appeals filed by the archakas have 
not been pressed and are dismissed with costs; the advocates’ 
fee in each case is fixed at Rs. 251(C. M. A. Nos. 124 of 1934 
and 133 of 1934). 

As regards C. M. A. No. 125 of 1934 also filed by the 
archakas, so far as the main part of the case is concerned, 
their claim fails; but in regard to the 18 acres referred to in 
the lower Court’s judgment, the case stands on a different 
footing. In the inam register the total extent shown as the 
diety’s land is 20 odd acres, but according to the present 
contention of the Board, the extent of the land claimed is 
47-4 acres and comprises five survey numbers: 422, 547, 563, 
569 and 625/3 (see Ex. G, the preliminary report). According 
to the re-settlement register, only three of these plots, namely, 
those bearing 422, 547 and 563 are shown as belonging to the 
institution and these three together are of the total extent of 
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nearly 32 acres, that is to say, more than what is shown in the 
inam register. It follows that the claim of the archakas that 
they are entitled to the plots bearing the remaining two 
‘numbers, namely, 569 and 625/3, of the total extent of 18 odd 
acres cannot be dismissed as being unfounded. The omission 
-of these numbers in the re-settlement register supports their 
‘contention that the diety is not entitled tothem. Although 
the archakas have not been able to make out how they acquired 
these lands, we must on the evidence hold that their claim has 
‘been established. To this extent the lower Court’s finding is 
- varied; otherwise the appeal stands dismissed. In this case 
we direct that each party shall bear his costs throughout. 


C. M. A. No. 25 of 1934 (E. P. No. 176 of 1930). 

So much for the appeals filed by the archakas. Turning 
‘now to the appeals filed by the Board, C. M. A. No. 25 of 
1934, with which we shall first deal, raises no question of 
title. The respondent admits that his possession is that of a 
‘trustee but contends that the temple in question is a private 
and not a public one. The learned District Judge has upheld 
this contention on the ground of res judicata but as has been 
held in several cases, a Court under S. 70 (2) of the Act 
. must execute the demand made by the Board as if it were a 
‘decree and cannot enter into questions of its validity or 
‘propriety. (See Hindu Religious Endowments Board, Madras 
v. The Shirur Mutt! and Ramiah v. Hindu Religious Endow- 
‘ments Board, Madras2.) We must therefore set aside the order 
-of the Court below, but this decision will not preclude (we 
‘make this observation with the consent of both sides) the 
‘question whether the temple is private or public, from being 
raised under S. 84 of the Act and being dealt with under its 
provisions. In the circuristances we direct each party to bear 
his costs throughout. 

C. M. A. No. 135 of 1934 (E. P. No. 204 of 1930). 

The question here, as in most of the cases dealt with 
already, is whether the grant was to the deity or was made to 
the archakas burdened with service. The trustee of the institu- 
tion appears by Counsel and supports the claim put forward 
on behalf of the Board. The lower Court has upheld the 





1. (1934) 68 M.L.J. 200: I.L.R. 58 Mad. 760. 
2. (1934) 68 M.L.J. 494: LL.R. 58 Mad. 764. 
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archakas’ claim, but in doing so, has refused to consider two 
decisive documents. The inam fair register completely supports. 
the Board’s contention, that the diety is the owner and indeed, 
there was only one course open to Mr. Lobo on the principles. 
he has himself adopted in the cases already dealt with by us, 
namely, to have allowed the Board’s claim. The entries in the 
register (Ex. CC-7) are unambiguous and fully make out the 
deity’s title. The entry in column VIII is “ for the support of 
the pagoda and the deity’s name is given both under the column 
headed “the name .of the original grantee” .(column XIII). 
and under the columns relating to “the present owner” 
(columns XVI to XX). As already remarked, the learned 
District Judge would have had no option on these entries but 
to give a finding in favour of the Board; but unfortunately, 
though this exhibit was filed and was used by the Judge 
himself for another purpose, he refused to consider it in this. 
connection, apparently on the ground that it was not definitely, 
relied on by the Board for proving title. Further, the re- 
settlement register, on which also Mr. Lobo acted in the other 
cases, fully supports the Board’s contention. This was filed 
in the lower Court, but was not for some reason marked. An 
affidavit has been filed here explaining the circumstances in. 
which the lower Court failed to consider the two documents. ` 
mentioned above. There is no reason why these two public 
documerits should be excluded in this particular case and we 
have therefore decided to act upon them. For the archakas,. 
reliance has been placed upon Exs. II and I, which show at best. 
no more than that their ancestors treated the property as their 
own. But, even then, it must be remarked that the recitals in 
Ex. II, far from supporting the archakas’ claim, seem to 
evidence a recognition on their ancestors’ part that the property 
belonged to the temple. So far as Ex. I is concerned, it does. 
not deal with the suit property, though there are some remote 
recitals relating to it. There can be no doubt on the evidence 
that the claim of the deity has been made out. The appeal is. 
allowed with costs throughout, to be paid by respondents other 
than the first respondent. The advocates’ fee is fixed at 
Rs. 25. 


C. M: A. No. 297 of 1934 (E. P. No. 245 of 1931). 


"In this case, the lower Court’s finding is clearly wrong. 
The entries in the inam register. show beyond doubt that 


¢ 
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the grant was made to the deity. The name of the original 
grantee in column 13 (as in many other cases) does not appear, 
and the entry reads “Not known.” Column 14 shows that in 
Fasli 1207 (1807 A.D.) the deify’s name was entered in the 
relevant records: in column 15 the deity is likewise shown as 
the owner in the accounts of Fasli 1240 (1830) : in columns 16 
to 20 “ the present owner ” is shown as the deity again. The 
lower Court’s finding that the grant was an archaka service 
inam, cannot in the face of these entries be upheld. The cases 
were tried by Mr. Chandrasekhara Aiyar intwo batches. The 
principles he adopted in deciding the second batch are, as we 
have shown, correct. This case however belongs to the first 
batch and had he applied those principles, his conclusion would 
have been quite the opposite. The truth is, that by the time he 
came to deal with the second batch, he had become quite 
familiar with the terminology employed and the principles 
applied at the inam enquiry. Our conclusion receives further 
support from the inam statement filed here by consent. The 
entries in that statement amount to admissions by which the 
archakas are bound. Further, there are these circumstances, 
namely, that the archakas alone have been functioning as 
trustees and that, should it be held that the land belongs to 
the archakas, the temple would own no property whatever. 

In the result, the lower Court’s decision is set aside and 
the appeal by the Board is allowed with costs; the Advocates’ 
fee is fixed at Rs. 25. 


C.M.A. No. 136 of 1934 (E.P. No. 48 of 1930). 


This case differs from the rest, as the déed of gift is here 
forthcoming; also in another-respect, namely, that the gift is of 
a recent date. The donee under the deed is Narayanacharlu, 
archaka of Sri Kothandaramaswami. As observed in Swami 
Aiyangar v. Venkataramana Aiyangar1 the question whether 
the grant is to an institution represented by its manager or to 
a named individual who fills a certain character, is often a 
difficult one. Three constructions are possible: first, that the 
religious trust was intended to attach to the whole property, in 
which, case the archakas hold it in trust for the deity ; secondly, 
that it was intended to attach to a part of it; in other words, 
that the gift was to the archakas burdened with service; that 


1. (1933) 39 L.W. 513: A.ILR. 1934 Mad. 381, 
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the gift was intended to be annexed to the archaka office (see 
Subramania Odayar v.Srivaikuntam Kailasanatha Swami Koil1). 
The question is one of construction, depending in each case upon 
the terms of the particular instrument. The gift was made, as 

the deed recites, on the occasion of the installation of the deity. 

This supports to some extent the Board’s contention but, apart 
from that, the decisive words in our opinion in the deed, are 
those, which direct the archaka to take possession on behalf of 
the institution. The expression ‘on behalf of’ clearly indicates 
that the donor intended that the deity was to be the grantee. 
It is contended that the recital that the donee’ was to be in 
possession ‘ hereditarily ’, is inconsistent with the idea that the 
land was to be taken by the deity. This expression shows no 
more than the gift was intended to be absolute; it was with the 
same object that the other recital was made, namely, that the 
donee was to enjoy the land in any manner he pleased. Lastly 
remains the fact, though this by itself may not amount 
to mich, that the property was described in the deed as being 

worth only Rs. 600, which would go to show that the income 
would be just sufficient for the purposes specified in the deed, 
namely, nithya naivedya deeparathana. 

In the result, the lower Court’s decision is reversed 
and the appeal filed by the Board is allowed with costs; the 
Advocates’ fee is fixed at Rs. 25. 

C.M.A. No. 137 of 1934 (E.P. No. 118 of 1930) 
and 
C.M.A. No. 295 of 1934 (E.P. No. 82 of 1931). 

In these cases the decisions of the lower Court have not 
been shown to be wrong and they are accordingly confirmed 
and each of the appeals is dismissed with costs; the advocates’ 
fee in each case is fixed at Rs. 25. 

C. M. A. No. 296 of 1934 (E. P. No. 128 of 1931). 

Mr. Subba Rao, the Board’s Counsel, reports that the 
appeal has abated and it is dismissed. 


B. V. V. —— Orders made in favour 
C l l of the Board. 


1. (1933) 39 L.W. 389. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice PANpDRANG Row. 
-§. P. P. L. Palaniappa Chettiar, 
through his authorised agent 
Ramanathan Chettiar .. Petitioner* (Respondent) 
vV. 
The Official Receiver of Madura .. Respondent (Petitioner). 

Provincial Insolvency Act (V of 1920), S. 54—Hypothecation of family 
property by father representing his minor sons—Whether alienationa frau- 
dulent preference. 

In a case in which the father, that is, the insolvent, was himself enti- 
tled in law to convey the entire interest in the family property and his execu- 
tion of a hypothecation bond purported to convey the entire interest also, in 
the circumstances, the mere joining of his minor sons represented by him- 
self as their guardian does notin any way diminish the legal effect of the 
transaction which is that of a valid alienation of the entire joint family pro- 
perty by the father. So long as the transfer of property ex facie binds the 
whole property such transfer can be annulled under S. 54 of the Provincial 
Insolvency Act when the conditions are satisfied, even though it may bea 
joint family property in which the minor sons have an interest. 


Gharib-ullah v. Khalak Singh, (1903) L.R. 30 I.A. 165: I.L.R. 25 All. 407 
(P.C.), relied on. 

Subramanian Chettiar v, Subbaraya Goundan, A.I.R. 1935 Mad. 246, 
‘dissented from. 


Petition under S. 75 of Act V of 1920, praying the High 
Court to revise the order of the District Court of Madura 
dated 25th March, 1935, and made in C. M. A. No. 70 of 1933 
presented against the order of the Court of the Subordinate 
Judge of Dindigal dated 16th August, 1933, and made in C.M. 
P. No. 491 of 1933 in I. P. No. 48 of 1931. 

M. Patanjali Sastri and T. K. Sundararaman for Peti- 
tioner. . 

K. S. Desikan and S. V. Venugopalachari for Respondent. 

The Court delivered the following 

Jupement.—This petition arises out of an application by 
the Official Receiver of Madura under S. 54 of the Provincial 
Insolvency Act to declare as void a certain hypothecation 
bond dated 21st July, 1931, in favour of the respondent and to 
annul the same. 

The bond was executed by the insolvent in I. P. No. 48 of 
1931 and also on behalf of his minor sons. On the merits it 
was found by both the Courts below that the alienation was a 
fraudulent preference and it was accordingly annulled. In 





* C. R. P. No. 838 of 1935. o - 80th April, 1937, 
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this petition no attempt has been made to question the correct- 
ness of the concurrent findings to this effect by the two Courts 
below, and the only point urged is that the transfer can be set. 
aside or annulled only as regards the insolvent’s own share in 
the family properties which were mortgaged and that it cannot 
be set aside or annulled in respect of the minors’ shares in the 
properties, because itis only the transfer of the insolvent’s. 
property that can be set aside under S. 54 of the Act. Reliance 
is placed in support of this contention on the decision of 
Sundaram Chettiar, J., reported in Subramanian Chettiar v. 
Subbaraya Goundan1. No other decision on the point has been. 
brought to notice, and Sundaram Chettiar, J., in his judgment. 
mentions that the point is a new one. I have given my best 
consideration to this question andI find myself unable to agree 
with the view expressed by Sundaram Chettiar, J. The main. 
point to remember.is that what was mortgaged was the family 
property and not the separate shares of the executants, namely, 
the father and thesons. The mere fact that the sons also were 
joined in the document with the father representing them does. 
not show that it was intended to mortgage the sons’ shares. 
separately from the father’s share. What was done was that 
the entire family property was mortgaged, the executants. 
being not merely the father but also his minor sons represented 
by him. The minor sons cannot be said to have had any 
separate share in the family property which they could hypo- 
thecate under the bond. Ina somewhat similar case, the only 
difference being that instead of the father the eldest brother 
and managing member of the family took part along with his. 
brothers, namely, the case reported in Gharib-ullah v, Khalak 
Singh? which went up to the Privy Council it was held that 
though in that case one of the three executants of the deed was. 
a minor represented by his mother and the alienation was open 
to objection on the ground that the mother could not validly 
act as guardian of the minor’s property the alienation was up- 
held by their Lordships on the Judicial Committee on the 
ground that the eldest brother’s execution of the document 
was sufficient. to convey the entire interest in the family pro- 
perty once it was proved that the alienation was for valid 
family necessity. Inthe present case there can be no doubt. 





L A.LR. 1935 Mad. 246. . 
2. (1903) L.R. 30 LA, 165: LL.R. 25 All. 407 (P.C.). 
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that the father had authority tò mortgage the entire family 
property because the debt for which the mortgage was execut- 
_ed was an antecedent debt of his not tainted by illegality or 
immorality. In other words, this is a case in which the father, 
that is, the insolvent, was himself entitled in law to convey 
the entire interest in the family property and his execution of 
the bond purports to convey the entire interest also. In these 
circumstances the mere joining of his minor sons represented 
by himself as their guardian does not in any way diminish the 
_ legal effect of the transaction which is that of a valid aliena- 
tion of the entire joint family property by the father. S. 54 
of the Provincial Insolvency Actis to the effect that a transfer 
of property made by the insolvent may in certain circum- 
stances be annulled by the Court. The present transfer is a 
transfer of property made by the insolvent and the other 
conditions are satisfied. The section does not say that it is 
only a transfer of the insolvent’s own or separate property 
that can be annulled by the Court. So long as the 
transfer of property ex facie binds the whole property such 
transfer can-be annulled under S. 54 when the conditions are 
satisfied even though it may be joint family property in which 
the minor sons had an interest. I am therefore of opinion 
that the decree appealed from is right and that there is no 
need to interfere in revision. 
The petition is accordingly dismissed with costs. 
K. C. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMANA Rao, 





‘Chudvvalathur Devaswom 
Uralara M. Narayanan Nambu- 
‘dri and others .. Petitioners* in both (Peti- 
tioners ) 
v. 
The Sub-Collector and Land 
Acquisition Officer, Malap- 
puram .. Respondents (Respondents 
mht i in both). 


Land Acquisition Act (I of 1894), Ss. 31 (2) and 32—Application for 
purchase of immovable properties with moneys in deposit in Court—Report 
of Collector regarding the insufficiency of the properties for the amount— 


7 *C. R. P. Nos. 1587 and 1588 of 1935. ` 23rd April, 1937, 
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Report whether final—The Court in dealing with such matter, performing a 
judicial function—Procedure to be followed. 

The trustees of a Malabar temple desired to purchase immovable pro- 
perties with the money in Court deposit under land acquisition proceedings 
previously by the Government and on the application under S. 32 of the Land 
Acquisition Act the Court appointed a Commissioner to examine the 
properties and gave a favourable reply, but subsequently the Court, calling 
for a report from the Collector who stated that the properties were 
insufficient for the amount, refused to make an order for the purchase and 
dismissed the application; thereupon the trustees filed a petition in the lower: 
Court to have the said order reviewed and requested the Court to give them 
anopportunity of adducing fresh evidence for showing that the properties. 
were sufficient and to order payment. The Court below felt that inasmuch as 
the Collector stated that the properties were insufficient for the amount, there- 
was no provision of law for enabling the Court to proceed further in the 
matter. ` 

Held, (1) the view taken by the lower Court that the Collector’s opiniom 
regarding the purchase is the final word upon the matter was unsound. 

The Court is invested with certain powers under S. 32 in regard to- 
monies deposited in Court under sub-S. (2) of S. 31 of the Act. One of such 
duties is that the Court shall order the money to be invested in the purchase 


“of other lands to be held under the like title and condition of ownership as the 


land in respect of which such money shall have been deposited was held. It 
will be seen that this duty is laid on the Court; it is a judicial function which 
has to be performed by it. A judicial act must therefore be done in accord- 
ance with the procedure usually attributed to it, that is, after hearing the 
parties, taking such evidence as is necessary and appropriate for the particular 
act. The Court therefore must be satisfied as to the propriety of the purpose,. 
the value and the title and itis only after itis satisfied in regard to these 
particulars, it can make an order for investment. If the Court thinks fit that 
any evidence is necessary by way of supplementing what has been already 
adduced before the Collector or that an expert’s testimony is necessary, it is. 
open to the Court to give such directions in regard thereto, and have such 
evidence taken. It is open to the Court to disregard the report of the 
Collector and arrive at an independant valuation after a consideration of 
the report, and direct the purchase accordingly. 

The proper procedure for the petitioners would have been for the 
petitioners to have the order dismissing the application corrected in the High: 
Court. Hence the present petitions -fail. 


Petitions under S. 115 of. Act V of 1908, praying the 
High Court to revise the orders of the Court of the Subordinate 
Judge of Ottapalam dated 29th August, 1935 and made in 
I. A. Nos. 698 and 699 of 1935 in L. A. Nos. 4 and 10 of, 
1932 respectively. _ 

P. Govinda Menon for Petitioners. 

The Government Pleader (K. S. Krishnaswamy Aiyangar). 
for Respondents. 

The Court delivered the following 

JupGMENT.—These two revision petitions arise out of an 
order passed by the Subordinate Judge of Ottapalam declining 
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to order payment of two sums of money being the compensation 
money in respect of certain lands belonging to Chudvvalathur 
Devaswom acquired by the Government and lodged into Court 
under the provisions of the Land Acquisition Act. The 
petitioners, who are the trustees, desired to purchase certain 
immovable properties on the ground that the present invest- 
ment of the said money in the Government securities did not 
yield sufficient income. On application made by the trustees 
under S. 32 of the Land Acquisition Act, the Subordinate 
Judge of Ottapalam appointed a Commissioner to examine the 


properties and seems to have given a favourable report in, 


regard to the purchase. Subsequently, the Court called for a 
report from the Collector and the Collector seems to have 
stated that the properties were insufficient for the amount. 
Thereupon the Court refused to make an order for the purchase, 
and the petition was dismissed. The trustees then filed petitions 
out of which these revision petitions arise to have the said 
order reviewed and requested the Court to give the petitioners 
an opportunity of adducing fresh evidence for showing that 
the properties are sufficient and to order payment of the 
moneys. The learned Subordinate Judge took the view that 
in as much as the Collector stated that the properties were 
insufficient for the amount there is no provision of law for 
enabling the Court to proceed further in the matter and 
therefore he declined to review the order already passed. 


It seems to me that the view taken by the learned 
Subordinate Judge that the Collector’s opinion regarding the 
purchase is the final word on the matter is unsound and cannot 


be sustained. In regardtothe monies deposited in Court under. | 


sub-S. 2 of S. 31 of the Land Acquisition Act the Court is 
invested with certain powers under S. 32. One of such is that 
the Court shall order the money to be invested in the purchase 
of other lands to be held under the like title and conditions of 
ownership as the land in respect of which such money shall 
have been deposited was held; and even in the case of moneys. 
that have been invested in Government or other approved 
securities the Court is also given power to have them re- 
invested in the purchase of other lands. It will be seen that: 
this duty is laid on the Court; it is a judicial function which 
has to be performed by it. A judicial act must therefore be 
done in accordance with the procedure usually attributed to it, 
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that is, after hearing the parties, taking such evidence as is 
necessary and appropriate for the particular act. The Court 
therefore must be satisfied as to the propriety of the purpose, 
the value and the title and it is only after it is satisfied in 
regard to these particulars, it can make an order for invest- 
ment. Reliance was placed by the lower Court on a rule 
framed under the Act and published in Civil Rules of Practice, 
that the purchase of lands under S. 32 should be effected 
through the Collector of the District. This only means that 
the actual purchase must be made through the Collector, that 
is, if the Court is satisfied as to the propriety of the purchase, 
it can direct the Collector to make an investigation into its 
value, into its title and all other particulars that may be 
necessary to enable the Court to make a final order directing 
the investment of the money in the purchase of specific lands 
which it has proposed to purchase. It seems to me that in 
referring the matter to the Collector the Court should ordinarily, 
direct the Collector to revise all the evidence and any informa- 
tion which the parties may place before him and consider the 
same along with the information which he would independently 
obtain and submit a report to the Court. On receipt of the 
said report the Court should hear the parties and pass such 
appropriate order as it thinks necessary. If the Court thinks 
that any evidence is necessary by way of supplementing what 
has been already adduced before the Collector or that an 
expert’s testimony is necessary, it is open to the Court to give 
such directions in regard thereto and have such evidence taken. 
It is open to the Court to disregard the report of the Collector 
and arrive at an independant valuation after the consideration 
of the report and direct the purchase accordingly. If it directs 
purchase, it can give appropriate directions to the parties to 
place the draft conveyance before the Court and after approval 
of the same, send it to the Collector for completion of the 
transaction, that is, for engrossment on stamp paper, for 
registration and for payment of the money and the Court can 
issue a cheque in favour of the Collector the necessary payment. 
This section (S. 32) it may be noticed, was modelled in S. 69 
of the Land Clauses Act of 1845. The English practice appears 
to have been to a similar effect. In In re Caddick’s Settlement 
an application was made for the re-investment of moneys in. 








1. (1852) 9 Hare, App. I, ix: 68 E.R. 759. 
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land under the said section. Vice-Chancellor Turner required 
first to be satisfied by affidavit that the purchase proposed to 
be made was a fit and proper investment of the fund; and 
having been satisfied by the evidence on that point directed a 
note to be taken by the registrar that the Court approved of 
the proposed purchase and adjourned the petition until the 
opinion of the conveyancing counsel as to the title was produced. 
After the title was approved by the conveyancing counsel the 
Court insisted upon the approval of the title being verified by 
affidavit being filed and the application was adjourned to enable 
the counsel to settle the draft conveyance and place it before 
the Court. After the approval of the conveyance the Vice- 
Chancellor made the order that upon the completion of the 
engrossment and upon due execution of the conveyance by all 
proper parties to be verified by affidavit the sum should be paid 
out of Court to the vendor (vide In the matter of Caddick’s 
Setilementi,) In In re Martin? on a similar application by the 
trustees of a Hospital the Master of the Rolls passed the 
following order :— 

“ The only order that I can now make is, that I approve of the purchase 
and the value, and also the propriety of the investment, but before I can make 
any other order, the petitioner must obtain the certificate of one of the 
conveyancing counsel of the Court approving of the title, and an affidavit 


verifying the title, in the meantime the petition must stand over”. 
It will thus be seen that, it is the Court that finally comes 


to the conclusion as to the propriety, of the purchase, the value 
and the title, though in order to save the time of the Court, it 
either gets the necessary information by means of affidavit or 
by reference to conveyancing counsel in regard to the title and 
by reference to experts in regard to the value. Anyhow, the 
order ultimately passed is a judicial order made by the Court. 
The system of conveyancing counsel does not exist in India 


and it is not possible to follow the English practice literally. l 


That is why the machinery of the Collector has been provided 
for, but the Collector is not the final authority on the matter. 
In Nawab Bahadur of M urshidabad v. Deenendra Mallik3 an 
application was made under S. 32 of the Land Acquisition Act. 
The President of the Calcutta Improvement Tribunal directed 
that compensation money should be invested in the purchase of 
a property. He referred the matter to the Collector who 


valued the property at Rs. 9,72,000. On the receipt of the 
OPE Gee ee ee E 
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report from the Collector the President obtained an indepen- 
dent valuation by an outside expert without giving the parties 
concerned an opportunity to examine the report or cross- 
examirie the expert and directed the purchase of the land for a 
sum of Rs. 9,83,000 which was ‘Rs. 11,000 higher than the 
Collector’s figure. Pearson, J., was of the opinion that this 
procedure was irregular and observed thus: 

“The President in these proceedings was a judge and was bound to 


exercise his functions ina judicial manner, whereas in adopting this proce- 
dure, he has clearly acted illegally”. 


A similar view was taken in another case reported in 
Sarala Dassee v. President, Calcutta Improvement Tribunal}, 
In that case the President of the Calcutta Improvement Tribunal — 
ordered certain monies which remained in the Government 
securities to be reinvested in the purchase of land. An objec- 
tion was taken that it was not desirable to make a re-iavest- 
ment. The learned Judges observed: 


“ The President while exercising his judicial function, should, therefore, 
consider whether the re-investment is expedient in view of the allegations of 
the petitioner for whose benefit the investment has been made ” 


and held before the President desires whether the money 
should be re-invested, he must hear the parties. It therefore 
seems to me that the view taken by the lower Court in regard 
to the powers of the Court is unsound. 

The question is whether these revision petitions are main- 
tainable. As contended by Mr. Champakesa Aiyangar the 
proper procedure which the petitioners should have adopted 
was to have the order dismissing the petition corrected by this 
Court. On this ground the revision petitions fail but as no 
question of res judicata arises and as the learned Subordinate 
Judge has not gone into the propriety of the purchase and 
other matters relating thereto, it is open to the petitioners 
even now to make an independent application pointing out the 
desirability of making the purchase of the said property and 
the Court will be at liberty to consider the propriety of its 
purchase and then make a reference to the Collector in the . 
light of the remarks contained in this judgment. 

In the result, the Civil Revision Petitions are dismissed 
but I allow costs to the Government in one petition, namely, in 
C. R. P, No. 1587 of 19535. 

K. C. —— Petitions dismissed. 


vera ete ee e 


1. (1934) LL.R. 62 Cal. 154. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Kine. 
Kotha Achayya Setti .. Petitioner* (Accused). 


Madras District Police Act (XXIV of 1859), S. 47—Offence under— 
Principle under S. 211 of Indian Penal Code—Whether could be applied— 
_ Differences between the two sections ; 

Where a petitioner sent a petition to the District Superintendent of 
Police of a place alleging that a Sub-Inspector under him had obtained 
certain jewels from him sometime back and had refused to return them when 
asked, and therefore asked the District Superintendent of Police to issue 
orders to his subordinate to return the jewels, but the case of the prosecu- 
tion was that the above petition contained false allegations since the jewels 
had been returned previously tothe petitioner and both the trialand the 
appellate Court below found that the statements were false and that the 
petitioner was guilty under S. 47, Madras District Police Act, though it was 
argued in criminal session that all that the petitioner had desired was to 
bring some kind of departmental punishment upon the Sub-Inspector and he 
had no intention of compelling him to stand his trial for any criminal offence 
and tried to apply to this case the same principle as under S. 211, Indian 
Penal Code, namely, that before a man could be found guilty of having made 
a false charge against another person under S.211,it must be established 
that his intention in bringing the false information was that criminal proceed- 
ings should be instituted. 

Held, the principle underlying S. 211, Indian Penal Code, would not 
apply to a case under S.47, Madras District Police Act. Except that the 
word ‘charge’ appears both in S. 47 and S. 211, there is no similarity. 
~S, 211 provides for two offences both of whichare equally punishable. 
One is the actual institution of criminal proceedings with a certain intent and 
the other is a false charge against a person of having committed an offence 
knowing that there is no just or lawful ground for such a charge. It is clear 
therefore that the charge referred to in S. 211 must be a charge of the same 
nature as the complaint and the actual institution of criminal procedure dealt 
with by the first clause in that section. And further, the reference to the 
specific allegation that the person charged had committed an offence is an 
indication that the charge must be with the intention of bringing him to trial 
in a criminal proceeding. In S. 47 there is no reference to any criminal pro- 
ceeding or any Court, There are other minor differences also between the 
two sections. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional Magistrate, Gooty, 
dated 16th October, 1936, in Criminal Appeal No. 23 of 1926 
preferred against the judgment in C. C. No. 162 of 1936 on 
the file of the Court of the Stationary Sub-Magistrate, Gooty. 

K. S. Krishnaswamt Aiyangar and K. S. Jayarama Atyar 
for Petitioner. 
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The Public Prosecutor on behalf of the Crown. 

The Court delivered the following 

Jupcment.—The petitioner in this case sent a petition to 
the District Superintendent of Police, Anantapur, in January, 
1936, alleging that the Sub-Inspector of Police, Gooty, had 
obtained certain jewels from him in the preceding June, and 
had refused to return them when requested to do so. He 
accordingly asked that the District Superintendent of Police 
should give orders that the jewels should be soon returned to 
him. It is the case for the prosecution that this petition con- 
tained allegations which were false and that the jewels had 
been returned before the petition was sent and the petitioner 
was convicted under S. 47 of the Madras District Police Act. 
He of course denied at the trial that the statements in his 
petition were false but it was found both by the trial Court and 
by the appellate Court that those statements were false and 
this finding of fact cannot now be further challenged. 

It is however argued before me that S. 47 does not apply 
to the petitioner’s action. All that the petitioner wanted to do, 
itis urged, was to bring some kind of departmental punish- 
ment upon the Sub-Inspector and he had no intention of com- 
pelling him to stand his trial for any criminal offence. Rulings 
have been cited before me both of this Court and of the 
Calcutta High Court (Rayan Kutti v. Emperor and Abdul 
Hakim Khan Chaudhuri v. Emperor?) which deal with the in- 
terpretation of S. 211, Indian Penal Code and which hold that 
before aman can be found guilty of having made a false charge 
against another person under S. 211, it must be established that 
his intention in bringing the false information was that criminal 
proceedings should be instituted. It is argued before me that 
the same principle ought to be applied to S. 47 of the District 
Police Act. I am unable to accept this argument. It is no doubt 
asserted that the language of S. 47 and the language of S. 211 
are similar. But except that the word ‘charge’ appears both 
in S. 47 and in S. 211 there is no similarity at all. S. 211 
provides for two offences both of which are equally punisha- 
ble. One is the actual institution of criminal proceedings 
with a certain intent and the other is a false charge against a 
person of having committed an offence knowing that there is 
no just or lawful ground for such a charge. It is clear there- 


a CS 





1. (1903) LL.R. 26 Mad. 640. 2. (1931) LL.R. 59 Çal. 334, 


IT] ` THE MADRAS LAW JOURNAL REPORTS. 437 


fore that the charge referred to in S. 211 must bea charge of 
the same nature as the complaint and the actual institution of 
criminal proceedings dealt with by the first clause in that 
section. And further, the reference to the specific allegation 
that the person charged had committed an offence is an indica- 
tion that the charge must be with the intention of bringing him 
to trial ina criminal proceeding. In S.47 there is no refer- 
ence to any criminal proceeding or any Court. The language 
simply is ‘shall maliciously and without probable cause prefer 
any false or frivolous charge against any Police Officer”. 

There are minor differences also which may be incident- 
ally referred to, namely, the very much greater severity with 
which an offence under S. 211 is punished, the maximum being 
two years in that case and only three months in S. 47, and the 
fact that in S. 47 the institution of a false or frivolous charge 
is coupled not with any offence connected with legal proceed- 
ings but with the assaulting or resisting a Police Officer in the 
execution of his duty. 

I am quite unable therefore to hold that there is any such 
identity of meaning between these two sections with regard to 
the word ‘charge’ as would justify me in applying the rulings 
cited before me to a case under S. 47 of the Madras District 
Police Act. I therefore hold that the conviction in this case 


is vitiated by no error of law and must be upheld. The Revi- 


sion Petition is accordingly dismissed. 
K. C. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
STODART. i 


Anjaneya Sastri .. Appellant* (3rd Defendant) 
v. 
Kothandapani Chettiar and 
others .. Respondents (2nd and 3rd 
Plaintiffs and 2nd Defen- 
dant). 


Civil Procedure Code (V of 1908), S. 92—Suit under—Parties—Alienees 
from trustees of trusi property—Alienees denying trust and its title to pro- 
perties in thetr possession—If proper or necessary parties. 

It is no doubt true that ina suit under S. 92, Civil Procedure Code, no 
relief can be granted asagainst third parties. But it does not necessarily 
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follow from this that the Court is not competent to bring before the forum 
any such person. Alienees from trustees of trust property and in possession of 
such property who deny the existence of the trust and the title of the trust to 
the property in their possession, though not necessary parties, are certainly 
proper parties to the suit, though no remedy or relief canbe granted as 
against them; because in their absence the Court cannot effectually and com- 
pletely adjudicate the question of the existence of the trust and of its title 
to the property in question. 


Lachman Prasad v. Munia, (1925) 1.L.R, 47 All. 867 at 871, followed. 
Johnson Po Minv. U Ogh, (1932) I.L.R. 10 Rang. 342, not approved. 


Venkaianarasimha Rao v. Subba Rao, (1922) I.L.R. 46 Mad. 300 and 
Evalappa Mudaliar v. Balakrishnammal, (1927) 53 M.L.J. 183, relied on, 


English and Indian cases discussed and reviewed. 


Appeal against the decree of the Court of Small Causes 
at Kumbakonam in O. S. No. 2 of 1930 (O. S. No. 72 of 
1928, Sub-Court, Kumbakonam). 


K. S. Krishnaswami Aiyangar and K. Sankara Sastri for 
Appellant. 


K. Narasimha Aiyangar for Respondents. 
The Court delivered the following 


Jupcments. Varadachariar, J—This appeal arises out 
of a suit under S. 92, Civil Procedure Code. The subject- 
matter of the trust is a choultry of which the first defendant 
became the trustee and manager (sometime between 1893 and ` 
1897) under the provisions of (Ex. D-1) an agreement between 
himself and his adoptive mother the first plaintiff, dated 22nd 
June, 1888. Since 1903, the first defendant would appear to 
have been ignoring the trust and treating the property as his 
own. One of his sons purported to alienate his share in the 
property to one Narayanasami Chettiar under whom the second 
defendant claims. The third defendant has become the pur- 
chaser of the suit property in execution of a decree obtained 
against the first defendant in Small Cause Suit No. 2496 of 
1927 on the file of the Kumbakonam Small Causes Court. The 
result has been that for many years past the suit property is. 
not being used for the purpose of the trust at all and the first 
defendant has been clearly guilty of breach of trust. This suit 
was accordingly filed for the removal of the first defendant 
from the office of trustee, for the appointment of a new 
trustee and for the settlement of a scheme for management. 


In view of the principal contentions pressed in the appeal, 
it is necessary to refer to the reason given in the plaint, for 
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impleading defendants 2 and 3. In paragraph 15, it is stated: 

“Though no relief by way of recovery of possession can be legally 
claimed against them in this suit still they are proper parties to the action in 
order to enable the Court effectually and completely to adjudicate upon and 
settle all the questions involved in the suit and to prevent multiplicity of 
suits”. 

It has been explained before us that this course was 
adopted at the instance of the Advocate-General who, when 
applied to for sanction, wished to make sure that it will not be 
a collusive suit between the plaintiffs and the first defendant, 
as the only persons interested in asserting that the suit property 
was private property and not trust property, were defendants 2 
and 3. If this is what happened, the plaintiffs would have run 
a serious risk if they had deleted the names of defendants 2 
and 3 from the record. (Ci. Mohadeen Saheb v. Fakruddin 
Saib1,) 

The first defendant remained ex parte and died during 
the pendency of the suit. As anticipated by the Advocate- 
General, the second and third defendants contended that the 
suit was collusive and that the plaint property did not belong 
to any trust and much less to a public, religious or charitable 
trust. They further took the objection that they were neither 
necessary nor proper parties to the suit and that the suit was 
bad for misjoinder of parties and causes of action. 

The learned Subordinate Judge found that the suit property 
had been dedicated to a public charitable trust and had been 
used as such from 1880 to 1903. On the fourth issue which 
raised the question of misjoinder he held that as defendants 2 
and 3 claimed right to the suit property they were necessary 
parties to the suit and that the suit was not bad for 
multifariousness. 


Two questions have been argued in this appeal on behalf 
of the third defendant: (1) on the merits, that the learned 
Judge should have held that a trust within the meaning of 
S. 92, Civil Procedure Code, had not been established; (2) as 
a question of procedure, that the learned Judge should have 
held that defendants 2 and 3 were neither necessary nor even 
proper parties to the suit. 

The question on the merits may be briefly disposed of. 
The intention to build a choultry in the name of the first 








1, (1924) 21 L.W. 71. 
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defendant's adoptive father was stated in Ex. A as early as in 
1875. The evidence shows that the choultry was built between 
1880 and 1885 and this is confirmed by the recital in Ex. B. 
Some years after attaining majority the first defendant brought 
O. S. No. 53 of 1887 against his adoptive mother; and in 
compromising it, the parties entered into the agreement 
Ex. D-1 wherein the choultry is referred to as an existing 
charity and provision is made for its management by first 
defendant’s paternal uncle and, after his death, by the first 
defendant. Even in the lease deed (Ex. G) taken by the first 
defendant in June, 1897, in respect of a portion of the suit 
property, the building is referred to as “ the charity choultry ” 


‘which came to him under Ex. D-1 alter the death of his 


paternal uncle. And provision is made therein for a lamp 


being lit every evening and kept at the entrance of the choultry. 


The documents above referred to establish the dedication 
of the suit property beyond all doubt and with the oral evi- 
dence adduced on the plaintift’s side, they prove that till about 
1903 the building must have been used tor the purpose of the 
trust. The fact that since 1904 the first defendant has ignored 
the trust or used the property in breach of trust cannot affect 
its trust character. i 

On behalf of the appellant it was suggested that as the 
first plaintiff was only entitled to a widow’s estate she could 
not have validly dedicated the property. It is enough to say 
in answer that she purported to act under her husband’s direc- 
tion and that the first defendant has, even after he attained 
majority, accepted the trust by Ex. D-1. lt was also suggested 
that the trust, if any, should be held to attach only to the 
building and not to the adjoining vacant land. But the 
adjoining land would seem to form part of the appurtenances 
required for the convenient use of the building ; and the descrip- 
tion of the property in the schedule to Ex. D-1 makes it clear 
that the building as well as the adjoining vacant land constituted 
the endowment. 


As to the point of law, the reference to it in issue 4 as an 
objection on the ground of “ multifariousness” is not accurate, 
because no relief has been claimed against defendants 2 and 3 
on any independent cause of action. Appellant’s learned 
Counsel therefore urged the objection only as one to the 
joinder of defendants 2 and 3 in view of the limited scope of 
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the Court’s jurisdiction under S. 92, Civil Procedure Code. 
He relied strongly on the decision of the Rangoon High Court 
in Johnson Po Min v. U Oghi and also contended that the 
observations of Mr. Justice Mukerjee in Budh Singh Dudhuria 
v. Niradbaran Roy? and Gholam Mowlah v. Ali Hafiz8 and of 
Sir John Wallis in Raghavalu Chetty v. Pellati Sitammat, 
support his objection. In all these cases relief had in fact 
been asked for against the third parties and the learned Judges 
rightly held that the balance of authority inthis country was 
against granting such relief in suits under S. 92, Civil Procedure 
Code. With due respect, I am however constrained to hold 
that some observations in these cases are too broadly expressed 
whatever the position may be. When an absolute stranger 
in possession of property alleged to belong to the trust either 
denies the trust or pleads adverse possession against the trust, 


it seems to me a distinction ought to be drawn between such a 


case and one in which a person who has come into possession 
of the alleged trust property through or in the right of the 
settlor or of a trustee, denies the existence of the trust. or the 
title of the trust to the property in his possession. It does not 
seem to me right to assimilate the position of the latter to that 
of a trespasser. It is well-settled that the mere fact of a trustee 
de jure or de facto denying the existence of the trust or the 


title of the trust to the property in his possession does not oust. 
the jurisdiction of the Court under S. 92, Civil Procedure Code, 


Is there sufficient justification for treating differently a case in 


which the trust is denied by one who came into possession. 


under or claims in the right of the settlor or trustee? It is 
unnecessary for the purpose of this case to discuss the position 
of an alienee who admitting the trust seeks to maintain the 
validity of the alienation in his favour. 


It may for the purpose of this case be taken that in a suit 


under S. 92, Civil Procedure Code (as under S. 530 of the old. 


Code) no relief could be granted as against third parties. -The 
question for consideration is whether from this: 


- “Tt follows, as a necessary corollary, that -the Court is not competent to 
bring before the forum any such person.” (Gholam Mowlah v. Ali Hafiz.) 





mo (1932) LL.R. 10 Rang. 342. . 
2. ` (1905). 2 CLJ. af at 439. - 3. (1915) 28 C.L.J:4 at 18, 
4, (1914) 27 M.L.J. 266:at 267. 
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In Abdur Rahim v. Mahomed Barkat Ali}, the Judicial 
Committee advert to the fact that Courts in India have 
differed considerably on the question whether third parties 
could or should be made parties to .such a suit; but they refrain 
from expressing any opinion of their own on the point. It has 
been pointed out to us that their decision on the question of 
res judicata raised in that case rests on the ground that a suit 
under S. 92 ceases to be a representative suit when once stran- 
gers are added as parties and reliefs not covered by S. 92 are 
included, and from this, it has been contended that it must be 
taken to be their view that in a suit under S. 92 no binding 
adjudication can be made on a point in which a stranger 
is interested. I am unable to accept this argument. The 
principle of res judicata was there invoked by the person who 
denied the title of the trust and he relied for that purpose ona 
consent decree in a former suit. Their Lordships doubted 
whether a plea of res judicata could in the circumstances 
be founded on a consent decree at all. In an earlier page 
(page 524) they had referred to the fact that the addition of 
strangers as parties and of a declaratory prayer had been made 
without the sanction of the Advocate-General and it is in the 
light of this circumstance that they said on page 531 that in so. 
far as the nature of the suit had been changed by the amend- 
men s mentioned, the suit ceased to be one of a representative 
character. This cannot be treated as any authority bearing on 
a case where all the parties had been impleaded with the know- 
ledge and consent of the Advocate-General and no relief not 
falling within S. 92 has been asked for. (Cf. Maher Hussein 
v. Ali Mahomed?.) 

_It may be convenient, before referring to the Indian 
authorities to make a few general observations. It was at one 
time thought that the scope of the enquiry to be held and the 
reliefs obtainable under the corresponding section of the old 
Code was limited by the analogy of proceedings under Lord 
Romilly’s Act. But this view is no longer tenable in view of 
the amendments introduced in the Code of 1908, making 
it clear that a proceeding under S. 92 may be contentious and 
may result in the removal of a trustee. The view taken in 
many of the English cases has been- coloured by the fact that 
the procedure under Lord Romilly’s Act was avowedly 


1. (1927) MME: 609: L.R. 55 I.A. 96: LL.R. 55 Cal. 519 (P C). 
2. A.I.R. 1934 Bom. 257 at 260. 
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summary and the remedy by way of ‘information’ was always 
open to the Attorney-General. (See Ex parte Skinner! and Ex 
parte Skinner2.) The procedure under S. 92 of the Indian Code 
is in no sense summary; and so far at any rateas the Advocate- 
General is concerned, it is doubtful if the section can be 
regarded as prescribing only a cumulative remedy in the sense 
that he has a right of suit independently of the section; the 
second clause of S. 92 would indicate the contrary. It must 
also be remembered that it was only as a matter of judicial 
discretion that relief under Lord Romilly’s Act was limited to 
cases of ‘plain and simple’ breaches of trust, where the ques- 
tion arose only between the trustee and cestui que trust. As 
early as in Ex parte Rees8’ Lord Eldon indicated that it was 
not a question of want of jurisdiction in the Court to decide 
an adverse claim. Under the Charitable Trusts Act of 1853, 
the Court of Appeal held that on summons, the Court 
had jurisdiction to decide whether the property which was the 
subject of the summons was held upon a Charitable Trust or 
not (In re Norwich Town Close Estate Charityt). In view of 
these considerations Mukerjee, J., took care in Budh Singh 
Dudhuria v. Niradbaran Roy to say that he was not basing his 
opinion upon the decisions under Lord Romilly’s Act. 
Mukerjee, J., refers to the observation of Turner, L.J., in 
Attorney-General v. Corporation of Avons that persons claim- 
ing a title adverse to a trust should not be made parties 
to a suit for the execution of the trust. This remark was 
made in a proceeding arising out of an ‘information’ and not 
on a mere petition—the reason for it—and this must be borne 
in mind in applying here the dicta in the Chancery cases—is 
to be found inthe division of jurisdiction between the Common 
Law Courts and the Courts of Chancery and the distinction 
between Common law actions and proceedings in Equity. An 
action raising a question of title must be filed in the Common 
Law Courts and the Court of Chancery would not undertake to 
decide such a question. This principle coloured the legislation 
in England as well as the decision relating to charities. (See 





1. (1817) 2 Mer. 453: 35 E.R. 1013. 
2. (1818) 1 Wils. Ch. 14: 37 E.R.7, 
3. (1814) 3V. & B. 10: 35 E.R. 382. 
4. (1888) 40 Ch. D. 298. 5. (1905) 2 CL.J. 431 at 440. 
6. (1863) 3 De G. J. and S. 637: 46 E.R. 783, 
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Holme v. Guy! and Glen v. Gregg2; note Attorney-General v. 
Sidney Sussex College’ and in the Charitable Trusts Act of 
1853, there was an express provision (in S. 17) excluding pro- 
ceedings in which any person shall claim any property or seek 
relief adversely to any charity. S. 92 of the Indian Civil 
Procedure Code has no doubt been modelled on the practice of 
the Chancery Courts, but as that division of jurisdiction is not 
part of the law of this country, limitations arising out of that 
conflict of jurisdictions have no direct application here. 

The non-inclusion of certain kindsof relief in S. 92, Civil 
Procedure Code, has, if I may say so with due respect, some- 
time been misinterpreted. If a relief is specified in that section, 
the result will be that a suit for that relief cannot be brought 
except with the consent of tbe Advocate-General or the 
Collector. It was certainly not the intention of the legislature 
that every suit which may in any sense relate to a trust should 
be brought only after obtaining such consent. A trustee could 
undoubtedly sue for the possession of the trust property with- 
out such consent; and if the beneficiaries may in certain 
circumstances be entitled to ask that possession of the trust 
property be given to a trustee (cf. Venkataramana Atyangar v. 
Kasturiranga Aiyangart and Chidambaranatha Thambiran v. 
Nallasiva Mudaliar5) it was apparently not the intention of the 
legislature that they should obtain the consent of the Advocate- 
General or the Collector before filing sucha suit. This aspect 
of the matter has to be emphasised because it will show that 
the non-mention of certain reliefs in S. 92 is not necessarily 
with a view to impose a disability upon the Court as to make it 
clear that in respect of those reliefs the previous consent of the 
Advocate-General or Collector to the institution of the suit is 
not necessary. It is true that a decree for possession in favour 
of the plaintiffs is not contemplated in suits under S. 92, Civil 
Procedure Code, but that is sufficiently accounted for by the 
fact that the plaintiffs in such suits will be relators who will 
not prima facie be entitled to possession. Again it is true that 
S. 92is in a sense an enabling section in thatit confers on two 
or more members of the public a right to seek relief without 
any proof of special damage. But once the Court is moved, 
the scope of its enquiry must pe determined in the light of 


1. (1877) 5 Ch. D. 901. 2. (1882) 21 Ch. D. 513. 
3. (1867) 15 W.R. 162, 
4, £1916) 31 M.L.J. 777: I.L.R. 40 Mad. 212 (F.B.). 
` (1917) 33 M.L.J, 357; LL.R. 41 Mad. 124. 
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what is germane to the various matters indicated in S. 92 and 
not by reference to the right of plaintiffs to particular reliefs. 


What is the appropriate procedure when certain persons 
interested in a trust desire to have the trust character of 
certain property established as against a person in possession 
as the heir at law or one claiming through an alleged settlor 
or trustee, when the latter denies the trust? In cases of this 
kind it may sometimes happen that there is no trustee at all, 
de jure or de facto. It cannot be contended that persons inte- 
rested in the performance of the trust cannot. in such cases 
institute a suit under S. 92 for the appointment of a trustee 
and for the framing of a scheme and for other necessary 
directions. But the very first step in such a suit will be for 
the Court to be satisfied that there isa trust in respect of 
which its intervention is necessary. The only person interest- 
ed in denying the trust may be the heir at law or other person 
in possession. Is it legitimate or desirable. that the Court 
should determine the question of the existence of a trust 
without hearing the only person who is concerned to deny it? 

If the question is to be determined with reference to the. 
general consideration governing the joinder of: parties, there 
can be little doubt as to the proper course. The rules relating 
to joinder are based on the principles of avoiding of multipli- 
city of suits not merely as involving waste of time and money 


but also possible conflict of decisions Benecke v. Frost1. 


Even in proceedings relating to charities, it is a consideration 
well worth bearing in mind that if the so-called third party 
gets an opportunity of having his title investigated in his pre- 
sence he may well abide by the conclusion then arrived at and 
may not insist on another suit being filed merely for the 
formal relief by way of recovery of possession (cf. Attorney- 
General v. Pretyman2). It is not necessary to justify the addi- 
tion of a defendant that he should be interested in all reliefs 
or questions arising between the plaintiff and the other defen- 
dants. (Swansea Shipping Company v. Duncans.) 

As to the test for determining who are proper parties, see 
Keshavram v. Ranchhod4, Secretary of State v. Murugesa5 and 
the authorities referred to there. 


1. (1876) 1 Q.B.D. 419. i 2. (1845) 8 Beav. 316: 50 E.R. 124. 
3. (1876) 1 Q.B.D. 644. . . 4. (1905) LL.R. 30 Bom. 156 at 161. 
. 5. ALR. 1929 Mad. 443. ‘ W 
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The decision of the Privy Council in Vaidyanatha Aiyar 
v. Swaminatha Aiyar\ is instructive in this connection. The 
defendants in that case were no doubt trustees, but not of the 
trust alleged in the plaint. The plaintiffs claimed that Suri 
Aiyar himself had held them only asa trustee but the defen- 
dants contended both before the High Court and. before the 
Privy Council that no trust of the kind alleged by the plaintiffs 
existed before Suri Aiyar’s will. As pointed out by their 
Lordships, the defendants claimed to be trustees under the will 
of Suri Aiyar who had purported to deal with the property as 
his own; they were in Law strangers to the trust alleged in 
the plaint and yet neither the High Court nor the Privy 
Council felt any hesitation in deciding, in their presence and in 
a suit under S. 92, Civil Procedure Code, the question whether 
or not there had been a dedication of the kind alleged in the 
plaint. After the Court had found in favour of the trust, a 
further point was raised as to whether or not certain pro- 
perties had been bequeathed to the trust by the will of one 
Swaminatha Aiyar. It was contended before the High Court 
on behalf of the defendants that the Court was not entitled in 
that suit to go into the question of the construction of Swami- 
natha Aiyar’s will. But the High Court said: 

“ We accept the contention (of the plaintiffs) that under S. 92, Civil Pro- 
cedure Code, when we are asked to frame a scheme, one of the essential 
enquiries to be made is what are the properties belonging to the charity... . 
Bie ene tee As the defendants who are in possession of the choultry and its 
properties deny that the choultry is entitled to any benefits under the provi- 
sions of the will as claimed by the plaintiff, it is open to us to go into the 
question”. (Vaithinatha Aiyar v. Thyagaraja Aiyar?.) 

With this may be compared the following remarks of 
Cotton, L.J., in In re Norwich Town Close Estate Charity: 
“It is essential that the Court which directs a scheme to be prepared 


and settled should have jurisdiction to decide that there isa charity with 
reference to which a scheme can be directed ”. 


The learned Lord Justice no doubt added that: 


“ If there are persons claiming adversely to a charity and who are not 
willing to abide by the opinion of the Court as to whether it isa charity or 
not, then in order to enforce the charity as against these adverse claimants, 
there must be an information because on the summons there is no jurisdic- 
tion to enforce a scheme against adverse claimants ”. 





1. (1924) 47 M_L.J. 361: L.R. 51 I.A. 282: I.L.R. 47 Mad. 884 (P.C.). 
2. (1919) 41 M.L.J. 20 at 28. 3. (1888) 40 Ch. D. 298 at 309. 
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But this observation can only refer to the enforcement of 


the claim of the trust and not to the declaration of the exist- ` 


ence of the trust, for in that very case the declaration was 
made in the presence of-and in spite of the objection of those 
who denied the trust.. The succeeding sentence as to the scope 
of the relief obtainable on an “information” and the remarks 
of Lindley, L.J., make this clear. When Vaithinatha Aiyar 
v. Thyagaraja Aiyari case went before the Privy Council, 
the question of the existence of the trust alleged in the plaint 
as wellas that relating to the construction of Swaminatha 
Aiyar’s will were decided on the merits and no objection was 
raised either by their Lordships or by Mr. Upjohn, K.C., to the 
propriety of these matters: being dealt with in the presence of 
the defendant and under S. 92 though the preliminary objec- 
tion as to the plaintiff’s interest under that section was discuss- 
ed at some length. ` ; 

Venkatanarasimha Rao v. Subba Rao? is another instance 
of the same type. The defendant in possession there was the 
heir at law of the person who was alleged to have bequeathed 
. properties to a trust and objection was taken on his behalf 
-that S. 92, Civil Procedure Code, does not apply to a case 
where the defendant claims property under some title in 
denialof the trust (see argument at page 304). The objec- 
tion was overruled and Spencer, J., observed (at page 310) 
that: 

“ The person who is the heir at law and in possession of the property 
which is impressed with the character of trust property has an interest and is 
a proper party to suck a suit”. 

The other learned Judge Dendi J.) observed (on 
page 324): 

“ The defendant claims to repudiate the provisions of the will...... 

His interests are no doubt adverse to that of the plaintiffs who want to 


maintain that there is a trust... .. No doubt the defendant in this suit 


could not be made to pay amounts due to or to surrender the properties, if 
any, belonging to the trust, he being a stranger to the trust. On the framing 
of a scheme and on the appointment of trustees he should be proceeded 
against by the trustees for such reliefs as they may deem fit. In this sense 
no doubt the suitis unsustainable, but the suitis perfectly competent for the 
purposes of enabling the Court to frame a scheme in respect of the charita- 
ble bequest contained in the will ”. 


The learned Judge felt no doubt as to the propriety of 
retaining the defendant as a party to the proceeding in which 


1. (1919) 41 M.L.J. 20 at 28. 2. (1922) LL.R. 46 Mad. 300. 
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polaneye they were called upon to determine the effect and validity of 
v. ' the provisions in the will. 

Sora a In Evalappa Mudaliar v. Balakrishnammal! Venkatasubba 
Chettiar. Rao, J., points out some of the anomalies that must result from 
‘Varada- the view that a person who denies or repudiates the trust 
chariar,J- cannot be impleaded in a suit under S. 92, Civil Procedure 

Code. In Subramania Aiyar v. Venkatachala Vadhyar? the 
learned judges (Ayling and Srinivasa Aiyangar, JJ.) clearly 
assume that in a suit under S. 92, Civil Procedure Code, a find- 
ing can be given that certain properties are trust properties in 
the presence of persons interested to deny that fact and this. 
they do after referring to the decisions in Raghavalu Chetty v. 
Pellati Sitamma3 and Rangasamy Naidu v. Chinnasamy Iyer4. 
This shows a recognition of a distinction between a finding 
that the property in question belongs to the trust and a declara- 
tion that an alienation of trust property is not binding on the 
trust. In view of the experience of the learned Judges who- 
decided the case, the authority of the case is not, in my opinion, 
diminished by the fact that (on page 451) they refer to: 
the agreement of -counsel to have the decree so amended 
‘as to make it clear’ that the finding as to the trust character of © 
the property should be binding on the alienee in future proceed- 
ings. In the Rangoon case Johnson Po Min v. U Ogh® the 
learned Chief Justice starts with the assumption (on page 349) 
that S. 92 which is found in the chapter headed “special pro- 
ceeding” must have the same scope and object as was.ascribed 
by Lord Eldon in Ex parte Skinner6 to proceedings under 
Lord Romilly’s Act. He would recognise no distinction 
between the question as to the existence or non-existence of a 
trust as an institution or in respect of particular properties and 
the qtiestion of the validity of that particular alienation of 
what is admitted to be trust property. He assumes that 
because a decree for possession could not be given in favour 
of the plaintiff, it must follow that the Court cannot consider 
any question relating to the title of the trust to property if it is 
denied by a stranger.. With due respect, I venture to think, 
for the reasons above indicated, that these assumptions are not’. 
correct, nor is his final argument that in’ suits under S. 92 the 
1, (1927) 53 M.L.J. 183. 2, (1916) 4 L.W. 444. 
3. (1914) 27 M.J. 266. ~ 4. (1915) 28 M.L.J. 326. 


j ` 5. (1932) I.L.R. 10 Rang. 342. 
6. (1817) 2 Mer. 453: 35 E.R. 1013.- 
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plaintiffs cannot invoke the provisions of O. 1, r. 10, Civil Pro- 
cedure Code. Amongst the Madras cases, he relies on the 
observations of Sir John Wallis in Raghavalu Chetty v. Pellati 
Sitammal and makes a passing reference to Evalappa Mudaliar 
v. Balakrishnammal? only to express his dissent from it. He 
does not refer to any of the Madras decisions above dealt with. 
He realises that even in Raghavalu Cheity v. Pellati Sitammal 
the observations of Seshagiri Aiyar, J., are to a different 
effect, but he thinks that in Venkataramana Aiyangar v. 
Kasturiranga Aiyangar’ Seshagiri Aiyar, J., resiled from this 
opinion. I must confess I am unable to see anything in the 
judgment of Seshagiri Aiyar, J., in Venkataramana Aiyangar 
v. Kasturiranga Aiyangar’ that can be interpretedas going back 
upon the opinion expressed by him in Raghavalu Chetty 
v. Pellati Sitammal as to the propriety of having third parties 
before the Court in certain circumstances, though no relief can 
be granted against them. The learned Counsel who argued the 
case before us on behalf of the appellant has not been 
able to point to any such thing in the judgment in Venkata- 
ramana Aiyangar v. Kasturiranga Atyangars. If the learned 
Chief Justice had in view the observation on page 231, I 
may observe that they only show that Mr. Justice Seshagiri 
Aiyar regretted that suits even for relief by way of declaration 
or possession had not been included in S. 92, Civil Procedure 
Code, but felt bound by the weight of authority to hold that 
such relief could not be granted in suits under S. 92. There is 
nothing in this that is opposed to his judgment in Raghavalu 
Chetty v. Pellati Sitammai because even there he agreed with 
Sir John Wallis that neither possession nor even a declaration 
as to the invalidity of an alienation could be given. It is, after 


a statement of that conclusion that the learned Judge neverthe- 


less held that the alienees would be proper parties. In Vaithi- 
lingam v. Ramalingam Pillait which was decided some months 
after Venkataramana Aiyangar v. Kasturiranga Aiyangar3 the 
learned Judge (sitting with Ayling, J.) referred, with apparent 
approval to Raghavalu Chetty v. Pellati Sitamma! and affirmed 
the application of O. 1, r. 10, Civil Procedure Code, to suits 
under S. 92. In Parameswaram Munpu v. Narayanan Nam- 








— 


1. (1914) 27 M.L.J. 266. A 2 (1927). 53 M.L.J. 183. 
3. (1916) 31 M.L.J. 777 : LL.R. 40 Mad. 212 (F.B.). . 
-4, (1916) 6 L.W. 9. che 
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budril the learned Judges assume that O. 1, r. 10 is applicable 
to suits under S. 92, Civil Procedure Code. 


Proceeding now to the observation of Sir John Wallis i in 
Raghavalu Chetty v. Pellati Sitamma® it will be noticed that 
he was of opinion that the alienee defendants would be proper 
parties “If they had desired to be made parties”, but that they 
ought not to be made parties against their will. It seems to 
me that this distinction suggests a consideration of convenience 
rather than an objection of want of jurisdiction; because, if it 
is a question of absence of jurisdiction in the Court itself, it is 
difficult to see how the consent of the alienee-defendants will 
make them proper parties: Cf. Glen v. Gregg3. The observa- 
tions are more on the lines of the English authorities on Lord 
Romilly’s Act and the Charitable Trusts Act. Thus, in In re 
Norwich Town Close Estate Charity case4 to which reference 
has already been made, Cotton, L.J., remarked: 


“ere Mr. Warrington’s clients say: ‘ We want this question settled in 
the most inexpensive way possible’. That amounts to this, that if the Court 
has jurisdiction, as I think it has, to decide that this is a charity, they will 
not insist on being treated as adverse claimants, nor refuse to allow the rents 
of the property or of the land to be enjoyed by the charity without an adverse 
decree against them compelling them to hand over the property to those who 
under the charity are entitled to it.” (See also the last sentence of the Vice- 
Chancellor’s judgment in In re Magdala Land Charity.) 


It is not clear whether Sir John Wallis was of opinion 
that O. 1, r. 10, Civil Procedure Code, cannot be availed of in 
suits under S. 92, Civil Procedure Code. The observations of 
Mukerjee, J., in pages 17 and 18 of Gholam Mowlah v. Ali 
Hafiz6 equally leave it in doubt whether the learned Judge was 
of opinion that the rule did not apply or merely that it was 
of no assistance in the circumstances of the particular case, 
Sanderson, C.J., only refers to O. 1, r. 3 and not to r. 10. I do 
not refer at any length to the decisions of the High Court of 
Allahabad and Bombay because Page, C.J., recognises that they 
not merely permit the joinder of third parties but would even 
go further. I respectfully agree with the opinion expressed 
in Lachman Prasad v. Munia‘. 

It was argued on behalf of the appellant that it would be 
anomalous to have a stranger as a party to the suit when no 


1. (1916) 31 M.L.J. 279: L.L.R. 40 Mad. 110. 
2, (1914) 27 M.L.J. 266. 3. (1882) 21 Ch. D. 513. 
4. (1888) 40 Ch. D. 298. 5. (1852) 9 Hare 624. 
6. (1915) 28 C.L.J. 4. 7. (1925) I.L.R. 47 All. 867 at 871. 
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relief could be awarded against him, because, it was said, he 
would have no right to appeal against any adverse finding and 
such finding could not therefore operate as res judicata. 
Assuming that the existence of a right of appeal in the party 
affected is a necessary condition for the application of the rule 
of res judicata (as to which see Muthaya Shetti v. Kanthappa 
Shetti1), I am not satisfied that the so-called stranger will 
not have a right of appeal against an adverse finding, merely 
because no decree for possession or even by way of declaration 
is passed against him. The decree actually passed in the suit 
will presumably rest on the finding and the finding cannot 
therefore be regarded as unnecessary; if so, there is authority 
in favour of permitting a right of appeal to such stranger, 
though there may be no decree against him. (See Ranga- 
natham Chetty v. Lakshmiammal2, Kottayya v. Mallayyas, 
Raghava Aiyangar v. Irula Thevant, Venkateswarlu v. 
Lingayya’ and Secretary of State v. Saminatha Koundané.) 
Further, it will in all probability happen in such cases 
that there will be an award of costs against him when 
his claim of title was found against and that itself may suffice 
to enable him to canvass the finding in an appeal. (Cf. Rama- 
krishna Naidu v. Krishnaswami Naidut.) Even if the finding 
cannot for any reason operate as res judicata, it cannot 
altogether be valueless; apart from the chances of the third party 
accepting a finding arrived at in his presence, the opinion ex- 
pressed by Seshagiri Iyer, J., in Raghavalu Chetty v. Pellati 
Sitammas, as to its possible effectiveness is supported by the 
observations of the Judicial Committee in Midnapur Zamindari 
Co. v. Naresh Narayan Roy. In their Lordships’ words it will 
certainly create a paramount duty on the part of the defeated 
. claimant to displace that finding. 


+ am therefore unable to accept the contention that the 
appellant ought not to have been impleaded in this suit. I would 
dismiss the appeal with costs. 





1. (1915) 24 M.L.J. 431. 2. (1913) 25 M.L_J. 379. 
_ 3. (1911) 9 M.L.T. 39. 4. (1926) 51 M.L.J. 211. 
5. (1924) I.L.R. 47 Mad. 633. 
6. (1911) 21 M.L.J. 947: LL.R. 37 Mad. 25. 
7. (1918) 36 M.L.J. 641 at 645 and 646. 
8. (1914) 27 M.L.J. 266 at 269. . 
9. (1920) L.R. 48 LA. 49: L.R. 48 Cal-460 at 467 and 468 (P.C.). 
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Stodart, J.:—The suit in the lower Court was under S. 92 of 
the Civil Procedure Code, in connection with a public religious 
trust— 

(1) to remove the first defendant from the office of trus- 
tees ; 

(2) to appoint a new trustee; 

(3) to vest the property of the trust in the new trustee 
with necessary directions; 

(4) to settle a scheme for the management of the trust. 

The facts are accurately stated by the lower court. Vasu- 
deva Chetty died in 1875 without male heirs and in the same 
year his widow, Abhayambal, Ist plaintiff, adopted the 1st 
defendant Malayaperumalswamy aged twelve. By a formal deed. 
of adoption Abhayambal divested herself of half her husband’s 
property in favour of the Ist defendant and out of the other 
half set apart so much as was necessary to build a choultry for 
Vaishnava pilgrims, declaring that the residue should be enjoy- 
ed by her for her lifetime and after her death utilised for the 
feeding of pilgrims using the said choultry. Krishnaswami 
Chetty an uncle of her deceased husband was appointed to build 
the choultry and to manage the property vested in the Ist 
defendant. In 1885 the choultry was opened and the land on 
which it stood which belonged to Krishnaswami Chetti himself 
was formally conveyed to the Ist defendant. Two years later 
Ist defendant had occasion to file a suit against his adoptive 
mother for possession of the properties vested in him by the 
adoption deed and in the compromise which ended that suit he 
expressly affirmed the existence of the choultry and declared 
that it should continue to be managed by Krishnaswami Chetti 
and the expenses of it defrayed out of the proceeds of such of 
the movable property of the estate as had not been handed over 
to him (the 1st defendant) ; and that after him the 1st defendant 
himself should manage it. Krishnaswami Chettiar died in 
1893. From 1903 onwards the Ist defendant treated the choul- 
try as his own, letting it out for rent and mortgaging it. The 
suit is to restore the building to its original purpose, to remove 
first defendant from its management and to frame a scheme 
for its management. The first defendant did not contest the 
suit. The second defendant declared that he had purchased a 
share in the choultry from a man who had purchased it from a 
son of the 1st defendant—a title which he did not prove—and 
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‘third defendant is a man who has purchased the choultry in ex- 
ecution of a decree against the Ist defendant. They contended 
that there was no valid public trust, and if there was, the buil- 
ding had never been dedicated and used for the purposes of the 
trust. The lower Court has found that there was a validly 
constituted public trust, that Ist plaintiff as founder and second 
plaintiff as founder’s kin, were competent to institute a suit 
under S. 92, that the whole site in which the building is situat- 
ed and which was conveyed to the Ist defendant in 1885 is the 
property of the trust, that the objects of the trust were carried 
out so far as was then possible by the construction of the 
choultry. 


The findings of fact of the lower Court are clearly correct 
‘and so far as they have been appealed against, the appeal must 
certainly fail. Undoubtedly the choultry was built out of the 
proceeds of property dedicated for the purpose. Undoubtedly it 
was used as a halting place by pilgrims up to 1903 when the 
Ist defendant began to divert it from its proper purpose. Ap- 
pellant’s (3rd defendant) learned Counsel argues that the lower 
Court was wrong in holding that the choultry was used for the 
purpose for which it was intended. This argument proceeds 
on the wrong assumption that the purpose was the feeding of 
pilgrims. According to the clear intention of the documents 
to which I have already referred the purpose was the lodging 
of pilgrims. Feeding of pilgrims is provided for but is only to 
begin after the death of the Ist plaintiff when the property in 
her hands and on the profits of which she lives becomes avail- 
able for that purpose. The matter is really too clear to admit 
of any discussion. 


It was also objected by the defendants after the 1st plain- 
tiff had given her evidence in the lower Court, and it was taken 
oncommission, that Ist plaintiff had not signed the plaint and 
so the plaint was incompetent since S. 92 requires that the suit 
be filed by two persons. The lower Court found that the 1st 
plaintiff made her mark in the plaint after its contents had 
been read out to her. This objection is made again on appeal 
but it has only to be stated to be rejected. It is founded in 
two isolated sentences in Ist plaintiff’s deposition: 

I “Iasked 2nd plaintiff to file the suit. . . . .. I do not know if 
there is any body else as plaintiff along with him”. 


II. “I did not sign any paper when it was read out to me”. 
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The second statement is literally true. Plaintiff made her 
mark. She did not sign the plaint. As for the first statement, 
Ist plaintiff cannot be understood as saying that she herself was 
not a plaintiff along with the 2nd plaintiff. I am surprised at 
such a flimsy objection being taken and more surprised at its 
being repeated on appeal. In the result the finding of the lower 
Court on the substantive part of the suit must stand and the 
decree, namely, for the appointment of a new trustee and the 
framing of a scheme for management be confirmed. 

The lower Court directed 2nd and 3rd defendants to pay the 
costs of the suit. But they contended from the beginning that 
they were not necessary or proper parties. And third defen- 
dant in his appeal has raised the point again. At.the same time 
it is perfectly clear that, 1st defendant being ex parte, and after 
his death no person being appointed as his legal representative, 
it was the 2nd and 3rd defendants who questioned the validity 
of the trust and the competence of the plaintiffs to file the suit. 
And in his appeal the 3rd defendant has challenged all the find- 
ings of the lower Court. 

The lower Court held: 


“The 2nd and 3rd defendants were impleaded because they had acquired 
a right to the suit properties; they were therefore necessary parties to the 
suit ;” 

And this is the only question which deserves consideration 

in this appeal. Stated consisely it is: 

“Are alienees from a trustee of property belonging to the trust necessary 
parties or proper parties to a suit under S. 92 of the Civil Procedure Code”? 

Section 92 is: a 

“In the case of any alleged breach of any . . . . trustcreated for 
public purposes of a charitable or religious nature or when the direction of 
the Court is deemed necessary for the administration of any such trust the 
Advocate-General or two or more persons having an interest in the trust. 

. may institute a suit to obtain a decree . 

(a) removing any trustee ; 

(b) appointing a new trustee; 

(c) vesting any property ina trustee; 

(d) directing accounts and inquiries; 

(e) declaring what proportion of the trustproperty. . . . . shallbe 
allocated to any particular object of the trust; 

(f) authorising the whole or any part of the trust property to be let, 


` sold, mortgaged or exchanged ; 


(g) settling a scheme; 
(h) granting such further or other relief as the nature of the case may 


require.” 
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In the prayer portion of their plaint the plaintiffs do not 
pray for any relief against the 2nd and 3rd defendants. But it 
is clear that they desired the Court to make a declaration that 
the alienations made in favour of these defendants were not 
. binding on the trust. In paragraph 15 of the plaint it is averred; 


“Though no relief by way of recovery ‘of possession can legally be claim- 
ed against them in this suit, still they are proper parties to this action in 
order to enable the Court effectually and completely to adjudicate upon and 
settle all the questions involved in the suit.” 


And since, the only questions involved in the suit relating 
to these defendants arises out of the fact that they are in 
possession of trust property, denying the trust, it is implied in 
the sentence quoted above that the Court could grant relief 
against them by way of declaration that the alienations in their 
favour are not binding on the trust. In the result the lower 
Court made no such declaration. Its finding was that the 
choultry was a public religious trust, that the plot of land in 
which it stood belonged to the trust, that a new trustee should 
be appointed and a scheme settled. As Ist defendant died 
during the course of the suit it was not necessary for the Court 
to direct that he be removed for the reasons alleged in the plaint 
but it did find that since 1903 he had been acting in violation 
of the trust by dealing with the property as his own. There was 
ample material to support this finding in the acts proved against 
the lst defendant apart from the transactions by which 2nd and 
3rd defendants acquired title to the property. 

It is now settled law that no such declaration can be had in 
a suit under S. 92, In the Full Bench case of this Court, Ven- 
kataramana Aiyangar v. Kasturiranga Aiyangar! a representa- 
tive suit to set aside a lease granted by a Devasthanam com- 
mittee to certain of the defendants, of the right to collect and 
appropriate offerings made by pilgrims, it was pleaded in bar 
that the suit should have been brought under S. 92. It was 
held that S. 92 does not apply to a suit the object of which is 
to establish that the property in the hands of the strangers 
belongs to the trust and to recover the same. The residuary 
cl. (h) “granting such further or other relief, etc.” does not 
apply; nor does cl. (c) “vesting any property in a trustee” for 
the reason that since the alienation is void ab initio the trustee 
was never divested of it. On this point of impleading stranger 
alicnees to a suit under S. 92, Abdur Rahim, Ofe C.J. says: 


1. (1916) 31 M.L.J. 777: I.L.R. 40 Mad. 212 (F,B.). 
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“The legislature might well have thought that where the main object of a 
suit is to secure a proper administration of the trustit is not desirable to 
complicate matters by allowing questions being raised between the trust on 
the one hand and third parties claiming ‘ adversely to the trust”. (P.229.) 


And another of the other learned Judges (Seshagiri Aiyar, 
J.) who was a party to that decision says, after a minute analy- 
sis of the provisions of S. 92: 


“It would be doing violence to the language employed to hold that posses- 
sion against strangers is within the purview of S.92. The same observations 
hold good with reference to declarations”. 


And in Abdur Rahim v. Mahomed Barkat Alil where also 
S. 92 was pleaded in bar of a representative suit to declare the 
title of the trust to alienated property, and where it was con- 
tended that sub-S. (g) “granting such further and other 
relief” included such cases, the Privy Council saw no reason to 
consider that S. 92 was intended to enlarge the scope of S. 539 
by the addition of any relief or remedy against third parties, 
that is, strangers to the trust. They are aware thatthe Courts in 
India have differed considerably on the question whether third 
parties could or should be made parties to a suit under S. 539 
(of the old Code) but the general current of decisions was to 
the effect that even if such third parties should properly be made 
parties under S. 539, no relief could be granted as against them. 
One reason why a declaration touching the title to trust proper- 
ties made in a suit under S. 92 can have no binding force aga- 
inst the alienee-defendants is obvious. Such a suit may be filed 
either by the Advocate-General or by any two persons having 
interest, who have obtained his consent. In neither case can the 
plaintiff nor plaintiffs be presumed to have an intimate know-' 
ledge of the affairs of the trust to know exactly what the pro- 
perties of the trust are; or to be able to ascertain exactly the 
circumstances which attended the alienations they attack. If 
then they fail to demonstrate that the alienations are not bind- 
ing on the trust and a finding to the contrary is made in the 
suit, is the trust to suffer on that account? Is the title of the 
alienees to be confirmed for all time, although a properly in- 
formed trustee with access to all the accounts of the trust 
might successfully impeach it in a suit framed for the purpose. 
To hold in that sense would be to extend the scope of S. 92 to 
a most undesirable extent. But if a declaration of title against 
the trust is not to be binding on the trust it can hardly be 





1, (1927) 54 M.L.J. 609: L.R. 55 I.A. 96: LL.R. 55.Cal. 519 at 530 (P.C.). 
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binding against the alienees- The findings to the contrary in 
Ghazaffar Husain Khan v. Yawar Husain\ and Manohari v. 
Muhammad Ismail? are not good law. 


Itis clear, therefore, that no remedy or relief can be grant- 


ed ina suit under S. 92, against defendants who aré impleaded. 


on the ground that they deny the title of the trust to the pro- 
perties in their possession. They are not necessary parties to 


sucha suit. The question remains “Are they proper parties”? . 


In The Collector of Poona v. Bai Chanchalbai3 it was held that 
“when the alienee denies that the property is a public trust for 
religious purposes. . . . . .. . ... . « if that 
question is in controversy, * * * * * it cannot be 
properly tried unless the alienee is before the Court. He is 
therefore a necessary party”. It might be objected, however, 
that neither can the question be properly tried unless the trust 
is properly represented and that it cannot be said that the trust 
is properly represented by the persons who happen to be plain- 
tiffs under S. 92. Again, while it is often desirable and some- 
times necessary in a suit under S. 92 that the Court should 
determine what the trust properties are, are the plaintiffs there- 
‘fore bound to seek out and implead every person who disputes 
the title of the trust in the case of every item of the trust 
property? 


There are two recent cases of this Court in which it has 
‘been held that persons in possession of trust property who deny, 
‘the title of the trust are proper parties to a suit of this kind. 
Venkatanarasimha Rao v. Subba Rao* was a case where the 
endowment was by will and the endowed property was in the 
‘hands of the heir at law who ignoring the will refused to ap- 
propriate to the trust that part of the income which was desig- 
nated by the testator for that purpose..At the time of the suit 
the executors appointed under the will were dead, and there was 
no trustee. The heir at law was impleaded as sole defendant 
and pleaded that the suit against him was not maintainable. Of 
the two learned Judges who decided that case, Spencer, J., held 
“that: f ay 

“The person who is the heir at law and in possession of’ the property 


which is impressed with the character of trust property had.an interest and is 
a proper party to such a suit.” : 





“1. (1905) LL.R. 28 All. 112. - 2. (1911) I.L.R. 33 All. 752. 
3." (1911) LLR. 35 Bom. 470. _ 4.” (1922) LL.R. 46° Mad. 300. 
58 : $ ais 
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And the finding of Devadoss, J., is: 


“ No doubt the defendant in this suit could not be made to pay amounts- 
due, or to surrender the property belonging to the trust, he being a stranger 
to the trust........ In that sense, no doubt, the suit against the defendant. 
is unsustainable, but the suit is perfectly competent for the purpose of 


. enabling the Court to frame a scheme ”. 


The second case is Evalappa Mudaliar. v. Balakrish- 
nammall in which Venkatasubba Rao, J., as he then was, held. 
that the suit was maintainable though the defendant was in the 
position of an alienee who set up a claim adverse to the trust. 
There was no trustee in that case and the Court found: 
it difficult to answer the question who was to be made a defen- 
dant. The present case is stronger for the reason that the 
alienee defendants deny the existence of the trust altogether.. 
On the other hand Johnson Po Min v. U Ogh? of the Rangoon 
High Court where all these cases have been considered is an 
emphatic statement of the opposite view. Page, C.J., con- 
cludes an exhaustive review of the cases with the words: 


“ Strangers to the trust are not proper or necessary parties to a suit under- 
S. 92, and in sucha suit the plaintiffs who have wrongly impleaded third. 
parties cannot pray in aid the provisions of O. 1, r. 3 or O. 1, r. 10.” 


It has been strongly contended by the learned Counsel for: 
the respondent that the defendants not only deny the title of 
the trust to the choultry, claiming that it was the private pro- 
perty of the first defendant, but also deny the existence of the 
trust, and that to decide whether there is a valid trust or not it. 
was necessary for a complete and effectual adjudication to. 
bring these defendants on record. It has been held in 
Mussammat Khursaidi Begum v. Secretary of State’ that the 
question whether there is a valid trust or not is not within the 
scope of S. 92. Per Ross, J.: 


“In my opinion S. 92 is not applicable. S.92 regulates suits where there 
is a breach of an express or constructive trust . . . . . but here the suit 
is to establish the existence of the trust itself. . . . . . . A suit of this. 
nature is not within the purview of S. 92.” 


It appears to me that this is too narrow a construction of - 
S. 92. Persons suing under that section have to establish as. 
their cause of action: I. That there is a trust express or con- 
structive created for public purposes of a charitable or religious. 
nature. II. That it has been broken. In that view persons 
who deny the title of the trust and on that footing claim to be 





ny, 


1. (1927) 53 M.L.J. 183. 2, (1932) LL.R. 10 Rang. 342. 
. 3. (1926) LL.R.5 Pat. 539, 
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in possession of property which is necessary to the proper dis- 
charging of that trust are proper parties to the suit, in the sense 
that in their absence the Court cannot effectually and complete- 
ly adjudicate the question. Is there a valid trust the perform- 
ance of which requires that the trustees should be in 
possession and control of this property? With respect I see no 
sufficient reason in the Patna case to justify my differing from 
the decision of this Court in Venkatanarasimha Rao v. Subba 
Raol. The second and third defendants were therefore proper 
parties to the suit. f 

In the result this appeal is dismissed with costs. 

S. V. V. —— Appeal dismissed. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore.] 


PRESENT :—Lorp RUSSELL oF KILLOWEN, Lorp MACMIL- 
LAN AND Sir Joan WALLIS. 


Nathu Mal .. Appellant* 
v. 
Raman Mal and others .. Respondents. 


Morigage—Construction of covenant—Subsistence of prior encumbrance 


—Clause conferring power of sale free of encumbrance—Need for clear and ` 


express words—Effect of clause being to destroy security—Mode of construc- 
tion. 

The properties which constituted security fora simple mortgage dated 
15th May, 1919, executed in favour of one N consisted of two houses anda 
shop in Amritsar and two shops in Lahore. The two shops in Lahore were 
subject to two mortgages in favour of one R dated respectively 26th 
February, 1906 and 9th March, 1918, while the entire mortgaged property 
was subject to a mortgage in favour of one L dated 5th May, 1917. The mort- 
gage in favour of N was executed for the purpose of paying off the mort- 
gage in favour of L. The security was expressed to be subject to R’s mort- 
gage of 26th February, 1906, over the two shops at Lahore. The deed con- 
tained a clause dealing with the absence of any encumbrances beyond the 
said mortgage in favour of R and concluded thus: “IfI sell any house out 
of the property I will pay the entire sale proceeds thereof to the mortgagee 
and will not take credit for the,interest on the amount paid. In other words 
we will not deduct interest”. The mortgage loan having been advanced L 
was duly paid off. Two years thereafter the mortgagors sold the two shops 
in Lahore to R and the sale deed after reciting the two mortgages in favour 


of R mentioned that there was no other encumbrance on the property. The- 


sale price remaining payable after adjustment of the mortgage debt payable 
to R was received in cash by the vendors. Subsequently, the vendors paid a 
certain sum of money to N towards the mortgage debt, but W himself was 
not aware of the sale in favour of R. N sued to enforce his mortgage and 
impleaded the mortgagors and R. 


LT TD A aa 
1. (1922) I.L.R. 46 Mad. 300. 
* P.C. Appeal No. 19 of 1936. 18th February, 1937. 
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Held, that N was entitled to enforce his security, and that the sale in 
favour of R could not be set up as against him, as the mortgage deed did 
not have the effect of conferring a power on the mortgagors to sell the 
property free from the encumbrance. The effect of the mortgage document 
was that the mortgagor was to have the power to redeem part without 
redeeming the whole of the mortgaged property, a power consistent with the 
preservation of the security over the property sold until the mortgagee has 
concurred in the sale and received the purchase money. 


The essence of a transaction by way of loan on security is that the lender, 
unwilling to rely solely on the personal liability of the borrower, requires in 
addition to be given a right in rem; and to insert in the same documenta 
provision by which the borrower bestows the required right in rem, and a 
provision enabling the borrower to destroy it forthwith, is a proceeding diffi- 
cult to contemplate as probable. To reach such a conclusion the Court 
would require language admitting of no possible doubt as to its meaning. If 
any other inference is possible not inconsistent with or repugnant to the deed, 
it should be drawn in preference to an inference which may result in the 
destruction of the security. $ 

Decision of the Lahore High Court reversed. 

Appeal from a decree of the High Court of Lahore dated 
5th July, 1934, modifying the preliminary and final decrees of 
the Senior Subordinate Judge of Amritsar dated 21st Decem- 
ber, 1928 and 25th February, 1929. 

De Gruyther, K.C. and J. M. Parikh for Appellant. 

Dunne, K.C. and Plowman for Respondents. 

18th February, 1937. Their Lordships’ judgment was 
delivered by 

Lord RussELL or Kittowen.—In this appeal their Lord- 
ships are called upon to construe a mortgage instrument which 
may be fairly described as a primitive piece of conveyancing, 
the language of which is sadly lacking in clearness and preci- 
sion. — 

It is dated the 15th May, 1919. The parcels which con- 
stitute the security for the loan consisted of two houses and a 
shop in Amritsar, and two shops in the city of Lahore. The 
two shops in Lahore were subject to two mortgages in favour 
of one Raman Mal dated respectively the 26th February, 1906, 
and the 9th March, 1918, while the whole of the above- 
mentioned property (including the two shops in Lahore) was 
subject to a mortgage in favour of one Lala Balla Mal dated 
the 5th May, 1917. It was for the purpose (inter alia) of 
paying off this last mentioned mortgage that a sum of 
Rs. 13,500 was borrowed from the appellant Nathu Mal, and 
the repayment thereof was secured by the deed of the 15th 
May; 1919. The security was for a fixed term. of two years 
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and carried interest ata rate equivalent to- 7% per cent. per 
annum. After the two years had expired the rate rose to the 
equivalent of 9 per cent. per annum. The security was expres- 
sed to be subject to Raman Mal’s mortgage of the 26th 
February, 1906, over the two shops at Lahore. The mort- 
gagors were described as being “ Ram Das for myself and as 
a guardian of Kishan Dayal minor, my adopted son aged 14 
years and Bal Kishan.” 


The deed contains (according to the translation in the 
record) at the end ofa lengthy clause (dealing with the 
absence of any encumbrances beyond the said mortgage of 
Ram Das, with the rights of the mortgagee against the mort- 
gagors personally, and his right on enforcing his security to 
interest at 9 per cent. per annum) the following words :— 

“IfI sell any house out of the property I will pay the entire sale-pro- 
ceeds thereof to the mortgagee and will not take credit for interest on thè 
amount paid. In other words we will not deduct interest.” 

Nathu Mal duly advanced the Rs. 13,500, and Lala Balla 
Mal was duly paid off. More than two years later Ram Das 
and Bal Kishan purported to sell the two shops in Lahore to 
Raman Mal for the sum of Rs. 13,000, and they executed in 
his favour a sale deed thereof dated the 22nd October, 1921. 
The sale deed recites Raman Mal’s two mortgages, that a sum 
of Rs, 4,215 is due for principal and interest thereunder, and 
that no other encumbrance exists on the property. It further 
recites that the price of Rs. 13,000 has been paid, as to Rs. 500 
by deposit paid on the 23rd September, 1921, as to Rs. 4,215 
by deduction for principal and interest due on the two mort- 
gages, and as to the balance Rs. 8,285 in currency notes. It 
would appear that subsequently some Rs. 7,000 were paid to 
Nathu Mal on account of his mortgage debt, but it has been 
found as a fact and cannot now be disputed that Nathu Mal 
was unaware of the sale to Raman Mal and never consented 
thereto. 


On the 12th July, 1928, Nathu Mal brought the present ` 


suit to enforce his mortgage security. He joined as defen- 
dants the mortgagors and Raman Mal. Subsequently on Ram 
Das becoming insolvent the Official Receiver was added as a 
defendant, but he did not appear. Raman Mal was joined as 
a mortgagee holding a prior mortgage on the two shops at 
Lahore. ~ 
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At the trial -before the Senior Subordinate Judge, both 
Ram Das in his evidence, and Raman Mal by his counsel, 
contended that the sale to Raman Mal had been made with the 
express authority and consent of Nathu Mal. Ram Das testi- 
fied that “ he was telling me to sell the Lahore property and | 
pay him off.” The Judge disbelieved this story. 


In the result the Judge made a preliminary decree for 
sale (dated the 22nd December, 1928), which fixed the 22nd 
February, 1929, as the date for redemption. It declared that 
the amount due to Nathu Mal for principal, interest and costs 
calculated up to that date was Rs. 10,852 14a. 3p. and that 
such amount should carry interest at 6 per cent. per annum 
until realisation; that the amount due to Raman Mal on his 


. prior mortgage was Rs. 1,900 and on his subsequent mortgage 


was Rs. 3,533 4a. op. calculated up to the 22nd February, 1929. 
There then followed the usual provisions contained in a pre- 
liminary decree, but framed so as to provide for the sale of 
the Lahore properties only in the event of the proceeds of sale 
of the Amritsar properties proving insufficient to answer the 
claims of Nathu Mal, and so as to preserve the priority of 
Raman Mal’s prior mortgage. No redemption having taken 
place on or before the appointed day,a final decree for sale 
was passed on the 25th February, 1929. 


In calculating the sum of Rs. 10,852 14a. 3p. the Judge 
had made a deduction from the principal moneys alleged to be 
secured and had calculated interest only at 6 per cent. per 
annum. 


Raman Mal appealed (No. 809 of 1929) from the pre- 
liminary decree, and asked by his memorandum of appeal to 
have a declaration added to the decree that he had a prior 
charge on the Lahore property to the extent of the money 
received by Nathu Mal out of the proceeds-of the sale to 
Raman Mal, and the amount spent by Raman Mal on repairs 
and improvements to the property. He also appealed (No. 
1024 of 1929) in similar terms from the final decree. 


Nathu Mal appealed from both decrees, on two points, 
namely, (1) the reduction made by the Judge in the amount 
of principal secured by his mortgage and (2) the fixing of 
the rate of interest at 6 per cent. and not at 9 per cent. per 
annum. 
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The mortgagor-Bal Kishan appealed on the ground that 
Nathu Mal’s mortgage was not binding upon him. 

The appeal of Bal Kishan was dismissed witk costs, and 
no question now arises in respect of it. 

The appeals of Nathu Mal failed except to the extent that 
the High Court decided that in respect of the period from 
the expiration of the first two years of the currency of the 
mortgage to the date fixed for redemption, interest should 
‘be calculated at 9 per cent. per annum, and the amount found 
‘due on the said date was increased to Rs. 11,447 5a. 9p. 
accordingly. These matters are not now in dispute and dis- 
appear from the case. 

The appeals of Raman Mal succeeded upon a point which 
-apparently had not been argued or suggested before the Sub- 
ordinate Judge, and which does not appear in Raman Mal’s 
grounds of appeal, namely, that upon the true construction of 
Nathu Mal’s mortgage deed, there was conferred upon the 
‘mortgagors or upon Ram Dasa power which enabled them òr 
‘him at any time to sell and transfer any part of the mortgaged 
‘property freed from the mortgage security, without either 
knowledge or consent on the part of the owner of the security. 


Such a power, if conferred, is certainly a remarkable 
provision to find a place in a mortgage, for it would appear to 
be of a nature inconsistent with and indeed repugnant to the 
-essential object of the deed which contains it. The essence 
of a transaction by way of loan on security, is that the lender, 
‘unwilling to rely solely on the personal liability of the bor- 
‘rower, requires in addition to be givena right in rem; and to 
‘insert in the same document a provision by which the borrower 
‘bestows the required right im rem, and a provision enabling 
the borrower to destroy it forthwith, is a proceeding difficult 
‘to contemplate as probable. To reach the conclusion that such 
‘is the intention and operation of a mortgage security, their 
Lordships would require to be confronted with language 
-admitting of no possible doubt as to its meaning. 

The Judges of the High Court have held that the words 
-quoted earlier in this judgment are an express provision enabl- 
ing Ram Das to pass a valid title free from the security, and 
‘that his failure to pay the whole purchase money to Nathu 
Mal is no concern of Raman Mal. But there is in fact no 
‘such express provision in the deed; all that the clause says in 
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terms is that if Rani Das does sell a househe will pay over the 
entire proceeds to the mortgagee. Any further operation of 
the clause can only be extracted by inference. If any other 
inference is possible not inconsistent with or repugnant to the 
deed, it should be drawn in preference to an inference which 
may result in the destruction of the security. 


In their Lordships’ opinion it is impossible to say that the 
words used are sufficiently clear to justify the drawing of an 
inference productive of such jeopardy to the security; and not 
the less so in view of the fact that no provision is made for 
the mortgagee being informed either of an intention to sell or 
of the fact of a sale having taken place. He mightnever hear 
of it, or have the means of hearing of it, until years later 
when seeking to enforce his security, he would find it to be 
non-existent. 


If it be desired to confer so drastic a power upon a 
mortgagor in the future, it will be necessary for those who: 
frame the security to make express provision for that purpose 
in language free from all doubt or ambiguity. 


As was pointed out by the Subordinate Judge a mortgagor 
is not entitled, unless authorised by the mortgage deed, to- 
redeem the mortgaged property piecemeal. It appears to their 
Lordships that the more probable and reasonable inference to: 
be drawn from the words used, is that the mortgagor is to 
have power to redeem part without redeeming the whole of 
the mortgaged property, a power consistent with the preserva- 
tion of the security over the property sold uhtil the mortgagee 
has concurred inthe sale and received the purchase money. 


The Judges of the High Court relied upon the decision in: 
the case of Asa Ram v. Kishan Chand! in support of their 
view. Their Lordships find it difficult to understand that 
decision upon the relevant point; for it would appear from the 
mortgage deed (clause 12) that there could be no release 
of property from the security. until the mortgagee had received. 
the purchase money and released the property sold. It is 
reasonably clear that in that case the provision enabling the 
mortgagor to sell, was merely a provision enabling him to. 
redeem piecemeal, and not a provision enabling him to deprive 
the mortgagee of his security by means of a sale made by the 


ne ar ey 


1. A.LR. 1930 Lah. 386. 
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mortgagor without the consent and concurrence of the mort- 
gagee. 

One other point must be mentioned. It was suggested 
on behalf of the appellant that the clause in question could 
have no reference to the Lahore shops because it referred to a 
house, and not to a shop. This narrow construction does not 
‘commend itself to their Lordships. 

It follows from what has been said that this appeal should 
succeed, and accordingly a fresh date for redemption must be 
fixed (see Jagannath Prosad Singh Chowdhury v. Surajmal 
Jalali and Satindra Nath Choudhury v. Jatindra Nath Chou- 
dhury).2 Their Lordships think that in the circumstances a 
date (hereinafter referred to as the new date for redemption) 
being two calendar months after receipt by the High Court of 
His Majesty’s Order in Council will be a suitable date. The 
decree of the High Court must be discharged as also the final 
decree of the 25th February, 1929. The decree of the 
Subordinate Judge of the 22nd December, 1928, will be 
restored, but with the following variations:—(1) The new 
date for redemption must be substituted throughout the said 
decree for the 22nd February, 1929, and (2) the amount due 
to Nathu Mal for principal interest and costs up to the new 
date for redemption must be calculated upon the footing 
of Rs. 11,447 5a. 9p. having been due on the 22nd February, 
1929, and interest being chargeable up to the new date for 
redemption at the rate of 9 per cent. per annum, and the 


amount so due must be substituted throughout the said decree - 


for the sum of Rs. 10,852 14a. 3p. 

Their Lordships will humbly advise His Majesty accord- 
ingly. As regards costs the respondent Raman Mal must pay 
the appellant’s costs of this appeal and also his costs of 
Raman Mal’s appeals Nos. 809 and 1024, and must repay such 
costs of those appeals as have already been paid to him by the 
appellant. 

Solicitors for Appellant: T. L. Wilson & Co. 

Solicitors for Respondents: Saunders, Sobell, Greenburgh 
& Co. 

R. C. C. ——— Appeal allowed. 


1, (1926) 52 M.L,J. 373: L.R.54 LA. 1: LL.R. 54 Cal. 161 (P.C.). 
2. (1935) 69 M.L.J. 503: L.R. 62 L.A. 265: LL.R. 63 Cal. 1 (P.C.). 
59 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
 Present:—Mr. Justice VARADACHARIAR. 
Srimathu Raja Muthu Vijaya Raghu- 
natha Doraisingam alias Gowri 
Vallaba Thevar Avergal, Zamindar 
of Sivaganga through Subramanya 
Ayyar, Dewan and authorised 


Agent ~. Appellant* (Defendant 
No. 1) 
v. . 
Muthu K. R.M. Muthayya Chettiar 
and others .. Respondents (Plain- 
tiffs 1 to 5 and 2nd 
Defendant). 


Court of Wards Act (I of 1902), S.49~—Notice by a Proprietor to the 
ward—Representatives of his interest suing in regard to boundary dispute 
—Notice containing no mention of plaintiff's address—Notice whether 
satisfying requirements of S.49—Construction of—Effects and consequences 
of. i 

Where some persons who were proprietors of a village in a Zamindari 
sought to set aside the decision of the appellate survey authority in a boun- 
dary dispute between their village and an adjoining one belonging to the 
Zamindar, who was under the Court of Wards at the time, and the question 
turned upon the point whether there was sufficient notice satisfying the provi- 
sions of S. 49 of the Madras Court of Wards Act, in that the plaint relied 
upon a notice given by a former proprietor whose interest was purchased by 
the plaintiffs later on, wherein no mention was made of the place or abode of 
the intending plaintiffs who sued the defendant represented by the Collector. 

Held, that provisions like those of S. 49 of the Court of Wards Act 
should be construed in the light of well-established general principles of law, 
and that notice given by a person, when it otherwise Satisfied the require- 
ments of law, should be available for the benefit of persons claiming under 
him. ; 

Bachchu Singh v. The Secretary of Siate for India in Council, (1902) 
LL.R. 25 All. 187; Muhammad Siddiq Ali Khan v. Anwar-ul-Hasan, (1923) 
LL.R. 45 All. 563 and Mahadev v. Secretary of State, (1930) 32 Bom.L.R, 604, 
not followed. 


Venkata Rangiah Appa Rao v. The Secretary of State for India in Council, 
(1930) 59 M.L.J. 923: LL.R. 54 Mad. 416 and Venkata Rangiah Appa Raov. 


_The Secretary of State, (1935) 41 L.W. 591, relied on. 


Legal representatives and assignees must prima facie be taken to be 
included in any reference to a person in a statute, unless the reason of the rule ` 
of law cannot clearly apply to anybody but the original owner of the property# 
Ramakrishnama Chetti v. Vuvvati Chengu Aiyar, (1914) 27 M.L.J. 494. 





*C.M.A. No. 338 of 1933. ` 3ist October, 1935, 
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; Bhagchand Dagadusa v. Secretary of State for India, (1927) 53 M.L.J. 
81: L.R. 54 LA, 338: LL.R. 51 Bom. 725 (P.C.), followed. 


Itis much more consistent with the purpose of provisions like S. 80, Civil 
Procedure Code and S. 49, Court of Wards Act, to hold that notwithstanding 
the physical identity of the person, a notice given in one character will 
not avail when the claim is made in the other character, than to hold that the 
physical identity of the individual is the deciding factor. 


(2) Lf the view was correct that the plaintiffs were entitled to maintain 
‘the suit as ‘ representatives’ of the predecessor who sent the notice, the 
mature of the reliefs asked for was such that they could obtain all they 
wanted in that capacity and it was immaterial that their interest in the 
‘village was larger than that of the original owner. 


Appeal against the order of the District Court of Ramnad 
at Madura dated the 23rd day of January, 1933, and passed in 
A.S. No. 3 of 1932 preferred against the decree of the Court 
of the Subordinate Judge of Ramnad at Madura, dated the 
23rd day of October, 1931 and passed in O.S. No. 24 of 1929, 


S. T. Srinivasagopala Chariar for Appellant. 


R. Kesava Aiyangar for Respondents 1 to 5 and Respon- 
dent 6 unrepresented. 


The Court made the following 


ORDER. —Before deciding this appeal, it will be more 
satisfactory to have a finding on the question: 

“ Whether at the time the notice Ex. A was given, Singa Dorai had been 
registered as ‘proprietor’ under the Limited Proprietors Act in respect of the 
suit village and whether he ceased to be so at the time the suit was 
instituted.” 

The District Court may either by itself or through the 
Court of the Subordinate Judge, take such evidence as the 
parties may tender in relation to this question. 


The finding will be submitted to the High Court before 
the Ist March, 1935. Ten days will be allowed for ae 
objections to the finding. 


[In compliance with the order above the District Jungen of 
Ramnad submitted the following 


FIıNDING.-—I find that Singa Dorai has not been registered 
as proprietor under the Limited Proprietors Act in respect of 
the suit village. The second part as to whether he ceased to be 
so at the time the suit was instituted, therefore, does not call 
for a finding. ] 
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This appeal came on for hearing after return of 
findings. 


The Court delivered the following 

JupcMENt.-—This is an appeal against an order of remand 
passed by the District Court of Ramnad, where it reversed the 
decision of the trial Court on the sixth issue in the case. That 
issue was in the following terms: 

“ Has notice of suit been given to the first defendant as required by 

law ?” 

The only point for determination now is whether the 
decision of the lower appellate Court on that issue is not 
correct. 


The question arises in connection with a suit filed by the 
members of a Nattukottai Chetty family, seeking to set aside 
the decision of the appellate survey authority in a boundary 
dispute under the Survey and Boundaries Act. The plaintiffs. 
are at present the proprietors of a jivitham village in the 
Sivaganga Zamindari known as Kilayur and the dispute 


related to the boundary between that village and the adjoining 


Ayan village of Elayangudi belonging to the Sivaganga estate. 
At the time of the institution of this suit, the Sivaganga estate 
was under the management of the Court of Wards; the 
Zamindar was accordingly impleaded as the first defendant, 
represented by the Estate Collector. The issue now under 
consideration was raised in view of the terms of S. 49 of the 
Madras Court of Wards Act which prescribes a two months” 
notice as a condition precedent to the institution of a suit 
relating to the person or property of any ward. The second 
clause of that section provides that: 


“ Such notice shall state the name and place of abode of the intending 
plaintiff, the cause of action and the relief which he claims.” 


The plaint relied upon a notice given by one D Singa 
Dorai Thevar on 2nd May, 1928 (Ex. A). From the documen- 
tary evidence in the case, it appears that this Singa Dorai was 
the owner of one half of Kilayur, the present plaintiffs being 
owners of the other half, that Singa Dorai had been registered 
as landholder under the Estates’ Land Act under a decree of 
Court (Ex. E), that an attempt on the part of the plaintiffs, in 
1924, to get a member of their family registered as land- 
holder proved unsuccessful and that Singa Dorai was regarded 
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as the “senior” proprietor of the village, apparently with refer- 
ence to clause 6 of S. 3 of the Survey and Boundaries Act. 
So far as I am able to gather from the papers filed in the case, 
the proceedings before the Survey authorities were conducted 
by Singa Dorai alone, though he must presumably have acted 
on behalf of all the co-owners. Reading Ex. A in the light of 
these circumstances its terms are significant. Singa Dorai there 
describes himself in paragraph (1) as the ‘senior proprietor,’ 
refers in paragraph 3 to the possession and enjoyment of 
himself and his co-sharers and, when stating the reliefs in 
paragraph 10, refers to an injunction restraining the Zamindar 
from interfering with the enjoyment of the suit plots by, 
himself and his co-sharers. But it will also be noticed that the 
names and addresses of his co-sharers are nowhere stated 
in the notice. To complete the narrative of events, I may state 
that before the institution of this suit, the plaintiff’s family, 
became purchasers of Singa Dorai’s interest under Ex. G dated 
24th September, 1928, through an intermediate sale under 
Ex. F dated 29th August, 1928. That is apparently the reason 
why Singa Dorai himself is not a party to this suit. 


There can be little difficulty in holding that if Ex. A 
could be relied on by the plaintiffs, it sufficiently com- 
plies with two of the requirements of S. 49 of the Court of 
Wards Act, namely, statement of the cause of action and state- 
ment of the relief. The question for consideration therefore 
relates to the third requirement under that section, namely, 
‘statement of the name and place of abode of the intending 
plaintiff. 

In the first Court, the learned Subordinate Judge was of 
-opinion that Ex. A could not be availed of by the plaintiffs; he 
‘held that a notice of suit could be held to comply with the sec- 
tion only when the person who gave the notice is himself the 
plaintiff. On appeal, the learned District Judge was of opinion 
‘that Ex. A could be availed of by the plaintiffs because it was a 
notice given by Singa Dorai “as representing the estate”, that 
‘is, on behalf of all the co-owners; he thought it immaterial that 
the names and abodes of the plaintiffs had not been set out in 
Ex. A. 

The view of the lower appellate Court on the interpretation 
of S. 49 and the construction of Ex. A has been criticised 
before me on behalf of the appellant; but, before dealing with 
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this point, it will be convenient to dispose of two contentions. 
urged on behalf of the respondent. It was argued (7) that no 
notice was necessary in this case and (77) that at any rate, the 
objection on the score of want of notice was no longer availa- 
ble to the appellant whose estate has now ceased to be under the 
Court of Wards. In support of the first contention, reliance 
was placed upon the decision in Rajah of Ramnad v. Subra- 
maniam Chettiar1. The question there arose in connection with. 
aclaim suit under O. 21, r. 63, Civil Procedure Code; and 
Phillips, J. (with whom Odgers, J., apparently agreed on this. 
point) held that as the claim suit must be deemed to be a conti- 
nuation of the earlier claim proceedings, no fresh notice under 
S. 49 of the Court of Wards Act was necesssary. This deci- 
sion has been commented upon by Venkatasubba Rao, J., in 
Rangasami Goundan v. Errappa Gounder®. (See also observa- 
tions of Wallace, J., in Subramanyam v. Narasimham3.) If the 
facts here were the same as in Rajah of Ramnad v. Subramaniam. 
Chettiar, the decision would be binding upon me; but, as point- . 
ed out by Venkatasubba Rao,.J., a suit like the present stands. 
on a different footing from a claim suit, at least for one reason, 
namely, whereas in a claim suit the prior proceedings will ordi- 
narily be in a Civil Court, the survey proceedings cannot. 
reasonably be regarded as proceedings in a Civil Court. The in- 
stitution of the suit to set the survey decision aside must there- 
fore be deemed to be the initiation of the proceeding, so far as. 
the Civil Court is concerned. With respect, I agree with Ven- 
katasubba Rao, J., that it is difficult to exclude a suit like the 
present from the scope of S. 49. The decision of Anantakrishna. 
Aiyar, J., in S. A. No. 1296 of 1926has also been explained in: 
Rangasami Goundan v. Errappa Gounder2. The learned Judge no- 


. doubt refers to the possibility that the suit under S. 14 of the 


Survey and Boundaries Act may be viewed as a continuation of 
the proceedings before the Survey authorities; but, as I read! 
that judgment, he refers to that theory only to reinforce his. 
argument that there was no act of the local authority which was: 
called in question in that suit, so as to attract the operation of 
S. 225 of the Local Boards Act. On Letters Patent Appeal, L.. 
P. A. No. 101 of 1930, the decision of Anantakrishna Aiyar, J.,. 





1, (1928) LL.R. 52 Mad. 465. 2. (1934) 67 M.L.J. 426. 
3. (1928) 56 M.L.J. 489 at 497. 
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was confirmed only on the ground that the suit was not one of 
the kind provided for in S. 225. 

In support of the other contention advanced on behalf of 
the respondents, their learned advocate argued that the objec- 
tion of want of notice was available only to the Court of 
Wards and must therefore cease to have any force as soon as 
the Court of Wards gave up management, even though it be 
during the pendency of the suit. He maintained that the ab- 
sence of notice will not make the institution of the suit illegal, 
because it has been held in cases under S. 80, Civil Procedure 
Code, that the objection of want of notice may be waived. I 
am unable to accept this contention. Cases like Bhola Nath Roy 
v. Secretary of State for Indial, are not really analogous, because 
while in suits contemplated by S. 80, Civil Procedure Code, 
the Secretary of State is a party, the Court of Wards is not the 
party in suits contemplated by S. 49 of the Court of Wards 
Act. The objection in the latter class of cases is really taken on 
behalf of the ward and as long as he continues to be a party, 
the fact that the management of his estate has changed hands, 
can make no difference. It may be that the cessation of the 
management by the Court of Wards may release him from 
certain disabilities (cf. Atma Ram. v. Beni Prasad?) but 
there is nothing in the Act or in general principles to deprive 
him on this ground of a plea which the legislature has 
enacted for the benefit of his estate. The observation of 
Sadasiva Aiyar, J., in Jagana Sanyasiah v. Atchanna 
Naidus, that when a Receiver ceases to be on the record of a 
suit the objection as to want of sanction of the Court which 
appointed him also ceases to be available, must be understood 
in the light of the fact that the Receiver himself was a party 
to the suit (unlike a guardian ad litem) and of the reason given 
by the learned Judge that the sanction is required in such cases 
only as a matter of respect to the appointing Court. There is no 
question of waiver in this case, because the Ist defendant has 
all along been insisting on the objection to the sufficiency of 
notice. 

On the main question, I am unable to confirm the decision 
of the lower appellate Court on the particular ground assigned 





1. (1912) LL.R. 40 Cal. 503. 
2. (1935) L.R. 62 I.A. 257: I.L.R. 57 All. 678 (P.C.). 
3. (1921) 42 M.L.J. 339 at 343. 
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in its judgment. Whether a statement of the names and abodes 
of all the intending plaintiffs is necessary to enable the Court 
of Wards to settle the dispute if they so chose is not a matter 
that the Court is free to speculate upon. There have been in- 
teresting discussions in the Courts as to the sufficiency of the 
address given in the notice (cf. Eales v. Municipal Commis- 
sionersi, James v. Swift? and Osborn v. Gough’). But no 
decision (except Secretary of State v. Perumal Pillait) has 
upheld a notice that did not at all contain the names and abodes 
of some of the intending plaintiffs. Inthe words of Lord 
Mansfield in Taylor v. Fenwick: 

“The Legislature has thought fit to prescribe a precise form. Whether 
right or not, it does not matter.” 


It may be, as pointed out in Bhola Nath Roy v. Secretary 
of State for India® that it is not necessary that the notice 
should be signed by all the intending plaintiffs (cf. Mohini 
Mohun Das v. Bungsi Buddan Saha Das’). Having regard to the 
joint family system and the co-ownership system prevailing in 
this country, I am inclined to concur in the opinion of the lear- 


- ned District Judge that a notice of suit may be given by one or 


some of several joint owners or co-owners on behalf of all. 
But I see no hardship in insisting that the names of all the 
owners who, it is intended, should join as plaintiffs in the suit, 
should be specified (with their addresses) in the notice. I can 
quite realise the extravagance of requiring the names of babies 
in a joint family being required to be specified but it does not 
seem to me necessary that such babies or minors should be 
joined as plaintiffs in the suit. All that S. 49 requires is the 
specification of the name and abode of the “intending plaintiff” 
which must be taken to mean all the plaintiffs where they are 
more than one. 

It is true that several cases have recognised that provi- 
sions like those of S. 49 must be held to be satisfied by a sub- 
stantial compliance and that a notice must be fairly and rea- 
sonably construed in respect of its contents. But I cannot hold 
that the theory of substantial compliance is applicable where 





i. (1890) I.L.R. 14 Mad. 386. 
2. (1825) 4 B. & C. 681: 107 E.R. 1214. 
3. (1803) 3 Bos. & Pul. 551: 127 E.R. 297. 
4. (1900) 11 M.L.J. 117: LL.R. 24 Mad. 279. 
5. (1803) 3 Bos. & Pul. at p. 554: 127 E. R. at p. 299 (Note). 
6. (1912) LL.R. 40 Cal. 503 at 509. 
7. (1889) I.L.R. 17 Cal. 580 (P.C.). 
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the names of co-sharers figuring as plaintiffs in the suit are 
wholly absent from the notice. : 
At the time that the decision of the learned District Tadge 
was pronounced in this'case, the judgment in The Secretary of 
State for India v. Perumal Pillai! stood unchallenged and the 
decision of Sundaram Chettiar, J., in Venkata Rangiah Appa 
Rao v. Secretary-of State for India? which certainly departed 
from Secretary of State for India v. Perumal Pillai1, remained 
as the judgment of a single Judge. The learned District Judge 
therefore felt himself at liberty to take what he calls a ‘com- 
mon sense’ view of the matter in the light of Secretary of State 
for India v. Perumal Pillai1, I may observe in passing that it is 
very doubtful if even the judgment in Secretary of State for 
India v. Perumal Pillai! can help a case where the person who 
gave the notice does not figure as plaintiff at all. The decision 
in Venkata Rangiah Appa Rao v. Secretary of State for India? 
has since been confirmed by:a Division Bench on Letters Patent 
Appeal (vide Venkata Rangiah v. Secretary of State 
for India3). The view taken in Venkata Rangiah Appa Rao v. 
Secretary of State. for India? has also been followed by a 
learned Judge of the Bombay High Court in Secretary of 
State v. Hargovandast. The result is Secretary of State for 


India v. Perumal . Pillai! can no longer be regarded as of 


unchallenged authority. 


It is not for me to comment upon the judgment in Ven- 
kata Rangiah v. Secretary of State for India3 But I may respect- 
fully observe that the consequences of the wide rule there laid 
‘down may, in many cases, especially where the claimants are 
‘joint owners or co-owners, be evaded, by impleading as defen- 
dants the co-owners whose names and addresses have not been 
given in the notice. On the other hand, it will be a regrettable 
result if in suits on behalf of joint families, for instance, the 
plaint should be wholly rejected because some members not born 
at the date of the notice or who were minors at the time have 
been omitted from the notice but added as plaintiffs in the suit. 
It is common knowledge that in this country suits are postpon- 
ed to the last possible day and in cases of the kind suggested, 
a- new suit after a notice in proper form may be out of time. 





1. (1900) 11 M.L.J. 117: LL.R. 24 Mad. 279. ` ` 

"2, (1930) 59 M.L.J. 923: LL.R. 54 Mad. 416, 
3. (1935) 41 L.W. 591. 4. (1938) 37 Bom. L.R. 341. 
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I am however of opinion that the lower appellate Court’s 


‘decision on the 6th issue may be affirmed on another ground. 


As will appear from the narrative already given, the plaintiffs 
are purchasers of Singa Dorai’s. interest under sale deeds sub- 
sequent to the date of the notice, Ex. A, that is, inlaw they are 
his representatives in interest. lam of opinion that provisions 
like those of S. 49 of the Court of Wards Act must be constru- 
ed in the light of well-established general principles of law, and 
that a notice given by a person, when it otherwise satisfies the 
requirements of law, must be available for the benefit of per- 
sons claiming under him. I am aware that the decisions of the 
Allahabad High Court in Bachchu Singh v. Secretary of State 
for India in Council! and Muhammad Siddiq Ali Khan v., 
Anwar-ul-Hasan? and of the Bombay High Court in Mahadev 
v. Secretary of State3 are opposed to this view. But, with due 
respect to the learned Judges, I am unable to follow 
those decisions. Mahadev v. Secretary of State? is to some 
extent distinguishable as laying stress on the omission from 
S. 80 of the Civil Procedure Code of 1908 of the word 
‘intending’ from the expression “intending plaintiff” found in 
S. 424 of the old Code; but the decision in Bachchu Singh v, 
Secretary of State for India in Council’ was on the same 
expression as is found in S. 49 of the Court of Wards Act. The 


‘learned Judges of the Allahabad High Court held that to per- 


mit the successor to rely on a notice given by his predecessor 
will amount to adding words to the section. This is only a 
reiteration of the view which in certain well-known classes of 


cases has been superseded by the enactment of S. 146 in the 
Civil Procedure Code. Very much like the same view was enun- 


ciated in certain decisions of this Court which held that on the 
death of a decree-holder or judgment-debtor, no execution peti- 
tion pending at the death could be continued by or against the 
legal representatives. This again has been overruled by a Full 
Bench Venkatachalam Chetti v. Ramaswamy Servait, cases 
like Lalit Mohan Mandal v. Satish Chandra Das and Subbiah 
v. Sundara Boyammaé furnish no true analogy because there is 








1. (1902) I-L.R. 25 All. 187. 
2, (1923) I.L.R. 45 All. 563. 3. (1930) 32 Bom.L.R. 604, 
4. (1931) 62 M.L.J.1: I.L.R. 55 Mad. 352 (F.B.). 
5. (1906) I.L.R. 33 Cal. 1163. 
6, (1927) 54 M.L.J. 582: LL.R. 51 Mad. 697. 
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no justification in the present case for the assumption that the 
right is only a ‘personal right’. I respectfully adopt the view 
stated in Ramakrishnama Chetty v. Vuvvati Chengu Aiyar) that 
legal representatives and assignees must prima facie be taken to 
be included in any reference to a person.in a statute, unless the 
reason of the rule of law cannot clearly apply to anybody but 
the original owner of the property. The observation of Sesha- 
giri Aiyar, J., in Ramarayanimgar v. Maharajah of Venkatagiri2 
about the rule of liability being ‘too broadly stated’in Rama- 
krishnama Chetty v. Vuvvati Chengu Aiyar! does not touch 
‘the present question. I see nothing inconsistent with the deci- 
sion of-the Privy Council in Bhagchand Dagadusa v. Secretary 
of State for Indias in holding that these statutory provisions 
for notice must be construed in the light of well-established 
general principles. There is no question here of whittling down 
the statutory requirement or controlling it by extraneous con- 
siderations. l 


Mr. Justice Sundaram Chettiar has no doubt referred to 
the decisions in Bachchu Singh v. Secretary of State for Indiat 
and Mahadev v. Secretary of State5 but he refers to them 
only by way of analogy. As the appellate Bench has not based 
its decision.upon these cases, I think I am at liberty to deal 
with the question on its own merits. I notice that even in Ven- 
kata Rangiah Appa Rao v. Secretary of State for Indias the 
second plaintiff was a purchaser from the first, but it is not 
possible to gather from the report whether the purchase was 
before the date of the notice given by the 1st plaintiff or after 
the date of the notice. I have examined the printed papers ; they 
disclose no further information than is contained in the Letters 
Patent Appeal judgment that there was no formal sale deed 
but the 2nd plaintiff had been put in possession under an agree- 
ment for sale. . Nothing is stated as to the date of the agree- 
ment or transfer of possession. It is only if the 2nd plaintiff's 
title had accrued subsequent to the notice that he could be held 
to claim under the first, in the sense in which that expression is 
used in such context. Sundaram Chettiar, J., lays stress upon the 





1. (1914) 27 M.L_J. 494. 
2. (1920) 40 M.L.J. 236: LL.R. 44 Mad. 301 at 318. 
3. (1927) 53 M.L.J. 81: L.R. 54 LA. 338: LL.R. 51 Bom. 725 (P.C.). 
4, (1902) LL.R. 25 All. 187. 5. (1930) 32 Bom.L.R. 604. 
6. (1930) 59 M.L.J. 923: 1.L.R. 54 Mad. 416. 
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fact that the suit claimed relief on behalf of both the plaintiffs; 
this leads me to think that the case did not proceed on the 
footing of one person claiming ufder another. Before the . 
Letters Patent Appeal Bench the only question canvassed was: 


“Whether the suit brought by two plaintiffs is maintainable when the 
notice required by S.'80, Civil Procedure Code, was given by the ist plaintiff 
only.” er 
The answer, in the words of the learned Chief Justice, was: 

“Where there are more plaintiffs than one claiming relief, those plaintiffs 
are required to give the notice.” 


Suridaram Chettiar, J., no doubt observes that 


“there | should be identity of the person who issued the notice With the 
person that brings the suit”, 

‘In a sense, this will be correct, that is, if legal identity is. 
all that is required and the transferee or. heir is in law the 
continuation of the persona of the transferor or ancestor. But, 
I am not, with all respect, prepared to accept the correctness of 
the statement of the learned Judge, if physical identity of the 
person is to'be insistedon. “To:take a converse illustration, it 
is well established that notwithstanding physical identity, a 
person claiming in.his‘own right is legally different from the 
sarne person claiming as a trustee. It seems to me much more 
corisistent with the purpose of provisions like S. 80, Civil Pro- 
cedure Code or S. 49 of the Court of Wards Act to hold that 
notwithstanding the physical identity of the person, a notice 
given.in‘one character will not avail when the claim is made in 
the other character than to hold that the Pee idéntity of 


the individual is the deciding: factor. 


. It. was s lastly pointed out ‘that the plaintiffs are now suing 


‘as fall” proprietors of the village of Kilayur whereas they 


‘could have acquired only one half from Singa Dorai. I do not 
‘think.this circumstance brings the case within the decision in 


‘Venkata Rangiah v. Secretary of State for Indial. If lam right 
‘in the view that plaintiffs are entitled to maintain this suit as 


“representatives of Singa Dorai, the nature of the reliefs asked 


“for is ‘such that they can obtain all they want in that capacity 


and it is immaterial that their interest in the village is larger 
than that of Singa Dotai, ` 





=la. 1, (1935) 4LL.W, 591. 
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I accordingly. confirm the order of the lower appellate 
Court though for different reasons and dismiss the appeal. In 
the circumstances I make no order as to costs. 


Leave to appeal granted. 
K. C. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr, JUSTICE VARADACHARIAR AND MR. JUSTICE 
Burn. 


C. Sendilvelu Mudaliar  ..  Appellant* (1st Defendant) 
: P , 
A. Venkatasubbu Mudaliar and- 
others .. Respondents (Plaintiff, 3rd 
a ; _ Defendant and Nil). 


Madras Hindu Religfous Endowments Act (XX of 1863)—Regulation VII 
of 1817—Powers of a Devasthanam Comimitiee—Resolution of the Committee 
directing delivery of key of the temple safes to and defining the duties of the 
‘office of Overseer—Dharmakarthas whether would be committing breach of 
trust by sharing responsibility with a third person appointed by the Committee 
—Not ultra vires the powers of the Committee to give directions within 
confines of their statutory powers. °. ; 

_It has been recognised that it is open to the Devasthanam Committee in 
the exercise of their powers under Act XX of 1863, which still remains in 
force so far as the City of Madras is concerned, to take all steps which may 
seem to them reasonably necessary for the preservation of the properties 
ofa temple and that in this respect the only limitation to be imposed 
upon these powers is that they should not unnecessarily interfere with 
anything that may be described as the existing scheme of management 
[see Thiruvengadatha Atyangar v. Ponnappa Aiyangar, (1914) 28 M.L.J. 
209: I.L.R. 38 Mad. 1176]. All the decisions of the Madras High Court 
‘recognise that a Committee constituted under Act XX of 1863 have all the 
‘powers which the Revenue Board had under Regulation VII of 1817 and that, 
in general terms, their powers can be described as powers of superintendence. 

Where one of the Dharmakarthas of a temple in Madras asked for an 
injunction restraining an incumbent to the office of Overseer peculiar to 
that temple, from claiming joint possession and custody of the temple jewels, 
gold and silver articles and other movables of the temple along with the 
dharmakarthas and from demanding delivery of one of the keys.of the temple 
safes, and despite the fact that from the documentary evidence from time to 
time since 1800 when the Board of Revenue were controlling the temples, it 
was clear that there had been differences between the trustees and the overseer 
as to the relative scope of their duties and that there had been long interreg- 
nums when no overseer had been functioning in his office at all, the Devas- 

-thanam Committee by a resolution appointed an overseer, defined the duties 
of his office and gave directions to the trustees to part witha third key of 
the temple safes containing the valuables and precious jewels. | 
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Held, (1) that from documentary evidence in the case there was no 
justification for drawing an inference against the existence of the practice 
of giving custody of one of the three keys to the overseer, merely from the 
fact that during particular periods the overseer was unable to exercise the 
powers granted by the Committee. 

(2) that a dharmakartha of a temple should not be identified for all 
purposes with a trustee inthe English sense and therefore the inference 
should not be drawn that by the dharmakarthas being asked to share 
responsibility for the safe custody of the temple properties with another 
officer like the overséer there would be breach of trust by the trustees as 
such. . ' 

(3) that if a statutory body like the Devasthanam Committee acting 
within their powers under the statute should give direction to that effect 
when conceived to be in the interests of the preservation of the property of 
the temple, then no such theory based on the law of trusts and trustees could 
be held to ignore a body justified in giving those directions. 


Appeal against the decree of the Court of the City Civil 
Judge, Madras, dated 9th day of October, 1934 and passed in 
Original Suit No. 1020 of 1933. 


K. Rajah Aiyar and T. R. Srinivasa Aiyar for Appellant. 


T. M. Krishnaswami Aiyar and V. Ganapathi Aiyah for 
1 and 2 Respondents. 


M. Ramachandra Pant for 3rd Respondent. l 


V. V. Srinivasa Aiyangar and V. V. Ramadurai for 4th 
Respondent. 


The judgment of the Court was delivered by 

Varadachariar, J.—The suit out of which this appeal 
arises was instituted by the plaintiff, who was then one of the 
trustees of Sri Kapaleeswarar temple, Mylapore, asking for 
an ‘injunction restraining the first defendant from claiming 
joint possession and custody of the temple jewels, gold and 
silver articles and other movables of the temple along with 
the trustees and from demanding delivery of the keys of the 
temple safes. The temple is admittedly one falling under S. 3 of 
the Madras Hindu Religious Endowments Act (XX of 1863), 
which still remains in force so far as the City of Madras is 
concerned. The first defendant holds what is known as the 
office of Overseer in the said temple, having been appointed 
thereto by the Madras Hindu Devasthanam Committee in 1931. 


The documentary evidence shows that from time to time 
there have been difference between the trustees and the over- 
seer as to the relative scope of their functions. Though the 
plaint does not in terms refer toa resolution passed by the 
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Devasthanam Committee in August, 1933, it is clear from 
paragraph 6 of the plaint that it is the arrangement brought 
about by that resolution that led to the institution of the suit. 
The point for decision practically reduces itself to this: whether 
the Devasthanam Committee in the exercise of their powers 
under Act: XX of 1863 were justified in defining the duties of 
the first defendant’s office in the terms mentioned in the said 
resolution. The learned City Civil Judge was of opinion that 
the Committee were not justified in so declaring the functions 
of the first defendant, that in effect the resolution of the 
Committee amounts to a limitation of the powers of the trustees 
or the promotion of the first defendant to the position of a 
trustee jointly with the existing trustees and that the Committee 
were wrong in coming to the conclusion that the overseer was 
entitled toa third key. He accordingly granted an injunction 
in the terms prayed for. Hence this appeal by the first 
defendant. 


We may observe at the outset that instead of restricting 
-the trial to the narrow question as above suggested, the learned 
City Civil Judge, apparently in view of certain incidental 
statements in the plaint and in the written statement, raised 
the first part of the first issue in very wide terms and, in 
various portions of his judgment, he has dealt with the suit as 
if he had been called upon to decide whether the first defendant 
was entitled to joint management of the temple and its pro- 
perties with the trustees. It would have been better if he had 
restricted himself to the second part of the first issue. We 
prefer to restrict our judgment to that question, because there 
is no denying the fact that this temple has been under a kind 
of management not altogether common in this presidency, the 
institution of an overseer being peculiar to this temple. No 
useful purpose will be served by attempting to determine the 
exact status of the first defendant relatively to the trustees 
or by using language importing any idea of superiority or 
inferiority. 


In the Court below, a point was raised by way of an 
objection to the maintainability of the suit, that as the suit 
was practically directed against the resolution of the Committee 
-of August, 1933, the Committee should have been impleaded 
as a party to the suit. Whether the omission is fatal to the 
maintainability of the suit or not, there can be very little doubt 
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that it would be very unsatisfactory to decide the question 
raised in the suit in the absence of the Committee from the 
record. We accordingly directed that the Committee might 
be impleaded as a party to this appeal and that has been done. 
Mr. V. V. Srinivasa Aiyangar who appeared before us on 
behalf of. the Committee sought to raise some larger issues 
with reference to the scopeof the powers of the Committee, in 
view of the terms of S. 12 of Act XX of 1863, In particular, 
he contended that on the true construction of S. 12 of Act XX 
of 1863 the members of the Committee themselves should be 
regarded as managers of the institution and that the Dharma- 
karthas, though they are ordinarily referred to as trustees, are 
really persons who are to carry out the directions of the 
Committee. Mr. T. M. Krishnaswami Aiyar who appeared 
for the respondents insisted that this argument is opposed to a 
long course of decisions in this Court. We. do not think it 
necessary for the purpose of this case to deal with this aspect 
of the question either and we prefer to refrain from saying 
anything on it, particularly for the reason that we have been 


told that there is a suit pending in which this question may 
arise for decision. 


Mr. Krishnaswami Aiyar drew our attention to certain 
cases which have recognised that the management of temples is 
prima facie in the dharmakarthas and that the Committee 
ought not to reduce them to the position of servants or 
interfere with the management of the internal affairs of the 
temple. There are also observations in some of the cases to 
the effect that the Committee are not entitled to exercise their 
powers arbitrarily. But on the other hand it has also been 
recognised that it is open to the Committee to take all steps 
which may seem to them reasonably necessary for the due 
preservation of the properties of the institution and that in 


this respect the only limitation to be imposed upon their 


powers is that they should not unnecessarily interfere with 
anything that may be described as the existing scheme of 
management (see Thiruvengadatha Aiyangar v. Ponnappa 


_Aiyangar!). We. will only add that all the decisions of this 


Court recognise that a Committee constituted under Act XX 


of 1863.have all the powers which the Revenue Board had 





1. (1914) 28 M.L.J. 209: LL.R, 38 Mad. 1176, 
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under Regulation VII of 1817 and that in general terms their 
powers can be described as powers of superintendence. 


[After tracing the history of the management of the 
temple from the earliest records available and discussing 
the evidence let in for proving the later practice with 
regard to the question of joint custody of the temple properties 
with the overseer their Lordships proceeded. ] 


We are-not satisfied that the question of the joint custody 
of the keys or of the valuable properties belonging to the 
temple was ever in controversy in the sense that a pronouncement 
upon it became necessary. Seeing the very clear provisions 
made in the earlier documents to which we have referred, we 
are not prepared to assume that there must have been any such 
controversy and unless there is anything in the later documents 
‘definitely negativing the continuance of the practice indicated 
in the earlier documents, we must take it that the provisions 
of the earlier documents relating to the joint custody had not 
ceased to be operative. It is noteworthy that when the appoint- 
ments of trustees and overseer to this temple came before the 
High Court on the Original Side in a proceeding of 1876, the 
‘Court’s decree directed the Receiver to hand over custody of 
the temple properties and monies jointly to the two trustees 
and to the overseer. 

The Devasthanam Committee seems to have been 
constituted by a notification under S. 7 of Act XX of 1863 in 

‘the year 1866. Though the proceedings books of the Committee 
for nearly the whole subsequent period have been filed, our 
attention has been drawn only to certain proceedings here and 
there according as the parties thought that they had some 
bearing upon the question at issue. It is regrettable that 
different opinions should have obtained at different times as 
to the scope of the relative functions of the dharmakarthas 
and the overseer, but it is perhaps not very difficult to account 
for that divergence. From a statement furnished to us by 
Mr. Krishnaswami Aiyar, it appears that between the years 
1889 and 1921 the officer of overseer was allowed to remain 
vacant for a period of nearly 22 years two such periods of 
interregnum being respectively 10 years and 9 years. It is 
also a fact of some significance that during the greater part of 
this period, that is, between the years 1899 and 1924 one of the 
trustees of thisinstitution was P. W. 1 a well-known citizen of 
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Madras and a person who held a prominent place both in the 
community and also in the estimation of the public. It is. 
therefore nothing strange that in those circumstances very 
little attempt was made to interfere with his discretion in the 
management of the affairs of the temple and on two occasions 
when new appointees came in to hold the office of overseer, 
attempts made by them to assert what they conceived to be 
their rights were regarded with disfavour both by P. W. 1 
and by the Committee. P. W. 1 admits that Shanmuga 
Mudaliar who was appointed overseer in 1909 protested to the 
Committee against his being precluded from exercising what 
he conceived to be the rights of the office, but the Committee did 
not heed and the result was that in 1912 the Committee passed 


. a resolution upon their reading of the previous documents. 


Similarly when one Umapathy Mudaliar was appointed overseer 
in 1921 after an interregnum of 9 years, P. W. 1 states that 
he resisted all attempts of the new overseer to encroach 
upon what P.W. 1 considered to be his powers. When the 
first defendant was appointed in 1931, he naturally made the 
same attempt. It is true that at the time he was appointed, 
the Committee reproduced the language of the Board’s resolu- 
tion of 1860 which had been communicated to the previous 


` appointees but the Ist defendant insisted upon a fuller examin- 


ation of the matter and the result was the resolution passed 
by the Committee in 1933 which had led to this suit. 


Confining ourselves to the question of the custody of the 
keys and the joint custody of the temple properties, we wish to 
point out that even those proceedings of the Committee which 
have been marked as exhibits in the case refer to the fact that 
the safe of the temple had three keys, two of which were in 
the custody of the two trustees and the third was in the custody 
of the overseer. On two occasions when the old overseer 
died or resigned, reference is made in the Committee’s procee- 
dings to the key in his possession being handed over to the 
Committee for being given over to the successor. In a resolu- 
tion dated the lith March, 1888, there is a specific direction 
that the room containing treasury, jewels and documents 
should be locked as usual with three keys and each of them 
should remain in the hands of the two dharmakarthas and of 
the overseer. This resolution of 1888 seems to us of special 
significance because the practice there stated is said to be the 
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usual practice; and reading the resolution in the light of the 
directions contained in the High Court’s judgment of 1876, it 
rather suggests that during such time as there was an overseer 
holding office, nobody thought it improper or conirary to the 
usage of the institution that one of the keys of the temple 
treasury and jewel safe should be in charge of the overseer. 


Mr. Krishnaswami Aiyar suggested that probably about 
this time the members of the Committee were trying to reduce 
the dharmakarthas to a position of subordination and relied 
upon some observations of Sadasiva Aiyar, J., in certain cases 
referring to the same tendency obtaining in some places. But 
the papers before us do not afford any warrant for the sugges- 
tion that this Committee was making any such improper 
attempt. Mr. Krishnaswami Aiyar placed great reliance upon 
the evidence of P.W. 1 as to the practice that obtained during 
his tenure of office between 1899 and 1924. As we have already 
pointed out, for a considerable portion of that period no 
overseer had been appointed at all and during occasions when 
an overseer was in office, P.W. 1 frankly admits that the 
overseer did attempt to assert his rights but the attempts did 
not avail. The failure is no doubt a circumstance in favour of 
the plaintiff’s case, but having regard to the other evidence in 
the case, we do not feel justified in drawing an inference 
against the existence of the practice merely from the fact that 
during this particular period the overseer was not able to 
exercise those powers. 


A further contention was advanced before us on behalf of 
the plaintiff that it would be practically compelling a breach of 
trust by the trustees if the dharmakarthas should be asked to 
share responsibility for the safe custody of the temple proper- 
ties with another officer like the first defendant. This conten- 
tion rests partly upon a misapprehension of the position of a 
dharmakartha, identifying him for all purposes with a trustee 
in the English sense. Apart from that, if a statutory body 
like the Devasthanam Committee acting within their powers 
under the Statute should give a direction to that effect, we do 
not think that merely on a general argument based upon the 
law of trusts and trustees we should hold that the statutory 
body was not justified in giving these directions; and there can 
be very little doubt in this case that the direction was one given 
or conceived to be in the interests of the preservation of the 
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property of the temple. The case in Salway v. Salway is not 
by any means analogous. There, a person who wanted to 
become a Receiver attempted to find sureties for securing this 
appointment and for that purpose he agreed with them that he 
would submit to all monies being invested in the names of 
himself -and the sureties. The Court pointed out that the 
sureties were not persons who were responsible to the Court 
for the safe custody of the money and that the Receiver would 
not be excused from the due discharge of his duties merely 
because he had no time to get the concurrence of the sureties 
before drawing the monies from a bank when it was about to 
fail. Here, the overseer is as much an officer appointed by the 
Devasthanam Committee under its statutory powers as the 
trustees and if the proper authority lays down certain functions 
as the proper functions of each office-holder, we see no legal 
objection to its so doing. On the other hand, the principle of 
the decision in Thiruvengadatha Aiyangar v. Ponnappa 
Aiyangar2 to which we have already referred indicates the con- 
trary because the learned Judges there lay down that it is 
within the powers of the Committee even to appoint additional 
trustees, without bringing any charges against the existing 
trustees. 

We have already stated what we consider to be the true 
interpretation of Ex. D. But, even assuming for the sake of 
argument that Ex. D exhaustively specified what the Board 


` thought to be the functions of the office, we see no reason to 


hold that it is not within the competence of the Committee 
which has succeeded to the powers of the Board to lay down 
what it considers to be the proper duties of the office, in view 
of the information gatherable from the records. The learned 
City Civil Judge has used somewhat strong language in more 
places than one in dealing with the conduct of the Committee. 
We do not find anything to warrant such characterisation. 


The result is that the appeal is allowed and the suit 
dismissed with costs of the first respondent both here and in 
the Court below payable by the plaintiff. So far as the 
Committee are concerned they have been impleaded at our 
suggestion as parties to the appeal as we thought it proper that 
they should be before us. We therefore direct that the costs 





1. (1831) 2 Russ. & M. 215: 39 E.R. 376. 
2. (1914) 28 M.L.J. 209: LL.R. 3- Mad, 1176. 
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incurred -by them in appearing before us will be paid to them 
out of the temple funds. As regards costs, if any, incurred by 
the Receivers in connection with this appeal, we prefer not to 
say anything, because we consider the Receivers to be only pro 
forma parties and have not heard any separate argument on 
their behalf; the Court which appointed the Receivers will 
decide what the- proper course will be in relation to the 
expenses incurred by them in this connection. ` 


K. C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—MR. JUSTICE VARADACHARIAR. 


Bhavanam Nagireddi and others .. Petitioners* (Peti- 
tioners in both) 





v. 
The Board of Commissioners for 
Hindu Religious Endowments, 
Madras .. Respondent (Respon- 
dent in both). 


Madras Hindu Religious Endowments Act (II of 1927), Ss. 9 (2) and 84— 
‘Temple’—Definition of—Public, meaning of—Affdavits filed before Board 
—Court, if con act upon them in the absence of deponents being examined. 

Reference to public in S. 9 (2) of the Hindu Religious Endowments Act 
signifies only such public as is available in the locality. Where a trust deed 
in regard to a temple coritemplates kainkaryants in the temple being under- 
taken by outsiders and provides for the performance of Paksha Utsavam, 
Masa Utsavam, etc., and the fact *that the deity is taken in public procession 
at least once a year, are all consistent with the temple being a public one 
instead of a private one. 

The Court acting under S. 84 can act on the affidavits filed during the 
proceedings before the Board even though the deponents of the affidavits are 
not called. The failure to examine them only affects the value of such 
evidence. ; 

So long as there is no intention to exclude the right of worship, the 
„restriction of the right of outsiders to interfere in the management of the 
temple is not a determining fact in deciding whether it is a temple as defined 
in the Act. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of Guntur, dated 26th March, 1935 
and made in O.P. No. 139 of 1934 and petition praying that in 
the circumstances stated in the affidavit filed therewith, the 


High Court will be pleased to admit in evidence the document 








* -P. No. 1165 of 1935 and 6th August, 1937. 


C.R 
C.M.P. No. 3098 of 1936. 
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filed therewith and marked as Ex. A in the said C.R.P. No. 
1165 of 1935 on the file of the High Court. 

V. Rangachari for Petitioners. 

P. V. Rajamannar and K. Subba Rao for Respondent. 

The Court delivered the following 

JupGMEeNT.—This petition arises out of an application 
under S. 84 of the Madras Hindu Religious Endowments Act. 
The Board had held the temple in question to be a “ temple ” 
within the meaning of the Act; the petitioners contended 


- before the lower Court and contended before me that the 


requisites of the definition of a “temple” as given in S.9 (2) 
of the Act are not satisfied in the present case. 

I cannot ignore the fact that this Court can deal with the 
matter only subject to the limitations laid down in S. 115, 
Civil Procedure Code. The learned District Judge cannot be 
said to have ignored the terms of the definition in the Act, 
because his order winds up with the very terms employed in 
that definition. If I were satisfied that on any of the consider- 
ations on which his judgment is based he had fallen into such 
a serious error that it could be said to have fundamentally 
misled him in dealing with the question, I might perhaps have 
been disposed to interfere even under S. 115. But far from 
being so satisfied, I think that there are one or two considera- 
tions not adverted to by him which rather go to support his 
conclusion. For instance, the trust deed Ex. A clearly con- 
templates kainkaryams in the temple in question being under- 
taken by outsiders. It is difficult to reconcile this with the 
idea that the founders did not contemplate worship in the 
temple by persons unconnected with their family. I am not 
able to agree with the petitioners’ learned Counsel that the 
clause referring to kainkaryams leaves it to the discretion of 
the trustees to permit the kainkaryams to be done or not. 
What is left to their discretion by that clause is merely the 


hature and extent of the honours to be shown to the persons 


who perform such kainkaryams. I cannot also help thinking 
that the provision in the document for the performance of what 
is familiarly known as Paksha Utsavam, Masa Uisavam, etc., 
is much more consistent with the institution being intended to 
be a public one than with its being a private institution. The 
admitted fact that the Utsava deity is taken in public proces- 
sion at least once a year is confirmatory of the idea that the 
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founders were anxious to give all facilities to the public 
to worship the deity. It is true that there is not any positive 
evidence as to many outsiders coming and worshipping at this 
temple. That is partly explained by the fact that most of the 
residents in the village are Christians and the Hindu inhabitants 
ate very few. But in a matter of this sort the reference to the 
public can only signify such public as is available in the 
locality. 

Mr. Rangachari took objection to the learned Judge 
having acted on the affidavits filed during the proceedings 
before the Board in proof of the practice of outsiders to come 
and worship at this temple. He contended that as no evidence 
‘on that point had been led by the Board in the course of the 
trial before the Judge, the Court ought not to have acted upon 
the affidavits. I cannot agree that that is the proper interpre- 
tation of S. 84. It is true that the proceedings before the 
District Court under S. 84 have been held not to be merely in 
the nature of an appeal so as to preclude the parties from 
leading fresh evidence before the Court; but that is very 
different from saying that the proceedings before the Court 
are so wholly de novo that the materials placed before the 
Board should not be regarded as part of the record of the 
enquiry. The fact that the evidence before the Board consist- 
ed only of affidavits of persons whom the Board did not choose 
to examine before the Court may be a very important circum- 
stance to be borne in mind by the lower Court in appraising 
the value of such evidence; but it is too much to say that the 
materials that were before the Board should be treated as not 
forming part of the record of the enquiry before the Court. 


Reliance was also placed by the petitioner’s learned 
Counsel on a clause in the trust deed prohibiting interference 
by anybody with the management by the founders. The 
learned Counsel for the Board asked me to read this prohi- 
bition in the light of the context as limited only to interfer- 
ence by the members of the particular family referred to 
in other portions of the document, namely, Yangalareddi Busi 
Reddi and he suggested that the expression “none else” had 
been used there merely to emphasise the anxiety of the 
founders to exclude any member or descendant of that branch. 
This may be a possible reading; but even taking it that the 
prohibition was intended to be wider, I do not think that the 
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exclusion of other members from interference with the 
management will take away the institution from the definition 
of “temple” in the Act. The power of interference by the 
Court or by the legislature rests not upon the wishes of the 
founder but upon principles and provisions of the law. So 
long as there was no intention to exclude the right of worship. 
—on the other hand, as I have endeavoured to show, it was. 
expected that outsiders may worship in the temple and even 
perform kainkaryams—the restriction of the right of outsiders 
to interfere in the management of the temple is not a deter- 
mining fact for the present purpose. 

I quite sympathise with the apprehensions of the peti- 
tioners, who have undoubtedly spent their property in founding 
this institution and interested themselves in its maintenance,. 
that the declaration made by the Board under S. 84 may 
at some time prejudice their rights in the institution. I can 
only express the hope that the Board will respect their senti- 
ments and may not find any necessity or occasion to interfere 
with their customary rights or rights of management; but such 
considerations will not justify my holding that the order of 
the Board or the order of the Court below is not warranted by 
law. The Revision Petition is accordingly dismissed with 
costs. 

In the view I have expressed above, it is not necessary to 
pass an affirmative order on C.M.P. No. 3098 of 1936. The 
document sought to be adduced in evidence through that peti- 
tion only serves to explain how a particular item of property 
mentioned in the trust deed came to stand in the name of one 
Bapiah. That circumstance does not seem to me of much 
importance. I accordingly dismiss the petition. ; 

S. V. V. —_—— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KING. 


P. Amaldoss .. Petitioner* (Counter-Petitioner) 


v. 
Mrs. Kamala Amaldoss .. Respondent (Petitioner). 
Criminal Procedure Code (V of 1898), S. 488—If applies io claim for 


conjugal rights—W ife, if can exacta promise of fidelity before returning to 
husband. 





* Cr. R. C. No. 739 of 1936. : 28th July, 1937. 
(Cr. R. P. No. 688 of 1936). ? 
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A wife cannot exact a promise of sexual fidelity before she returns to 
live with her husband. S. 488, Criminal Procedure Code, has nothing to do 
with conjugal rights. 

Arunachala Asari v. Anandayammal, (1933) 65 M.L.J. 386: I.L.R. 56 
Mad. 913, followed. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, ‘praying the High Court to revise the order 
of the Court of the Special Honorary Presidency Magistrate 
(Single Bench), George Town, Madras, dated 15th September, 
1936 and made in M. P. No. 249 of 1936. 


T. K. Rajagopalan for N. Kasturiranga Aiyangar for 
Petitioner. 


Respondent neither appeared by pleader nor in person. 
The Court made the following 


ORDER.—This Revision Petition is not opposed. The 
wife’s claim to maintenance is not a very strong one. She has 
waited three years to claim it. The petitioner now offers to 
take her back. She refuses to go unless he will give up his 
mistress. Petitioner’s case is that Sundari is not his mistress, 
but the learned Magistrate believes that she is and that he will 
not desert her. The main point however seems to be that 
petitioner has never so far insulted his wife as to compel her 
to live in the same house as his mistress nor does it seem likely 
that petitioner will now adopt this course of conduct. If he 
does respondent may justifiably leave him and again claim 
maintenance. But I am not in agreement with the learned 
Magistrate that the respondent can exact a promise of sexual 
fidelity before she returns to live with the petitioner. In 
Arunachala Asari v. Anandayammali, my learned brother 
Burn, J., has held that S. 488, Code of Criminal Pro- 
cedure, has nothing to do with conjugal rights; and although 
that casedeals with Hindus there is no reason why its principles 
should not be extended to the case of Indian Christians. I 
accordingly allow the petition and quash the order for 
maintenance. 


S. V. V. ; — Petition allowed. 





1. (1933) 65 M.L.J. 386: LL.R. 56 Mad. 913. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice MOCKETT AND MR. JUSTICE 
Horwitz, 


The Public Prosecutor .. Appellant® 
v. 
Koramutla Narasigadu and . 
others .. Respondents (Accused 1 to 
3). 


Indian Penal Code (XLV of 1860), S. 34—Death caused by stick—The 
stick not such as to cause death except by use of more than ordinary force— 
Three persons dealing blows—No evidence as to which of them dealt the fatal 
blow—All three hable only for grievous hurt. 


Where three persons rushed out of a house and attacked P.W. 2, beating 
him severely with sticks and when his sister remonstrated they turned from 
him and attacked her, each delivering a blow on her head with considerable 
force with the sticks they held in their hands, and one of those blows frac- 
tured her skull extensively, causing a piece of bone to be pressed downwards 
on the brain, which led to her death by compression of the brain, but it was 
nat clear which of the accused delivered the fatal blow. 


Held, that if there had been other evidence of the intention of the 
accused or if the nature of the weapons used proved that all the three assail- 
ants must have intended to have caused an injury which would have in the 
ordinary course of nature led to the death of the deceased, then all the 
three persons would be guilty of murder. Butas here the weapon used is 
not such as to cause a fracture except when more than ordinary force is used, 
and itis not clear as to who dealt the fata! blow, all the three can be con- 
victed only of the lesser offence under S. 326, Indian Penal Code. 

Appeal under S. 417 of thé Code of Criminal Procedure, 
1898, against the acquittal under S. 302, Indian Penal Code, 
of the aforesaid respondents (accused) by the Sessions 
Judge of the Cuddappah Division in Sessions Case No. 28 of 
1931 on bis file. 

A, Narasimha Atyar for Appellant. 


B. V. Ramanarasu for Respondents. 


The judgment of the Court was delivered by 

Horwill, J—This is an appeal by the Crown against the 
acquittal by the Sessions Judge of Cuddappa of the three 
accused on a charge of murder, the Sessions Judge having 
found them guilty under S. 326 only. 


The events which brought about the killing of the deceas- 
ed are simple. The brinjals of P.W. 2 were rooted up and 
his plough stolen. He made a complaint about this, and the. 





* Cr. App. No. 3 of 1937. 18th March, 1937. 
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accused, rightly or wrongly, thought that P.W. 2 had thrown 
suspicion on them. On his way home on the day of offence 
while he was passing the house of the accused, they abused 
him. He consulted some of his castemen about this abuse, and 
decided to refer the matter to the elders of the caste. The 
accused apparently heard what was going on and knew of the 
decision. As P.W. 2 passed their house again on his way to 
the house of the elders, the three accused rushed out of the 
house and attacked him, beating him severely with sticks. The 
deceased sister, hearing her brother’s cries, came to the scene 
and asked the accused why they were beating her brother. 
They then turned from him and attacked her, each delivering 
a blow on her head with -considerable force with the sticks they 
held in their hands. One of these blows fractured her skull 
very extensively, causing a piece of bone to be pressed down- 
wards on the brain. This led to death by compression of the 
brain. 


The learned Sessions Judge had no doubts at all about 
the truth of the prosecution case, nor have we. In considering 
the question as to what offence was actually committed by the 
accused, the learned Sessions Judge says: 

"I do not consider that there was any definite intention by selecting the 
head for attack to cause her injuries of a particular kind. As against Nagi 
(the deceased) the accused had no motive whatsoever, whatever their feeling 
against Rosigadu (P.W.2) might have been. It was therefore a case of 


merely voluntarily causing bodily injury which unfortunately proved to be 
fatal”. 


He then says that no doubt the accused used dangerous 
weapons, the sticks being 13” to 2” in diameter. He says 
that the hurt was rendered grievous on account of the frac- 
ture of the skull bone and he found that the accused were 
guilty of voluntarily causing grievous hurt with a dangerous 
weapon. The first sentence of the learned Sessions Judge 
above quoted is quite unacceptable. It is most unlikely that 
when the accused struck the deceased on the head they intend- 
ed to strike her elsewhere and none of them could have been 
ignorant of the probable consequences of the acts. Having 
found that the accused had voluntarily caused grievous hurt, 
the learned Sessions Judge really found for the prosecution 
most of the ingredients necessary for the offence of murder. 
Voluntarily causing grievous hurt is defined in S. 322 as 
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follows: 


“ Whoever voluntarily causes hurt, if the hurt which he intends to cause 
or knows himself to be likely to cause is grievous hurt, and if the hurt which 


1n 


he caused is grievous hurt, is said, ‘voluntarily to cause grievous hurt’. 

Now, if the assailant causing any grievous hurt intended 
to cause that grievous hurt, then undoubtedly under S. 300 
(3), he would be guilty of murder; for under the words of 
that sub-section, he would have intended to cause bodily injury 
and the bodily injury intended to be inflicted was sufficient in 
the ordinary course of nature to cause death. The doctor has 
spoken on this point, and has said a fracture of this kind 
would be sufficient in the ordinary course of nature to cause 
death. A person can however be guilty of voluntarily causing 
grievous hurt who does not intend to cause grievous hurt but 
only knows himself likely to cause grievous hurt; and it 
would appear that if he did not intend to cause grievous hurt 
but only knew himself likely to cause grievous hurt, it would 
probably not fall under any of the clauses of S. 300, and so 
would not be murder. However, a person is considered to 
intend the probable consequences of his act, and a person who 
hits another on the head with such force as to cause a com- 
plicated fracture of the kind actually caused here, must be 
considered to have intended to cause such bodily injury as 
would in the ordinary course of nature cause death. If there- 
fore it were clear from the evidence who had delivered the 
fatal blow, that accused would in our opinion have been guilty 
of murder. 


We do not, however, know,. and no suggestion has been 
made, which of the three accused delivered the fatal blow. In 
order that all the three persons could be found guilty of an 
offence committed only by one of them, itis necessary under 
S. 34 that they should have acted in furtherance of a common 
intention. lf there had been other evidence of the intention of 
the accused or if the nature of the weapons used proved that 
all the three assailants must have intended to have caused an 
injury, which would have in the ordinary course of nature led 
to the death of the deceased, then all the three persons would 
be guilty of murder. But the weapons used in this case do 
not seem to have been of sucha size and weight that a blow 
given with moderate force would ordinarily cause a fracture 
of the skull. It is not at all improbable that something more 
than ordinary force was necessary, with the weapons actually 


II] THE MADRAS LAW JOURNAL REPORTS. 493 


used, to cause such a severe injury; and we therefore find it 
difficult to hold that the two persons who did not cause any 
fracture of the skull had the same intention as the person who 
used greater force and did fracture the skull. While there- 
fore one person was guilty of murder and two ofa lesser 
offence, we do not know which accused committed murder and 
which the lesser offence. We are ‘therefore compelled, 
although for very different reasons.from those given by the 
learned Sessions Judge, to hold that none of the accused could 
have been found guilty of murder. 
The appeal is consequently dismissed. 


S. V. V. — Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 
PRESENT :—LOoRD THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 
Syed Ali Zamin `.. Appellant* 
v. 
“Syed Akbar Ali Khan alias Syed 
Chhotey Nawab, since deceased, 
and others .. Respondents. 
Mahomedan Law—Shia School—Wakf—Need for delivery of possession 
—Executant of wakf divesting himself of all inierest—Individual possession 
as owner converted into foint possession with other mutawallis—Separate 


account opened—Failure to obtain mutation—Personal use of trust funds— 
Inference—Valhd wakf whether constituted, 


Under the Shiah law a wakf does not become perfect or obligatory by a ` 


mere declaration of the settlor. It is necessary for the validity of the wakf 
that there should be delivery of actual possession by the wakif himself of the 
appropriated property to the mutawalli or to the person appointed as superin- 
tendent of the wakf property. Where the settlor is himself the mutawalli 
this requirement will be satisfied if it be held proved that the settlor changed 
the character of his possession, continuing to hold the property not as malik 
of the property but as mutawalli of the wakf. In such cases mutation of 
names is not the only method by which possession can be given or altered. 


Where it was shown that the settlor had done what was necessary to 
change the character of his possession of the wakf property, by transferring 
possession from himself as malik to himself and certain others as mutawallis, 
and a separate account was opened by him in the name of the wakf, and his 
circumstances disclosed that the settlement was not made with the object of 
delaying or defeating his creditors, but at the same time the evidence 
disclosed that certain items of the property were not recorded formally in 
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the new names, and that the settlor utilised the available assets of the wakf 
for his personal needs, 


Held, that the wakfnama passed the tests laid down by law, first the 
settlor retained no interest to himself in the properties conveyed, and secondly 
he had transferred the possession from himself as malik to himself and 
certain other persons as mutawallis, and that consequently a valid wakf came 
into existence. . 

Dictum of Mahmood, J.,in Agha Ali Khan v. Altaf Hasan Khan, (1892) 
LL.R. 14 All. 429 at 455 (F.B.), approved. 

Mohammad Abdul Ghani Khan v. Fakhr Jahan Begam, (1922) 43 M.L.J. 
453: L.R. 49 I.A. 195: LL.R. 44 All. 301 (P.C.) and Abadi Begum v. Kaniz 
Zainab, (1926) 52 M.L.J. 430: L.R. 54 LA. 33: LL.R. 6 Pat, 259 (P.C.), 
considered. 

Decision of the Patna High Court in Syed Ali Zamin v. Syed Muhammad 
Akbar Ali Khan, (1928) 1.L.R. 7 Pat. 426, reversed. 


Appeal from a decree of the High Court of Patna dated 
16th January, 1928, which modified and in part reversed a 
decree of the Subordinate Judge of Patna dated 3ist July, 
1922. 

The facts of the case and the circumstances leading to the 
Appeal to the Privy Council appear in the judgment of their 
Lordships, and in the judgment of the High Court (Dawson 
Miller, C. J. and Adami, J.) in Syed Ah Zaminv. Syed Muhammad 
Akbar, Ali Khant. i 

Sir Herbert Cunliffe, K.C., Abdul Majid and Mrs. 
M. J. Clark for Appellant. 

De Gruyther, K.C. and Wallach for 1st Respondent. 


26th February, 1937. Their Lordships’ judgment was 
delivered by l 

Sır GeorcE Ranxin.—The sole question in this appeal 
is whether a wakfnama, dated 25th May, 1917, is valid and 
operative according to Shia law. The settlor was the late 
Nawab Haji Syed Nawab Mehdi Husain Khan, commonly 
known as Badshah Nawab. The suit was brought on the 9th 
January, 1920, in the Court of the Subordinate Judge at Patna 
by the respondent, Syed Akbar Ali Khan alias Syed Chhotey 
Nawab, one of the two surviving brothers of the settlor. The 
main though not the sole purpose of the suit was to obtain a 
declaration that the deed of 25th May, 1917, was invalid, and 
did not in law operate as a dedication of the properties 
comprised therein, and that, notwithstanding the deed, the 
plaintiff was entitled to possession of a third share of the 





1. (1928) I.L.R. 7 Pat. 426. 
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properties by inheritance from his brother the settlor, who had 
died on 19th March, 1919. The appellant before their Lord- 
ships is Syed Ali Zamin who was the first defendant in the 
suit; by the terms of the deed he was appointed to be sole 
mutwalli on the death of the settlor. The other causes of 
action, and the other defendants need not now be detailed. 
The Subordinate Judge on 31st July, 1922, decreed the suit 
declaring the deed to be inoperative and the properties therein 
mentioned to be part and parcel of the estate which Badshah 
Nawab left at his death. On appeal this decree was, in certain 
respects, modified by the decree of the High Court at Patna, 
dated 16th January, 1928. But on the main question, namely, 
the invalidity of the deed, the learned Judges of the High 
Court, Dawson Miller, C.J. and Adami, J., concurred in the 
conclusion reached by the Subordinate Judge though not in all 
his reasons. 


In 1917 Badshah Nawab was about 60 years of age; he 
had a wife living (the second defendant in this suit), but he 
had no sons or daughters. His family had for long enjoyed 
the advantages of wealth and position, and his father had 
created a verbal wakf of three villages in Patna yielding an 
income of between Rs. 2,000 and Rs. 3,000 of which Badshah 
Nawab, after his father’s death, was the mutwalli. This had 
provided for certain religious ceremonies in a mosque and 
imambara and Badshah Nawab had before 1917 been in the 
habit of adding money of his own to the income of his father’s 
endowment for conducting the ceremonies. Since 1911 Badshah 
Nawab had suffered from paralysis, his second attack (in 
1914) having impaired his ability to transact business of any 
difficulty : the third and last attack was in December, 1918, two 
or three months before his death. In 1915 he found it 
necessary to sell property in order to meet his debts. A 
banking business in which he was a partner had failed, 
involving him in heavy liability. With the help of the appel- 
lant, Ali Zamin, whom he called in to help him in managing 
his affairs, by borrowing money on mortgage and by the sale 
of properties he had dealt with the position and at the date of 
his death though he owed about Rs. 74,000, he was not insolvent 
even if the dedicated properties be disregarded. 


The wakfnama now in dispute is an elaborate document 
and the schedules thereof specify a large number of properties, 
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movable and immovable, with full details of the latter. The’ 
description of the objects upon which the settlor’s bounty is to 
be expended and of the sums of money to be appropriated to 
each, is careful and lengthy. The net income from the dedicated 
properties is stated in the deed to be just under Rs. 20,000 per 
annum; according to the High Court the properties comprised 
in the deed are; substantially speaking, the whole of the 
unincumbered property which the settlor at that time possessed. 
The learned Chief Justice has given a short description of the 
nature and effect of the deed as follows :— 


“The properties dedicated by the settlor are situated in the districts of 
Shahabad, Patna, Monghyr and Purnea and included his two houses known 
as Badshah Manzil and Badshah Mahal together with the effects and jewellery 
therein which were valuable. The former was to be the residence of the 
mutwali and the latter the residence of his wife who was also to receive 
during her lifetime Rs. 3,600 per annum out of the income of the endowed 
properties. The mutwali was to receive Rs. 3,000 per annum and two other 
annuitants Rs. 1,200 and Rs. 360 respectively. The municipal taxes and 
repairs of the houses are estimated at Rs. 1,872 and the auditors’ fee at 
Rs. 312. Rs. 2,288 were to be spent in celebrating religious ceremonies 
(majlises and mahafils), Rs. 624 were to be spent on an orphanage, Rs. 468 on 
the burial of the dead, Rs. 312 in connection with a mausoleum, Rs. 104 for 
breakfasts in Ramzan and Rs. 728 on the upkeep of horses and camels for 
religious processions. About Rs. 1,600 were to be spent on leaders of the 
prayers and servants of the mosque and imambara and the balance, about 
one-seventh on the whole, was to goto reserve fund, to be dealt with as 
provided inthe deed in buying further property. The settlor was to be the 
first mutwali and was to be succeeded on his death by Ali Zamin. A managing 
committee was to be appointed to come into existence after his death with 
certain powers of control and the right of appointing and dismissing future 
mutwallis. The wife’s annuity after her death was to be spent on the 
maintenance and education of orphans and widows and any large accumula- 
tions in the reserve fund were to go in acquiring immovable properties to be 
treated as part of the wakf”. 

The appellant Ali Zamin was during the settlor’s life to 
be co-mutwalli with him, but only nominally as the right of 
management was to be in the settlor. Cls. 1, 7 and 8 of the 
regulations laid down by the settlor for the management of 
the wakf are as follows :— 

“4, During my lifetime, the Tauliat of the entire wakf properties, noted 
in schedules Nos. 1 and 2, shall have concern with me personally. During my 
lifetime, I shall keep the entire wakf properties in my possession and under 
my management as mutawali and carry out the Tauliat work. During my 
lifetime, no one shall have absolutely any power to interfere with and raise 
an objection regarding the right of Tauliat or the management of the pro- 
perties. I, the mutwalli too shall spend (money) in whatever manner I would 
like. 

“7, Inorder to bring this wakinama into force it will be incumbent 
upon me to get my name removed asa proprietor and to get it registered in 
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the Government office as a mutwalli of the wakf properties specified in 
schedule No. 1. Similarly the future mutwallis also shall do the same. 


“8. Should any mutawalli, besides myself, give up the Isna—Ashari 
sects of the Shia school or prove dishonest, the committee shall have power 
to remove him and to select another mutawalli, according to the terms of this 
wakfnama”. 


The first respondent by his plaint did not sue as a creditor 
of the settlor making a case that the wakfnama was a transfer 
executed with the intention to defeat and delay creditors and 
thus voidable under S. 53 of the Transfer of Property Act or 
the well-known principles therein embodied. In fact no 
creditor appears at any time to have sought to impeach the 
deed.. The plaint attacked the deed upon a number of grounds: 
that the settlor was not of sound disposing mind; that he 
executed the deed under undue influence by the appellant Ali 
Zamin who desired the office of mutwalli; that no valid wakf 
could be made of movables; and that the dedication was 
illusory in the sense that the settlor intended to. use the income 
of the properties as he pleased and to continue throughout his 
life to spend the income as he had done in the past. Most of 
these contentions were accepted by the Subordinate Judge, 
who held, in particular, that the wakf was illusory, never 
having been intended to operate; that it was executed under 
undue influence and was a cloak to secure benefits for the 
appellant and the settlor’s widow. The High Court disagreed 
with the Subordinate Judge upon’ the question of undue 
influence and before them the case that the settlor was not of 
sound disposing mind was abandoned. They disagreed also 
with the contention that by the deed in the clauses which have 
been already quoted, the settlor was given power to do 
whatever he liked with the dedicated property, so that he. 
really retained, during his lifetime, his original proprietary 
interest. They held, as their Lordships think rightly, that on. 
a true construction of these clauses the powers given to the 
settlor are the powers of a mutwalli and nothing more. But 
the High Court held the deed to be‘invalid by reason that the 
manner in which Badshah Nawab in fact dealt. with the-property. 
after the dedication was proof that he never had any real- 
intention of completely divesting himself of the proprietary” 
rights during his lifetime. In the view of the High Court 
the settlor continued to retain possession as proprietor and to 
appropriate the bulk of the net profits to his own use; they 
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held, accordingly, that the dedication did not comply with the 
requirements of the Shia law. 
In Baillie’s Digest of Mohummadan Law, 1869, Part II, 
p. 218, the Shia law as laid down in the Suraya (Shuraya-ool- 
Islam) “the most authoritative work of that school” (per Sir 
Arthur Wilson in Baqar Ali Khan’s case!) is given as follows :— 
“Conditions that relate to the wukf itself which are four in number. 
First it must be perpetual; second absolute and unconditional; third posses- 
sion must be given of the mowkoof or thing appropriated, and fourth it must. 
be entirely taken out of the wakif or appropriator himself”. ` 
In Agha Ali Khan v. Altaf Hasan Khan? and in Abadi 
Begum v. Kaniz Zainab3, this has been quoted and applied. In 
the former case the third of these conditions was expounded by 
Mahmood, J. (p. 455) as flowing from the fact that the Shia 
law recognises wakf, not as an unilateral disposition of pro- 
perty as does the Sunni law, but as partaking of the character 
of a contract, at least in so far as to involve acceptance as. 
well as offer. The most immediate application of this principle 
is the necessity of delivery of actual possession by the wakif 
himself of the appropriated property to the mutwalli or the 
person appointed as superintendent of the wakf property 
(p. 457). In other words the wakf does not become perfect 
or obligatory bya mere declaration of the settlor. Mahmood, J., 
cited ample authority for these propositions and their Lord- 
ships are clearly of opinion that under Shia law actual delivery 
of possession by or by direction of the wakif is a condition 
precedent to the wakf having validity and effect. But the 
same judgment contains high authority from the texts for the 
proposition that “an appropriator could appoint himself as the 
mutwalli of a wakf, and that in such a case change in the 
character of the possession amounts to transfer of the posses- 
sion which would be required when the mutwalli appointed by 
the wakif is a person other than the wakif himself” (p. 479). 
A case is instanced as being one “ in which the wakif Ali had 
appointed himself as mutwalli of the wakf and administered: 
it as such thus fulfilling the requisite change in the character 
of possession which takes the place of actual transfer of posses- 
sion when the wakif appoints another person as mutwalli”. 
No doubt is cast upon any of these propositions by the judg- 
ment of the Board in Bagar Ali Khan’s case! though 








1, (1903) L.R. 30 I.A. 94 at 112: I.L.R. 25 All. 236 (P.C.). 
2. (1892) I.L.R. 14 All. 429 (F.B.). 
3. (1926) 52 M.L.J. 430: L.R. 54 I.A. 33 at 37: I.L.R. 6 Pat. 259 (P.C.). 
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on the question of the validity under Shia law of a wakf made 
by will the decision was reversed. 


Their Lordships, therefore, in applying the Shia law to 
the present case have two questions to consider, both of which 
have been contested at the hearing. The first is whether 
Badshah Nawab completely divested himself of all interest in 
the property which he dedicated. This, in their Lordships’ 
judgment, is a question of construction of the terms of the 
wakfnama, as may indeed be seen from the illustrations given 
in the Suraya, as explaining the fourth condition, e.g., the case 
of a person making a settlement on himself, or making a 
settlement on another with a condition to pay the settlor’s 
debts or expenses. The matter was so regarded in Abadi’s 
casel the question being deemed to arise on the face 
of the documents themselves. Agreeing as their Lordships do 
with the High Court that the powers given to the settlor by 
the wide language of the first clause, already quoted from the 
deed, are not more than the powers of a mutwalli to be 
exercised free from control by a committee of management or 
other such body, they are of opinion that there is nothing 
contrary to Shia law in the terms of the deed and that the 
wakf cannot be held to be invalid by reason of any failure to 
comply with the requirement that the settlor must divest 
himself of his proprietary right, 

The next question for consideration is whether or not the 
settlor gave possession of the thing appropriated. As the 
settlor was to be himself the first mutwalli, this requirement 
will be satisfied, as has been already shown, if it be held 
proved that the settlor changed the character of his possession, 
continuing to hold the property not as malik of the property 
but as mutwalli of the wakf. The evidence in their Lordships’ 
view establishes that this condition also was fulfilled. By the 
deed itself (cl. 7 above quoted) the settlor had indicated that 
by mutation of names (kharij) in Register D kept under the 
Land Registration Act of 1876 he would fulfil this require- 
ment which was present to his mind; and though the steps 
taken by him or on his behalf may be criticised as dilatory the 
fact is that in the course of 1918 Badshah Nawab and Ali 
Zamin were registered as holding the great bulk of the 
zemindary properties as mutwallis under the wakinama of 





1. (1926) 52 M.L.J. 430: L.R. 54 LA. 33 at 37: LL.R. 6 Pat. 259 (P.C.). 
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25th May, 1917, The-exact dates of the various applications, 
and in many cases of the new entries on the Register, are not 
shown by the certified extracts on the record in this suit, but’ 
it is sufficiently clear that between April and August, 1918, if 
not from an earlier date, the settlor by his agents was engaged 
in effecting mutation in Patna Shahabad and Monghyr districts. 
Certain properties in the district of Purnea (including 
Dinajpur) had been included at the end of the scheduled list 
of dedicated properties in the wakfnama. They had been 
lumped together in a summary manner for purposes of 
description and the name Talugqa Surjapur with the names 
that followed it gave an ambiguous indication of the property 
intended to pass under the deed. The learned Chief Justice 
has carefully explained the difficulty and in their Lordships’ 
view has rightly held that the property referred to included 
the whole of the settlor’s interest in the pargana of that name 
and not merely his interest in twenty-nine villages. That the 
settlor was advised to have this ambiguity cleared up before 
seeking mutation in respect of the Purnea properties is in their 
Lordships’ view established, and in fact he executed a supple- 
mental deed on 19th February, 1919, very shortly before his 


death, to effect this purpose. It contains full particulars of 


the patni tenures which had been originally intended but 
imperfectly detailed as well as a correction of the Tauzi 
number of mausa Khajura in Monghyr. While it is true that 
suits for rent were in general brought in the name of Badshah 
Nawab as before,.rént receipts given to tenants on the same 
printed forms as were before in use, and challans for payment 
of revenue, etc., made out as before, it is true on the other 
hand that on 4th November, 1917 (“on the Tauzi day the 5th 
Kartik, 1325, Fasli”) an account was begun in the name of the 
wakf headed “annual jama karach in respect of the mahals 
recently given in wakf....by Badshah Nawab and Ali Zamin 
mutwallis” and into this account were brought the receipts 
from the wakf. properties including properties as to which there 
had been no mutation of names whether in Register D or (for 
patnis) in the zamindar’s sherista. Certain comments on this 
account will be considered later in this judgment. Some of the 
dedicated property was situated in the area of a municipality 
and in the strict sense no system of mutation applied to it 
though it was possible to get an entry made in the books kept 
by the municipality for purposes of tax, etc. In a partition 
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suit brought in September, 1918, against Badshah Nawab and 
Ali Zamin as mutwallis in respect of a property in Patna 
municipality called Nawab Chak it was alleged by the plaint 
that they were so recorded, but their Lordships will take 
it that for municipal property no such steps were taken. It is 
on the other hand proved that in November, 1917, a receipt 
given to Mohammad Aqil for Rs. 5,100 being his collection of 
rents in Surjapur was given in the names of the mutwallis. 
Without entering further into detail their Lordships think that 
the broad effect of the evidence is that the settlor had done 
what was necessary to change the character of his possession, 
to give possession to the mutwallis and to discontinue his own 
possession as proprietor. In their Lordships’ opinion mutation 
of names is not for the present purpose the only method 
by which possession can be given or altered. The observations 
made by Sir John Edge delivering the judgment of the Board 
in Mohammad Abdul Ghani Khan v. Fakhr Jahan Begam1 are 


clearly against any stich rule and the decision in Abadi- 


Begum v. Kaniz Zainab? does not conflict with them, though in 
that case the importance of mutation and the significance of its 
absence were emphasised. In the present case the number and 
value of the properties as to which this most formal act of 
transfer of possession was carried out and the opening of a 
separate account in the name of the wakf are sufficient evidence 
that the properties comprised in the deed had been put into the 
possession of the mutwallis especially as there is no basis ‘for a 
suggestion or suspicion that the settlor had a particular motive 
or desire to withhold any special item of the property. . It 
would be to mistake the character and scope of the third condi- 
tion in the passage above quoted from the Suraya, and to mis- 
interpret it, to hold that the wakf was bad because one or two 
properties had not been recorded formally in the new names or 


because the utmost technicality had not been observed in grant- 


ing rent receipts or framing plaints in rent suits. 


The real basis of the decision of the High Court is to be. 


found in the fact that an examination of the wakf jama karach 
discloses that, while keeping an account of the wakf receipts 
and of the monies taken by himself or spent on-his behalf, the 
settlor was nevertheless using the income much as he might 


L , (1922) 43 M.L.J. 453: L.R. 49 L.A. 195 at 209: I.L.R. 44 All. 301 (B.C). 
2. (1926) 52 M.L.J. 430: L.R. 54 LA. 33 at 37: LL.R. 6 Pat. 259 (P,C.).. 
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have done before the date of the deed. One striking instance 
may be mentioned, namely, that of Rs. 5,100 received from 
Mohammad Aqil as rents collected by him from Surjapur. He 
had been given a receipt therefor in the names of the mutwallis 
and the money was credited to the wakf account (19th 
November, 1917), but the account shows that it had been 
handed out at once to the settlor who had spent it at or in con- 
nection with the Sonepur fair. The account does not show 
that all such monies had been refunded: something had been 
refunded but very little. It does not show that the settlor’s 
wife or that he himself as mutwalli was being paid the salary 
provided by the wakfnama. It shows expenditure on religious 
ceremonies but of this part, not covered by the settlor’s father’s 
wakf, was of a kind which the settlor was quite probably 
meeting out of his own monies prior to May, 1917. Examining 
this unaudited, incomplete and badly kept account for the 
twenty-two months which separated the wakfnama from the 
settlor’s death the High Court made out the result as 
follows :— l 


“The total income for the full period is Rs. 38,392. This is accounted 
for as follows :— 


ee Rs. A P. 
Government revènue and cesses . -- 9358 0 0 
Law expenses and other miscellaneous charges . 3,909 0 0 
Municipal taxes ; « 1,112 0 0 
Spent on the objects of the wakf deed -- 6,934 0 0 


Taken by Badshah Nawab for his personal us 
(including Rs. 6,868 shown in the seahas from the 


25th May, 1917, to the 3rd November, 1917) .. 17,000 0 
Balance in hand on the 19th March, 1919 ee 79 0 0 
Total -» 38392 0 0 


“These figures do not take account of a sum of Rs. 1,780 repaid to the 
wakf account from the tahvil of Badshah Nawab five days after his death. 
Why this amount was repaid, or by whose authority, has not been explained. 
In the total of Rs. 17,000 stated above to have been taken by Badshah Nawab 
for his personal use are included Rs. 1,549 repayment of a loan due from him 
to mahajans under a handnote, Rs. 50 per month paid to Ali Zamin amounting 
in all to Rs. 750 representing an allowance which Badshah Nawab had been 
in the habit of making him before the deed was executed, Rs. 133 subscription 
to a hospital, Rs. 173 for income-tax and various small loans to different 
people, but the bulk of the amount including the sum of Rs. 5,100 taken for 
his expenses at Sonepore is unaccounted for. Itappears that Bibi Zainia was 
paid at the rate of Rs. 150 per month instead of Rs. 300 as provided in the 
deed and, as far as the accounts show, the other two annuitants were not paid 
anything. It may be presumed in the absence of the personal accounts that 
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Bibi Zainia had some sort of allowance from her husband before the deed 
was executed. Although the sum of Rs. 6,934 was spent on the declared 
objects of the trust during the period covered by the accounts, it is admitted 
that Badshah Nawab had previously been performing the same kind of reli- 
gious ceremonies as mutwali of his father’s endowment and had supplemented 
the income thereof from his own resources, and it seems probable that after 
the new wakf deed was executed his expenditure in this respect did not 
‘appreciably increase. The accounts of the old wakf are not before us and 
there is no means of showing how the income derived therefrom was 
expended after May, 1917. It would appear therefore that the settlor to all 
intents and purposes continued to treat the income of the endowed properties 
as at his own disposal and spent the money as the deed says ‘in whatever 
manner I would like’ but whereas under the deed, as I interpret it, his choice 
-of the mode of expenditure would be confined to the objects of the trust, in 
‘fact he spent the bulk of the available assets after payment of revenue and 
taxes upon his own personal needs. I am constrained to hold, agreeing with 
the learned Subordinate Judge, upon this part of the case, that there was 
‘never such complete divestment of interest or transfer of possession as the 
‘Shia law requires. ” 


To this conclusion it is doubtless no sufficient answer to 
‘say that if the settlor committed breaches of trust, the trust is 
not thereby rendered invalid, and the settlor can be called upon 
to account. The settlor’s intromissions with the income of the 
properties are part of the evidence upon which as a whole must 
‘be answered the question whether the character of his posses- 
sion of the properties had been changed. Had the other 
evidence been less decisive this evidence might have had great 


importance upon the question of transfer of possession. . 


Moreover by the contention that the wakfinama was “illusory”, 
is meant, it would seem, that while the settlor intended it to 
take effect after his death, intended to transfer the possession 
to the mutwallis in 1918, and to come under the obligations of 
a mutwalli in his lifetime, yet he never intended in faet to 
expend the wakf income during his life upon wakf purposes 
but fully intended throughout to commit unlimited breaches of 
trust. This, of course, is an extreme interpretation to put 
upon the conduct of a settlor but it seems to be required for 
the contention that he “ never had any real intention of divest- 
ing himself of the proprietary right during his lifetime.” A 
consideration of the wakf account and of the settlor’s conduct 
and circumstances does not, however, lead their Lordships 
to think that there is anything more exceptional or extra- 
ordinary in the present case than can be accounted for by 
attributing to the settlor loose ideas as to the duty of a 
mutwalli and laxity of practice at the stage which followed 
upon the execution of the wakfnama. The settlor was a 
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Muslim of position who had for a long time contemplated. 
founding a wakf and who was childless. He had given the 
utmost publicity to his wakfnama, taking pains to have it 
witnessed by a large number of persons both Hindus and. 
Muslims. He may not have felt secure from all trouble with 


creditors but his finances were in no such state as to impel him: 


to make a wakf to defeat or delay creditors. -Still less reasona- 
ble is it to suppose that for this purpose he contemplated: 
becoming mutwalli and then omitting altogether to carry out 
the terms of his own deed. The circumstance that he did not 
proceed to obtain mutation as if it were a matter of urgency- 
but left this lengthy and troublesome business to be carried out 
in 1918 is not in any way surprising. He was in bad health. 
and in no condition to exercise much driving power over his. 
agents in the different districts. The purposes of his wakf 
included a good deal that he had been in the habit of carrying 
out in- previous years but this does not entitle a Court of law 
to find that his expenditure thereon after May, 1917, was not 
expenditure made under the wakfnama or that he never acted 
upon the wakfnama.. For the appellant before their Lordships. 
it has been pointed out that against the Rs. 17,000 taken by 
the settlor from the wakf income a-number of items may be 
credited to him. He was, or may at least have thought that he 


. was, entitled to Rs. -5,500 for his own remuneration and his. 


wife to Rs. 6,600 for the same period. He had spent 
Rs. 2,015:for stamp duty. -on the wakfnama ‘and Rs. 452 for 
expenses .of registration. Part of the Rs. 17,000 moreover 
consists of ‘rents apportionable to a period prior to the deed. 
It is not in strictness true that.of the expenditure upon reli- 
gious objects none can be attributed unequivocably to the 
provisions of the deed-as distinct from his previous practice. 
In these circumstances the wakfinama passes the tests (1) that 
the settlor retained no interest to himself upon a true construc- 
tion of the deed, and (2) that he-had before his death trans- 
ferred the possession from himself as malik to himself and 
Ali Zamin-as mutwallis, and their Lordships think that’ the 
wakf is valid at Shia law. They express no opinion as to the 
stipplemental deed of 22nd June, 1917, but as to the mausa 
Kalimabad which is not comprised in the wakfnama of 25th 


May, .1917, the movables numbered 6, 7 and 11 and te 
Hupmobile car numbered 8 in schedule- IV: to the plaint, they. 


think the decision of the. Subordinate Judge should stand... - 
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The plaintiff is not upon the view taken by their Lord- 
ships entitled to any substantial relief in the suit, the conten- 
tion that it is not lawful to make wakf of ` movables having 
been abandoned by. his learned counsel and his claim for 
possession having extended only to properties now held to have 
been dedicated by the deed of 25th May, 1917. 

In their Lordships’ opinion this. appeal should be allowed 
and the decrees of the Courts in India set aside save as regards 
the declaration made by the Subordinate Judge that the 
movables numbered 6, 7 and 11 in schedule IV of the plaint 
belong to the plaintiff and the declaration made by the High 
Court that the house No. 68, Dharamtala-Street, Calcutta, 
belongs to defendant No. 2. -There should be a further 
declaration that mausa Kalimabad and the Hupmobile car 
(item 8 of schedule IV to the plaint) are part of the assets 
belonging to Badshah Nawab at his death. Subject thereto 
the suit should be dismissed as against defendant No. 2 with 
costs of both Courts in India and as agalnst the appellant with 
five-sixths of the costs of each Court in India’ and with the 
costs of this appeal. An application by the appellant to the 
Board to admit new evidence on this appeal must be dismissed 
with costs to the first respondent. The appellant to have leave 
to reimburse himself out of the wakf-estate for any costs not 
recovered from the plaintiff. Their Lordships will humbly 
advise His Majesty accordingly. ` 

Solicitors for Appellant: Douglas Grant & Dold. 

. Solicitors for Ist Respondent: Hy. S.L. Polak & Co. 

R. C. C. Appeals allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
© Present:—Mr. Justice VENKATARAMANA RAO. 
Panchumarthi Appamma and 





others .. Appellants* (Defendants 2 to 
l 6) 
v. 
Madamanchi. Bhujangarayudu l 
| and others ` .. Respondents (Plaintiffs). 


= Civil Procedure Code (F of 1908), S. 92—Tope inam—Nature of —Grant 
to A as trustee—Produce to be applied to chartty—If a public charitable 
-trust. . So l 
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Where the inam register described the grant of a tope inam as a dharma- 
dayam grant and the grantee 4 as dharmakartha and in the remarks column 
stated that it was “subject to the condition of the tope being preserved and 


the produce applied to charity” and it was in evidence that the tope was 


being utilised as a place of shelter for the villagers, for the cattle and for 
wayfarers and the produce of the tope was being distributed among the 
villagers, the property must be intended to have been dedicated to the use of 
the public and therefore a public charitable trust so as to attract the provi- 
sions of S. 92, Civil Procedure Code. 


Second appeal against the decree of the District Court of 
Guntur in A.S. No. 22 of 1932 preferred against the decree of 
the Court of the Subordinate Judge of Guntur in O.S. No. 85 
of 1928. 


Ch. Raghava Rao and M. Sreeramamurthi for Appellants. 


S. Ramachandran and V. Govindarajachari for Respon- 
dents. 


The Court delivered the following 

Jupcment.—The-main point argued by Mr. Raghava Rao 
in this second appeal.is whether the suit property can be the 
subject-matter of a public charitable trust so as to attract the 
provisions of S. 92, Civil Procedure Code. It is a tope inam 
consisting of 13-78 acres in the village of Paladugu. Both the 
Courts have taken the view that a public charitable trust was 
created in respect thereof and framed a scheme in regard 
thereto. Tope inams are a familiar class of charitable grants 
made by ancient rulers for the benefit of the public or a section 
of the public for example, the villagers of a particular locality. 
The date of the original grant is not known and the grant has 
not been produced. All that we have in this case is an extract 
of the fair Inam Register and the inam title issued at the time 
of the enfranchisement of this inam. A reference to the inam 
Fair Register shows that the grant was a dharmadayam grant 
and the grantee was a person known as Anidi Venkata Narasu 
who was described therein as dharmakartha. In the remarks 
column appears the following statement : 


“ Subject to the condition of the tope being preserved and the produce 
applied to charity.” 


The evidence also shows that this tope was being utilised 
as a place of shelter for the villagers, for the cattle and for 


_wayfarers. Therefore, both from the nature of the grant and 


from the enjoyment in regard thereto, the suit property must 
be intended to have been dedicated to the use of the public, 
that is, the villagers and wayfarers who resort thereto during 
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the course of their travel. It will, in my opinion, be clearly a 
public charitable trust and there is nothing to preclude the 
application of S. 92, Civil Procedure Code, to it. I find that 
the same view was taken with regard to a similar grant by 
Ramesam and Venkatasubba Rao, JJ., in Appeal No. 231 of 
1926. Mr. Raghava Rao relied on a case in Kupparazu 
Venkatasubbiah v. Murugula Shaik Silar Sahibi where there 
was a grant to one individual subject to his performing certain 
duties to the public, and it was there held that the mere fact 
that the grantee was enjoyed to perform certain duties for the 
benefit of the public, would not make it a public charity. In 
this case it has been found that the produce of this tope was 
being distributed among the villagers. This negatives the idea 
of any beneficial ownership in any individual but tends to 
support the view that the grant was intended for the benefit of 
the public. Therefore, the view taken by the learned District 
Judge in paragraph 4 of his judgment seems to me to be 
correct, and I see no reason to differ from it. 

Mr. Raghava Rao contended that the provision in scheme 
as framed in Appeal No. 231 of 1926 in and by which a portion 
of the land was allowed to be cultivated and the produce taken 
by the members of the family of the original dharmakartha 
subject to their utilising the produce for the preservation of the 
tope may be adopted in this case. I am not inclined to 
introduce any such provision in the scheme framed in this case. 
No doubt the nature of the original grant in this case is not 
known, but such enjoyment as is known seems to point to the 
entire village having the beneficial use of the property and not 
a single individual. The scheme as framed seems to be 
reasonable except that it requires a modification, namely, that 
in case the adoption of the sixth defendant is established 
in separate proceedings which I understand are pending he will 
be entitled to be a trustee along with the plaintiff and the 
defendants. Subject to this modification this second appeal 
fails and is dismissed with costs. 

Leave refused. 


S. V. V. , — Appeal dismissed. 


1. (1915) 32 I.C. 947. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. Justice VENKATASUBBA-Rao AND Mr. 
Justice NEwsa,. - S f 
Rm. Al. Rm. Alagappa Chettiar 


and another .. Appellanis* (Defendantsy 
v. : . l 
Kannappa Chettiar and others .. Respondents (Plaintiffs 2: 
to 5). 


Insolvency—Joint Hindu family—Father-manager of trading family 
adjudged insolvent—Assets of insolvent directed to be sold—Power of Official 
Assignee to convey sons’ shares in family properties—Administration of 
bankrupt estates—Sale through official agency as the proper course—Secret 
arrangement between insolvent and purchaser—Court should refuse to 
countenance. 

When a Hindu father-manager. of a trading family is adjudicated’ 
insolvent and the Official Assignee is empowered by virtue of the com- 
position scheme approved by the court to convey the “assets of the 
insolvent vested in him ”, the word “ assets ’’ should be taken to be sufficiently 
wide to embrace the father’s right to bind his sons’ shares for proper. 
reasons. Even otherwise, the insolvent father’s power under the Hindu 
law to sell the sons’ share vests in the Official Assignee and in the absence of 
proof by the sons that the debts were immoral the Official Assignee can 
transfer the assets of the family to the purchasers thereof. 

As regards the administration of bankrupt estates any deviation from the 
letter or the spirit of the Insolvency Law will open the door to fraud and 
profiteering. In such cases both the fealisation and the distribution of the 
assets of the insolvent should be carried out by the official agency; and a 
purchaser from the-Official Assignee of an insolvent’s assets should never be 
allowed to pay creditors direct out.of his purchase money. The composition 
between the insolvent and his creditors and the sale of the insolvent’s assets 
by the Official Assignee are two distinct things and should be kept separate. 

The Court cannot countenance a secret collusive arrangement as between 
the insolvents-and the purchasers of their assets from the Official Assignee, 
by which they intend not to make all the assets of the insolvents available to. 
the creditors, and a portion of the assets are reserved for the benefit of the 
insolvents or their family. 

_Appeal against the dectee of the Court of the Subordinate 
Judge of Devakottai in O. S. No. 75 of 1931. 

V. Ramaswami Aiyar and M. V. Harihara Aiyar for 


Appellants. 

S. Parthasarathi and V. K. Thiruvenkatachari for 
Respondents. 

The judgment of the Court was delivered by 

Newsam, J.—The plaintiffs’ suit for a declaration of their 
title to a house has been decreed. The two defendants appeal. 





* Appeal No. 228 of 1935. =~ 3rd August, 1937. 
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The relevant facts may be briefly stated as follows !—In 
I. P. No. 2 of 1927 on the file of the Rangoon High Court, a 
firm of Nattukottai Chettiars, of which the father of each 
defendant was a partner, was adjudicated insolvent. On 
‘17th January, 1928, what is described as a composition scheme 
was approved by the Court in an ordér which has been 
exhibited as D. The terms were as follows:—The Official 
Assignee was to be paid his expenses and his commission; the 
creditors agreed to receive and were guaranteed payment of 
five annas in the rupee by two Chettiar firms, who were 
described as sureties but who were in reality purchasers of the 
entire assets of the insolvent firm. In pursuance of this 
scheme the purchasers of the assets paid Rs. 52,173-9-9 
privately to certain creditors and Rs. 55,450 to the Official 
Assignee for distribution to the remaining creditors. These 
payments amounted to paying five ahnas in the rupee of the 
insolvent firm’s liabilities. Thereupon by a deed of indenture 
dated 22nd February, 1928 (Ex. E), the Official Assignee 
‘transferred all the assets of the insolvents described in their 
schedule with all the right, title and interest of the said 
‘insolvents therein to the sureties (or rather purchasers). 


On 28th September, 1929, the purchasers sold the suit 
house to the plaintiff (Meyappa Chetti) for Rs. 75,000. 


The defendants (appellants) are the undivided sons of the 
insolvent partners. The chief argument developed .on their 
behalf is that the order of the High ‚Court, Rangoon, only 
‘empowered the Official Assignee to convey “assets of the 
insolvents now vested in him”. The power of a Hindu father, 
manager of a trading family, to: sell his sons’ shares‘is not, it is 
argued, an asset of the insolvent father. It is an obligation 
‘of: the sons to their father’s creditors, it is said. On the 
‘contrary, we are of opinion that it is a pious obligation of the 
sons to their father, which can only be.evaded by attacking 
the father’s debts as immoral. No such attempt has been 
made in this case. We further think that the word “ assets” 
is sufficiently wide to-embrace the father’s right to bind his 
sons’ ‘share for proper reasons.’ It undoubtedly enhances a 
Hindu father’s credit that he is entitled to pledge his sons’ 
shares for the good of the family business. This right is 
therefore an asset. The same result-can bé reached in another 
way :—Admittedly the insolvent fathers’ power: to sell their 
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sons’ share does vest in the Official Assignee. Admittedly 
also this power was exercised by the Offcial Assignee under 
Ex. E, for he conveyed all the right, title and interest of the 
insolvents. There is absolutely nothing in the order of the 
High Court (Ex. D) which negatived or forbade the exercise 
of this power. Consequently the sons’ share was validly 
conveyed. 

We overrule this contention. But before leaving this part 
of the case it may not be out of place to make a few general 
remarks on the administration of bankrupt estates. Any 
deviation from the letter or the spirit of Insolvency Law is 
calculated to open the door to fraud and profiteering. It is 
far from our purpose to criticize what has happened in this 
case but to express our views as to what ought to be done in 
all cases. We think that both the realization and the distribu- 
tion of the assets of an insolvent should be entirely carried out 
by official agency. That is the only safeguard provided both 
for the insolvent and for hiscreditors. Incidentally it is the 
only way in which the Official Assignee can properly earn his 
commission. We are strongly of the opinion that a purchaser 
from the Official Assignee of an insolvent’s assets should never 
be allowed to pay creditors direct out of his purchase money. 


Moreover, a composition between an insolvent and his 
creditors and a sale of an insolvent’s assets by the Official 
Assignee are two distinct things and should be kept distinct. 
When the two are combined in one hybrid transaction, the 
issue of the unnatural union must necessarily be of doubtful 
character. 


We express ourselves thus strongly because, while aware 
of the practice which exists both here and elsewhere, we think 
that a stricter adherence to the underlying principles of the 
Insolvency Act would clarify its complexities and inspire 
greater confidence by reducing the opportunities for fraud and 
speculation in bankrupt estates. 


The other point taken in appeal is that there was a secret 
agreement between one of the insolvents (second defendant’s 
father) and the transferees from the Official Assignee whereby 
the latter, in return for the former’s help in realizing assets 
and a cash consideration of Rs. 5,000 promised to leave each 
insolvent brother his house. Now this was obviously a fraudu- 
lent agreement, assuming it to bea true agreement. It is an 
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agreement which we cannot countenance, being a secret 
collusive agreement by the appellants’ insolvent fathers and 
the purchasers of their assets from the Official Assignee not to 
make all their assets available to their creditors but to reserve 
something—in other words to defeat the very object of the 
insolvency proceedings. That is clearly against public policy, 
and we can only add that the very fact that such an agreement 
should be openly pleaded is evidence that in insolvency matters 
dishonesty is a commonplace. 


We dismiss this appeal with costs. 
B. V. V. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, JUSTICE VARADACHARIAR. 


Panyam Thirumalappa .. Appellant* (Plaintif) 
v. 
Alasyam Ramappa and others.. Respondents (Defendants). 


Partnership—Dissolution and settlement of accounts—Deed of dissolution 
—Non-registered—Suit by one partner for his share of immovable property 
_-Onus to disprove title in plaintiff on defendani—Limitation Act (IX of 
1908), Art. 106, whether applicable~Document whether inadmissible for want 
of registration. 


In a suit for recovery of his one-third share in a partnership of which 
himself, the second defendant, and the first defendant’s father were partners, 
plaintiff alleged that out of the funds of that business they had purchased the 
suit properties, that in 1909, there was a dissolution and settlement of 
accounts between them evidenced by a deed and that by one of its provisions 
the three partners had agreed that they should be entitled to the properties in 
equal shares. Moreover for many years after the date of the document 
of dissolution of partnership the plaintiff was receiving his one-third share of 
the income of the suit properties. Hence the plaintiff prayed for division of 
immovable properties held in common. The first defendant pleaded ignorance 
of the deed alleged to have been effected. On the question of limitation and 
registration decided against the plaintiff by the lower Courts, 


Held, (1) that, on the question of fact, the first defendant, on whom 
was the onus to disprove the continuance of the title in plaintiff as evidenced 
by the deed, had wholly failed to discharge the burden and hence the plaintiff 
was entitled to the one-third share. 


(2) If the deed of dissolution of partnership admittedly was a memo- 
randum drawn upon the dissolution of the partnership, embodying the settle- 
ment between the partners as to their respective rights on settlement of the 
accounts of that partnership, the question of Art. 106 of the Limitation Act 
as barring the maintainability of the suit would never arise after that 
stage. 
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If on the dissolution of partnership the accounts had been settled, there 
was no longer any question of suit for dissolution and accounts within the 
meaning of Art. 106. 

Gopala Chetty v. Vijayaraghavachariar, (1922) 43 M.L.J. 305: L.R. 49 LA. 
181; I.L.R. 45 Mad. 378 (P.C.), referred to. 

Gobardhan v. Ganeshi Lal, (1911) 11 I.C. 288, distinguished. 

(3) That the deed of dissolution was not inadmissible on the ground of 
want of registration. 

While partners may be joint owners of the partnership property they need 
not necessarily be owners of equal shares. Ona dissolution when the partners 
settle their affairs, they may either allot to one or other of them particular 
items in entirety or in varying shares not necessarily in the particular propor- 
tion of the share of each partner in the whole partnership property. There 
is much to be said in favour of the view in Samuvier v. Ramasubbier, (1931) 
60 M.L.J. 527: LL.R. 55 Mad. 72, that a question of registration may arise in 
such cases, though there is also authority to the contrary. If in the present 
case there was anything to suggest that the arrangement under the deed gave 
rise to the various partner’s shares in immovable property being different from 
the shares which they held prior to thé dissolution,the question of registration 
of Ex. A might have been a more serious difficulty in the plaintiff's way. But 
there has been no suggestion anywhere that during the partnership stage the 
partners were not entitled to equal shares and if all that happened at the time 
of the deed was that their respective rights and liabilities were fixed in parti- 
cular ways as regards the movable assets and that as regards the immovable 
properties they continued to hold the same shares in them as they had prior 
to the dissolution, the deed cannot be rejected on the ground of non-registra- 


tion. 

Appeal against the decree of the District Court of Ananta- 
pur in A.S. No. 28 of 1930, preferred against the decree of the 
Court of the District Munsiff of Gooty in O.S. No. 353 of 
1928. 

Ch. Raghava Rao for Appellant. 

Kasturi Seshagiri Rao for Respondents. 

The Court delivered the following 

JupementT.—This second appeal arises out of a suit for 
the recovery of the plaintiff’s one-third share in certain itenis 
of immovable. property and for incidental reliefs. It is the 
plaintiff’s case that his deceased brother Yerikalappa, the 
second defendant and Nettekalappa the father of the first de- 
fendant were partners in an Abkari business from 1892 to 1904, 
that out of the funds of that business they purchased the suit 
properties, that in 1904, there was a dissolution and settlement 
of accounts between them evidenced by Ex. A, that under that 
arrangement provision was made for the discharge of debts 
and for division of the outstandings and that as regards the 
immovable properties which had been purchased with the 
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funds of the partnership, the three partners agreed that they 
should be entitled to the same in equal shares. The plaint 
adds that for many years after the date of Ex. A, Yerikalappa 
and after his death the plaintiff as his surviving brother were 
receiving his one-third share of the income of the suit proper- 
ties. The plaint prayed for division of the immovable proper- 
ties thus held in common. The first defendant, who is the 
principal contesting defendant, pleaded ignorance of the alleged 
partnership and of all that is said to have happened in 1904, 
though in the written statement some kind of reference is made 
to a dissolution 25 yearsago. The positive case put forward 
on behalf of the first defendant was that the items now claimed 
by the plaintiff to be the common properties of the partners 
were the self-acquisitions or separate properties of the first 
defendant’s father and the first defendant also raised pleas of 
limitation and adverse possession. 


A number of issues were framed in the case and they were 
substantially decided in the plaintiff’s favour by the first Court 
which gave him a decree for partition. On appeal, the learned 
District Judge reversed the trial Court’s decree and dismissed 
the suit partly on certain grounds of law and partly on what 
may best be described as a mixed finding. Hence this second 
appeal by the plaintiff. So far as the lower appellate Court’s 
judgment can be described as embodying a finding of fact, such 
finding is based on such an obviously erroneous approach to 
the case that I am unable to accept it as a finding binding on 
me. 


The learned District Judge accepts the existence of the 
partnership alleged in the plaint and its dissolution in 1904, 
and also seems to agree with the trial Court’s view that the 
items of immovable property now claimed were purchased 
with the funds of that partnership. Though with reference to 
Ex. A he makes some observations suggesting a feeling of dis- 
trust in his mind, I do not read them as throwing any doubt on 
the genuineness of Ex. A because the first defendant himself 
accepts its genuineness. What seems to have oppressed the 
learned Judge is that in spite of Ex. A the first defendant’s 
father was allowed to have the properties registered in his own 
name during all the time that he lived, that is, up to 1918, and 
that he was allowed to enjoy the properties exclusively. The 
strongest disproof of the exclusive enjoyment or exclusive 
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deed Ex. D in that family which proceeds on the footing that 
the family had only a third share in these items; and without 
any conceivable reason or explanation, the learned Judge 
brushes it aside with the remark that the recital in Ex. D that 
the first defendant’s family was entitled only to a third share 
in those properties might be due to the ignorance of the first 
defendant as to the exact properties to which he and his father 
are entitled. The first defendant never pleaded ignorance and 
till he came into the witness-box he had never suggested that 
there has been any mistake in this respect in Ex. D. Even 
when he was put questions about Ex. D he nonchalantly pre- 
tended ignorance that there was any such statement in Ex. D. 
It passes my comprehension how the learned Judge when asked. 
to consider the weight of an-admission of that kind by a party 
could ignore it on some guess of his own without any plea or 
explanation by the party making the admission. 


If it were necessary for the case, I should be prepared to- . 
say that Ex. D is the strongest proof that the first defendant’s. 
family must have been giving to the other two sharers their 
shares of the income; but it is not necessary for the purpose of 
the case to come to any such finding. It is sufficient to rely: 
upon Ex. D for two purposes (1) to repel all suspicion which. 
the learned Judge gratuitously casts on Ex. A because so late 
as in 1921, Ex. D asserts just the one-third right which Ex. A. 
gave to the first defendant’s family, and (2) to negative the 
plea of adverse possession ; the first defendant candidly admits. 
in the witness-box that he never asserted any exclusive title in. 
himself to the knowledge of the plaintiff and in the face of 
the claim of a title only to one-third in Ex. D it is impossible- 
to hold that the first defendant who was only a co-tenant could. 
ever have proved ouster of the plaintiff. 


The learned Judge’s suspicion against Ex. A seems tohave- 
been excited by the disappearance of the later pages in Ex. A.. 
No question has been put suggesting any particular hypothesis. 
as to this disappearance. In the very nature of things the- 
book could not have been in the plaintiff’s custody from the- 
outset and so long as the genuineness of Ex. A is undisputed,. 
it seems to me immaterial for the purpose of the decision of 
the questions raised in this case, what happened in the course- 
of the later business said to have been carried on in partner- 
ship between the plaintiff and the first defendant’s father. If 
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the first defendant had pleaded that in connection with the 
later partnership the rights of the parties as settled at the time 
of Ex. A had been changed, I can understand a comment about 
the disappearance of the later pages in Ex. A or the non- 
production of accounts relating to the later partnership. 
Neither in the written statement nor in his evidence did the 
first defendant put forward any such case. His whole case 
was that the property was from the very beginning the separate 
property of his father except as regards a one-third in certain 
items in respect of which the case as put forward through 
D.W. 2 was that the plaintiff’s brother gave it up some 
time in 1901. This last story is clearly disproved by Ex. A. 
In this state of the pleadings, I am unable to appreciate the 
learned Judge’s criticism against the plaintiff’s case, on the 
ground that the Court has not been put in possession of any 
information as to what happened in connection with the later 
partnership. Neither party made these later transactions any 
„part of the case and the plaintiff was therefore not called upon 
to adduce any information about what happened during that 
later partnership. Knowing something of the habits of the 
people of this country, I am unable to attach any importance 
to the registry in the revenue records in the first defendant’s 
father’s sole name or to the issue of patta inhisname. In the 
face of Ex. D, these considerations seem to me very slender to 
base any argument upon. I have therefore no doubt that the 
first defendant on whom the onus should properly be laid of 
disproving the continuance of the title evidenced by Ex. A 
has wholly failed to discharge that onus and that on that 
ground the finding of the trial Court in plaintiff’s favour on 
the question of title should be restored. 

The learned District Judge has also decided against the 
plaintiff on two points of law (1) a question of limitation and 
(2) a point of registration. So far as the decision on the 
question of limitation is concerned, I am tunable to accept the 
learned Judge’s conclusion that Art. 106 is any bar to the 
maintainability of the present suit. In Gopala Chetty v. Vijaya- 
raghavachariar! the Privy Council recognise the possibility 
that on a dissolution the partners may settle the accounts of 
the partnership between themselves. If that has been done, 
there is no longer any question of a suit for dissolution and 
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Thiru- 
malappa 
v 


Ramappa. 


Thiru- 
malappa 
v 


Ramappa. 


516 THE MADRAS LAW JOURNAL REPORTS. [1937 


accounts within the meaning of Art. 106. That is just what 
happened in this case. Ex, A is admittedly a memorandum 
drawn up on the dissolution of the partnership and embodying 
the settlement between the partners as to their respective rights 
on settlement of the accounts of that partnership. I fail to 
see how any question of Art. 106 arises after that stage. The 
decision in Gobardhan v. Ganeshi Lal! cited before me by the 
learned Counsel for the respondent is clearly distinguishable. 
In that case, there had been no settlement of accounts between 
the partners after dissolution and the suit itself was brought 
as one for dissolution and taking of accounts. The Court 
however found that by reason of the death of one of the 
partners, the partnership had become dissolved in law more 
than three years before the institution of the suit. It was 
therefore obviously a case in which the accounts of a dissolved 
partnership had to be taken. To sucha suit Art. 106 cleatly 
applies. An attempt was then made to dissociate so much of 
the . plaintiff’s claim as related to. certain items of immovable 
property from the bar under Art. 106. . The learned Judges, ` 
if I may say so, rightly held that such a dissociation was 
impossible. It was not a suit governed by Art. 142 or Art. 144; 
the immovable properties were claimed on the very ground 
that they formed part of the partnership assets and where the 
accounts had not been taken, no Court could grant relief in 
respect of some items alone of the partnership without taking 
the accounts of the partnership as a whole. It is in those 
circumstances that the learned Judges observed that a right to 
a division of the house could not be established until after a 
full account had been taken. of all the partnership assets and 
as a suit for the latter purpose was barred, it was not possible 
to grant any independent relief in respect of the items of 
immovable properties alone.. 

The objection under the Registration Act has caused me 
greater difficulty, not on the particular ground adopted by the 
learned District Judge but on a somewhat different ground. 
The learned District Judge speaks of a transfer of title from 
the partnership to the partners individually, as the reason for 
insisting upon the registration of Ex. A. That perhaps is not 
a correct way of putting it; because a partnership is not a legal 
entity like an incorporated body and during the subsistence of 
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the partnership the title to immovable properties brought into 
the partnership or purchased with its funds vests in the 
partners and not in the partnership as such. As pointed out 
in Samuvier v. Ramasubbier! it follows from the provisions 
of S. 253 of the Contract Act that all immovable property 
purchased with partnership funds must be deemed to be held 
by the partners as joint owners. Though Ex. A is therefore 
not a transfer from the partnership to the individual partners, 
there can be no doubt that a settlement arrived at on a dissolu- 
tion might vest the immovable properties of the partnership in 
the former partners in proportions very different from the 
interests held by them during the subsistence of the partnership. 
S. 253 (1) of the Contract Act provides that the share of each 
partner in the partnership property is the value of his original 
contribution increased or diminished by his share of profit or 
loss. It would thus follow that while partners may be joint 
owners of the partnership property they need not necessarily 
be owners in equal shares. On a dissolution, when the partners, 
settle their affairs, they may either allot to one or other of 
them particular items in entirety or in varying shares not 
necessarily in the particular proportion of the share of each 
partner in the whole partnership property. There is much to be 
said in favour of the view taken in Samuvier v. Ramasubbier| 
that a question of registration may arise in such cases, 
though there is also authority to the contrary. If in the 
present case there was anything to suggest that the arrange- 
ment under Ex. A gave to the various partners shares in 
immovable property different from the shares which they held 
prior to the dissolution, the question of registration of Ex. A 
might have been a more serious difficulty in the plaintiff’s way. 
But there has been no suggestion anywhere that during the 
partnership stage the partners were not entitled to equal shares 
and if all that happened at the time of Ex. A was that their 
respective rights and liabilities were fixed in particular ways 
as regards the movable assets and that as regards the im- 
movable property they continued to hold the same shares in 
them .as they had prior to the dissolution, I do not feel that 
I am bound to reject Ex. A on the ground on non-registration. 
Under S. 45 of the Transfer of Property Act, the presumption 
in the case of co-owners, in the absence of evidence to the 
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contrary, is that they held the property in equal shares and that 
is just what Ex. A provides for. Itis on this narrow ground 
that I have come to the conclusion that Ex. A is not inadmis- 

sible on the ground of want of registration. 


I accordingly allow the second appeal and setting aside 
the decree of the lower appellate Court restore the decree of 
the District Munsiff with costs here and in the lower appellate 
Court, payable by the first defendant. 


Leave granted. 
K. C. —— Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 
PRESENT :—LOoRD THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 
Mahabir Prasad and another .. Appellants* 
v. 
Syed Mustafa Husain and others `. Respondents. 


Mahomedan Law—Shiahs—Wakf—Oral statemeni—Whether amounts to 
will—Evidence of persons present—Distinction between wakf bil wasiyat and 
wasiyat bil wakfi—Dedication to wakf by widow and adult children of deceased 
—Condition that minor children also should join after attaining age—Validity 
of wakf—Death illness—Conveyance of entire property to wife in lieu of 
do wer—Validity. 

The distinction between a wakf by will in the direct form or wakf bil 
wasiyat and a will by testament or wasiyat bil wakf is one of form and not of 
substance. It is between a will which conveys the property on the death of 
the testator to the mutawalli as wakf or atleast impresses the character 
of wakf immediately on the testator’s death anda will which makes a gift of 
property with a direction to the donee to create the wakf desired or gives a 
direction to the heir, executor, or other representative to that effect. 

Agha Ali Khan v. Altaf Hasan Khan, (1892) 1.L.R. 14 All. 429 (F.B.) and 
Bagar Alt Khan v. Anjuman Ara Begam, (1903) L.R. 30 I.A. 94: LL.R. 25 
All. 236 (P.C.), referred to. 

Upon a question whether an oral statement amounts to a will the greatest 
care must be taken and strict proof must be required. The Court must be 
made certain that it knows what the speaker said and must from the circum- 
stances and from the statement be able to infer for itself that testamentary 
effect was intended in addition to being satisfied of the content of the direc- 
tion given. The question must be answered primarily upon a scrutiny of 
the evidence given in the case by persons present when the statement was 
made. 

Where the immediate dedication to a wakf made by the widow and the 
major children of a deceased person is conditional upon the other children 
doing likewise when they came of age, then the dedication not being absolute 
is bad altogether and cannot take effect. 





* P, C. Appeal No. 80 of 1934. 19th March, 1937. 
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Suraya: Baillie’s Digest of Mahomedan Law, 1869, Part II, p. 218, relied 
-on. 


Quaere.—Whether or not it is open to a Shiah Mahomedan in spite 
-of death illness to make a gift to his wife of the whole of his estate in lieu 
-of dower. 


Ghulam Mustafa v. Hurmat, (1880) I.L.R. 2 All. 854; Abbas Ali v. Karim 
Baksh, (1908) 13 C.W.N. 160; Esahag Chowdhry v. Abedunnessa Bibi, (1914) 
LL.R. 42 Cal. 361; Tyabji’s Principles of Mahomedan Law, 2nd Edn., p. 814 
and Ameer Ali’s Mahomedan Law, 4th Edn., Vol. I, p. 63, referred to. 


Decision of the Chief Court of Oudh reversed. 

Appeal from a judgment and decree of the Chief Court of 
‘Oudh at Lucknow affirming a judgment of the Subordinate 
Judge. 

J. M. Parikh and R. Parikh for Appellants. 


J. M. Pringle for Respondents. 


19th March, 1937. Their Lordships’ judgment was deli- 
vered by 


Sır Georce Ranxin.—On the 13th April, 1918, one Mir 
Fida Husain, a Mussulman of the Asna-Ashari sect of the 
Shias died leaving him surviving a widow, six sons of whom 
two were minors, and three daughters of whom two were 
minors. The appellants are judgment creditors of three of 
the sons—namely, Mohammad Askari, Hasan Askari and Baqar 
‘Mehdi—who were all of full age at the date of their father’s 
death. In execution of money decrees against these sons the 
appellants in 1928 attached certain of the properties left by Mir 
Fida Husain, in consequence whereof they were impleaded 
as defendants 1 and 2 in the suit out of which this appeal 
arises. 

This suit was brought on 17th October, 1929, by two of 
Mir Fida Husain’s daughters seeking to establish that the 
whole of the properties left by their father, including the pro- 
perties attached: by the appellants, were wakf property. The 
learned Subordinate Judge has held that the shares (in all 
thirteer.-twentieths) which would ordinarily be inherited by the 
widow, and by the four sons and one daughter who were of age 
at the time of their father’s death, had become wakf property; 
but that the remaining seven-twentieths were not included in 
the wakf. The Chief Court of Oudh has held in effect that 
the wakf extends to the whole of the property left by Mir Fida 
Husain, which may be taken as worth about a lac of rupees 
and to have produced a gross income of over Rs. 13,000 per 
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annum leaving a balance, after payment of land revenue, of 


Rs. 7,766. 


A week or ten days before his death on 13th April, 1918, 
Mir Fida Husain, as both Courts in India have found, made 
a statement, the precise effect of which is now in question. It 
is spoken to by five witnesses, two of whom gave evidence 
on commission, and three at the trial before the learned 
Subordinate Judge. All his heirs are said to have been present 
when the statement was made, but though the five witnesses. 
include a son-in-law, a nephew and a niece, none of his children 
have given evidence. Three witnesses at least are of good. 
position—a Deputy Collector, a Hakim and an Honorary 
Magistrate. In fact after his death—in August, 1918— 
Musammat Azmat-un-nisa, the widow, was, with her sons’ 
consent, recorded by the revenue authorities as entitled for her 
life to the whole of her late husband’s properties. Two and a 
half years after the death—namely, 16th December, 1920, a 
registered deed was entered into by the members of the family 
in the following terms: 


Whereas it was the desire of our father, the late Mir Fida Husain, that 
he should make a wagf of his property in favour of his children so that the 
property be saved from being wasted and with this particular object in view, 
the deceased got a draft prepared but owing to illness and the severity of his. 
maladies, he could not get an opportunity to complete the deed and therefore 
a few days before his death, the deceased expressed his desire to all of us, 
his children, and made a will to us to the effect that after his death, mutation 
in respect of the entire property should be got effected in favour of our 
mother as absolute owner in lieu of her dower debt and he directed our 
mother to make a wagf in favour of children in respect of the entire property 
as her own; whereas after the death of our deceased father, the mutation of 
names was accordingly got effected in favour of our mother ; but in the appli- 
cation for mutation, owing to a misapprehension of our intention, some such 
words came to be entered as seem to show that the ownership of our mother 
is limited to her life only and whereas this has given rise to complaint and 
displeasure on the part of our mother so for the satisfaction and the removal 
of the complaints of our mother, and with a view to enforce the intention and 
will or our late father, we, the sons of the late Mir Saheb, do hereby affirm 
and reduce to writing that in conformity with the oral will of our late father, 
our mother, Musammat Azmat-un-nisa Begam, after the death of our father, 
has become the absolute owner of the entire assets of our late father and 
that we have no right in his assets.. We, Musammats Amir Bano, Shabbir 
Bano and Safdari Bano, the daughters of the late Mir Saheb, do hereby 
declare and reduce to writing that under the will of our deceased father, our 
mother, Musammat Azmat-un-nisa Begam has become the absolute owner of 
his entire assets; that under custom we, the daughters, have no right to any 
legal share as against our aforesaid brothers nor do we wish to obtain any 
such right in the face of our late father’s oral will and his desire and that 
our mother, Musammat Azmat-un-nisa Begam, is owner of the entire estate. 
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left by our deceased father, a detail whereof, so far as the immovable pro- 
perty is concerned, is given below. Wherefore these few presents have been 
reduced to writing by way of a deed of relinquishment so that it may serve 
as an authority and be of use when required. 


To this deed the widow and all the children whether 
major or minor were made parties, the only notice taken 
of the disability of minors being that the eldest son signed 
as guardian for Asqhar the youngest. The deed de- 
nominates itself ‘‘dastbardarinama” which is translated 
“deed of relinquishment”. There was in fact no custom to 
exclude daughters from inheritance. The question whether 
and to what extent the recitals in this deed can be relied upon 
as correctly representing the nature and effect of what was said 
by Mir Fida Husain, is an important question in the present 
case. The trial Judge was of opinion that the deed gives the 
import of what was said by Mir Fida Husain, but wrongly 
represents his speech as a will though it was intended only 
as advice to his heirs as to how they should act after his 
death. 


On the 28th January, 1922, the widow, Musammat Azmat- 
un-nisa, executed a deed of wakf of which the opening recital 
was in these terms: 


Whereas my deceased husband died leaving the following property worth 
about a lac of rupees and after him, according to his desire and will, the said 
property came into my ownership and possession in lieu of dower debt; 
whereas his other heirs, out of their own free will and consent, having 
executed a deed of relinquishment, dated 16th December, 1920, registered on 
20th December, 1920, in respect of the said property, admitted my ownership 
and thus I am the absolute proprietor in possession of the said property and 
enjoy all proprietary powers with regard to the same, whereas the whole of 
the said property is free and immune from all sorts of transfers, like sale, 
mortgage, gift, etc., and I wish to make a perpetual wagf of the said property 
in favour of children in conformity with the wish and will of my husband, so 
that the said property, as a memorial of my late husband, having remained 
free and immune from all kinds of transfers, his children should, in perpe- 
tuity, be profiting from the same while a portion of the profits thereof from 
this very time and the entire profits, in the absence of the existence of 
children, should continue to be spent on charitable purposes in perpetuity, 
whereby I and my deceased husband should continue to be benefited from 
such a religious wagf (spiritually). 


By the terms of this wakfnama, it was provided that the 
lady herself should be the first mutwalli; that after her the 
office should go to the eldest in the male line and in default to 
the eldest among the daughters’ male issue; that Rs. 120 per 


annum should be paid to an old servant; that the marriage 
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expenses of daughters should be met out of the income; that 
Rs. 560 should be spent annually on religious ceremonies; that 
certain specified houses should remain in the occupation of the 
sons and their successors; and that the produce of the lands 
held in khas should be divided in a certain way and on certain 
terms. i 


The main destination of the profits was that each daughter 
should get an allowance of Rs. 300 per annum and that the 
balance of the income should be divided equally among the sons 
for their maintenance. Upon the death of a son or daughter, 
his or her male issue was to get in equal shares what he or she 
would have received if alive. On the death of any male recipient 
without leaving male issue his widow and thereafter his daugh- 
ters were to take his share; on failure of these it was to be 
divided among the other male issue of the settlor’s son to 
whose branch he had belonged; and in default thereof was to 
go to the other sons of the settlor or their representatives. 
There was an ultimate destination of the profits, in the absence 
of any person entitled under the conditions of the deed, to 
the effect that “they shall be spent upon such educational 
enterprise as might benefit students of the Asna-Ashari 
sect ”. 


A wakf-alal-aulad having thus been made of Mir Fida 
Husain’s property, it was acted on for two years, more or less; 
but on. 21st October, 1924, five of the sons sued the widow and 
the sixth brother for cancellation of the deed of wakf and 
partition of the property. The defendants consented, a pre- 
liminary decree for partition was passed on 13th February, 
1925, and after final decree on 22nd October, 1925, the property 
ceased in September, 1926, to stand in the name of the widow 
as mutwalli, and was recorded in the names of the widow and 
the sons according to the shares stated in the partition decree. 
The daughters had been altogether ignored in this partition 
suit, but one of them Musammat Shabbir, unsuccessfully 
objected in the mutation proceedings, and filed a civil suit on 
the 10th September, 1926, asserting in the alternative her 
rights by inheritance and her rights under the wakf. This 
suit having been dismissed in two Courts was nevertheless still 
pending on appeal before the Chief Court on 7th May, 1929, 
when it was compromised on the basis of the validity of the 
wakf. diis : 
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Meanwhile the widow had died on .26th January, 1929, 
and certain of the sons had incurred debts secured and un- 
secured exceeding in all half a lac of rupees, and were in 
trouble with their creditors. Among other efforts to protect 
their rights, on 18th March, 1929, Musammat Amir, and on 
llth May, 1929, her sister Musammat Shabbir, filed objections 
to the execution sale of certain of the properties left by their 
father which had been attached by Mahabir Prasad (the first 
of the present appellants) in execution of a decree against two 
of her brothers, Mohammad Askari, and Hasan Askari. The 
objections of both sisters were disallowed: hence the present 
suit. 

The first question is as to the statement made by Mir 
Fida Husain shortly before his death and the effect thereof. 
Three views seem on the evidence to be possible. First, the 
view of the Chief Court that he made an oral testament for 
a wakf (wasiyat bil wakf). Second, the view of the trial 
Judge, that what he said was not intended as an oral will but 
was advice to his family to secure the protection of a wakf by 
first constituting his widow as full owner in lieu of her dower 
debt so that she could make a wakf. Third,—an intermediate 
view—that what he said amounted to an oral will purporting 
to give all his property to his widow in lieu of her dower, it 
being left to her to make her own wakf of her own property 
but without any attempt to impose a legal obligation so to do. 

Mir Fida Husain was a practising lawyer of Rae Barelli 
and had studied the Wakf Validating Act (VI of 1913). The 
evidence is that he had intended to make a wakf-alal-aulad 
himself and there is some evidence that a draft deed had 
been in part prepared. Before he had completed his scheme 
he found himself as a Shia in the position that without the 
‘consent of his heirs he could not deal with more than one-third 
of his estate. The doctrine of marz-ul-maut (death illness) 
prevented his doing so by gift and the ordinary law prevented 
his doing so by will. Consent of the heirs (if sui juris) could, 
however, be- given in the case of a will before or after the 
testator’s death. Whether or not it was open to him in spite 
of death illness to make a gift to his wife of the whole of his 
estate in lieu of dower is a moot point [cf. Ghulam Mustafa v. 
Hurmati, Abbas Ali v. Karim Baksh? and Esahaq Chowdhry v. 
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Abedunessa Bibil, Ameer Ali « Mahommedan Law ”, 4th Ed., 
Vol. I, p. 63, and Tyabji “ Principles of Muhammadan Law”, 
2nd Ed., p. 814, differ in their-views]. Such a transaction, as 
the cases show, has been treated as a sale: in which view how- 
ever a registered instrument would be necessary. It is not the 
case of anyone that he purported to make such a gift inter 
vivos; and as the evidence proves no such gift this possibility 
may be discarded. The approach of death made it necessary 
for Mir Fida Husain to do something and yet impossible to 


complete anything by his own act. In this dilemma what did 
he do? 


Their Lordships cannot agree with the Chief Court that 
what he is. proved to have said can be regarded as founding a 
wakf by will whether in the more direct form (wakf bil 
wasiyat) or, as the Chief Court thought, by testament for a 
wakf (wasiyat bil wakf). This distinction, much discussed in 
Agha Ali Khan v. Altaf Hasan Khan? and Baqar Ali Khan v. 
Anjuman Ara Begam8, lost most of its importance by the 
decision of this Board in the latter case. The distinction is one 
of form and not of substance as Sir Arthur Wilson therein 
explained. It is between a will which conveys the property on 
the death of the testator to the mutwalli as wakf, or at least 
impresses the property with the character of wakf immediately 
on the testator’s death, and a will which makes a gift of pro- 
perty with a direction to the donee to create the wakf desired, 
or gives a direction to the heir, executor or other representative 
to that effect. On the evidence it is clear that Mir Fida 
Husain intended the property to become vested in his widow 
as her own property in lieu of dower, though how he intended 
this result to be brought about is not so clear. This intended 
result is strong to negative the case of wasiyat bil wakf and 
the complete absence of detailed instructions as to the provi- 
sions of the proposed wakf, and other circumstances point 
firmly in the same direction. Their Lordships consider that a 
wasiyat bil wakf is not made out by the evidence, 


As already noticed, the trial Judge. was of.opinion that 
Mir Fida Husain’s statements were at the time of the deed of 
relinquishment (December, 1920) represented as amounting 





1. (1914) LL.R. 42 Cal. 361. 2. (1892) LL.R. 14 All. 429 (F.B.). 
3. (1903) L.R. 30 LA. 94: I.L.R. 25 All. 236 (P.C.). 
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to an oral will though in fact they were merely intended to 
point out a device whereby after his heirs had inherited in 
the ordinary way they should effect what he could no longer 
effect himself, a wakf-alal-aulad. Accordingly the learned 
Judge regarded. the deeds of 16th December, 1920, and 28th 
January, 1922, as evidencing and carrying out an agreement 
made between the widow and her children with the result that 
it was good so far as regards the children who were of age 
and wholly void under the Indian Contract Act (S. 11) as 
regards the four who were minors. 


Upon a question whether an oral statement amounted to 
a will the greatest care must be taken and strict proof must 
be required. The Court must be made certain that it knows 
what the speaker said and must from the circumstances and 
from the statement be able to infer for itself that testamentary 
effect was intended in addition to being satisfied of the content 
of the direction given. Their Lordships fully agree with the 
learned Trial Judge that on the question whether the statement 
was intended by Mir Fida Husain to have testamentary effect 
the deed of 16th December, 1920, is by no means conclusive. 
The absence of the sons from the witness box and the 
inconsistent conduct of so many of the heirs enforce this 
opinion. The question must be answered primarily upon a 
scrutiny of the evidence given in this case by persons present 
when the statement was made, and it is difficult for the plain- 
tiffs to put their case higher than the evidence of their most 
cautious witness. As to the terms of the actual statement, the 
nephew and the niece gave evidence which if fully believed 
would mean that Mir Fida Husain was making an oral will, 
but the evidence of the Deputy Collector (son-in-law) and the 
Hakim which is more objective and precise does not necessarily 
involve any. such implication. This is all the more important 
that Mir Fida Husain was a lawyer unlikely to have been 
content with an oral will, and very unlikely, if he did decide 
to make one, to have omitted the most elaborate expression of 
his intention that his words should be regarded as a solemn 
testamentary disposition. Their Lordships are accordingly 
unable to hold that the words used by Mir Fida Husain had 
any greater effect that the learned trial Judge was satisfied 


of, and the third of the views abovementioned must like the 
first be rejected. 
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The next question for decision is whether the wakf can 
stand if it has to be regarded as resting upon an agreement to 
which the widow and the five major children were the parties, 
the four children who were minors being in no way bound 
thereby. Both Courts in India have thought that the wakf 
can on this footing be held valid so far as regards the shares. 
of the widow and the major children. The question has to be 
answered by examining the particular provisions of the 
wakfnama of 28th January, 1922, and upon a scrutiny thereof 


‘their Lordships are of opinion that the wakf must fail altogether. 


To apply the provisions of the deed to thirteen-twentieths of 
the property after seven-twentieths had been taken away by 
partition would in their Lordships’ view produce results which 
no one intended. 


Even if it be assumed that no child whose share was not 
bound by the deed could take benefit under it, the provisions 
as to expenditure on religious ceremonies (Rs. 560) and 
servants pension (Rs. 120), as to particular houses and groves 
going to each son, and as to the office of mutwalli would be 
altered in their operation and effect by the absence of four out 
of the nine sharers and seven-twentieths of the property. This 
is emphasised by the fact that what each son is to take is a 
share in the residue of the income; and also by the fact that 
the motive of the parties was to carry out the wishes of Mir 
Fida Husain who never had envisaged a wakf-alal-aulad which 
should not include all his property and all his family. The 
hopelessness of the attempt to create the intended results by 
agreement so long as there were minor children explains no 
doubt the early determination, evidenced by the partition suit 
of 21st October, 1924, to repudiate the wakf. It must, 
moreover, be borne in mind that if the immediate dedication 
of their own shares by the widow and major children was 
conditional upon the other children doing likewise when they 
came of age, then the dedication not being absolute was bad 
altogether [Suraya: Baillie’s Digest of Moohumudan Law, 
1869, Part II, p. 218]. The result is that the suit fails and 
must be dismissed. 

The Chief Court, on the footing that Mir Fida Husain 
had made a testament for a wakf (wasiyat bil wakf), were of 
opinion that two minor sons, who on coming of age had 
refused assent as heirs to this bequest, could change their 
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minds and by assenting make valid what had been void and 
even sweep away securities granted by themselves. Their 
Lordships must not be taken to accept this opinion. It was 
contended that if the compromise of 7th May, 1929, made 
before the Chief Court in Musammat Shabbir’s suit was 
collusive, then the decree of the District Judge confirming 
dismissal. of her suit became binding upon her as res judicata, 
but this contention in their Lordships’ opinion is erroneous. 
It was argued before both Courts in India that the wakfnama 
of 28th January, 1922, was wholly void by reason that 
Musammat Azmat-un-nisa had provided for herself as mutwalli 
an allowance of Rs. 600 per annum and for other mutwallis 
Rs. 300 per annum only. Abadi Begum v. Kaniz Zainab! was 
cited in support of this argument but was in their Lordships’ 
opinion rightly distinguished by the Chief Court and the 
contention was not pressed at the hearing of this appeal. 

Their Lordships will humbly advise His Majesty that 
this appeal should be allowed, that the decrees of both Courts 
in India should be set aside and the suit dismissed. The 
plaintiffs must pay the appellant’s costs throughout but may 
recover one-ninth of such costs from each of the defendants 15 
to 21. There will be no order as to any other costs. 

Solicitors for Appellants: T. L. Wilson & Co. 

Solicitors for Respondents: Watkins and Hunter. 

R. C. C. Appeal allowed. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Fort 
William in Bengal.] 


PRESENT :—Lorp RUSSELL OF KILLOWEN, LORD MACMIL- 
LAN AND SIR Jonn WALLIS. 


Sri Sri Iswari Bhubaneshwari Thakurani .. Appellant* 
v. 
Brojo Nath Dey and others .. Respondents. 


Hindu Low—Religious Endowmenis—Deed of dedication to private idol 
—Provision for upkeep of worship, residence, etc-—Ultimate surplus convey- 
ed to shebaits or family members—Effect—Possession by non-shebait to the 
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exclusion of idol—Acquisition of title by prescription-—Fact of joint posses- 
sion with shebait member of family if relevant. 


The effect of a valid deed of dedication is to place the property compris- 
ed in the endowment extra commercium and beyond the reach of creditors. 
The dedication is not invalidated by reason of the fact that members of the 
settlor’s family are nominated as shebaits and given reasonable remuneration 
out of the endowment and also rights of residence in the dedicated property. 
The dedication moreover may be either absolute or partial. The property 
may be given out and outto the idol or itmay be subject toa charge in 
favour of the idol. The purposes of the dedication may be directed to ex- 
pand as the income increases, or the purposes may be prescribed in limiting 
terms so that if the income increases beyond what is required for the fulfil- 
ment of these purposes it may not be protected by the dedication. 


A deed dedicating property to a private idol provided inter alia that 
certain property including a house was for the location of the idol and the 
residence of the shebaits. Other properties included in the schedule to the 
deed were granted to the auspicious feet of the deity as debutter, and out of 
their income was to be reserved sufficient money for taxes and repairs to 
the properties which included the Thakur Bari or place where the deity was 
located and the residence of the shebaits. The shebaits were then directed to 
have the worship performed and to feed the poor, etc. The shebaits were 
further directed to purchase Government securities with the surplus result- 
ing annually after meeting prescribed expenses. When a large amount of 
money had thus accumulated, the shehaits were to cause tenanted houses to 
be built on the lands in the schedule, and give them for the convenience of 
residence and habitation to the grantors’ heirs. The deed in question, which 
was executed in 1888, was repudiated by the family in 1904 whereupon the 
property dedicated was declared to be vested jointly in two brothers one of 
whom was a shebait, and they enjoyed the said property. About twenty years 
thereafter a suit was instituted by the then shebait claiming the entire pro- 
perty on behalf of the idol. 


Held, that the deed effectively dedicated to the idol the property given 
for its location, namely, the Thakur Bari and the shebaits’ residence, but 
that, in respect of the other properties the deed was in substance a gift 
in favour of the settlor’s heirs generally. The destination of the ultimate 
surplus to be applied for providing additional premises for the benefit of 
the heirs showed that there was a charge upon the property for the upkeep 
of the idol and that the idol could not claim to have an absolute right to such 
property. 

Held also, that the possession of the property for the statutory period 
without interruption had given the person who was not a shebait a title by 
prescription as he was in no way affected by any fiduciary disability attach- 
ing toa shebait and the fact that he was in joint possession with the 


_ shebait did not affect his right. 


Appeal (No. 13 of 1935) froma judgment and decree 
dated 13th May, 1932, of the High Court of Judicature, Fort 
William (Rankin, C.J. and Costello, J.), reversing a decree 
of the High Court in its Ordinary Civil Jurisdiction, dated 
19th December, 1930, and made by Buckland, J. 


M. H. Rashid for Appellant. 
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L.P. E. Pugh, L. De Gruyther, K.C., J. M. Pringle and 
W. Wallach for Respondents. 

8th April, 1937. Their Lordships’ judgment was deliver- 
-d by 

_ Loro MAacMILLAN.—On the 5th May, 1888, Rakhal 

‘Chandra Dey, since deceased, and his brother Brojo Nath Dey, 
the first respondent, executed a deed of dedication of certain 
‘properties in the environs of Calcutta in favour of a female 
-domestic Hindu deity, who, by her shebait Mohini Dey is the 
present appellant. On the 5th April, 1896, the same two 
‘brothers as individuals by deed of sale sold and, conveyed to 
themselves as shebaits of the deity certain land in the district 
of Hooghly. The main question in the appeal relates to the 
efficacy of the deed of dedication of 1888. 


Before proceeding to deal with this question, it is desira- 
ble to narrate certain events which intervened between the 
granting of the deed in 1888 and the raising of the present 
action. Rakhal Chandra Dey, one of the granters of the deed, 
‘died in 1901 leaving two sons, Pulin and his half-brother 
Satya, the latter then an infant. In 1904, in a suit brought by 
Satya, by his mother as his next friend, against his uncle Brojo 
Nath Dey and others, a consent order was pronounced setting 
caside the deed of dedication of 1888 and the deed of sale of 
1896, ordering the properties therein comprised to be divided 
into two equal shares and finding Pulin and Satya jointly 
-entitled to one moiety and Brojo Nath Dey entitled to the 
-other moiety, with liberty to Pulin and Satya to apply for par- 
tition of their moiety between them. The final decree for par- 
tition between Pulin and Satya on the one hand and Brojo 
Nath Dey on the other hand was pronounced in 1906. The 
idol was not a party to the suit. It was submitted by eminent 
counsel who appeared in the case that, inasmuch as the idol 
was a private one, the dedication could competently be set 
aside by consent of all the members of the family. Authority 
was cited for this view and it was apparently accepted by the 
‘Court as being then good law. 

In 1917 Satya came of age, and in the following year he 
‘brought a suit for partition as between himself and Pulin. In 
this suit Pulin, notwithstanding that he had been a party to the 
consent order of 1904, maintained that the properties were 
still debutter and subject to the dedication to the idol. A 
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preliminary decree for partition’ was pronounced ‘in this suit 


but no final decree has yet been passed. Pulin next in 1922 mort- 
gaged his half share in.certain of the properties for Rs. 28,000 
to persons of the name of Roy, and in 1924 he executed 
a further mortgage for Rs. 25,000 in favour of some other 
persons named Mondal. In that year Pulin died leaving two- 
sons Mohini and Jamini. Subsequently, in 1928, in execution 
of a money decree which had been obtained against Pulin. 
in 1919, his share of the properties was sold subject to the 
mortgages in favour of the Roys and the Mondals, and was. 
purchased by one Ganapati Chatterji. 


The mortgagees having instituted suits for the realisation 
of their securities, the appellant Mohini, Pulin’s son, claiming 
to be the shebait of the idol, retorted by raising the present. 
action in the name of the idol claiming that the idol was 
entitled to all the properties comprised in the deed of dedica- 
tion of 1888 and the deed of sale of 1896. The defendants to- 
the suit include Brojo Nath Dey, Satya and the mortgagees. 
under the mortgages granted by Pulin. Buckland, J., before 
whom the case came in the first instance, found in favour 
of the plaintiff, now the appellant, granting a declaration 
of her title to the properties in suit, a decree for quiet posses- 
sion and consequential injunctions. This judgment was. 
reversed on appeal, and in lieu thereof the Appeal Court 
(Rankin, C.J. and Costello, J.) held that the plaintiff was, 
entitled absolutely to only ore equal half share in the 
Thakurbari and shebait’s house at 30, Beniapukur Road, 
Calcutta, that Satya had acquired by limitation a title to 
the other half of these subjects, and that as regards the other 
properties in suit (other than the property at 45, Elliot Road,. 
the claim to which was given up) the plaintiff was entitled to. 
a charge thereon “for her upkeep, worship, expenses and _ 
ceremonies in connection therewith.” Various consequential 
directions followed including a reference to the Registrar 
to inquire and report as to what would be a sufficient sum to- 
meet the annual expenses of the upkeep and worship of 
the plaintiff idol and of the ceremonies in connection therewith: 
as provided in the deed of 1888. 


The learned Chief Justice in his judgment deals with the 
effect-of the consent order of 1904, and states that he is. 
not prepared to hold on the strength of a well-known passage 
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in the judgment of this Board in Konwur Doorganath Roy v. 
Ram Chunder Sem that there is in Hindu law any warrant for 
the proposition that at any particular time by consent of all the 


parties then interested in the endowment a dedication in favour: 


of a private idol may be set aside and he finds in addition in 


the present case special reasons why the consent decree, 


of 1904 should not be held to have validly terminated the 
debutter character of the properties. Their Lordships are not 
called upon to consider this question for none of the respon- 
dents at their Lordships’ bar maintained that the consent order 
precluded the present appellant from raising the issue of the 
continued validity of the endowment, and their Lordships, 


therefore, say nothing upon the subject. They take note. 


of the matter only as one episode in the somewhat chequered 
legal history of the endowment. 
The two grounds on which the judgment of the Appeal 


Court was challenged before their Lordships related to the- 


interpretation placed upon the deed of dedication by the 
Appeal Court and to the plea of limitation upheld in favour of 
Satya. 


As to the first of these matters, the learned Judge of first 
instance states that ‘it has not been argued that there 


was no valid dedication or that the idol was not effectively. 
endowed with the properties in suit by the deed of 1888.” In. 


the Appeal. Court, however, the defendants were allowed to 
raise the question of the construction of the deed of dedica- 


tion. . It is fully dealt with in the judgment of the learned 
Chief Justice and must now in turn be considered by their: 


Lordships. 


The material provisions of the dedication deed: are con- 
veniently summarised by the learned Chief Justice in the 


following passage from his judgment: 


“ The Deed of 1888 opens by describing how Lalchand and ET 
[the uncle and father of the granters Rakhal and Brojo] established the deity. 


in their lifetime, how. they prospered, how they bought land on Royd Street 
and in Entally, how ‘with the income of all the said lands and with the 
money earned by them’ they used to cause daily and special shebas to 


be performed, Brahmins and poor persons to be fed and festivals to be- 


observed. It then recites that Lal Chand died, that Kalachand purchased 
land on Elliot Road, that he continued the Sheba and festivals as before, 


that he intended to build a house on the land in Entally for the location of the- 
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Thakuranis and for the residence of the Shebaits and to make the house and 
the lands specified in the schedule Debutter, but that he died before carrying 
out his intention; that after his death Rakhal ‘with the income of all 
the said lands’ caused the Sheba to be performed and people to be fed 
as before; that when Brojo had attained majority, the two brothers had been 
carrying on the Sheba, etc., as before. The Deed then recites that Rakhal and 
Brojo had built a house for the location of the Thakurs and the residence of 
the Shebaits on the Entally land; and states that for the continuance in perpe- 
tuity of the Shebas and the feeding of Brahmins, etc., in perpetuity they grant 
the properties in the schedule to the auspicious lotus feet of the Thakuranis as 
Debutter. They make provision for the Shebdaiti right to go to their male heirs 
by primogeniture; they provide that the Shebaits should keep accounts and 
that other heirs shall be competent to inspect the accounts. “There is a provision 
for the removal from office of a Shebait acting improperly, and a provision to 
exclude females from the Shebaiti. There is a provision in certain circum- 
stances for Shebaits to be appointed by Deed. It is provided that the Shebaits 
are to employ two Durwans and a Mali and other servants for the purposes 
of the Sheba and a Tahsildar for keeping accounts, collecting rents, etc., as 
well as a Pujari to perform the worship. Then come the passages upon which 
the present question must turn. Out of the income is first of all to be reserved 
sufficient money for taxes and repairs to the Thakur Bari and the existing 
house at Entally; then out of the said income the Shebaits are to cause the 
daily and other worship to be performed and ‘at an outlay of reasonable 
expense’ shall entertain Brahmins, feed the poor.. The Deed proceeds ‘ The 
Shebaits shall purchase Government securities, that is Company’s papers: 
with the surplus annually left after meeting the prescribed expenses’. It 
provides that when a large amount of mosey gradually accumulates in this 
manner, they shall cause tenanted houses to be built on the lands specified in 
the schedule and take measures for improvement and increase of the income 
of the Debutter properties. So far, therefore, the Deed contemplates that 
there shall be a.surplus and that this surplus shall be invested so as to 
increase. 


“Tn the next pagein the Deed the Shebaits are given a right to reside in 
the house in which the deities are located and as far as practicable, other 
heirs may reside in the house. Then comes the only clause which operates to 
give an ultimate destination to the accumulating funds: The Shebaits are 
directed.‘to build with the said money additional masonry building, house, 
etc.,on the Debutter lands and give them for the convenience of residence 
and habitation of our heirs. If in the course of time the number of heirs 
becomes large, the nearer heirs shall reside in this house as far as prace 
ticable’. The remaining passages in the Deed are important in so far as they 
disclose that the tenants on the scheduled lands are mere tenants at will, 
which means that so far as occupied, the property was Bustee property: It 
states that the value of the properties granted as Debutter is Rs. 47,000”. 


In the “ schedule of properties’ annexed to the deed the 
first item is the land in Entally of over six bighas in extent, on 
which the Thakurbari stands, occupying 14 cottahs, and the 
tenanted house occupying about one cottah; the remainder of 
the Entally land is let to temporary tenants or in other words 
is Bustee property. The two other properties described in the- 
schedule are the Elliot Road property and the Royd Street 
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property, the former over four bighas in area and the latter 
over five cottahs. 


The effect of a valid deed of dedication is to place the 
property comprised in the endowment extra commercium 
and beyond the reach of creditors. The dedication is not 
invalidated by reason of the fact that members of the settlor’s 
family are nominated as shebaits and given reasonable re- 
muneration out of the endowment and also rights of residence 
in the dedicated property. In view of the privileges attached 
to dedicated property, it has not infrequently happened, as 
the Law Reports show, that simulate dedications have been 
made, and a close scrutiny of any challenged deed of dedica- 
tion is necessary in order to ascertain whether there has been 
a genuine divestiture by the settlor in favour of the idol. 
The dedication, moreover, may be either absolute or partial. 
The property may be given out and out to the idol or it 
may be subjected to a charge in favour of the idol. “The 
question whether the idol itself shall be considered the true 
beneficiary, subject to a charge in favour of the heirs or 
specified relatives of the testator for their upkeep, or that, on 
the other hand, these heirs shall be considered the true 
beneficiaries of the property, subject to a charge for the 
upkeeep, worship and expenses of the idol, is a question which 
can only be settled by a conspectus of the entire provisions of 
the will” (Pande Har Narayan v. Surja Kunwari). It is also 
of importance to consider the extent of the property alleged to 
be dedicated in relation to the expense to be incurred and the 
ceremonies to be observed in the worship of the idol. The 
purposes of the dedication may be directed to expand as the 
income increases, or the purposes may be prescribed in limiting 
terms so that if the income increases beyond what is required 
for the fulfilment of these purposes it may not be protected by 
the dedication. 


Their Lordships have read the deed of dedication with 
these considerations in mind, and they have been much assisted 
by the careful analysis to which its provisions have been 
subjected by the learned Chief Justice. They have no difficulty 
in agreeing with his conclusion that the deed effectively 
dedicated to the service of the idol the Thakurbari, or building 


1. (1921) L.R. 48 I.A. 143 at 145-146: LL.R. 43 All. 291 (P.C.). 


P.C. 
Sri Sri 
Iswari 
Bhuba- 

neshwari 
Thakurani 
v. 
Brojo 
Nath Dey. 


Lord 
Macmillan. 


PC. 
Sri Sri, 
Iswari 
Bhuba- 
“neshwari 
. Thakurani 
Broj o 
Nath Dey. 
Lord 
. Macmillan. 


534 .THE MADRAS LAW JOURNAL REPORTS. [1937 


‘in which the idol is located, at 30, Beniapukur Road on the 


Entally land and also the shebait’s house there, subject only to 
the question, to be dealt with later, of Satya’s claim under the 
Limitation Act. 


But different considerations apply with regard to the 
remaining properties comprised in the deed of dedication and 
deed of sale. In the first place, throughout the deed of dedica- 
tion the observances prescribed are repeatedly referred to as 
those originally in use to be performed, and their Lordships 
agree with the learned Chief Justice that, on a fair reading of 
the deed as a whole, it was not intended that the ceremonies 
and expenditure should increase indefinitely with the growing 
income yielded by the properties. (See Surendrakeshav Roy 
v. Doorgasundari Dasseel.) From the nature and situation of 
the properties and the directions given for their development, 
it must have been clearly contemplated that the income derived 
from them would be a growing one and must exceed the 
expenditure required for the prescribed ceremonies and 
charities. It is significant that in 1922 and 1924 Pulin was 
able to raise on mortgage Rs. 53,000 on the security of parts 
only of the properties. In these circumstances the directions 
as to the disposal of the surplus income become of much 
importance. The clause dealing with the ultimate surplus 
directs that it shall be applied in the building of additional 
premises “ for the convenience of residence and habitation of 
our heirs”. This destination, it will be observed, is not in 
favour of the shebaits, but is really in substance a gift in 
favour of the settlors’ heirs generally. 


For the reasons thus summarised, their Lordships find 
themselves in agreement with the conclusion which the learned 
Chief Justice reaches “that the only construction which it is 
possible in law to put upon the deed of 1888, notwithstanding 
the language of certain passages therein, is that there isa 
charge for the upkeep, worship and expenses of the idol, and 
that the idol cannot claim to have an absolute interest in any ` 
portion of the property which is governed by the provision 
that tenanted houses should be built on the land for the 
increase of the income of the trust. It is, I think, otherwise 
with the Thakurbari and the shebait’s house on 30, Beniapukur 
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Road”. The property conveyed by the deed of sale of 1896 
cannot be differentiated in any material respect and must go 
with the property comprised in the deed of dedication (apart 
from the Thakurbari and shebait’s house). 


It only remains to consider whether the High Court rightly 
decided that Satya had acquired by limitation a title to one- 
half of the Thakurbari and shebait’s house. Pleas of limita- 
tion were advanced in the Courts below also on behalf of the 
respondent Brojo Nath and the mortgagees deriving right 
through Pulin, but these were repelled, the Chief Justice 
holding that the office of shebaits held by Brojo and Pulin 
disabled them from possessing adversely to the idol. As this 
decision was not made the subject of appeal, their Lordships 
are absolved from the necessity of discussing the topic. 


Satya, however, was in a different position from his 
half-brother and his uncle. As the learned Chief Justice 
points out, Satya was never a shebait of the idol, and there- 
fore never was under any fiduciary disability in the matter of 
possessing adversely to the idol. When he was three years old, 
this father being dead, his mother repudiated the deed of 
dedication and by the consent decree of 1904 one-half of the 
property alleged to have been dedicated was declared to belong 
jointly to Pulin and Satya. From 1904 onwards for at least 
12 years Satya openly and without any fraudulent collusion 
enjoyed continuous possession of his share of the Thakurbari 
and shebait’s house on the basis that the consent order of 1904 
was effective and that the property was not subject to dedica- 
tion. It is so found by the learned Chief Justice in the Court 
below both on evidence and on admission, and their Lordships 
accept the finding. True, the possession of Satya for the 
12 years from 1904 was jointly with Pulin, but Satya was not 
affected by any fiduciary disability attaching to Pulin, and 
there was nothing to prevent his possession of his half from 
being adverse to the appellant idol. Their Lordships accordingly, 
see no reason to disturb the finding of the High Court in 
favour of Satya. 


The result is that their Lordships will humbly advise His 
Majesty that the appeal be dismissed and the decree of the 
High Court dated the 13th May, 1932, and filed the 3rd 
September, 1932, be affirmed. The appellant must pay to the 
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respondent Satya Charan Dey his costs in the appeal and to- 
the other respondents one set of costs among them. 


Solicitors for Appellant: Nehra & Co. 


Solicitors for Respondents: Barrow, Rogers & Nevill, 
A, J. Hunter & Co. and Douglas Grant & Dold. 
R.C. C. _——— Appeal dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT :—MR. Jusme Mapuavan Nair and MR. Jus- 
TICE STODART. 


T. S. Moidheen Pichai Sahib .. Appellant* (Plaintiff) 
v. . 
Nagoore Meera Rowther er 
others .. Respondents (Defendants). 


Res judicata—Morigage—Sub-mortgage effected by mortgagee—Suit by 
sub-mortgagee impleading morigagors and morigagee—Ex parte decree passed 
—Subsequent suit by assignee of morigage to enforce security—IWhether 
barred by reason of decree in suit filed by sub-morigagee. 


Each of three brothers executed a hypothecation bond for a certain. 
amount to the mortgagee. The mortgagee sub-mortgaged his mortgage: 
rights in favour of another person. Later, the sub-mortgagee instituted 
a suit for the sale of the hypothecated property in exercise of his rights and 
impleaded therein the mortgagee and the original mortgagors. The defen- 
dants remained ex parte and the suit mortgage having been found to be 
subsisting the Court passed a.decree in favour of the plaintiff for the amount 
sued for. The original mortgagee died subsequently and his interests in two- 
of the mortgages having been assigned over to the plaintiff he sued 
for recovery of the mortgage amount. The defendants contested the suit 
and raised the plea among others that the suit was barred by res judicata by- 
reason of the decree passed inthe earlier suit instituted by the sub-mortgagee.. 
It was shown that the sub-mortgagee’s decree was for a much smaller amount 
than the claim of the mortgagee in the later suit. 

Held, that the causes of action in the two suits were different and that the- 
later suit instituted by the assignee of the mortgage rights was not barred by 
res judicata by reason of the decree passed in the earlier suit instituted by- 
the sub-mortgagee. 

Muthukrishnien v. Viraraghava Iyer, (1912) 23 M.L.J. 430; Raghunath 
Singh v. Hansraj Kunwar, (1934) 67 M.L.J. 813: L.R. 61 LA. 362: LL.R. 56. 
All. 561 (P.C.) and Viroopakshan Nambudripad v. Chenibu Nayar, (1936). 
I. L. R. (1937) Mad. 545: (1937) 1 M.L.J. 83 (F.B.), referred to. 

Appeal against the decree of the Court of the Subordinate- 
Judge of Dindigul dated 14th July, 1930, in O.S. No. 7 of 1927” 
(A.S. No. 217 of 1930, District Court, Madura) withdrawn: 
and transferred to the High Court. 

K. V. Srinivasa Aiyar for Appellant. 


S. R. Muthuswami Aiyar for Respondents. 








* Appeal Nos. 42 and 334 of 1931. 22nd January, 1937. 





I] THE MADRAS LAW JOURNAL REPORTS. 537 


The judgment of the Court was delivered by 


Madhavan Nair, J.-—These are two connected appeals. 
The plaintiff is the same in the two suits out of which these 
appeals arise. The first defendant in the two suits are 
brothers. They had another brother. Each of these three 
brothers executed a hypothecation bond for Rs. 3,000 in favour 
of one, Usain Ali Rowther. The hypothecation bonds involved 
in these two suits are Exhibits A and B—two of the three 
hypothecation bonds. The mortgagee, Usain Ali, sub-mortgaged 
his mortgage rights under the three mortgages in favour of the 
fifth defendant, a Chetti firm under Ex. C. The sub-mortgage 
was for an amount not exceeding Rs. 9,000 that may be 
borrowed from the firm. The Chetti firm instituted O.S. No. 
34 of 1921, a suit for the sale of the hypothecated properties, 
in exercise of its rights. The present plaintiff ’s predecessor, 
Usain Ali, was the first defendant in the suit, and the mortga- 
gors were defendants 3 and 4. It was found in that suit that 
the mortgages and sub-mortgages were subsisting, and a decree 
was passed in favour of the plaintiff therein, for the amount 
sued for. In that suit, the mortgagee as well as the mort- 
gagors, were ex parte. That decree was not executed by 
the sub-mortgagee plaintiff and is at present subsisting. The 
original mortgagee having died, his interests in the two mort- 
gages were assigned over to the present plaintiff, and these two 
suits have been instituted by him for the recovery of his 
mortgage amount. Various issues were raised in the case. 
One of the issues was ‘‘ whether the suit is barred by reason 
of the decree in O.S. No. 34 of 1921 on the file of this Court”. 
On this issue, the learned Judge held that the suit was barred 
and dismissed the suit. 


In this appeal, the question argued relates to this finding. 
Counsel for the appellant contends that the suit is not barred 
by reason of that decree. The decision of the lower Court is 
based upon various considerations. One of the main grounds 
of justification is this, namely, that the cause of action of the 
mortgagee, the present plaintiff, and of the sub-mortgagee who 

was the plaintiff in the original suit is one and the same and 
` that the cause of action was exhausted by the previous suit and 
the decree, and it cannot therefore be agitated again in 
` a subsequent suit. With this opinion we cannot agree. No 


doubt the sub-mortgage is an assignment of the mortgage, but 
68 
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in this case it must be observed that the mortgages amounted 
to Rs. 9,000, and what was sub-mortgaged was only a sum 
up to Rs. 9,000 and the exact amount involved in the previous 
suit, O.S. No. 34 of 1921, was only Rs. 958. So, on the facts, 
itis clear that there is no complete assignment of the cause 
of action of the mortgagee in favour of the sub-mortgagee. 
Apart from this, as we have said, it is clear that the causes of 
action of the two suits are different. (See Muthukrishnien v. 
Viraraghava Iyer\.) The learned Judge after referring to the 
decision in Muthu Vijia Raghunatha Ramachandra Vacha 
Mahali Thurai v. Venkatachallam Chetti? which says that the 
sub-mortgagee can bring a suit for the sale of the mortgaged 
property, says that: 

“Muthu Vijia Raghunatha Ramachandra Vacha Mahali Thurai v. 
Venkatachallam Chetti? did not decide that a sub-mortgagee could sue to 
recover the debt due to his mortgagor, but only that the sub-mortgagee could 
in suing to recover his own debt bring to sale the properties mortgaged to 
his mortgagor instead of merely bringing to sale his mortgagor’s interest. 
His interest in what was mortgaged to his mortgagor was held sufficient to 
entitle him to sell what was mortgaged to his mortgagor. It would be going 
agreat deal further to hold that the sub-mortgagee could sue on the cause 
of action open to his mortgagor to recover the debt due to the latter”, 


In the present case, it is clear that the sub-mortgagee’s 
claim being only for Rs. 3,400 and odd could never have sued 
on the cause of action open to his mortgagor which was 
to recover a sum of Rs. 9,000. So, the main ground relied on 
by the learned Judge does not apply. In this connection, 
it may also be pointed out that the learned Judge says, just as 
the second suit for redemption is held barred, a second suit for 
sale should also be held to be barred. But recently the Privy, 
Council has held in Raghunath Singh v. Hansraj Kunwara that 
a second suit for redemption does lie. (See also Viroopakshan 
Nambudripad v. Chembu Nayar).4 So, that parity of reasoning 
also cannot apply. It was then pointed out by the learned 
Judge that the decree passed in the previous suit is a bar to the 
present suit. Ex. III provided only for the payment to the 
sub-mortgagee of the amount due to him and for the sale of 
the mortgaged property and for the sale proceeds being applied 
towards the discharge of the sub-mortgage and the balance to 
be paid to the mortgagee. The decree as it stands does not 


“1, (1912) 23 M.L.J. 430 at 433. 
2. (1896) 6 M.L.J. 235: I.L.R. 20 Mad, 35. 
3. (1934) 67 M.L.J. 813: L.R. 61 LA. 362: I-L.R. 56 All. 561 (P.C.). 
4, (1936) I.L.R. (1937) Mad. 545: (1937) 1 M.L.J. 83 (F.B.). 
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make any provision for the realisation of the amount due to 
the original mortgagee. The decree therefore in the form in 
which it stands does not preclude the.original mortgagee from 
asserting his rights; Form No. 11 has been referred to by the 
learned Judge in this connection to show that in a properly 
framed decree in a suit by the sub-mortgagee, the mortgagee’s 
right to institute a subsequent suit is taken away. But Form 
No. 11 provides for a decree in a suit brought by the sub- 
mortgagee. That decree does not give a mortgagee a right to 
sell. It gives him a right to pay off the sub-mortgagee, but it 
does not give him a right to sell the property and to recover 
his dues. No doubt the amount which he is entitled to will 
be ascertained, but there is no means to. bring the property to 
sale. So the provisions of the decree cannot stand in the way, 
of assertion of his rights by the mortgagee in a subsequent 
suit. The result of the learned Judge’s finding is that the 
mortgagee will have to lose all his rights because the sub- 
mortgagee does not execute the decree in his present suit. 
That cannot be right, and we do not think that there is any, 
prohibition in law against the mortgagee afterwards instituting 
a suit in the assertion of his cause of action which as we have 
held is separate from that of the sub-mortgagee. In our 
opinion the suit is maintainable. 

Another question raised was “ whether the suit document 
has been discharged in the manner alleged by the first defen- 
dant”. In view of the Judge’s finding that the suit was not 
maintainable, a decision on this point was unnecessary. But 
still the learned Judge on an application made by the defen- 
dant in I. A. No. 181 of 1930 has given a decision that it 
cannot be said that the defendants are in any way barred from 
raising the plea of discharge. We do not express any opinion 
on this decision as the’ learned Judge, having regard to his 
decision under Issue 2, cannot obviously have considered it 
with all the fullness it deserves, and as pointed out by the 
learned Counsel for the appellant, a correct decision on this 
point would depend also on certain facts which are raised in 
the pleas of the defendants which have not been dealt with in 
the learned Judge’s discussion of the question. In these 
circumstances, it will be open to the lower Court to consider 
this issue also in deciding the case along with the other issues. 
As we have held that the suit is maintainable, we remand the 
two suits to the lower Court for disposal according to law. 
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Court-fee in these appeals will be refunded. The appellant is. 
entitled to his costs, but he will get the same only in one 
appeal, namely, in Appeal No. 42 of 1931. 

B. V. V. Cases remanded.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice BURN AND Mr, JUSTICE LAKSH- 
MANA Rao. 
Sri Jagannadha Rajamoni Raj Deo 
(minor) by Guardian, the Sub- 





Collector, Chicacole .. Appellant® (2nd Respon- 
dent) 
v, 
V. Ramachandra Rao .. Respondent ` (Petitioner- 


Decree-holder). 


Madras Court of Wards Act (I of 1902), S. 45—Meaning of words ‘decree 
capable of execution by sale of immovable property’—Decree for payment of 
money—Altachment by decree-holder of moneys of estate in Collector's 
hands—G. O. declaring such decrees transferable to Collector—Attachment of 
moneys not good—Decree to be transferred to Collector for execution—Civil 
Procedure Code (V of 1908), S. 68—No bearing on the question. 

It would be wrong to hold that the words ‘decree capable of execution. 
by sale of immovable property’ appearing in S, 45, Court of Wards Act, apply- 
only to decrees in which applications have already been made for attachment: 
and sale of immovable property. The character of the decree is not in any 
way altered from time to time by the procedure which the decree-holder- 
may adopt in execution of it. 

Where a decree-holder had a decree directing a Zamindar and his son to 
pay the creditor a certain amount from out of the properties of their estate 
in their hands, and the decree-holder prayed for attachment of the amount. 
of funds belonging to the estate in the possession of the Sub-Treasury under 
O. 21, r. 52 of the Code, but -the Sub-Collector who had taken management of 
the estate took exception to it on the ground that under S.45 of the Madras. 
Court of Wards Act the Local Government had declared that “ the execution 
of decrees passed by the Civil Court which are capable of execution of sale: 
ofany immovable property of the said ward. . . .... 5 >» shalk 
be transferred to the Collector of the District”. 

Held, that this decree which was for payment of money was one which: 
was capable of execution by sale of immovable property of the Ward and 
therefore in pursuance of the Government order it must be transferred for 
execution to the Collector. 

Per Lakshmana Rao, J.—The decree in this case is undoubtedly capable 
of execution by sale of immovable property of the Ward and S. 68 of the 
Code of Civil Procedure has no bearing. The language too is different and. 
it is not permissible to construe S. 45 of the Court of Wards Act with 
reference to the terms of S. 68 of the Code of Civil Procedure which 
provides for transfer of the execution of decrees against immovable 
property in any local area to the Collector. 





* C. M.A. No. 424 of 1936, + 26th July, 1937. 


6 
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Appeal against the order of the Court of the Subordinate 
Judge of Chicacole dated 9th September, 1936 and made in 
E. P. No. 29 of 1936 in O. S. No. 57 of 1931 on the file of 
Sub-Court, Berhampore. 

The Advocate-General (Sir A. Krishnaswami Aiyar) for 
Appellant. 

B. Jagannadha Das for Respondent. 


The Court delivered the following 

Jupements. Burn, J.—This appeal is preferred by the 
‘Court of Wards from the order of the learned Subordinate 
Judgeof Chicacole passed in Execution Petition No. 29 of 1936 
in O.S. No. 57 of 1931. The respondent holds a decree against 
the son and the adopted son of the late Zamindar of Mandasa 
directing them to pay the plaintiff from out of the properties 
-of the Mandasa estate in their hands Rs. 7,966-10-9 with interest 
thereon at six per cent. per annum from the 7th November, 
1931, till payment. The decree-holder prays for attachment 
of the amount of Rs. 15,000 belonging to the Mandasa estate 
in the possession of the Sub-treasury of Ichchapur under 
O. 21, r. 52. The Sub-Collector of Chicacole who has taken 
over the management of the estate takes exception on the 
ground that under S. 45 of the Madras Court of Wards’ Act 
the local Government has declared that: 

“The execution of decrees passed by the Civil Court which are capable 
of execution by sale of any immovable property of the said ward. . . . ¢ 
shall be transferred to the Collector of the Vizagapatam District”. 

As the learned Subordinate Judge observes, the question 
for consideration is what is the meaning of the expression 
*decrees capable of execution by the sale of any immovable 
property of the ward’? The learned Advocate-General contends 
that this description is wide enough to cover an ordinary 
‘decree for the payment of money such as this one, since a 
‘decree for the payment of money can at any time be executed 
by attachment and sale of the immovable properties of the 
judgment-debtor. The contention raised for the decree-holder, 
which is supported by Mr. Jagannadha Das in this Court, is 
that the expression “capable of execution by the sale of 
immovable property ” must’ be understood with reference to 
the execution proceedings that have actually been taken. The 
suggestion is that since the decree-holder has not in fact applied 
for attachment and sale of immovable properties, therefore 
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the decree is not one which is capable of execution by the sale 
of immovable property. The learned Subordinate Judge has. 
accepted this argument but in my opinion he has been misled 
in so doing. The learned Subordinate Judge says that: 


“ The decree-holder’s capacity to sell the property is co-existent with his. 
desire to sell the same”. 


This, in my opinion, displays some confusion of thought.’ 
It is not correct to say that the decree-holder’s capacity is co- 
existent with or in any way dependent upon his desires. He 
may be perfectly capable of selling the property but may not 
wish to do so. In fact, that was the state of mind in which 
he was when this execution petition was lodged. No one could 
allege that the decree-holder had not the capacity to bring the 
judgment-debtor’s immovable property to sale. He was fully 
clothed with that capacity by the provisions of the Civil 
Procedure Code, but he had no desire to sell the immovable. 
property. What he preferred to do was to attach the cash in 
the sub-treasury. The learned Subordinate Judge appears to. 
have confused the question of the description of the decree 
with the method which the decree-holder may adopt to execute 
his decree. The expression ‘decree capable of execution by 
sale of immovable property’ appears to me to be intelligible 
and clear and I am’ not prepared to restrict it in the way. 
suggested by Mr. Jagannadha Das. In my opinion it would be 
wrong to hold that this description only applies to decrees in 
which applications have already been made for attachment and 
sale of immovable property. I think that the character of the 
decree is not in any way altered from time to time by the 
procedure which the decree-holder may adopt in execution of 
it. It is common place to say that an ordinary money decree~ 
may be executed by attachment and ‘sale of movable or 
immovable property or by arrest and detention or by the 
appointment of a receiver. All these remedies may be adopted. 
in sticcession; but it would be wrong to say that the character: 
of the decree was varied from time to time in accordance with 
the method adopted by the decree-holder for enforcing it. 

Mr. Jagannadha Das is prepared to argue that if this. 
wide meaning is allowed to the expression ‘ capable of execu- 
tion by the sale of immovable property’ almost any kind of 
decree can be brought within it. I am not prepared to enter 
upon a discussion of whether it would be feasible, e.g., tœ. 
bring a decree for restitution of conjugal rights within this or’. 
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not. I am quite clear that this decree which is for the payment 
of money is one which is capable of execution by sale of 
immovable property of the ward and therefore disagreeing 
with the learned Subordinate Judge I hold that it is a decree 
which in pursuance of the notification of the Government (G.O. 
Ms. No. 1236 Revenue dated 7th June,1936) must be transferred 
for execution to the Collector of Vizagapatam District. 

For these reasons I think the appeal should be allowed 
and the order of the learned Subordinate Judge set aside. The 
respondent decree-holder will way the costs of the appellant. 

Lakshmana Rao, J.—I agree and would only add that the 
nature or character of a decree does not depend upon or vary 
with the mode of execution adopted by the decree-holder. The 
decree in this case is undoubtedly capable of execution by sale 
of immovable property of the ward and S. 68 of the Code of 
Civil Procedure has no bearing. The language too is different 
and it is not permissible to construe S. 45 of the Court of 
Wards Act with reference to the terms of S. 68 of the Code 
of Civil Procedure which provides for transfer of the execu- 
tion. of decrees against immovable property in any local area 
to the Collector. 

a KEC — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. JusTIcE VENKATASUBBA Rao AND MR. 

Justice NEwsam. 


Kamalathachi and others .. Petitioners* (Respondents 


2, 3 and 6 in Appeal 
No. 75 of 1931 on the 
file of the High Court) 
v. 
Meenakshi Achi and others .. Respondents (Appellant 
F and 4th and 7th Res- 
pondents in do.). 


Civil Procedure Code (V of 1908), S. 110—Leave to appeal to Privy 
Council—Requiremenis to be satisfied. 


Where in a petition for leave to appeal to the Privy Council it was 
contended by the respondent that when there were two claims made, one to 
the property and the other to an account, it should be deemed that there were 
two distinct subject-matters relying on Venkitasami Chettiar v. Sakkutti 
Pillai, (1936) 44 L.W. 533, and that for the purpose of granting of leave each 
should be considered separately. 


et A aaee 


* C.M.P. No, 2800-of 1937, 9th August, 1937, 
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Held, that when on both the points submitted, the High Court’s decision 
was really a reversing one and if it would lead to an anomaly to grant the 
right to property without passing a decree for an account, leave should be 
granted, when also as regards the value, the case fulfils the requirements of 
S. 110, Civil Procedure Code. 

Petition under S. 110 and O. 45, rr. 2, 3 and 8 of the Code 


of Civil Procedure (Act V of 1908), praying that the 
High Court will be pleased to grant a certificate enabling the 
petitioners herein to appeal to His Majesty in Council against 
the judgment of the High Court in Appeal No. 75 of 1931, 
preferred against the decree of. the Court of the Subordinate 
Judge of Kumbakonam in O.S. No. 9 of 1927. 

T. V. Muthukrishna Aiyar for N. A. Krishna Aiyar, S. R. 
Subramania Aiyar, M. S. Venkatarama Aiyar and N. K. 
Ananthapadmanabhan for Petitioners. 

K.S. Krishnaswamy Aiyangar, R. Gopalaswamy Aiyangar, 
S. Ramanujam, T. R. Sreenivasa Aiyangar and S. Sankara 
Aiyar for Respondents. 

The Order of the Court was delivered by 

Venkatasubba Rao, J.—-This is an application for leave 
to appeal to His Majesty in Council. The plaintiff in the suit 
claimed that the property in question belonged in four equal 
shares to herself and her three sisters defendants 1, 2 and 3. 
The suit was resisted by the first defendant, who asserted that 
she was exclusively entitled to the property and denied that it 
was divisible into four shares. There was a further prayer in 
the plaint that the first defendant should be directed to render 
an account of her management of the property. First, dealing 
with the question of title, the learned trial Judge accepting the 
plaintiff’s contention held that the property was divisible into 
four shares. Then as regards the claim to an account, the 
learned Judge held that on the analogy of the principle appli- 
cable to the manager of a Hindu coparcenary that the first 
defendant’s liability to account was restricted to the property, 
as it existed at the time of the suit. There was a mortgage 
for about Rs. 65,000 representing the income from the estate, 
executed by the first defendant’s husband.one Balaguruswami 
Odayar in her favour, and the learned Judge held that in 
respect of this item alone, the first defendant was liable 
to account and passed a decree to the effect that the mortgage 
interest belonged to all the four sisters. There was an appeal 
to the High Court, and the learned Judges held that on 
the question. of title, that the first defendant was solely entitled 
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fo the property. The title put forward by the plaintiff having 
been thus negatived it necessarily followed that no relief could 
be granted on the basis of the first defendant’s accountability. 
The learned Judges therefore did not give any finding, and 
indeed there was no need to do so, on the question of the first 
defendant’s liability to account. i 


The present application for leave by the plaintiff’s legal 
representative and defendants 2 and 3 is opposed on behalf of 
the first defendant, but the opposition is partial as will be seen. 
The plaintiff’s claim is divisible, it is said, into two parts: first, 
the right to the property itself; secondly, the right to an 
account. It is not disputed that the requirement of S. 110, 
Civil Procedure Code, as to the pecuniary value of the subject- 
matter is fulfilled. In regard to the first part of the claim, the 
High Court’s judgment being a reversing one, the request for 
leave is not opposed. But it is said that the High Court’s 
judgment in regard to the second part of the claim is an 
affirming one and it must therefore be shown that the appeal 
involves some substantial question of law. From the facts 
adverted to above, this contention, it will be seen, is obviously 
wrong. The lower Court did not wholly disallow the claim to 
an account. The finding that the mortgage belonged to 
the four sisters is tantamount to holding that the first defen- 
dant was liable to account in respect of the sum covered by it, 
in other words, the finding involved that the first defendant 
was not solely entitled to the amount but her right extended 
only to a fourth part of it. This being so, the judgment 
of the High Court which negatived this right, cannot be said 
‘to be an affirming judgment. The respondent’s contention 
must therefore be overruled. 


Further, to give effect to this contention would lead to. 


an anomaly. Supposing the Privy Council disagreeing with 
the High Court should find in favour of the plaintiff, is. 
the restricted leave (which alone under this contention we can 
grant) to fetter their Lordships and prevent them from giving 
effect to their decision, that is, by passing a decree for 
an account? There can be no doubt whatsoever that we ought. 
not to make an order leading to an anomaly of this sort, 
It has been contended that when there are two claims 
made, one to property and the other to an account, it should 
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Venkitasami Chettiar’ v. Sakkutit Pillai! and that for 
the purpose of the granting of leave each should be considered 
separately. In the view we have taken, it is unnecessary 
to consider this question. 


In the result, we hold that the judgment of the High 
Court is a reversing one and certify that as regards the value 


of the subject-matter, the case fulfils the requirements of 
S. 110. 


Leave is granted. 
> ARG: ——— Leave granted. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao, 

The Champion Automobiles, Ltd. 

by director K. M. Rao ... Petitioners* (Plaintiffs) 

v. 

The Chartered Bank of India, 

Australia and China, Esplanade, 

Madras .. Respondents (Defendants). 


Contraci—Collecting bank—Liability of—Goods sent by post parcel in 
favour of bank—Bank intimating the arrival of the parcel to the owner but 
not the date of arrival—Owner paying money to bank—Bank giving papers 
necessary to receive the parcel, to owner—Parcel sent back by the time to 
consignor—If bank liable to refund the money—Misrepresentation. 


A firm of merchants in Madras C. A. Co., entered into a contract with 
E. Co. a manufacturing company of New York, through their representatives, 
the A. P..Co. in and by which they indented for certain goods. Under the 
terms of the contract an invoice had to be sent in the name of C. A. Co., the 
bill to be drawn on them through the defendant bank and the shipment of 
goods to be by post parcel and the condition as regards payment to be thirty 
days after sight—documents against payment. A post parcel was consigned 
to the defendant which arrived here on 12th December, 1932. On 12th 
December, 1932, the bank presented a bill of exchange drawn on C. A. Co., by 
E. Co.,and endorsed in their favour in and by which the drawees ought to 
pay the amount within thirty days after sight and it was accepted by C. A. 
Co., on 12th December, 1932, The bill became due and payable on 14th 
January, 1933, adding the customary days of grace which date was stamped on 
the bill itself. On 14th January, 1933, the bank presented a memorandum of 
the amonnt payable by C. A. Co., and in accordance therewith the company 
paid the amount. The bank delivered an invoice and a second bill of exchange. 
As these documents were not enough to enable the C. A. Co. to ‘obtain 
delivery of post parcel, the bank gave a letter of authority on 17th January, 
1933. When with these C. A. Co., applied to the post office for delivery, they 
were told that the parcel arrived on the 12th December, and that as it was not 
taken delivery of within thirty days though the bank was informed of its 
ET ee 
1. (1936) 44 L.W. 533. CB 
_-#C,R, P, No. 956 of 1935. - ` 110th March, 1937. 
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"arrival, it had been returned to the sender as “ not claimed ”.’ The bank had 
written to C. A. Co., on 23rd December, 1932, and 6th January, 1933, of the 
arrival of the parcel at the post office but did not therein state that it arrived 
‘on the 12th December, itself. In a suit by C. A. Co. against the bank for the 
‘recovery of the amount paid to the bank, 
. - Held, that the bank as a collecting bank is under no obligation to keep the 
goods but they are undera duty to see that by any act or omission of theirs 
the buyer is not prevented from taking delivery of the goods. It was the 
duty of the bank to have informed the buyer C. A. Co. that the goods arrived 
onthe 12th December, so that they might be made aware of the fact that if 
they are not taken delivery of by 12th January, they would be sent back, In- 
asmuch as the bank had not done so, it was clearly guilty of negligence and 
by taking the money after the goods were sent back, which fact the bank 
must be deemed to know, the bank was making a misrepresentation and was 
liable to refund the amount. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise 
the decree of the Court of the Full Bench of the Court of the 
Small Causes, Madras, in F. B. A. No. 457 of 1933 dated 15th 
March, 1935 in S. C. Sm. No. 12015 of 1933. 

M. Chelva Aiyangar and P. G. Raghavendra Rao for 
Petitioners. 

T. S. Venkatesa Aiyar for Respondents. 

The Court delivered the following 

Jupcment.—The material facts necessary for the decision 
of the points involved in this revision petition are these. .The 
plaintiffs who are a firm of merchants carrying on business 
under the name of the Champion Automobiles, Ltd., entered 
into a contract with Eis Manufacturing Company, New York, 
through their representatives the Automotive Products Com- 
pany, in and by which they indented for certain goods. Under 
the terms of the contract an invoice had to be sent in the name 
of the Champion Automobiles, Ltd., the bill to be drawn on 
them through the Chartered Bank of India and the shipment 
of goods to be by post parcel and the condition as regards 
payment to be thirty days after sight documents against pay- 
ment. On the 12th December, 1932, the Chartered Bank of 
India presenied a bill of exchange drawn on the plaintiffs by 
Eis Manufacturing Company and endorsed in their favour in 
and by which the drawees ought to pay the amount within 
thirty days after sight and it was accepted by the plaintiffs on 
the 12th December, 1932. The bill became due and payable 
on 14th January, 1933, adding the customary days of grace 
and which date was stamped on the bill itself. On the 14th 
January, 1933, the Bank -presented -a memorandum of the 
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‘amount payable by the plaintiffs and in accordance therewith 


the- plaintiffs paid a sum of Rs. 214-1-0. The defendants 


` delivered an invoice and a second bill of exchange. The 


plaintiffs complained that these documents would not enable 
them to obtain delivery of the post parcel and thereupon the 
defendants gave a letter of authority enabling the plaintiffs to 
obtain delivery of the goods from the post office on the 17th 
January, 1933. In pursuance thereof when the plaintiffs 
applied to the post office to deliver them, the post office 
authorities replied by their letter dated 24th January, 1933, 
that the parcel arrived on the 12th December, 1932, that due 
intimation thereof was given to the defendant Bank but the 


Bank requested them to keep in deposit by a letter dated 16th 


December, 1932, and as the parcel was not taken delivery of 
within the prescribed period, namely, thirty days, it was 
returned to London on 12th January, 1933, with remarks “Not 
claimed”. The suit is therefore brought for the recovery 
of the amount paid to the defendants on the ground of failure 
of consideration and as money had and received for their 
use. The defendants denied liability alleging that they were 
only a collecting Bank, that by letters dated 23rd December, 
1932, and 6th January, 1933(Exs. C and D) they duly intimated 
the arrival of the parcels to the plaintiffs, that they were under 
no obligation to keep the parcel in the post office, that they 
were not liable for the payment of the amount and that there 
wasno cause of action as against them. The learned third Judge 
of the Small Cause Court, who tried-the case, gave a decree 
in favour of the plaintiffs on the ground that the defendant 
Bank was guilty of negligence in not keeping the parcel till the 
due date of payment. On appeal to the Full Bench the learned 
Judges of the Full Bench reversed this decision on the ground 
that the Bank was under no obligation to keep the parcel and 
that there was no warranty given by them about the genuine- 
ness of these documents or the usefulness of the documents 
which they delivered to the plaintiffs. It is against this decision 
that the civil revision petition has been filed. £ 


The- question in tbis case is, is the Bank liable to etane 
the amount paid by the plaintiffs? Before deciding this question 
it isnecessary to find out exactly what the relative rights of the 
parties are under the terms of the contract and the obligation 
of the defendants in relation.thereto. The. contract was not 


I] THE MADRAS LAW JOURNAL REPORTS. 549 


with the Bank but with Eis Manufacturing Company through 
their agents the Automatic Products Company. On a fair 
reading of the contract it is clear that the plaintiffs are entitled 
on payment to have delivery of all the documents which would 
enable them to have delivery of the parcel consigned to them. 
The due date in this case was the 14th January, 1933. There- 
fore, as soon as the payment was demanded and made, the 
Bank was bound to have put the plaintiffs in possession of all 
the customary documents. If this were an ordinary c.i.f. con- 
tract, there can be no doubt what the plaintiffs would have 
been really entitled to. “ The essential feature of an ordinary 
cif. contract’? as observed by McCardie, J., in Manbre 
Saccharine Company v. Corn Products Co.1: 


“Rests in the fact that the performance of the bargain is to be fulfilled 
by delivery of documents and not by the actual physical delivery of goods by 
the vendor. All that the buyer can call for is delivery of the customary 
documents. .This represents the measure of the buyer’s right and the extent 
of the vendor's duty.” 


He later on observes: 

“Tt is also clear that he can make an effective tender even though 
he possesses at the time of tender actual knowledge of the loss of the ship or 
goods. For the purchaser in case of loss will get the documents he bargained 
for; and if the policy be that required by the contract, and if the loss 
be covered thereby, he will secure the insurance moneys. The contingency 
of loss is within and not outside the contemplation of the parties to a 
ci. contract.” i 

In such a case therefore the bill of lading represents the 
goods and the transfer of the bill of lading is enough to pass 
the property in the goods and entitle the buyer to take delivery 
of the goods and in case of loss he gets the policy of 
insurance which will compensate him in case he is not able 
to get the goods. : 


In this case there is no bill of lading because the goods 
are to be sent by parcel post; there is no policy of insurance to 
cover any question of loss. Even giving effect to the said 
principles, so’ far as they can be applied to the facts of 
this case, when the parties contemplated shipment by parcel 
post, it must be presumed that the buyer is entitled to a tender 
of all the customary documents which would be effective 
enough to obtain delivery of the goods. No evidence of what 
the customary documents are, has been given in this case. 








4. (1919) 1 K.B. 198 at 202. 
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From the correspondence it appears that a letter of authority 
from the Bank to the post office authorising the post office to 
deliver the goods to the plaintiffs was apparently treated 


as one of the documents which the plaintiffs were entitled 


to get from the Bank on payment. It will be seen that 


the post parcel was consigned to the Chartered Bank of India 
and without such a letter there could be no valid tender. 


What happened in this case is that on the 14th January the 


defendant Bank did not tender such a letter and not until the 


17th such a letter was tendered. It may be contended by the 
non-delivery of such a letter on the 14th, the Bank did not 


perform what was expected of them and there was a breach of 


the terms of the contract or obligation which the Bank must be 
deemed to have undertaken on behalf of the sellers; but as the 
plaintiffs did not complain of any such breach and-the Bank did 
deliver such a letter on the 17th, the Bank must be deemed to 
have tendered this letter on the 14th January, 1933. But the 
point in controversy between the parties is whether the Bank is 
under any obligation to keep the goods in the post office 
till the date of payment; and if the Bank is not, are they 
liable? Mr. Venkatesa Aiyar’s argument is that the Bank is a 
collecting Bank and the law fastens no obligation on them. 
The rule in regard to the liability of a collecting Bank is thus 
stated in Hart on Banking :— 

“ The collecting Banker is under no special duty, as such, to protect the 
interests of the person to whom he presents a draft for acceptance or pay- 


ment. So long as he does not give any personal undertaking or make 
any misrepresentation, he incurs no responsibility to him.” 


So it may be that the Bank is under no obligation to keep 
the goods but they are under a duty to see that by any act or 
omission of theirs the buyer is not prevented from taking 
delivery of the goods. As one of the terms of the contract is 
that the shipment is to be by parcel post, it may be assumed 
that it was inthe contemplation of the parties that such a 
parcel according to the rules of the post office could only 
be kept for a specified period and after the lapse of that period 
the goods will not be available for delivery until steps are 
taken to keep the property without being returned. So, it may 
be that the plaintiffs must be deemed to have been aware of the 
fact that thé goods cannot be kept more than thirty days after 
the arrival at.the post office if they have not been cleared in the 
meanwhile, and if the. plaintiffs are’ apprised of the date of 
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arrival, an obligation may be said to have been cast on them 
for taking steps to’ see that the goods are not sent back, 
but before such an obligation is cast upon the plaintiffs, it is, 
in my opinion, the duty of the Bank to inform the plaintiffs 
that the goods arrived on the 12th so that the plaintiffs. may be 
aware of the fact that, if the goods were not cleared by 12th 
January, they would be sent back. The letter of the 23rd 
December, 1932, simply states that the parcel relating to the bill 
arrived at the post office and that the plaintiffs are required to 
take delivery of the parcel at an early date. Ordinarily, one 
would understand that the goods arrived on that date or 
at about that date and the plaintiffs may well have thought that 
the goods would be cleared within a month from that date. 
Even in the letter of the 6th January, 1933, except the bare 
intimation that if the goods were not cleared at an early date, 
the parcel would be returned to the senders by the post office, 
no intimation of the date of arrival was given therein. It 
seems to me that the Bank was clearly guilty of negligence in 
not intimating the date of arrival to the plaintiffs. 

Mr. T. S. Venkatesa Aiyar relied on Leather v. Simpsoni 
and Guaranty Trust Company of New York v. Hannay and 
Company? for the position that the Banks in those cases were 
held not responsible when the bill of lading turned out to be a. 
forgery because they did not give any personal undertaking as 
to the bill of lading being genuine. But still, if the Bank had. 
done anything with reference to that bill of lading by which 
the buyer is prevented from taking delivery of the goods, could 
the Bank say that they are not responsible? To take a concrete 
illustration, if by some act or omission of the Bank a sheet of 
the bill of. lading is torn or burnt and the document delivered 
would not identify the goods that were shipped to the consignee, 

-could the Bank escape responsibility? The omission of the 
Bank in not intimating the date of arrival would stand on a 
similar footing and their conduct in taking the money, when 
they were aware or must be deemed to have been aware that. 
the goods were sent back to the consignors amounts to a 
misrepresentation within the meaning of the rule enunciated in 
Hart and referred to above by me. 


I therefore reverse the decision of the Full Bench. and 
restore that of the trial judge. In the result the Civil Revision 


1. (1871) 11 Eq. 398. 2. (191872 K.B; 623, -` 
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Petition is allowed, but in the circumstances of the case, 
I direct each party to bear his own costs throughout. 
S. V. V. —_— Petition allowed. 
[FULL BENCH. ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. [Ordinary Original Civil Jurisdiction. ] 

PRESENT :—Si1r Horace Owen Compton Beastey, Kt., 
Chief Justice, Mr. Justice VENKATASUBBA Rao AND MR.. 
Justice MOCKETT. 

Thayarammal .. Petitioner* (Plaintiff) 
UV 
Pitty Kuppuswamy Naidu .. Respondent (Defendant). 
M. Krishnammal by her Power 
. Agent by T. Balasubramania 
, Pillai .. Applicant. 


Practice—Power-of- -attorney agent for sutt—Appointment of advocate by 
principal direct—Power not revoked—If advocate entitled to appear—Effect of 
the power-of-atlorney—Civil Procedure Code (V of 1908), O. 3, rr. 1 and 2. 

OnéK filed a suit against her sister T and in connection with that had 
executed a power-of-attorney in favour of B to “search the records and apply 
for copies thereof in the above matter, to file into and receive from Court all 
papers relating thereto and serve affidavits, to file necessary petitions and to 
verify and sign the same, to appear and plead in person on my behalf, to 
engage advocates if necessary and to sign in their vakalats, to do all acts 
necessary in the conduct of the above proceedings and in furtherance 
thereof”. Later she gave a vakalat in favour of an advocate but B objected 
to the advocate’s appearance before his power-of-attorney was revoked. 

Held that, (i) rr. 1 and 2 of O. 3, Civil Procedure Code, do not give the — 
agent with a power-of-attorney to appear and conduct judicial proceedings 
any right to plead in Court on behalf of his principal either in the Appellate 
or Original Sides of the High Court. (i) Such a power-of-attorney holder 
does not stand in the same position as that of an advocate holding a vakalat 
and therefore the agent is not entitled to notice if his principal wants to 
appear and conduct the proceedings himself or appoints an advocate to appear 
forhim. (iii) The power-of-attorney agent cannot carry on business as a 
solicitor or attorney, drafting, engrossing and filing plaints, Judge’s summons, 
affidavits and generally issuing legal process and charge fees to the principal. 

Whether or not he is carrying on business is a question of fact in each case- 
and itis not necessary that there should be more thau one instance therefor, 


T. R. Srinivasa Aiyangar for Petitioner.. 


T. Balasubramania Pillai ee eres Agent in 
person : 


The judgment of the Court was delivered by 





“*T. O. S. No. 7 of 1935. at 21st April, 1937, 
(Application No. 1964 of 1936). 3 


IT] THE MADRAS LAW JOURNAL REPORTS. 553 


The Chief Justice —This matter has been referred to us 
iby Gentle; J. 

The following questions have been raised, namely :— 

(1) Whether an agent with a power-of-attorney to appear 
and conduct judicial proceedings has the tight of audience 
in Court; 

(2) Whether the agent is entitled to notice if his principal 
wants to appear and conduct the proceedings himself in person 
or appoints an advocate to appear for him; and 


(3) Whether the power-of-attorney agent can carry on 


‘business as a solicitor or attorney, drafting, engrossing and 
filing plaint, judge’s summons, affidavits and generally i issuing 
legal process and charge fees to the principal. 

That all three questions stand to be answered in the 
negative seems to us to be clear; but as the respondent has 
definitely asserted a right to the notice specified in Question 
No. 2 and certainly by strong implication if not by his conduct 
to the right of audience stated in Question No. 1 and the 
matters in Question No. 3 also arise both out of his conduct 
and claim, we consider that this matter which is of course of 
extreme importance to the legal pretension should be fully 
‘discussed by us. 

The matter arises in the following way. The respondent 
is the holder of a power-of-attorney given to him by one 
Krishnammal, a widow. Krishnammal had filed a suit in the 
Madras City Civil Court against her sister Thayarammal to 
get her half share in the assets of one Palla Kuppammal 
‘deceased and it was necessary to apply for a search and get 
-copies of the records in O. P. No. 58 of 1935 (T. O. S. No. 7 
of 1935) on the file of the High Court and to take further 
proceedings therein. Being unable to stay in Madras she 
appointed the respondent as agent: 


> To search the records and apply for copies thereof in the above matter, 
+o file’ into and receive from Court all papers relating thereto, to swear 
affidavits, to file necessary petitions and to verify and sign the same, to appear 
and plead in Court in person on my behalf, to engage advocates if necessary 


and to sign in their vakalats, to do all acts necessary in the conduct of the. 


above proceedings and in furtherance thereof”. 


In the before-mentioned litigation (T. O.-S. No. 7 of 


1935) a petition was posted on 16th November, 1936, before 
the Master and on that date, when the petition was called on, 


Mr, T. R. Srinivasa Aiyangar eee on behalf of Krish- 
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nammal having been given a vakalat by her.. The petition 
was adjourned and the respondent filed an affidavit on the 
26th November, 1936, stating that Krishnammal had neither 
orally nor in writing intimated to him that she did not wish 
him to appear in the litigation and without revoking his power- 
of-attorney (which he marked as an exhibit) had engaged. 
Mr. T. R. Srinivasa Aiyangar and he further stated that 
Krishnammal did this in order to deprive him of the remunera-- 
tion due to him payable by her, and he claimed that the power- 
of-attorney was of the same force and validity as that of a 
vakalat and that, unless it was revoked by formal proceedings. 
through Court, no orders could be passed on the petition. 
Therefore, by reason of the authority given to him in the 
power-of-attorney, he claimed the same right as a legal practi- 
tioner who has been given a vakalat; and since the power-of- 
attorney authorises him to plead in Court it follows that he 
claims that right; and indeed we are informed that either in 
these proceedings or in some other Lakshmana Rao, J., allowed 
him to address the Court. In view of the claim put forward. 
by the respondent in the affidavit referred to, the Master 
posted the matter before Gentle, J., for orders and he has. 
referred the matter to us and it has been fully argued here by 
by the learned Counsel for the petitioner, Krishnammal, the- 
Bar Council, the Avocates’ Association and the Attorneys’ 
Association; and we have also heard the respondent in person.. 
‘We may say at once that there is an unreported Bench decision 
of this High Court directly in point on the first question in C. M. 
P. No. 498 of 1911 where it was held by Benson and Sundaram. 
Aiyar, JJ., that a right to appear in Court for his principal’ 
given to a recognised agent by O. 3, rr. 1 and 2, Civil Procedure 
Code, does not include a right to plead, that it means simply 
that one can take proceedings to submit oneself to jurisdic- 
tion, that the High Court has under the Letters Patent and 
the Legal Practitioners Act and under Ss. 119 and 122, Civil 
Procedure Code, power to make rules as to who shall plead 
for parties before the High Court in its original and appellate. 
jurisdiction and in the lower Courts, that S. 10 of the Letters. 
Patent makes provision with regard to who alone can plead 
before the High Court and that others such as recognised. 
agents cannot have the right to plead. There are also two. 
decisions of the Calcutta High Court upon this point, namely,. 
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Hurchand Ray Gobourdhon Das v. The Bengal-Nagpur Rail- 
way Co.l and In re Eastern Tavoy Minerals Corporation, Ltd.2 
In the former, a recognised power-of-attorney agent claimed 
a right to plead in Court on behalf of his principal under O. 3, 
r. 1, Civil Procedure Code, but it was held by Jenkins, C.J., and 
Chatterjee, J., that he had no right of audience; and in the 
latter case, a director of a company holding a power-of-attorney, 
authorising him to appear for and on behalf of the company, 
to conduct and represent the company, in the proceedings 
claimed the right of audience on behalf of the company, and, 
applying the ruling in the former case, it was held that he had 
no right of audience. Itis plain from these three cases that 
rr. l and 2of O. 3, Civil Procedure Code, do not give the 
recognised agent any right to plead in Court on behalf of his 
principal either in the appellate or original sides of the High 
Court and, even if it could be contended successfully that 
O. 3 gives a right to a recognised agent to plead in Court on 
the appellate side, it is clear that he can have no such right of 
audience on the original side because of S. 119 which provides 


that: 

“ Nothing in this Code shall be deemed to authorise any person on behalf 
of another to address the Court in the exercise of its original civil jurisdic- 
tion, or to examine witnesses, except where the Court shall have in the exer- 
cise of the power conferred by its Charter authorised him soto do, or to 
interfere with the power of the High Court to make rules concerning advo- 
cates, vakils and attorneys”. 


The respondent certainly has not been authorised by the 
High Court to do so. In this connection cls. 9 and 10 
of the Letters Patent are important. Cl. 9 relates to the 
powers of the High Court as to the admission of advocates, 
vakils and attorneys; and such advocates, vakils and attorneys 
as have been approved, admitted and enrolled by the 
High Court are authorised to appear for suitors in the High 
‘Court and plead or act for them according as the High Court 
may by its rules and directions determine and subject to such 
rules and directions; and cl. 10 gives the High Court power to 
make rules for the qualifications and admission of proper per- 


sons to be advocates, vakils and attorneys, and empowers the - 


High Court to remove or suspend from practice on reasonable 
cause advocates, vakils or attorneys, and enacts thus:— 

“ No person whatsoever but such advocates, vakils or attorneys shall be 
allowed to act or to plead for, or on behalf of any suitor in the said High 


1, (1914) 19 C.W.N. 64. 2. (1933) LL.R. 61 Cal. 324. 


E.B. 
Thayar- 
ammal 

v. 
Kuppu- 
swamy 

Naidu. 


Beasley, C.J. 


F.B. 


—— 


Thayar- 
ammal 
v 


Kuppu: 

swamy 
Naidu, 

Beasley, C.J. 


556 THE MADRAS LAW JOURNAL REPORTS. [1937 


Court, except that any suitors shall be allowed to appear, plead or act on his 
own behalf or on behalf of a co-suitor”’. 


These two clauses are sufficient to dispose of the respon- 
dent’s claim and in addition, S. 8 of the Indian Bar Councils 
Act is equally definite. It is as follows:— 

“ No person shall be entitled as of right to practise in any High Court, 


unless his name is entered in the roll of the advocates of the High Court 
maintained under this Act: 


Provided that nothing in this sub-section shall apply to any attorney of 
the High Court”. 

S. 9 empowers the Bar Council with the previous sanction 
of the High Court to make rules to regulate the admission of 
persons to be advocates of the High Court. It must be 
observed that S. 8 is not limited to the right to “plead” but to 
the right to “practise”. The Legal Practitioners Act is similarly 
decisive as regards the mofussil Courts. The answer to 
Question No. 1 is so clear that no further reference to statutes 
or decided cases is necessary and it must be in the negative. 


The respondent’s contention regarding Question No. 2 is 
based on the claim that because of his power-of-attorney he 
stands in the same position as that of an advocate holding a 
vakalat by reason of O. 39 of the Original Side Rules. R. 1 


of that order prohibits a pleader from appearing, pleading or 


acting in any suit unless he has filed his vakalat in Court in 
accordance with the rules and his appointment continues under 
r. 2 until the death of his client or it is revoked under r. 3, 
which provides that the appointment may be revoked by an 
order upon a Master’s Summons in Chambers. Under r. 2-A 
if there is already a pleader on record a pleader proposing to 
file an appointment in the suit may not do so unless he produces 
the written consent of the pleader on record or unless, where 
the consent of such pleader is refused, he obtains the special 
permission of the Court; andr. 5 prevents a party who has 
filed an appointment of a pleader from appearing before the 
Court except in the absence of his pleader or to make any appli- 
cation or do any act in person so long as the appointment is in 
force; and there are similar provisions in the Appellate Side 
Rules. : By reason of these rules the respondent claims that as 
his power-of-attorney authorising him to appear in Court and 
plead on behalf of Krishnammal has not been revoked, she is 
not entitled to give an appointment to Mr. T. R. Srinivasa 
Aiyangar to act for her. But as an agent under a power-of- 
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attorney has no right of audience in Court, it follows that the 
_ power-of-attorney authorising him to plead is of no force 
whatsoever and upon that ground alone his contention must 
fail. But quite apart from that difficulty, there is no warrant 
whatever for putting a power-of-attorney given to a recognis- 
ed agent to conduct proceedings in Court in the same category 
as a vakalat given to a legal practitioner, though probably the 
latter may also be described as a power-of-attorney. The 
very rules upon which the respondent relies show that such a 
power-of-attorney or appointment as it iscalled is confined 
only to pleaders, that is, those who have a right to plead in 
Courts; and Question No. 2 must, therefore, also be answered 
in the negative. . 

Question No. 3 raises some important points and, as it is 
drafted, does not present any difficulty. Obviously a power- 
of-attorney agent cannot carry on “ Business ” as a solicitor 
orattorney. To carry on business in such capacity is to 
practise. What exactly the word “ practise ” used in S. 8 of 
the Indian Bar Councils Act means is not defined in the Act 
but it certainly must be taken to mean and include everything 
that a legal practitioner does as such in the High Court such 
as Question No. 3 refers to, namely, drafting, engrossing and 
filing plaints, Judges’ summons, affidavits, generally issuing 
legal process, and although it is not necessary to say what 
would constitute carrying on a “ business”, and each case 
would depend upon its facts, a clear case of it would be where 
an agent has made a habit of doing so, though even one inst- 
ance, might be sufficient or if an agent were to take business 
premises and to hold himself out as a law agent prepared to 
act in such matters for remuneration. Even one isolated act 
has, in England, been held to constitute “acting as a solicitor” 
rendering persons guilty of such conduct liable to be dealt with 
under S. 26 of the Solicitors Act of 1860 for contempt of Court. 
(Ainsworth, In re: The Law Society, Ex partet.) In that 
case, an unqualified person gave as agent for the defendant in 
an action the notice of appearance to the writ required by O. 12, 
r. 9, of the Supreme Court Rules, to be given by the defendant 
to the plaintiff or his solicitor and he was held to be acting in 
contravention of S. 2 of the Solicitors Act of 1843 which 
prohibits any unqualified person from “acting as a solicitor” 


1. (1905) 2 K.B. 103. 
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or “carrying on any proceeding” in the superior Courts. There, 
the unqualified person does not appear to have done this for 
remuneration at all and there does not seem to be any reason 
why even one isolated instance here should not suffice to consti- ` 
tute carrying on business or practising. As it stands, therefore, 
Question No. 3 has clearly to be answered in the negative 
also. In conclusion, we would add the following general 
observations with regard to what the claim put forward by the 
respondent really amounts to. It is that he should be accorded 
all the rights and privileges which are enjoyed by members of 
the legal profession whose qualifications for admission to its 
ranks are laid down in the rules made by the Bar Council with 
the sanction of the High Court, and whose professional conduct 
thereafter is regulated by rules of practise and professional 


etiquette and who are subject to the disciplinary control of the 


High Court; whereas the respondent need possess no qualifica- 
tions whatsoever as regards education and character and is not 
bound by any rules of professional conduct or etiquette and is 
not subject to the disciplinary control of the High Court or of 
any one; and there can be no better example than this case 
itself affords of the highly objectionable result such a claim 
may lead to and actually has led to here, because the respondent 
claims to be remunerated by his principal for his services in 
question and before us stated that the condition regulating his 
payment is that he is to receive it only if the result of the 
proceedings is successful but not otherwise. On his own 
admission, this is a transaction which, if entered upon by a 
legal practitioner, would at once render him liable to strong 
disciplinary action, for-to engage in speculative litigation is a 
grave breach of professional conduct. Yet his claim is that he 
is free to undertake‘such business and this is only one example 
of probable resultant evils. 


Reference answered in the negative. 


S.V.V. — 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice VENKATASUBBA RAo AND MR. 
JUSTICE CORNISH. 


M. A. R. R. M. Viswanathan 


Chettiar .. Appellani* (Plaintiff) 
v. ees 
Ramanathan Chettiar and 
others ' 4. Respondents (Defendants 


2 to 4 and nil). 


Hindu Law—Trading family—Deed of mortgage executed by manager to 
pay off debts—What lender has to prove~Death of mortgagee before suit— 
Suit to enforce morigage by assignee from morigagee—Contest as to validity 
of mortgage—Defendanis summoned to produce their accounts but failing to 
do so—Decree on basis of adverse inferences against defendants—Failure of 
plaintiff to adduce evidence if material. 


Where there is a joint family business the manager has authority to 
Taise money not only for the payment of debts but also for the purpose of 
carrying on the business. Where the deed of mortgage executed by the 
manager of a trading family recites that the amount was borrowed for the 
purpose of paying off the trade debts of the family, the lender discharges the 
‘duty by showing that there were in fact trade debts in existence, that is to 
say, that the debt had been incurred in the course and for purposes of the 
trade. There his duty ends, and he is not bound to prove further that in 
the incurring of the debts the manager had acted prudently; nor is he requir- 
ed to prove that the debts could not have been discharged otherwise than by 
borrowing the amount from him. | 

Mayne's Hindu Law, 9th Edition, pp. 398 and 399 and Niamat Rai v. 
Din Dayal, (1927) 52 M.L.J. 729: L.R. 54 I.A. 211: 1.L.R.8 Lah. 597 (P.C.), 
relied on. È 


Where in the case ofa trading family a certain sum of money was 
advanced on mortgage to the manager for the purpose of paying off certain 
trade debts of the family, and the, mortgagee having died subsequently, an 
assignee from him instituted a suit on the mortgage and the other members 
-of the family contested the alienation, and thereupon the plaintiff applied to 
the Court that the defendants might be directed to make discovery of their 
account books but the first defendant, who was the manager and the execu- 
tant of the mortgage, stated that the books had been deposited with certain 
persons and that he did not know what had happened to them, and though 
the plaintiff again tookout asubpoena against the first defendant for the 
production of the account books at the hearing the accounts were not pro- 
duced and the defendants also did not go into the witness-box. 


Held, that the circumstances indicated that the defendants deliberately 
withheld from the Court evidence bearing on the question which was parti- 
cularly within their knowledge, thatit was proper for the Courtto draw 
adverse inferences against them, and that the existence of the debts which 
had-been discharged, having been either admitted or not denied by the parties, 
the Court could decree the claim of the plaintiff, even thoughno evidence 
had been adduced on his behalf as to the existence of those debts. 





* Appeal No. 190 of 1931, 20th April, 1937. 
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Guruswami Nadar v. Gopalaswami Odayar, (1919) 36 M.L.J. 568: LLR. 
42 Mad. 629, relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Devakotta in O. S. No. 29 of 1927. 

V. Radhakrishnayya, V. Rajagopala Aiyar and T. V. 
Ramiah for Appellant. 


M. Patanjali Sastri, R. Kesava Aiyangar and R. Swami- 
natha Aiyar for Respondents. 


The judgment of the Court was delivered by 


Venkatasubba Rao, J.—The question which this appeal 
raises is whether the mortgage debt is binding upon defendants 
2, 3and 4. The actual executant of the said bond was the 
first defendant, but he purports to have executed it not only on 
his own behalf but also as the “family manager and guardian 
of his undivided younger brother”, the second defendant, who. 
was then a minor. All the defendants resisted the claim, even 
the receipt of the consideration having been denied by the first 
defendant. There was a further allegation that so far as 
defendants 2 to 4 were concerned the debt was not incurred for 
a purpose binding upon the joint family. The learned trial 
judge has come to the conclusion that consideration was paid, 
with which we unhesitatingly concur. The facts may be 
shortly stated. A person by name Chockalinga had three 
daughters-by his first wife but no male issue. Thereupon he 
adopted the first defendant as his son. Subsequently he marri- 
ed a second wife and the second defendant was his son by her. 
Egappa Chetty the mortgagee is the husband of one of Chocka- 
linga’s daughters by his first wife. The mortgage was grant- 
ed in December, 1916, and it was assigned to the plaintiff, a 
relation of the parties, in January, 1924. Egappa died about 
the year 1926. The suit was filed in 1927 and was heard in 
1930. Chockalinga was carrying on a family trade, which 
upon his death devolved upon his sons, and it is not disputed 
that on the date of the mortgage bond, the first defendant was 
conducting a family trade at two centres, namely, Devakottah 
and Colombo. There is a recital in the deed to the effect that 
the amount mentioned as the consideration, namely, Rs. 5,000, 
was borrowed for the purpose of discharging the debt due by, 
the family firm at Colombo. At the trial the account books of 
Egappa were produced which show that the amount was paid to. 
the first defendant by mesne profits of a hundi. Both the Ist 
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and the second defendants were debited with Rs. 5,000, the 
drawee of the hundi having been credited with a like sum. 
The entries were made on the 15th January, 1917, the date on 
which the deed was registered and the credit entry recites that 
the drawee is entitled to interest from the 22nd December, 
1916, the date of the mortgage bond. There is absolutely no 
ground shown for discrediting the accounts, and we must as 
already stated, hold that the lower Court’s conclusion on this 
point is perfectly correct. 

The learned trial Judge, however, has held that it has not 
been shown that the debt is binding upon the other defendants, 
and itis this finding that the plaintiff as the appellant here 
attacks, According to the recital in the deed, the amount was 
borrowed for the purpose of paying off the trade debts of the 
family. The question that’ arises is, whether that recital is 
true; for, inthe case of a trading family the lender is not 

` called on to prove more than that such debts did in fact exist. 
What is a necessary or beneficial purpose is a question which, 
in the case of a trading family, is governed by considerations 
different from those that apply to an ordinary Hindu copar- 
cenary. The lender discharges his duty by showing that there 
were in fact trade debts in existence, that is to say, that the 
debts had been incurred in the course of or for purposes of the 
trade. There his duty ends and he is not called on to prove 
further that in the incurring of the debts the manager had 
acted prudently; nor is he required to prove that the debts 
could have been discharged otherwise than by borrowing the 
amount from him. To hold differently would be to throw 
upon the lender a duty so onerous that no ordinary man can 
be expected to perform adequately. Moreover, it would neither 
be reasonable nor in the interests of the borrowing family 
itself to require the lender to make an investigation and 
ascertain whether the manager could have carried on the trade 
more advantageously by pursuing a different course. As Mayne 
observes in his Hindu Law it is the same fundamental principle 
that is applied both in the case of a trading family and a non- 
trading family. Only in the application of the principle the 
considerations that are to be borne in mind are different. The 
incurring of debts is a necessity to a trading family, while it 
would not be to anon-trading family. Therefore it follows: 


“ Even where the debts in fact are incurred merely for the personal pur- 
poses of the manager, tbey will bind the family if they are within the osten- 
71 
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sible authority of the manager as conducting the family business. So itis 
that those that deal with him and to whom he incurs debts are not puttupon 
inquiry as to whether the debts were incurred for the benefit of necessities 
of the family, so long as they are incidental to the family business.” (Mayne’s 
Hindu Law, 9th Ed., pp. 398 and 399.) 


With this statement of the law we entirely agree. Indeed, 
whatever doubts might have been once entertained on this 
question the point now seems concluded by authority. Their | 
Lordships of the Judicial Committee point out that where there 
is a joint family business, the manager has authority to raise 
money not only for the payment of debts but also for the. 
purpose of carrying on the business. It might be argued that 
it would be better to close down the business than to raise more 
money to carry iton. Their Lordships refute such an argu- 
ment and declare that it would be unreasonable to require a 
lender or purchaser to go into questions of this kind as to 
which he would rarely be in a position to form a sound 
opinion. (Niamat Rai v. Din Dayall.) 

This being the correct view, the question that arises is as 
already stated, whether the recital in the mortgage deed is 
true, in other words, whether in point of fact there were trade 
debts to be discharged. Let us now turn to the written state- 
ment of the first defendant who making common cause with 
the second resisted the plaintiff’s suit. He admits categori- 
cally that in the ancestral trade which he was conducting there 
were debts amounting to Rs. 5,000 or Rs. 6,000 which remain- 
ed to be discharged on the date of the bond. He admits again 
that for the purpose of discharging those debts, the suit bond 
was executed, but goes on to say that for certain reasons the 
consideration was not actually received and that he was there- 
fore obliged to utilise other monies for satisfying the debts. 
As regards this non-receipt of the consideration this case has 
been, as already stated, rightly disbelieved. So much for the 
first defendant’s written statement. Now turning to the state- 
ment filed by the second defendant there isno suggestion made 
anywhere that there were no debts in existence. On the con- 
trary he asserts: . 

“ No portion of the consideration of the suit bond was utilised for dis- 
charging the debts due by the said firm ” 

Thereby implying that there were debts which had to be 
paid off. (Seé also another allegation to the same effect in 
paragraph 13.) 


1. (1927) 52 M.L.J. 729: L.R. 54 I.A. 211: LL.R. 8 Lah. 597 (P.C.). 
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Egappa, as already stated, had died before the date of 
the suit. The plaintiff, with a view to prove that there were 
debts in existence, applied to the Court that defendants 1 and 
2 should be directed to make discovery of their account books. 
His application was granted by the lower Court. And what 
is the result? The first defendant filed an affidavit stating 
that at some time (when, it is not stated) the account books 
had been deposited with some persons and that he was not 
aware as to what had since happened to them. This is a most 
incredible statement to make, and so far as the second defen- 
dant is concerned, he was content with saying that he never 
had in his control any account books whatsoever. This happen- 
ed more than twò years previous to the trial, but the matter 
does not stop there. The plaintiff took out a subpcena against 
the first defendant for the production of the account books at 
the hearing and to this again he paid no heed; and the lower 
Court properly remarks that every presumption should be 
drawn against him from this suppression of material evidence. 
Then again, there is the further fact, that neither the first 
defendant nor the second defendant has chosen to go into the 
witness-box. From these circumstances which show that the 
defendants deliberately withheld from the Court the evidence 
bearing on this question which was peculiarly within their own 
knowledge, the inference is irresistible, that had it been pro- 
duced, it would have been fatal to their case. Guruswami 
Nadar v. Gopalaswami Odayar! decided by Sir John Wallis, 
C. J. and Ayling, J., on which Mr. Radhakrishnayya for the 
plaintiff relies bears a very close resemblance, to the facts of 
the present case. There, as here, the lender was dead; the 
defendants failed to produce their books and abstained from 
going into the box. Wallis, C.J., observed, relying upon the 
decision of the Judicial Committee reported in Murugesam 
Pillai v. Manickavasaka Desika Gnana Sambandha Pandara 
Sannadhi2 that the defendants were not entitled to lie by, 
trusting to the abstract doctrine of onus of proof and if they 
did so, the Court would rightly draw an adverse inference 
against them. Then the learned Chief Justice goes on to say 
(and this is a very important observation) that the Court 
would find against the defendants even though no evidence was 





1. (1919) 36 M.L.J. 568: I.L.R. 42 Mad. 629. 
Z. (1917) 32 M.L.J. 369: L.R. 44 LA. 98: LL.R. 40 Mad. 402 (P.C.). 
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adduced on behalf of the plaintiffs ([bid., p. 629). Turning to 
the present case, we have already referred to the first defen- 
dant’s written statement where the existence of the debts was 
expressly admitted and to the second defendant’s statement 
where, to say the least, there was no denial of that fact. The 
only witness examined for the defence was obliged to depose 
that the first defendant was saying that there were debts. On 
the whole it seems to us that the ‘proper inference to make is 
that the existences of the debts has been made out. We may 
observe that the question does not depend upon the credibility 
of the witnesses, in which case the lower Court’s opinion 
would have been entitled to great weight, but upon the correct 
principles to be applied. We have therefore no hesitation in 
coming to conclusion that the lower Court’s decision is wrong. 


‘Mr. Radhakrishnayya contends in the alternative that 
granting that the existence of the trade debts has not been 
proved, the plaintiff would still be entitled to a decree against 
defendants 2 to 4. He argues that we must hold on the evid- 
ence, first, that there was a representation by the first defen- 
dant that there were trade debts to discharge and, secondly, that 
Egappa satisfied himself after due enquiry, that the represen- 
tation was true and acted upon it. That the representation 
was made to Egappa there can be no doubt, as apart from what 
P.W. 3 says, the recital in the deed is the best evidence of it. 
Then Mr. Radhakrishnayya puts his argument thus: The 
mortgagee who could have satisfied the Court as to the enqui- 
ries made, is dead; moreover he was the only person who 
could have told the Court whether any independent evidence 
was available. Therefore he contends that the rule applicable 
to ancient transactions, Banga Chandra Dhur Biswas v. Jagat’ 
Kishore Acharjya Chowdhuril, Chintamani Bhatla Venkata 
Reddi Pantulu v. Rani Saheba of Wadhwan2, Somayya v. 
Venkayya3, Kumaraswami Mudaliar v. Narayanaswamit and 
Aukula Sanyasi v. Ramachandra Rao’ should be applied here 
although the suit mortgage cannot be strictly described as old 
for according to him the principle underlying the rule is 
equally applicable to such transactions as the present one. 





1. (1916) 31 MLL.J. 563: L.R. 43 LA. 249: LL.R. 44 Cal. 186 (P.C.); 
2. (1919) 38 M.L.J. 393: L.R. 47 I.A. 6: I.L.R. 43 Mad. 541 (P.C.). 
3. (1924) 48 M.L.J, 224. 4, (1932) 36 L.W. 186. 
5. (1926) 51 M.L.J. 73. 
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Mr. Radhakrishnayya’s argument is, that the circumstances of 
the case are such, as to warrant the inference that the enquiry 
was in all probability made, and that the result of it was, that 
the lender was reasonably satisfied that the representation 
made to him was true. We do not think it is necessary, in 
view of the conclusion at which we have already arrived, to 
deal with this alternative contention. 

In the result, the appeal is allowed and a mortgage decree 
is granted against the interests of all the defendants in the 
mortgaged property. Time for payment is extended by three 
months from to-day. The lower Court’s order directing the 
plaintiff to pay the costs of defendants 2 to 4 is set aside. The 
plaintiff will get his costs both here and in the Court below 
from all the defendants. 

B. V. Ve ——- Appeal allowed. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore.] 


PRESENT :—Lorp BLANESBURGH, LORD ALNESS AND SIR 
Joun Waris. 


Musammat Fatima Begum’ .. Appellant* 
v. 
Ahmad Ali Khan and another .. Respondents. 


Deed—Construction—Marriage contract between Mahomedans—Agree- 
ment to pay dower—Provision for monthly payment on variance between 
spouses—Liability of surety specified—General Hability for entire debt on 
-death of husband—W hether inferable. 

A marriage contract between Mahomedans was signed by the husband 
and by his cousin 4, who was described as surety. The deed after setting 
out the facium of marriage and the dower agreed upon provided (1) that in 
the unhappy event of “variance” between the parties to the marriage the 
husband should pay his wife Rs. 60 per month; (2) that A should pay Rs. 60 
a month to the wife while the marriage subsisted ; and (3) that certain other 
person should transfer a portion of her pension to the wife. After that there 
was the following declaration: “It is declared that both the aforesaid dowers 
are payable in full by the man marrying as all due debts are, that he should 
pay the same without any deductions at the time they fall due and that the girl 
married is entitled to recover the same from her husband and the surety.” 
‘Then followed a postscript to the deed remitting a portion of the dower and 
Stating that “the remaining amount stands as a right, payable debt due from 
the man marrying.” The husband having died the wife sought to enforce 
the claim for dower against the surety. The plaintiff placed reliance on the 
following provision in the earlier part of the marriage contract: “Just as 
payment of the dowers of’ both kinds, that is, prompt and deferred, is 





* P, C, Appeal No. 92 of 1935. 19th February, 1937. 
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essential and compulsory, so it is incumbent on the surety to pay the said. 
amount every month”. a 

Held, on a construction of the marriage contract, that the only liability 
taken up by the surety was for payment to the wife of Rs. 60a month 
throughout the married life of the parties and ihat there was no general i 
liability on the part of the surety for the entire dower debt. 


Decision of the Lahore High Court affirmed. 

Appeal from a decree of the High Court of Judicature at 
Lahore dated 15th January, 1934, which modified and reversed 
a decree of the Senior Subordinate Judge of Ludhiana, dated 
19th March, 1928. ; 

A. Majid for Appellant. 

J. Chinna Durai for Respondents. 

19th February, 1937. Their Lordships’ judgment was 
delivered by 

Loro ALNEsS.—This is an appeal from a decree of the 
High Court of Judicature at Lahore, dated the 15th January, 
1934, which modified and reversed a decree of the Senior 
Subordinate Judge of Ludhiana, dated 19th March, 1928. The 
appeal arises out of a suit for recovery of adower. The 
principal question in issue is whether the respondents, as legal 
representatives of one Aftab Ali Khan, who is dead, are bound 
to pay a dower now aggregating Rs. 36,000. The claim 
involves that Aftab Ali Khan was liable as a surety to pay the 
dower, and that his liability was transmitted on his death to 
the respondents. 

The Trial Judge held that Aftab Ali Khan was liable to 
the plaintiff for payment of the dower, and accordingly passed 
a decree to that effect. The High Court at Lahore, on appeal, 
held that Aftab Ali Khan was not liable as a surety in respect 
of the dower. Certain other questions were dealt with in the 
judgments of both Courts in India, but they are no longer in 
issue between the parties, and need not be further referred to. 
Against the decree of the High Court so far as it exonerated 
Aftab Ali Khan and his estate from liability in respect of the 
dower in question, the present appeal is taken. 

The facts which gave rise to the issue which now falls 
to be determined by the Board are as follow: On 25th April, 
1903, Musammat Fatima Begum, the appellant, was married 
to one Nawab Samiullah Khan, and on that date a deed of 
matriage contract was drawn up. It was signed, inter alios,. 
by Samiullah Khan, and by Aftab Ali Khan, his cousin. On, 
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25th April, 1923, Nawab Samiullah Khan died. On 12th April, 
1926, the plaintiff brought the present suit, alleging that Aftab 
Ali Khan under the deed stood surety for payment of a dower 
then aggregating Rs. 36,000. Other parties were also called 
as defendants, but Aftab Ali Khan alone defended the suit. 
In his written statement he denied liability to pay the sum 
sued for. 


In the Trial Court eight issues were framed by the learned 
Senior Subordinate Judge, of which only one—namely, the 
sixth—is now material. That issue was in these terms: “ Did 
not defendant Aftab Ali Khan stand surety for the payment 
of the dower?” The learned Judge, on 19th March, 1928, 
decided that issue in favour of the plaintiff, and, as already, 
stated, a decree to that effect was accordingly made. From 
that judgment and decree the present respondents, who are the 
legal representatives of Aftab Ali Khan, by this time deceased, 
appealed to the High Court of Judicature at Lahore, which on 
15th January, 1934, reversed the decree of the Trial Court, in 
so far as it was directed against Aftab Ali Khan as a surety. 
Against that decree the plaintiff obtained leave to appeal to 
His Majesty in Council, and her counsel has now been fully, 
heard. In the result their Lordships are satisfied that the 
judgment of the High Court was in the above respect well 
founded, and should be affirmed. 


The decision of the question at issue between the parties 
turns upon the true construction of the marriage contract 
already referred to. Was Aftab Ali Khan bound under that 
deed as a surety to pay the dower, or was henot? That is the 
issue. In determining it their Lordships at once turn to the 
Official translation of the marriage contract, to which alone, 
they apprehend, they can have regard. It is not a well drawn 
deed, but the scheme. which it was intended to embody is not 
obscure. After setting out the factum of the marriage and its 
celebration, and mentioning that Nawab Samiullah Khan had 
accepted his liability to pay Rs. 17,000 as prompt and Rs. 34,000 
as deferred dower, the deed provides (1) that, in the unhappy 
event of “ variance” between the parties to the marriage, the 
husband should pay his wife Rs. 60 per month; (2) that Aftab 
Ali Khan should pay Rs. 60 a month to the wife while the 
marriage subsisted; (3) that one Bi Masitan should transfer 
Rs. 30 of her pension to the appellant. Then followed a 
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declaration, which is of the nature of a “ summing up” of the 
preceding provisions, and on which alone in India the plaintiff’s 
counsel based her claim. It may, in these circumstances, be 
desirable to set out at length the terms of this part of this 
declaration. It is as follows :—“ It is declared that both the 
aforesaid dowers, that is, the prompt and the deferred, are 
payable in full by the man marrying as all due debts are, that 
he should pay the same without any deductions at the time 
they fall due, and that the girl married is entitled to recover 
the same from her husband and the surety.” Special reliance 
was placed by the appellant upon the last three words of the 
declaration, namely, “and the surety.” Then followed a post- 
script to the deed in these terms: “The Vakil of the girl 
married remitted Rs. 15,000 out of the two dowers, and the 
remaining amount stands as a right, payable debt due from 
the man marrying.” 

Thus is the Rs. 36,000 in suit ascertained. 

Within the four corners of the deed so described, their 
Lordships, like the High Court at Lahore, are unable to find 
any definite or unequivocal undertaking on the part of Aftab 
Ali Khan to pay the dower in question. There can be no doubt, 
and indeed it was ultimately conceded by the appellant’s 
counsel, that, if he is to succeed in the appeal, the onus rests 
on him of demonstrating beyond reasonable doubt the existence 
of such an undertaking in the deed. Their Lordships are of 
opinion that he has failed to do this. 

The appellant’s counsel placed reliance on a phrase in the 
earlier part of the marriage contract which reads “just as pay- 
ment of the dowers of both kinds, that is, prompt and deferred, 
is essential and compulsory, so is it incumbent on the surety 
to pay the said amount every month.” These words are quite 
inadequate, in their Lordships’ view, to serve the purpose 
contended for by the appellant in argument. Having regard 
to the language employed and to its situation in the deed, the 
words quoted merely provide, what is not in doubt, that the 
‘surety is liable to pay the wife Rs. 60 a month throughout the 
‘married life of the parties. 


With regard to the words “ and the surety,” quoted supra, 
it must be remembered that they occur, as their Lordships 
have already indicated, in the “summing up” clause in the 
-deed, where one would not expect to find a fresh and substantive 
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obligation on the part of the surety to pay the dower, and 
which, in truth, as the High Court pointed out, is expressed 
“in a somewhat cursory manner.” Their Lordships feel free 
to interpret that part of the deed as meaning that it is just as 
incumbent on the surety to pay what he has undertaken as it is 
on the husband to pay what he has undertaken. 

Their Lordships’ opinion regarding the true construction 
of the deed is reinforced by the consideration that, when one 
has regard to the postscript, which may be taken as embodying 
the last words of the parties on the subject-matter of the con- 
tract, the liability of the husband is expressed, but the liability 
of the surety is not referred to. Nor can it be ignored that 
it is in this postscript that the liability for a sum of Rs. 36,000 

- now in suit is in terms defined. 

Their Lordships base their decision on the simple view 
that, the onus being on the plaintiff to establish the liability of 
Aftab Ali Khan under the deed to pay this Rs. 36,000, she 
has, in their Lordships’ judgment, upon a careful review of 
the provisions of the deed, failed to discharge that onus. Their 
Lordships will, therefore, humbly advise His Majesty that the 
appeal should be dismissed, and that the decree of the High 
Court at Lahore should be affirmed. The appellant will pay 
the costs of the appeal. 

Solicitors for Appellant: Francis & Harker. 

Solicitors for Respondents: Douglas Grant & Dold. 

R. C. C. Appeal dismissed, 

B. V. V. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Mr. ALFRED Henry LioneL Leacu, Chief 
Justice. 

C. S. Mahadeva Aiyar .. Petitioner* (Defendant) ` 
v. 

The Municipal Council, Masuli- 

patam, represented by the 

Commissioner, Masulipatam .. Respondent (Plaintiff). 

Madras District Municipalities Act (V of 1920 as amended), S. 93 and 

Sch. IV, r. 17—“ Holds any appointment”—District Judge on leave— 
Residence outside municipal limits—Liability for profession-tax—Provision 
for levy of profession-tax—Strict construction. 


The petitioner was appointed District Judge of Kistna with headquarters 
at Masulipatam on Ist April, 1931. The Court closed for the vacation’ on the 
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4th May, 1931, and reopened on 6th July, 1931. The petitioner, who was 
granted leave on average pay from 6th July to 30th July, 1931, with liberty 
to prefix the period of the vacation, left Masulipatam on the closing of the 
Court but he remained the District Judge of the place until 31st July, 1931, 
when he retired. During the time the petitioner was on leave the Govern- 
ment appointed an Additional Sessions Judge with headquarters at a diffe- 
rent place within the District to deal with criminal cases. The petitioner was. 
assessed to profession-tax by the Municipal Council of Masulipatam under 
S. 93 of the Madras District Municipalities Act. 


Held, that the petitioner was not liable for the profession-tax levied by 
the Municipal Council as he neither resided within the municipal limits nor 
held the appointment of District Judge within the municipal limits for a. 
period of sixty days. The petitioner could not be deemed to have held an. 
office at Masulipatam during the period that he was on leave and the mere 
fact that he performed certain administrative acts after he left the place: 
would not alter his position. 


Scope of S. 93 of the Madras District Municipalities Act andr. 17 of the 
Rules under Sch. IV of the Act considered. 


Chairman, Ongole Municipality v. Mounsey, (1894) I.L.R. 17 Mad. 453;. 
Hammick v, President, Madras Municipal Commission, (1898) 8 M.L.J. 164: 
LL.R. 22 Mad. 145 and Henry Moberly v. The Municipal Council of Cudda- 
lore, (1914) 1.L.R. 38 Mad. 879, relied on. 


The provision as to levy of profession-tax contained in S. 93 of the 
Madras District Municipalities Act is a taxing provision and must be 
construed strictly. Before a person can be made liable for the tax imposed 
on him it must be clearly shown that he comes within the four corners of the: 
section. 3 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Masulipatam in S. C. S. No. 850 of 1934. 


R. Swaminatha Atyar for Petitioner. 
V. Govindarajachari for Respondent. 
The Court delivered the following 


Jupcment.—This petition raises the question whether the 
petitioner who in 1931 was the District Judge of Kistna with 
headquarters at Masulipatam is liable to the Municipal Council. 
of Masulipatam in the sum of Rs. 93-10-0 by way of profession. 
tax. The petitioner was appointed the District Judge of 
Kistna on the Ist April, 1931. The Court closed for the vaca- 
tion on the 4th May, 1931, and the petitioner left Masulipatam. 
never to return, although he remained the District Judge of 
Kistna until the 31st July, 1931, when he retired. The Court 
reopened after the vacation on the 6th July, 1931. On the 22nd 
April, 1931, that is, before the Court closed for the vacation, 
the Government of Madras granted to the petitioner leave on 
average pay from the 6th July to the 30th July, with permission 
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to prefix the period of the vacation., By the same order the 
Government appointed an Additional Sessions Judge with head- 
quarters at Ellore in order that criminal cases could be dealt 
with in the meantime. The petitioner was actually in Masuli- 
patam from the 1st April, 1931, to 4th May, 1931, and therefore 
was not there for a period of sixty days. S. 93 of the Madras 
District Municipalities Act, 1920, as’ amended by the Act 
of 1930, states that if the Council by a resolution determines 
that a profession tax shall be levied (and this resolution has 
been passed) every person who in any half year (a) exercises 
a profession, art or calling or transacts business or holds any 
appointment, public or private (i) within the municipality 
for not less than sixty days in the aggregate, or (ii) without 
the municipality but who resides in the municipality for 
not less than sixty days in the aggregate, or (b) resides in the 


municipality for not less than sixty days in the aggregate and ' 


is in receipt of any pension or income from investments, shall 
pay a half-yearly tax assessed in accordance with the rules in 
Schedule IV of the Act. The question to be decided is 
whether the petitioner held his appointment within the meaning 
of the section for the period requisite to make him chargeable. 
The District Munsif has held that the petitioner does-come 
within the section and relies for this decision on r. 17 of the 
Rules to be found in the Fourth Schedule to the Act. Rule 17 
says that a person shall be deemed to have exercised a profes- 
sion, art or calling or held an appointment within a munici- 
pality if he has an office or place of business within such 
municipality. The learned District Munsif was of the opinion 
that the petitioner had an office within the municipal area 
notwithstanding that he was on leave: 


Before discussing the correctness of this decision I would 
refer to three decisions, two of which refers to the Madras 
District Municipalities Act of 1884 and the other to the 
Madras City Municipal Act of Hep same year. S.53 of the 
former Act provided that: 


“Tf the Municipal Council notify under S. 50, that a tax on arts, profes- 
šions, trades and callings, and on offices or appointments shall be levied, every 
person who, within the Municipality, exercises, after the date specified in the 
said notification, any one or more of the arts, professions, trades or callings, 
or holds any one or more of the offices or appointments, specified in Sch. A 
shall, subject to the provisions of S. 59, pay in respect thereof the sum 

specified in the said schedule as payable by persons of the class in which such 
` person is placed ”. 
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The City of Madras Municipal Act, 1884, was to the same 
effect. 

In Chairman, Ongole Municipality v. Mounsey!, it was held 
that an officer, whose headquarters are within a municipality, 
does not ipso facto exercise his profession or hold such office or 
appointment within the municipality so as to render himself 
liable for the payment of profession tax. Accordingly an 
officer who was not personally present at his headquarters in 
the course of duty for a period of sixty days in the half-year 
was not liable for the tax. The reason for the decision was 
that it was an essential condition of liability that the profes- 
sion should be exercised within municipal limits. In Henry 
Moberly v. The Municipal Council of Cuddalore2, it was found 
that a District Judge whose usual place of business was within 


_the Municipality of Cuddalore had resided for sixty days 


within another Municipality during the annual recess and 
during that period had done some administrative but no judicial 
work, and it was held that he was not liable to payment of pro- 
fession tax to the Cuddalore Municipality. It was said that he 
must be deemed to have held his office of District Judge within 
the Kodaikanal Municipality, where he spent his vacation and 
not at Cuddalore. The case of Hammick v. President, Madras 
Municipal Commission’, was under the City of Madras Muni- 
cipal Act. The Inspector-General of Police, whose official 
place of business was in Madras, went on tour, and during his 
absence the Assisfant Inspector-General of Police in Madras 
signed letters for him. It was decided that in these circum- 
stances he was not liable to the profession tax under the City 
Act, as he was not holding the office in Madras within 
the meaning of the statute. l 

S. 93 of the Madras District Municipalities Act of 1920 
as amended by the Act of 1930, has been differently arranged, 
but the re-arrangement in my opinion does not alter the section 
and the. authorities to which I have just referred would have 
application if the matter rested there. R. 17 of the Statutory 
Rules does, however, make a difference. Under that rule 
a person is to be deemed to hold an office within a municipality 
if he has an office within the municipality and it matters not 
whether he goes outside or remains inside the municipal limits. 





1. (1894) I.L.R. 17 Mad. 453. 2. (1914) LL.R. 38 Mad. 879, 
3. (1898) 8 M.L.J. 164: LL.R. 22 Mad. 145. 
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Therefore what I have to decide in this case is whether 
the petitioner must be deemed to-have had an office in Masuli- 
patam from the 4th May, 1931, to the end of July of that year. 
It is quite clear that he was holding the office of District Judge 
during this period, but it doesnot necessarily follow that he 
had still got an office. The Court room was still there and so 
was the office room attached to it, but can that room be 
regarded as a place of business or an office of the petitioner? 
I consider that it cannot. The petitioner left Masulipatam on 
the 4th May, 1931, never to return again. He knew that 
he ‘was retiring at the end of July and before he left he had 
arranged for leave to be granted to him for the period between 
the end of the vacation and the date on which he was leaving 
the service. Under r. 72 of the Fundamental Rules he could 
not return to Masulipatam to act as District Judge even if he 
‘wanted to before the expiration of the period of the leave, 
without the express sanction.of the Government. His work 
had finished and he was allowed to spend the remaining days 
of his service elsewhere. I-am asked to hold that he had an 
office because he passed an order appointing a record keeper 
and other junior officials after he had left Masulipatam. 
These were administrative acts which he was bound to perform 
and which required no office so far as he was concerned. The 
Madras District Municipalities Act in this respect is a taxing 
statute, and must be construed strictly. Before the petitioner 
can be made liable to the tax.imposed upon him it must be 
clearly shown that he comes within the four corners of the 
section. I am of opinion that on a true construction of the 
section he is not within its purview. 


For these reasons the petitioner succeeds and his petition. 


must be allowed with costs throughout. 
B. V. V. ' Petition allowed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR., JUSTICE VENKATARAMANA Rao, 
Peravalli Kotayya and others .. Petitioners* (Defendants) 
v. . 
Ponnapalli 'Ramakrishnayya and 
others .. Respondents (Plaintiffs). 


Madras Estates Land Act (I of 1908), Ss. 6 and 8—Estates Land 
LAmendment) Act (XVIII of 1936), Ss. 3 and 13—If confers occupancy ditto 








as OF R P. Nos. 97 1 to 992 of 1934. 4th January, 1937. 
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on persons in possession even in pending suits—A pplicability of S. 13—~Mean- 
ing of S. 127 (2) of Act VIH of 1934—Acquisition of kudiwaram under 
exception to S, 8Evidence of acquisition over each plot necessary and not 
general evidence regarding whole village. 

The Agraharamdars of 4 filed suits against the tenants for recovery of 
rents or damages for use and occupation in respect of the holdings in their 
occupation in 1918, on the allegation that the Agraharamdars own both the 
melwaram and the kudiwaram by virtue of the original grant or by acquisi- 
tion of the kudiwaram subsequent to the grant under exception to S.8. The 
defence was that the Agraharam was an ‘estate’, The District Court held 
that the Agraharamdars had acquired the kudiwaram interest and that the 
defendants had no occupancy right. As against that revisions were filed to 
the High Court in 1934. 

Held, that whatever the merits of the case may be, the defendants have 
acquired occupancy rights by virtue of S. 30f Madras Act (XVIII of 1936) 
read with S. 6 of the Madras Estates Land Act (I of 1908). S. 3 is prima facie 
retrospective and there is no saving inregard to pending suits. If on 30th 
June, 1934, a tenant is in possession of land in aninam village which ceased 
to be part of the estate he will get occupancy right by virtue of S.6 (1). 
The applicability of S. 3 is not controlled or governed by S. 13 of the Amend- 


ment Act (XVIII of 1936), as apart from S. 13, S. 3 will apply to the cases. 


K.C. Mukerjee v. Mt. Ram Ratan Kuer, (1935) 70 M.L.J. 105: L.R, 63 
1.4.47: LL.R. 15 Pat. 268 (P.C.), applied. 

Madras Amending Act (XVIII of 1936) is not limited to pending suits 
which are stayed under S. 127 (2) of the Madras Estates Land (Amendment) 
Act of 1934nor is S. 127 (2) confined to cases where land is comprised in a 
village which is not an estate within the meaning of S. 3 (2) (d). The words 
‘not being an estate’ qualifies the word ‘land’ and not only village in cl. (2) of 
S. 127 of Madras Act (VIII of 1934). To hold otherwise would mean that 
the Court must in every case come to the conclusion whether it is an estate 
or not before the amendment can be applied, which will be frustrating the 
object of the legislature. : 

Held, further, on the merits that if a landholder wants to rely on the 
exception to S. 8 of the Act, it is incumbent on him to prove that ina parti- 
cular plot of land he acquired the kudiwaram. 

Effect of Dumbalas discussed. 


Nature of evidence for establishing occupancy rights, etc., pointed out. 

Petitions under S. 115 of Act V of 1908, praying the High 
Court to revise the decrees of the District Court of Guntur in 
C. M. A. Nos. 89, etc., of 1931, respectively, preferred against 
the decrees of the Court of the District Munsiff of Repalle in 
O. S. Nos. 34 of 1928, etc., respectively. 

P. Satyanarayana Rao for Petitioners. 

B. Somayya, G. Lakshmanna and G. Chandrasekhara 
Sastri for Respondents, 

The Court delivered the following 

Jupement.—These civil revision petitions arise out of a 
batch of suits instituted by the Agraharamdars of Arepalli 
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Taluk, Guntur District, against the tenants for recovery of 
rents or damages for use and occupation in respect of the hold- 
ings in their occupation. All the suits excepting one, namely, 
O. S. No. 153 of 1918 were filed in the District Munsiff’s 
Court of Repalli. The said O. S. No. 153 of 1918 was filed in 
the District Munsiff’s Court of Tenali. 


The main question in these suits is whether the Civil 
‘Court or the Revenue Court has jurisdiction to take cognisance 
of them. The allegations in the plaints are that the Agraha- 
ramdars own both the melwaram and the kudiwaram by virtue 
of the original grant and that at no time the tenants had occu- 
pancy rights. The plea of the tenants is that Arepalli Agraha- 
ram is an estate within the meaning of the Estates Land Act 
and their holdings being comprised in the said estate, the 
Revenue Court only has got jurisdiction to determine the 
claims. All the suits which were filed in the Repalli District 
Munsiff’s Court were stayed pending the decision of the Privy 
Council relating to certain lands in the same agraharam where- 
in the same question was raised. The said O. S. No. 153 of 
1918 reached the stage of second appeal and was pending in the 
High Court. The decision of the Privy Council was delivered 
on 14th February, 1929, and is reported in Seethayyav. Subra- 
mania Somayajulu!. On a consideration of the original grant, 
their Lordships of the Judicial Committee held that the Arepalli 
Agraharam was an estate within the meaning of S. 3, cl. 2 (d) 
of the Madras Estates Land Act. After the decision of the 
Privy Council the suits in the District Munsiff’s Court of 
Repalli were taken up for hearing and the plaints were direct- 
ed to be returned for presentation to the proper Revenue 
Court. There was an appeal to the District Court from this 
‘decision. The learned District Judge was of opinion that 
though on the question of the construction of the grant the 
Privy Council decision was conclusive of the rights of the 
parties, the plaintiffs will nevertheless be entitled to allege and 
prove that they had acquired the kudiwaram right in the said 
lands subsequent to the date of grant. He therefore permit- 
ted the said contention to be raised and remanded the suits for 
disposal in the light of the observations contained in his judg- 
ment. It may be noticed the same view was taken in S. A. 
No. 1088 of 1921 which was filed against the appellate decision 
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in O. S. No. 153 of 1918 and the said suit was also remanded 
for a like purpose. The District Munsiff on remand in a very 
careful and considered judgment came to the conclusion that 
the Agraharamdars did not acquire kudiwaram interest subse- 
quent to the grant and the Rèvenue Court alone had jurisdic- 
tion. But his decision was reversed by the learned District 
Judge. It is against his decision these revision petitions were 
preferred in 22 of the suits. Since the filing of these revision 
petitions it has been brought to my notice that 10 of them have 
been compromised, namely, the following C. R. P. Nos. 971, 
973, 979, 980, 982,988, 989, 990, 991 and 992 of 1934. 
Therefore the main question which falls to be decided is 
whether the Agraharamdars own both the warams by reason of 
the subsequent acquisition of kudiwaram and the Civil Court 
has jurisdiction to try the suits. Mr. Satyanarayana Rao who 
appeared for the petitioners urged that it is unnecessary to go 
into the merits of these cases on the ground that under the 
Madras Act (XVIII of 1936) which amended the Madras. 
Estates Land Act they have acquired occupancy rights and the 
kudiwaram is no longer in the Agraharamdars and the Revenue 
Court alone has got jurisdiction. It seems to me that this. 
contention must prevail. S. 3 of the said Act has now added 
the following explanation to S. 6 of the Madras Estates Land 
Act (I of 1908) : 

“Tn relation to any inam village which was not an estate before the 
commencement of the Madras Estates Land (Third Amendment) Act, 1936, 


but became an estate by virtue of that Act, or in relation to any Jand in an 
inam village which ceased to be part of an estate before the commencement 


“of that Act, the expressions ‘now’ and ‘commencement of this Act’ in this 


sub-section and Explanation (1) shall be construed as meaning the 
thirtieth day of June, 1934, and the expression ‘hereafter’ in this sub-section 
shall be construed as meaning the period after the thirtieth day of June, 
1934,” 


So far as S. 6 of the Act is concerned, it has been held to 
be retrospective in this sense, namely, that on the date of the 
commencement of the Act if a tenant was in possession of 
ryoti land, he would acquire occupancy right and the section 
has been applied to pending litigations where decrees in eject: 
ments had been obtained but no final decree of a competent 
Court had been passed. In the order of the Reference to the 


‘Full Bench in Kanakayya v. Janardhana Padhii, Miller and 
‘Krishnaswamy Ayyar, JJ., made the following observations in 


1. (1910) 21 MLJ. 31: LL.R. 36 Mad. 439 (F,B.): 
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regard to the expression ‘every ryot now in possession’ in the 
section : 


It says “the expression ‘every ryot now in possession’ shall include 
every person who continues in possession at the commencement of this Act”. 
It seems impossible to resist the conclusion that it was the deliberate intention 
of the legislature to confer a right of occupancy upon a ryot in possession at 
the date of the commencement of the Act. Such an interpretation may have 
the effect of nullifying vested rights under contracts previously entered into. 
But it is impossible to place the interpretation that ryots in possession of 
land at the date of the commencement of the Act are entitled to occupancy 
rights on the mere general principle that a legislative enactment should not 
be interpreted so as to affect vested rights or to give it retrospective opera- 
tion by applying it to pending suits. As pointed out by Bowen, L.J., “no 
doubt, as a general rule, a statute does not affect pending proceedings, but 
that rule is only a guide where the intention of the legislature is obscure; it 
does not modify the clear words of a statute’. (Quilter v. Mapleson?.) 

The same view was taken in Govinda Parama Guruvu v. 
Dandasi Pradhanu2 where before the Ist July, 1908, the date 
when the Act came into force, the landlord obtained a decree for 
possession of the ryoti land. Benson and Sankaran Nair, JJ., 
held it was immaterial that a decree for possession had been 
already passed. This interpretation was accepted by the Privy 
Council in Verlagadda Moallikharjuna Prasad v. Somayyas. 
Now by virtue of the amendment made by S. 3 of the 
Amending Act in relation to any inam village which ceased to 
be part of an estate before the commencement of the Amending 
Act, the expressions ‘now’ and ‘commencement of this Act’ in 
this sub-section and explanation 1 shall be construed as meaning 
the thirtieth day of June, 1934. This section is prima facie 
retrospective and there is no saving in regard to pending suits. 
If on the 30th day of June, 1934, a tenant is in possession of 
land in an inam village which ceased to be part of the estate, 
he will get occupancy right by virtue of S. 6 (1). Assuming 
therefore the contention of the Agraharamdars is right that 
the land ceased to be part of an estate, the petitioners have 
acquired occupancy rights and they are still in possession. I 
may usefully refer in this connection to the recent decision of 
the Privy Council reported in K. C. Mukerjee v. Mt. Ram Ratan 
Kuer4. It was a decision under the Bihar Tenancy Amending 
Act. In that case their Lordships of the Judicial Committee 
applied the Amendment Act of 1934 to a case pending before 





1. (1882) 9 Q.B.D. 672 at 677. 2. (1910) 20 M.L.J. 528, 
3. (1918) 36 M.L.J. 257: L.R. 46 L.A. 44: LL.R. 42 Mad. 400 at 406 (P.C.). 
4. (1935) 70 M.L.J. 105: L.R. 63 I.A, 47: LL.R. 15 Pat. 268 (P.C.). 
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the Privy Council. The landlord in that case sued to eject the 
defendant on the ground that she had taken a non-transferable 
holding and therefore he had become entitled to re-enter. The 
Subordinate Judge who tried the case accepted the plaintiff's 
contention and gave a decree in his favour ejecting the 
defendant. But the High Court took the view that since the 
transfer the landlord accepted rent and recognised the rights 
of the transferce and dismissed the suit. The decision of the 
High Court was pronounced on the 27th April, 1933, and there 
was an appeal against the said decision to His Majesty in 
Council. Pending the appeal to His Majesty in Council the 
Legislature of Bihar and Orissa passed an Act called the Bihar 
Tenancy Amendment Act of 1934, which came into force onthe 
10th June, 1935. By S. 26 (N.) it was provided that: 


“ Every person claiming an interest as landlord in any holding or portion 
thereof shall be deemed to have given his consent to every transfer of such 
holding or portion by sale, exchange, gift or will made before the Ist day of 
January, 1923.” 


Therefore the question which their Lordships of the 
Privy Council had to consider was whether this section would 
apply, because if it applied the Act must be deemed to have 
taken away from the appellant the right which he was 
proposing to enforce in the appeal before the Privy Council. 
Their Lordships held his right was so taken away and they 
made the following observations referring to S. 26 (N.) of the 
Act which are pertinent to the case now on hand: 

“Its provision is that every person claiming an interest as a landlord 
shall be deemed.to have given his consent to every transfer made before the 
Ist January, 1923. This is retrospective: the question is not whether the 
general language shall be taken only in a prospective sense. The object of 
this section can only be to quiet titles which are more than ten years old, and 
to ensure that if during those ten years the transferee has not been ejected 
he shall have the right to remain on the land. Within this class the legislature 
has not thought fit to discriminate against tenants whose right is under 
challenge in a suit, a course which it may well have regarded as invidious or 
unnecessary. As substantive rights of landlords and their accrued causes of 
action were to be abrogated, respect for pending suits over old transfers 
cannot be assumed.” 

Similarly in the present case the section clearly says that 
if a person is in possession of land in an inam village on the 
30th June, 1934, he shall be deemed to have acquired occupancy 
right. The object of this section was in unmistakable terms to 
confer occupancy right on the tenant in possession of such 
land and respect for pending suits cannot be assumed. In this 
view the.Revenue Court alone would have the jurisdiction and 
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the decision of the learned District Judge cannot be sustained 
and it seems to me unnecessary to consider the argument based 
on S. 13 of the Amendment Act (XVIII of 1936). The applica- 
bility of S. 3 is not controlled or governed by the said section, 
as in my opinion, apart from S. 13, S. 3 will apply to 
the cases. All that S. 13 says is that the Act shall apply to all 
proceedings stayed by S. 127 (2), but it does not affect the 
application of the Act to other cases nor does it affect the 
retrospective operation of the Act, if the legislature meant ihe 
. section to be retrospective. 


However, I will deal with the contention based on S. 13. 
It is contended by Mr. Somayya that the Amending Act (XVIII 
of 1936) can only apply to pending suits which are stayed under 
S. 127 (2) of the Madras Estates Land (Amendment) Act 
of 1934, and S. 127 (2), according to him can only apply to 
cases where land is comprised in a village which is not an 
estate within the meaning of S. 3 (2) (d) and that as the 
present agraharam was declared to be an estate within the 
meaning of the said clause, S. 127 (2) would have no applica- 
tion to the present suits. It must be said that the argument of 
Mr. Somayya has great force as the language of the section 
lends support to that contention. But the question is, what 
‘was the intention of the legislature in enacting S. 127, cl. (2) 
of the Madras Act VIII of 1934. As Lord Halsbury observed 
in Herron v. Rathmines and Rathgar Improvement Commis- 
stoners) : 

“The subject-matter with which the legislature was dealing, and the 
facts existing at the time with respect to which the legislature was legisla- 
ting, are legitimate topics to consider in ascertaining what was the object and 
purpose of the legislature in passing the Act.” 

The legislature was contemplating an amendment in regard 
to the conferment of occupancy right on the tenants in inam 
villages. They were fully aware that the land may form part 
of a village which is not an estate within the meaning of sub- 
cl, (d), of cl. (2) of S. 3 of the Act or may have formed part of 
the village within the meaning of the said clause but has ceased 
to be part of the estate and they wanted to confer occupancy 
rights in respect of both classes of lands. Legislature was also 
aware that in respect of both classes of lands there were 
pending litigations also. The object of the legislature was 
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that till they carried out the legislation which they had ir 
contemplation, there should not be any final adjudication of 
the rights of the parties by Courts of law. This object would 
be thoroughly frustrated if Mr. Somayya’s contention is given 
effect to and the expression ‘not being an estate ’ were held to. 
qualify ‘village’ and not ‘land’ in cl. (2) of S. 127 of the 
Madras Act (VIII of 1934). No doubt it is not strictly accurate 
to talk of any land being an estate. But the expression ‘any 
land in an inam village’ might comprise the entire land in an 
inam village or a part thereof. If it comprises the entire land 
in an inam village it would be synonymous with the village. 
If it is not, it would-be part of the said village. If the entire 
land is to be taken into consideration, there.is no incongruity 
in qualifying the said land by the expression ‘not being an 
estate’. That a separate part of an inam village can be 
an estate is also contemplated by the legislature (vide S. 5 of 
the Amending Act). It seems to me the expression ‘not being 
an estate’ must be held to govern the land and not only 
village. If the contention of Mr. Somayya were to be accepted, 
the Court must in every case come to the conclusion whether it 
is an estate or not before the amendment can be applied. On 
the other hand the object of the legislature was whenever any 
question of kudiwaram right arose with reference to a land in- 
an inam village the actions should be stayed. In S. 127, cl. (2) 
of the said Act VIII of 1934, the expression used is ‘all pro- 
ceedings involving a decision whether or not the inamdar has 
the kudiwaram right in such land” and the expression is wide 
and general. The proviso also seems to indicate that the words 
‘such land’ must only mean any land in an inam village and 
not any land in an inam village qualified by the expression 
“not being an estate”. However, it is unnecessary to rest my 
decision on this ground since I have already held that the 
application of S. 3 is not controlled or limited by the applica: 
tion of S. 13 of the Amending Act. Even if my view in 
regard to the applicability of the Madras Amending Act 
(XVIII of 1936) is wrong, I am also of the opinion that the 
case of petitioners on the merits is well founded and I shall 
proceed to deal with it. - 

The main question in- these suits is whether the plaintiffs 
have acquired the kudiwaram right within the meaning of the 
exception to S. 8 of the Madras Estates Land Act. In the 
plaint which were originally filed, as already stated by me, the 
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case was that by virtue of the grant the plaintiffs are the 
owners of both the warams. There was no allegation that they 
acquired the kudiwaram subsequent to the date of the grant. 
In the cases which went up to the Privy Council, two issues 
were raised, namely :— 

(ii) Whether or not the plaintiff’s predecessors-in-title 
owned the kudiwaram at the time of the grant? 

(iii) Whether the plaintiffs or their predecessors-in-title 
subsequently acquired the kudiwaram right in the suit land? 
Mr. Narayana Murthi who appeared for the plaintiffs stated 
that it was not his case that the plaintiff’s predecessors-in-title 
had the kudiwaram interest at the time of the grant or 
that they subsequently acquired the kudiwaram right and 
therefore he did not press those issues. In Seethayya 
v. Subramania Somayajulul their Lordships of the Privy 
Council observed :— 

“In the course of these proceedings the respondents have admitted that 
they did not own the kudiwaram before the grant, and that they did not 
acquire the kudiwaram independently of and after the grant...... In view 
of the admissions made for the purposes of these cases that the respondents 
did not acquire the kudiwaram subsequently to the grant, it becomes 


unnecessary to consider the subsequent acts of the parties and the inferences 
to be drawn from them.” 


It may be mentioned that the case of the plaintiffs in those 
cases as laid in the plaint before it came up to the High Court 
was that the original grant was lost and that the proper infer- 
ence from all the facts including acts of ownership by them- 
selves and their predecessors was that under the grant they 
had both varams. Thus various acts including the acts of 
ownership were relied on for the purpose of establishing that 
from the inception. they had kudiwaram interest in them but 
not that subsequently the plaintiffs acquired them From the 
concession made by them it is also clear that those acts were 
not relied on for the purpose of proving that they acquired the 
kudivaram subsequent to the date of the grant. If the plaintiffs 
want to rely on the exception to S. 8 of the Act, it is 
incumbent on the plaintiffs to prove that in a particular plot of 
land they- acquired the kudiwaram. It will not therefore 
be permissible for the plaintifis to rely on any general evidence 
regarding the acts of ownership in regard to the whole village 
or in regard to the other plots in the same village. As 
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observed by Venkatasubba Rao, J., in Ramalinga Mudali v. 
Ramaswamy Aiyari: 


“So far as the exception to S. 8 is concerned, its application depends on 
particular facts connected with each separate plot in the village. The 
decision therefore that certain proved facts brought a specific plot within that 
exception, is a decision which in the very nature of things cannot apply 
to other and different plots in the same village”. 


Again as observed by Spencer, J., in Venkatadasu v. 
Udayanarayan? : 

“ If the plaintiffs intended to rely on the exception to S. 8 of the Madras 
Estates Land Act for ousting the jurisdiction of the Revenue Court, it was 
necessary that they should have advanced a specific case to show by what 
acts they acquired the kudiwaram interest of their ryots and became entitled 
to both warams.” 

In the present suits even after the plea was allowed to be 
raised, no acts were alleged by which they acquired the kudi- 
waram right, nor was it alleged when they acquired such kudi- 
waram right or by whom was such right acquired. As stated 
by the District Munsiff the argument on behalf of the plaintiffs 
was that as the plaintiffs were unable at this remote time to 
prove when or how the kudiwaram was acquired and as the 
subsequent conduct of the Agraharamdars showed that they 
were in full possession and enjoyment of both the warams, it 
must be presumed that their acquisition of the kudiwaram had 
a legal origin. The District Judge also remarks that: 


“ There is no direct proof in any of these suits of such acquisition. It 
is sought to be made out by the plaintiffs from enjoyment of the properties 
and the conduct of the parties.” 


It seems to me that this plea ought not to have been per- 
mitted at all in the absence of any definite allegations as to the 
mode of acquisition. The question is whether there is any 
room in these cases for the application of this theory of lost 
grant or the presumption of a legal origin and long continued 
enjoyment of both the warams. At the outset I may state that 
even this theory of lost grant must be made out with refer- 
ence to facts of each case. The learned District Munsiff dealt 
with each case separately and arrived at an independent con- 
clusion in regard to each. But unfortunately though the 
learned District Judge concurred with the District Munsiff in 
his treatment of the cases, he never adhered to it but dealt 
with the cases togéther and arrived at conclusions based on 
facts relating to the entire village. The evidence relied on in 
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proof of ‘the acquisition of kudiwaram right falls into two 
classes; (1) general evidence regarding the entire village and 
the acts of ownership exercised by the Agraharamdars, and (2) 
evidence regarding each holding. The general evidence relied 
on comprises three independent pieces of evidence, namely, (1) 
evidence furnished by what are called Dumbalas which range 
between 1801 and 1823; (2) evidence furnished by partition 
proceedings between the Agraharamdars in 1859and 1860; and 
(3)certain land acquisition proceedings wherein the Agraharam- 
dars were paid compensation in respect of certain lands in the 
village. This general evidence as already observed by me is 
wholly inadmissible and particularly in this case where conces- 
sion was made that in respect of certain lands in the village, 
the inamdars have not acquired kudiwaram interest subsequent 
to the grant. The general evidence is -admissible only if it 
was intended to prove that in the entire village they acquired 
kudiwaram right subsequent to the grant. In Ramalinga 
Mudali v. Ramaswamy Aiyar!, Venkatasubba Rao, J., consi- 
dered the evidence in regard to the whole village because the 
case there made out was that in regard to the entire village 
kudiwaram was acquired subsequent to the grant. Further the 
said case can hardly be treated as an authority because it 
related to a mirasi village where admittedly the mirasdar is 
the cultivating ryot and the question in that case was whether 
the zamindar acquired also the rights of the mirasdar. It was 
not like this case where the cultivating ryots set up occupancy 
right as against the landlord. However as the learned District 
Judge was considerably influenced by this general evidence, I 
shall proceed to deal with the legal inference that can be drawn 
from that evidence. The dumbalas are Exs. A to A-14. 
Ex. A relates to Fasli 1192 (that is, 1782-83) and Ex. A-14 
relates to Fasli 1231 (1821-22). The learned District Judge 
says that: 


“ They furnish valnable evidence in favour of the Agraharamdars that 
whatever might have been the state of affairs atthe time of the original 
grant in 1689 there were no tenants with occupancy rights inthe lands on 
the dates of thedumbalas and far from any of the dumbalas lending any 
support to the contention of the ryots, each one of them has got a deadly 
effect against their case.” 


The learned Judge fell into a serious error in regard to 
the import of these documents. If, according to the learned 
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Judge, on the dates of these dumbalas there were no tenants 
with occupancy rights, it could not be said that there was any 
acquisition by the landlord of such occupancy rights. The 
learned District Judge entirely forgot that the entire area of 
this inam village was not cultivated. Even at the time of the 
inam settlement as will be seen from Ex. D it will be found 
that the total extent of the inam village was 2409 acres 
whereof 960 acres were cultivated dry and only 84 acres and 
odd were cultivated wet and the rest of it was uncultivated and 
waste. Therefore on the dates of these dumbalas it is not 
possible to know how much was cultivated. In the lands 
which were not cultivated it cannot be said that there were any 
tenants with occupancy rights and in these lands there could 
be no question of any tenants abandoning occupancy rights or 
the landlord purchasing occupancy rights and any such acqui- 
sition thereof by the landlord. Unless it is possible to establish 
that the suit lands were lands which were then under cultiva- 
tion at the time of the dumbalas it cannot be said that there 
was any acquisition of occupancy right subsequent to the date 
of the grant. 

Coming to the nature of the dumbalas they do not seem to 
have any stich deadly effect as is attributed by the learned 
Judge. These dumbalas are only permits to enable the 
Agraharamdars to deal with the produce freed from the 
burden of paying the dues to the zamindar.. The person with 
whom the zamindar is concerned is only the Agraharamdar 
because he was the person responsible for. the payment of the 
dues to him. The zamindar is not concerned how the produce 
is distributed between the Agraharamdar and the tenants who 
cultivate the land. The nature of, and the value that should 
be given to, these dumbalas have been very accurately summ- 
ed up in a considered judgment of Pandalai, J., inS. A. No. 
1592 of 1926 and Iam constrained to quote the observations 
of the learned Judge at considerable length bacause that judg- 
ment has unfortunately not been reported: ; 

“The dumbalas produced C series and Exs. X and X-a covering the 
period 1765 to 1836 have been construed by both the lower Courts on the 
footing that the Privy Council have by a remark in Venkata Sastrulu v. 


Seetharamudut given dumbalas generally the meaning and effect of establish- 
ing that the inamdar who is mentioned therein is the owner of both warams. 
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The respondents also rely on it for that purpose. The remark is 
‘there are also some dumbalas or orders dated in the year 1793 requesting 
that the plaintiffs’ ancestor shall be allowed to reap and enjoy the crops 
pertaining to Billapadu.’ These are dealt with under the category of other 
confirmatory documents. We are confident that by this remark their Lord- 
ships did not intend that wherever dumbalas are found they should have the 
meaning and effect attributed to them by the plaintiffs irrespective of any 
‘consideration of the nature and object of dumibalas and other facts which 
establish that the inamdars were not and could not be permitted to remove 
the whole crop or indeed do anything more than take what as between them 
and the ryots is due to them. Dumbalas are merely part of the machinery of 
revenue collection when the revenue is calculated ona share of the produce. 
The revenue being in theory payable in kind by a share of the produce, the 
zamindar or Government has necessarily to take care that the crop is not 
before or after harvest removed by any one till the revenue is paid: The 
local officials having for this purpose detained the crop the dumbala is 
simply an intimation to them by the zamindar or superior Government re- 
‘venue official, who has previously received the revenue, that it has been paid 
or accounted for and that the crop may be permitted to be removed. In 
short it simply raises the Government embargo on the produce and permits 
it to be taken away. By whom and of what? Itis natural that the revenue 
‘authorities should refer to the person who is bound to payand_ has paid the 
revenue. But itis a misunderstanding of the situation and the document to 
think that the mention of the inamdar means that the whole produce may be 
appropriated by him and therefore that he is the full owner of the land and 
that the tenants have no rights. The inamdar is mentioned in the dumbalas 
because he is the person responsible for the revenue and he in his turn'to 
protect his own interest as well as of the Government to whom he is bound 
to pay revenue is bound and interested to see that the produce is not taken 
away by the cultivators till the melwaram out of which both revenue and the 
inamdar’s share has to come is paid.” 


On a reference to the Stine’ records of the case it will be 
found that the nature of these dumbalas is more or less similar 
to that in the present cases. I think the learned District 
Munsiff has correctly appreciated their true legal effect. The 
partition proceedings are evidenced by Exs. B, B-1, C and C-1. 
So far as these documents are concerned, they can never form 

‘the basis of any inference in regard to the title to the 
kudiwaram interest. Whenever there is a partition of an 
estate among the members of a family, it is usual always 
to divide the lands which form the estate and not the 
melwaram. From the description of the land it does not 
follow that actual lands were divided. In a permanently settled 
estate, for example, most of the lands would be in the possession 
of the tenants except lands which were lying waste and were 
not cultivated. In the case of lands, which are in the posses- 
‘sion of tenants, when there is a division of lands, it only means 
that the person to whom the lands are allotted. will realise‘ the 
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rents and profits from the teriants who are in occupation of the 
said lands. It will be seen from Ex. D that nearly 1,400 acres 
were not in the cultivation of anybody and there is no evidence 
in the present suit that the lands which are the subject-matter 
of those suits were not comprised in the lands which were not 
under cultivation then. It is not possible to draw any infer- 
ence that there were tenants with occupancy rights in the said 
lands who had abandoned them or from whom the landlords 
acquired the kudiwaram right. 


‘Then the next piece of evidence relied on is certain land 
acquisition proceedings. The circumstances under which com- 
pensation was awarded to the Agraharamdars are not in 
evidence. They have no bearing on the specific issue in the 
suits, namely, whether a particular plot ceased to be part of the 
estate. The fact that with reference to certain lands which 
formed the subject-matter of the said proceedings, compensa- 
tion was not claimed by the tenant would not be any evidence 
in regard to other plots of land. Probably they may be 
evidence in, regard to the question whether the zamindar 
owned both the warams in the entire estate but that question is 
not in issue. The above three pieces of evidence each by itself 
being inconclusive even on the question whether the original 
grant was of both the warams taken together are also incon- 
clusive on the said question and it is not safe to rely upon them 
to ‘establish the subsequent acquisition of kudivaram interest 
by the inamdar. Therefore if we eliminate them we fall back 
upon the evidence with reference to each plot. Before dealing 
with the said evidence it is necessary to make a few general 
observations. The lands being prima facie in the Arepalli 
Agraharam, geographically they are within the ambit of an. 
estate within the meaning of the Estates Land Act. Therefore 
there is a prima facie presumption that in the said lands the 
tenants*have got occupancy rights. The Court therefore has 
to start with the said presumption in deciding whether the 
inamdar has got the kudivaram right. Under S. 23 of the 
Estates-Land Act and S. 185 of the said Act the presumption 
is that land in an estate is a ryoti land. The learned District 
Munsiff has correctly applied the presumption in estimating 
the evidence. The learned District Judge has in my opinion 
fallen into an error in thinking that the presumption ought not 
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to be applied. The learned Judge remarks at the end of 
paragraph 7: 


“ We have nothing to do with the presumptions laid down in the Act 
when considering the issue whether such an acquisition has been made.” 


Under the exception to S. 8, sub-S. (2), cl. (d) land in an 
inam village will cease to be part of an estate if it is proved 
that the tenants’ interest in those holdings have been acquired 
by the inamdar. It is an exception which the landlord will 
have to make out. The exception is only to the general rule 
that in every land comprised in an estate the tenant has 
got occupancy right. It is not possible to understand how the 
learned District Judge ignored this elementary rule. The 
evidence abundantly establishes and it is not challenged before 
me that the lands were never in the personal cultivation of the 
Agraharamdars. There is no evidence either oral or documen- 
tary by which the plaintiffs sought to prove the manner and 
method of the acquisition of the kudiwaram right and no single 
instance has been proved of a relinquishment by the tenants or 
of purchase by the inamdar or of inheritance-of any other 
known mode by which the landlord came to acquire the 
kudiwaram right. The sole thing relied on is that the 


“Agraharamdars were dealing with the lands as owners and ` 


leasing them from time to time for specific periods. The 
learned District Munsiff disbelieved all the unregistered leases 
relied on by the plaintiffs. In this the learned District Judge 
has also concurred. He observes: 


“ The safe method to adopt with reference to these exhibits is to ignore 


the unregistered documents altogether. ” 


_ There remain then the registered leases and other evidence 
relied on with reference to each of the plots in question. 
Taking the registered leases they range between 1903 and 1911, 
The Estates Land Act came into force on. the Ist July, 1908. 
If before the dates of these registered leases the landlord has 
not acquired kudivaram right, the execution of these registered 
leases would not affect their occupancy right if‘they were in 
possession of the lands on the date of the commencement of 
the Act. Therefore it has to be proved apart from these leases 


whether the landlord has acquired kudivaram right. If so, these . 


leases may be some evidence in confirmation of the said right. 
It is a well-known fact that the zamindars and inamdars 
anticipating tenancy legislation had been trying by all possible 
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means to deny occupancy rights to the tenants and to prevent 
acquisition of occupancy rights by the tenants and for that 
purpose have been taking muchilikas with recitals in and by 
which-the tenants stipulate to surrender possession to the land- 
lord-at the end of the term. It has always been held that from 
such a stipulation it is unsafe to presume absence of occupancy 
right in the tenant. The value of these leases will also be much 
discountenanced: if it is proved that the tenants from whom 
these-leases were taken were in-occupation.of the said lands on 
the dates of the said leases. -Certain observations in the- Privy 


‘Council judgments were relied on by Mr. Somayya in this 


connection. But ona careful perusal of the judgments it will 
be seen that the observations were made with reference to the 
particular facts of those cases. For example in Suryanarayana 
v. Pothannal it was found that the defendants were let into 
possession by the inamdars under agreements for terms 
which expired in-each case before the suits for ejectment were 
brought. Similarly in Venkata Sastrulu v. Seetharamudu? it 
was found that in. 1904 all the tenants formally relinquished 
their lands to the plaintiff and put him into possession thereof 
and from that date until the tenancies were granted in the year 
1907. the property remained vacant and when the defendants 
were admitted as tenants, they severally declared that they had 
no right of occupancy except such as was given to them by the 
tenancy agreements. -Therefore in cases where defendants 
were let into possession by the inamdar under agreements 
‘executed by, them, the said _muchilikas may be taken into 
consideration for the purpose of determining whether the land- 
lord or the tenant had the kudiwaram right, but when the 
defendants were not let ‘into possession under those agreements 
but they:were- already i in possession on the: dates when they 
exechied thet, the same inférence could not be drawn. Again 
in. one place the learned District Judge remarks: 


2 on We ‘find the, Acabaria dealing. with thè lands as if. they were 
their own,’dividing them, mortgaging them, selling, exchanging them and 
letting them-for particular periods for specified rents. Effect must be given 
to this course of known, enjoyment of the Properties: and under the circum- 
stances it could be given only by presuming that the kudiwaram interest in 
the holding was acquired by the inamdars a at some date ‘or dates subsequęnt 
to the grant”. 
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To my mind this is a sweeping observation made by the 
learned Judge not borne out by the evidence on record, at any 
rate so far as the particular plots in these civil revision peti- 
tions are concerned. From the analysis given by Mr. Somayya, 
I find that only in two suits there was either a mortgage or sale. 
In C. R. P. No. 985, there are two registered mortgages and 
in C. R. P. No. 984, there are two registered mortgages and 
one sale. , I will deal with the evidentiary value of those docu- 
ments in dealing with the particular cases. But beyond these 
so-called mortgages or sales there is no other evidence of 
mortgages, sales or exchanges. I do not know what the learn- 
ed Judge means by saying the inamdars divided ‘the lands. 
That observation can have relevancy only if we were dealing 
with the question whether in the entire village the indmdars 
had thé kudiwaram of acquired the kudivaram right but it 
will have no bearing on the question whether in a particular 
plot of land the inamdar acquired the kudivaram right unless 
there is evidence that that particular plot of land happened to 
be the subject ‘of division among the Agraharamdars: There 
is another. observation which the learned Judge makes which 
requires some notice, namely :— 


.“ There is not a single instance of any sale of the lands by any one of the 
so-called tenants and no documentary proof of any partition of the lands in 
the same family. -Oral evidence there is of the tenants themselves to the 
effect that they divided such and such lands in such and such a manner with- 
out any reference to the Agraharamdars or their rights; but such oral evid- 
ence has no value in the face of the documents that have been produced by 
the plaintiffs.” 


The proof of alienations of lands in the possession of 
tenants is given for the purpose of probabilising the existence 
of kudivaram right in the tenant, but the absence of it could not 
be taken as negativing occupancy right. Where land has been 
in the possession of a particular family for a considerable 
period, say 30 or 40 years, andif the said family was not in 
need to mortgage or sell a land, it is preposterous to expect any 
sale or mortgage in the said family. I think possession for a 
considerable length of time should ordinarily be taken as dis- 
pensing with such a proof. In most cases it may not be 
possible to have them though it is desirable or it might be good 
if such evidence was forthcoming and the absence of such 
evidence should not be taken as a factor in tiegativing occu- 
pancy right. 
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Now I shall proceed to take up each of the cases. 
[His Lordship discussed each case separately and held.] >- 
[* * *] ; 
_ Thus on a consideration of the entire evidence I am of 
the opinion that the conclusions reached by the learned Dis- 
trict Munsif are right. 1 therefore allow the above revision 
petitions and reverse the decision of the learned District Judge 
and restore that of the District Munsif with costs both, here 
and in the Court below. 
C. R. P. Nos. 971, 973, 979, 980, 982, 988, 989, 990, 991 
and 992 of 1934 are not pressed and are dismissed as with- 
drawn. and there will be no order as to costs. 


S. V. V.° Revisions not settled allowed. 
Revisions settled dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. ALFRED Henry Lionet Leaca, C ner 
Justice AND MR. JUSTICE VARADACHARIAR. 


Lala Gokuldas and another >- .. Appellants*: (Plaintiffs) 
v. T 
Jobn Kantaraj l .. Respondent (Defendant). 


Indian Christian Marriage ‘Act (XV of 1872), Ss. 4, 5, 42, 51 and 77— 
Solemnisation of marriage—Oath taken before Marriage Regisirar—False 
declarations made as to age of proposed wife and as to residence of parties— 
Marriage whether rendered invalid. 


Where the parties, who were Indian Christians, were in a position to 
contract a lawful marriage and the marriage was solemnised by the Marriage 
Registrar in accordance with the provisions of the Indian Christian Marriage 
Act of 1872 but it appeared that the husband while taking the oath as 
required by S.42 of the said Act made two false declarations in the course 
of his statement, namely, that the proposed wife was of age and that me 
parties lived within the District, 


Held, that the marriage which was duly solemnised and thee wise 
lawful was not rendered invalid by reason of the false declaration made by 
the husband while taking the oath. 


On -appeal from the judgment and decree of the 
Honourable Mr. Justice Gentle dated the 25th day of August, 


* O. S. A. No. 63 of 1936. 29th July, 1937. 


+ 
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1936 and passed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in C.S. No. 151 of 
1935. 


T. Krishnaraja Naicker for Appellants. 
T. R. Srinivasan for Respondent. 
The judgment of the Court was delivered by 


The Chief Justice.—The appellants, who are father and 
daughter, were the plaintiffs in the Court below. They sued 
for a declaration that the marriage of the second appellant to 
the respondent solemnized before the Registrar of Marriages 
at St. Thomas Mount on the 17th July, 1934, is a nullity. The 
parties are all Indian Christians. At the time of the marriage 
the second appellant was 183 years of age, and was a student 
at the Women’s Christian College, Madras. Both she and the 
respondent who had attained his majority at the time were 
resident in Madras. The respondent gave notice of the 
marriage to the Registrar at St. Thomas Mount and falsely, 
declared before him that the second appellant was of age. 
There being no impediment to the marriage it was duly 
solemnized on the date mentioned. The learned Judge declared 
for the validity of the marriage. The appellants challenge this 
decision on the ground that it conflicts with the express 
provisions of the Indian Christian Marriage Act of 1872. It is 
therefore necessary to examine the relevant sections of that 
statute. 


S. 4 provides that every marriage between persons, one or 
both of whom is or are a Christian or Christians shall be solem- 
nised in accordance with the provisions of S. 5; and any such 
marriage solemnized otherwise than in accordance with such 
provisions shall be void. S. 5 states that marriages may be 
solemnized inter alia by a Marriage Registrar appointed under 
the Act. The marriage in question having’ been solemnized 
before a Marriage’ Registrar, it is necessary to turn to Part V 
of the Act, which commences with S. 38. This section states 
that when a marriage is intended to be solemnized by, or in the 
presence of, a Marriage Registrar, one of the parties to such 
marriage shall give notice in writing in the prescribed form to 
a Marriage Registrar of the District within which the parties 
have dwelt; or; if the parties dwell in different districts, they 


Lala 
Gokuldas 
v. 
_ John 
Kantaraj-. 


Leach, C.J. 


Lala 
ee 


Jobn 
Kantaraj, 


Leach, ( C.J. 


592 ‘THE MADRAS LAW JOURNAL REPORTS, [1937 


shall: give notice to the Registrar of each district, and shall 
state therein the name and surname, and the profession or 
condition of each of the parties intending marriage, the 
dwelling place of each of them, the time during which each 
has dwelt therein, and the place at which the marriage is to be 
solemnized. The notice given by the respondent in this case 
stated that both the parties resided at St. Thomas Mount and 
was, therefore, deliberately false. On’ receipt of notice, the 
Registrar- shall, under S. 39, publish it, and under S. 40 enter 
it in the Marriage Notice Book. S. 41 provides that if the 
party by whom the notice was given requests the Marriage 
Registrar to issue the certificate mentioned in the section and 
if one of the parties intending marriage has made oath as 
required, the Marriage Registrar shall under his own hand 
issue a certificate of such notice having been given and of such 
oath having been made. There are several provisos to this 
section but it is only necessary to refer to the last of them 
which says that if one of the parties is a minor the certificate 
shall not be issued until fourteen days after the entry of the 
notice have expired. Turning now to S. 42 we find that the 


certificate shall not be issued by a Marriage Registrar until 


One of the parties intending marriage appears personally before 
him, and makes oath— 


(@) that he or she believes that there is not any. impediment of kindred 
or affinity, or other lawful hindrance, to the said marriage, and 


-(b) that both the parties have, or (where they have dwelt in the dis- 
tricts of different Marriage Registrars) that the party making such oath 
has, had their, his or her usual place of abode, within the district of such 
Marriage Registrar, 


and, where either or each of the parties is a minor,— 


(c) that the consent or consents to such marriage required by law has 
or have been obtained thereto, or that there is no person resident in India 
authorized to give such consent, as the case may be. 


S. 19 of the Act requires-in the case of a minor’s 
marriage, the consent of the father, if living, or if the father 
be dead, the guardian of the person of such minor, and, ‘in 
case there is no such guardian, then the mother of the minor. 
This is made applicable to marriages under Part V of the Act 


‘by S. 44, ‘The respondent took the oath required by S. 42 


and made two false declarations i in the course of his statement 
(i) that the second appellant was of: age, and (ii) that the 
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parties lived within the district. By S. 51, after the issue of 
the certificate of the Marriage Registrar, the marriage may if 
there be no lawful impediment to the marriage of the parties 
described in the certificate be solemnized between them, 
according to such form and ceremony as they think fit to adopt. 
Now, in this case, as the result of the false declaration which 
the respondent made, he obtained a certificate which entitled 
him and the second appellant to be married, there being init no 
statement showing any lawful impediment to the marriage. 
The last section we need refer toisS.77 which states that 
whenever any marriage is solemnized in accordance with the 
provisions of Ss. 4 and 5, it shall not be void merely on 
account of any irregularity in respect inter alia of the following 
matters: 


(4) any statement made in regard to the dwelling of the persons marri- 
ed, or to the consent of any person whose consent to such marriage is requir- 
ed by law; 


(ii) the notice of the marriage. 

It is not disputed that the marriage was solemnized by the 
Registrar on the 17th July, 1934. But it is said that the solem- 
nization was invalid because of the false declaration which the 
respondent made. This argument, however, ignores the pro- 
visions of Ss. 4 and 5 and would read into part V provisions 
which are not there. The Registrar who solemnized this 
marriage was authorised by law to solemnize it, and having 
been solemnized by an official authorised in this respect it 
cannot be declared to be void under -S. 4. As I have pointed 
out there was no lawful impediment shown in the certificate of 
notice issued by the Registrar and therefore there was nothing 
to prevent the Registrar solemnizing the marriage. The res- 
pondent of course induced the Marriage Registrar to solemnize 
this marriage as the result of a false declaration and he has 
rendered himself liable. to severe punishment under S. 66 of 
the Act, but that is a quite different thing from saying that 
under the provisions of the Act this marriage is not lawful. 
There is no provision in the Act which renders this marriage 
illegal by reason of the false declaration of the respondent. 
The law isthe samein England, and the Indian Christian 
Marriage Act of 1872 follows English legislation of a similar 
nature.. The parties were in a position to contract a lawful 
marriage and such a marriage was solemnised by the Registrar 


in accordance with the provisions of the Act. 
75 
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For these reasons we think that the decision of the learned 
trial Judge was correct and the appeal will accordingly be dis- 
missed with costs. 

B. V. V. ——— Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 
PRESENT :—LORD ALNESS, SIR GEORGE LOWNDES AND SIR 
SHADI LAL. 
The Commissioners for the Port of Calcutta.. Appellants* 
v. 
The Corporation of Calcutta .. Respondents. 


Statutory powers—Exercise by railway owners and employees—Pipes of 
local authority under railway line—Agreement that work to be done to pipes 
by railway owners ai local authority's expense—Lucal authority’s property 
flooded through alleged negligent acts of railway owners’ employee—Work 
done in exercise of statutory powers--Suit for damages—Calcuita Port Act 
(Bengal Act III of 1890), S. 142—S pecial period of limitation, 

A statutory body constituted under the Calcutta Port Act of 1890 were 
the owners and operators of a double-track railway. A local authority had a 
pumping station near the-railway to which water was led from a river by 
four pipes which passed beneath the railway. The railway owners having 
decided to lower the railway line at a certain point in order to do away with 
the inconvenience of a level crossing existing there, were obliged to lower 
the local authority’s four pipes, and duly did so, carrying the pipes below the 
railway line, as lowered, in three brick tunnels. Subsequently the local 
authority wished to increase their supply of water from the river, which 
involved the laying of an additional pipe line. As the new pipe also had to 
cross the railway line, it was agreed by letters passing between the 
parties that the railway owners’ staff should do the work of laying 
it at the local authority’s expense. As the result of a severe fall of 
rain: flooding took place, and the local authority’s pumping station was. 
flooded and damaged. The local authority alleged that the flooding of the 
pumping station was due to two holes made and kept open by the railway 
owners’ superintendent. The holes in question had been made by the 
superintendent directly in connection with the project of laying the additional 
pipe line for the local authority. The railway owners denied negligence and 
contended that they were in any event protected as the suit was not instituted 
within three months, which constituted the special period of limitation 
under S. 142 of the Calcutta Port Act, 1890. 


Held, without deciding the plea of negligence, that the local authority 
having requested the Railway owners, a statutory body, to do certain work, 
and the Railway owners and their employees having acted in exercise of 
their statutory powers the action was barred by S. 142 of the Calcutta Port 
Act. 

The words “ or purporting or professing to be done ” in S. 142 of the 
Act postulate that work which is not done in pursuance of the statute may 
* P, C. Appeal No. 71 of 1936. 26th July, 1937. 

Bengal Appeal No. 70 of 1934. i 
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nevertheless be accorded its protection if the work professes or purports to 
be done in pursuance of the statute. 

Held also, that the Calcutta Port Act of 1890 afforded protection not 
only in respect of a claim based on alleged breach of a statutory duty but 
also in respect of one based on an alleged ‘omission to perform such a duty. 


Decision of the Calcutta High Court reversed. 

Appeal froma judgment and decree of the High Court of 
Judicature, Calcutta (Derbyshire, C. J. and Costello, J.), 
reversing a decision of the same Court in its original jurisdic- 
tion ( Buckland, J.). 


Forgus Morton, K.C., L. P.E. Pugh and T. B. W. Ramsay for 
Appellants—A careful examination of the facts shows that the 
holes made by the appellants’ superintendent were made in connec- 
tion with the work of laying the respondents’ fifth pipe, and that 
they were made in the course of operations on or under the appel- 
lants’ railway track. Operations of that kind are within the scope 
of the appellants’ duties under the Act by which they were 
incorporated, and they are accordingly entitled to the protection 
afforded them by S. 142 of that Act. 


A.M. Dunne, K.C. and J. M. Pringle for Respondents.—The 
appellants, in doing the work in connection with which their 
superintendent made the holes, were acting in a private capacity 
and not in their statutory capacity, and they are accordingly not 
entitled to the protection of S. 142. In doing the work they were 
acting in the capacity of private contractors working for the 
respondents. They had divested themselves of their statutory 
capacity in undertaking to do the work. Counsel referred to 
Bradford Corporation v, Myers}, The appellants’ act of making 
the holes, and/or their omission to close them up afterwards, was 
not something done or purporting or professing to be done in 
pursuance of the Calcutta Port Act. In any case, the Act must be 
strictly construed: while it affords protection against a claim 
based on a breach of a statutory duty, it does not afford protection 
against a claim arising out of an omission to perform a statutory 
duty. 

26th July, 1937, Their Lordships’ judgment was delivered 
by 

Lorp Atness.—This is an appeal from a judgment and 
decree of the High Court of Judicature in Calcutta, dated 
22nd August, 1935, which reversed the judgment and decree 
of the same Court in its original civil jurisdiction, dated 8th 
June, 1934, and which decreed the respondents’ suit to recover 





1, (1916) 1 A.C, 242. 
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from the appellants the sum of Rs. 44,612-9-4 as damages for 
negligence. 

The questions at issue are whether the appellants are 
liable for the damage caused by the flooding of the respon- 
dents’ pumping station, and whether their claim was barred 
by time in virtue of a provision in the Calcutta Port Act, 1890. 


The principal facts in the case are not in dispute, nor 
is the amount of damages due by the appellants, if liability is 
established. 

As their Lordships have formed a clear opinion that the 
respondents’ claim is statute barred, and, as their Lordships, 
in that view, deem it unnecessary to form or express an opinion 
on the question of negligence, it is possible to abridge the 
examination of the facts which would otherwise have been 
appropriate and necessary, 

The appellants are a statutory body, constituted under 
the Calcutta Port Act (Bengal Act III of 1890). The respon- 
dents are a statutory body, constituted under the Calcutta. 
Municipal Act (Bengal Act III of 1923). 


The appellants own and operate a double track railway 
which runs north and south, on the east aside of the river 
Hugli, and which is parallel and adjacent to the river. The 
railway crosses at right angles the approach road to the 
Howrah Bridge, which links up the towns of Howrah and 
Calcutta, lying respectively on the west and east side of the 
river. The respondents have a putnp house in the angle 
formed by the interception of the railway with the approach 
toad. Unfiltered water for the use of the inhabitants of 
Calcutta is drawn from the river through four suction pipes, 
which run from the river under the appellants’ railway to the 
pump house. 

In or about the year 1914, in order to avoid the incon- 
venience of the then existing arrangement, whereby the rail- 
way traversed the approach road by a level crossing, the 
appellants executed a scheme, in virtue of which the railway 
was carried under the approach road. This scheme involved 
the lowering of the respondents’ suction pipes, so as to keep 
them under the level of the railway. The appellants carried 
the respondents’ pipes from the river side to the pump house 
in three brick-lined tunnels, which were sealed up on the river 
side. The middle tunnel carried two pipes, and the tunnels 
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on the north and south of it carried one pipe each. The 
appellants then laid the railway over the top of the roof of 
the tunnels. In order to afford protection to the tunnels, they 
overlaid the roof with steel plates. 


To protect the railway against flooding the appellants 
constructed a drain in the middle of the railway track. The 
drain ran into a sump, which was emptied by two pumps set 
up in a pump house belonging to the appellants, and situated 
on the other side of the railway line from and just opposite 
to the respondents’ pump house. The respondents also had a 
sump in their pump house, with a small pump attached to it. 


In the beginning of the year 1926, the respondents, being 
desirous of increasing their supply of unfiltered water from 
the river, discussed with the appellants a project for laying 
down a fifth pipe through which to draw water from the 
Hugli to the respondents’ pump house along a line south of 
.the southernmost of the existing pipelines. As this pipe, like 
the others, had to be carried across the appellants’ railway, 
it was agreed, by letters passing between the parties, and 
hereinafter referred to, in order to ensure as little interference 
with the railway as possible, that the work should be done by 
. the appellants’ staff at the respondents’ expense. 


On 21st and 22nd July, 1926, while the laying of the 
fifth pipe line was under discussion, an abnormal fall of rain 
occurred in Calcutta, and flooding ensued. In particular, the 
appellants’ subway was flooded. The water flowed into their 
pump house, and overwhelmed the pumps. It poured through 
the tunnels, and over certain screen walls into the respondents’ 
pump house. The whole pumping plant was thereby put out 
of action. 


The respondents, in their plaint, alleged that their pump 
house was flooded in consequence of the appellants’ negligence. 
They stated that the rush of water into the pump house was 
due to the existence of two holes under the steel plates, which 
were made by the appellants, or which they suffered to remain 
open. In both respects the appellants were alleged to have 
been guilty of negligence. 

The appellants, in their written statement, denied the 


charge of negligence, and they also denied responsibility 
for making the holes or leaving them open.. They also 
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P.G charged the respondents with negligence. They further pleaded 
Com- S. 142 of the Calcutta Port Act as barring the respondents’ 
missioners claim. 
for the ‘ . k 
Port of Several issues were framed for the trial of the suit. The 
Calcutta eleventh issue was in these terms—“ Is the suit time barred by 


Corporation reason of S. 142 of the Port Act?” The section is in these 
of Calcutta. 


—. terms :— 
Lord x ; x . 

Alness. No suit shall be brought against any person for anything done or 
purporting or professing to be done in pursuance of this Act, after the 
expiration of three months from the day on which the cause of action in such 
suit shall have arisen. ” 


This issue was determined by Mr. Justice Buckland on the 
pleadings in the appellants’ favour. This judgment was 
recalled on appeal, the Court of Appeal holding that the 
issue could not properly be determined until the facts had 
been investigated. The suit was accordingly remitted for 
trial. 


In the course of the trial, it emerged in examination 
of the appellants’ witnesses, that the holes referred to had been 
made in June, 1926, by or under the supervision of one 
Manotosh Chatterjee, a superintendent of works in the 
appellants’ service, in connection with the project of laying 
the fifth pipe line already referred to, and in order to. 
locate in the ground, as he alleged, the exact centre of the 
southern pipe in connection with the project of laying the fifth 
pipe line. 

Mr. Justice Buckland, after evidence and argument, 
delivered judgment on 8th June, 1934, dismissing the respon- 
dents’ suit. He held (1) that no negligence on the appellants’ 
part had been found, and (2) that, in any event, Chatterjee, in 
making the holes, was acting on behalf of the appellants in 
pursuance of the Calcutta Port Act, and (3) that the respon- 
dents’ claim was accordingly barred by S. 142 of that Act.. 
The learned judge accordingly dismissed the suit. 


From this judgment the respondents appealed. The 
Appeal Court, on 22nd August, 1935, allowed the appeal, and 
passed a decree for the amount claimed. The learned judges 
of the Appeal Court held (1) that the cause of the damage to 
the respondents’ pumping station was the appellants’ negligence 
in leaving the holes open, and (2) that the appellants were not 
protected by S. 142 of the Port Act, as the acts of Chatterjee 
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in making and leaving the holes open were not done by the 
appellants in pursuance of the Port Act. 


From that judgment the present appeal has been taken. 
As already indicated, their Lordships regard themselves as 
absolved from considering and determining the issue of 
negligence, inasmuch as they are satisfied that the appellants 
can successfully invoke the protection of S. 142 of the Port of 
Calcutta Act. 


In order to appreciate precisely the work which was being 
effected when the cause of action arose, it will be convenient 
in limine to bear in mind the terms of two letters which passed 
between the appellants and respondents. On 2nd February, 
1926, the respondents’ constructional engineer wrote to the 
secretary of the appellants in these terms :— 


“ I have the honour to inform you that this Corporation proposes to erect 
an additional 42” diar, suction pipe and to extend the existing jetty by about 
twelve feet in which to carry this pipe at the above Pumping Station. 

“ I herewith enclose the plans relative to this proposal for your Commis- 
sioners’ information and beg to point out that this scheme will affect the 
river front of the heavy lift yard by shortening same at the North end by 
twelve feet. 

“ As regards the crossing of your Commissioners’ subway and railway 
lines it is suggested that this work be executed by your Commissioners 
so that as little interference as possible will occur in the working of your 
railway and this matter has been discussed with your Commissioners’ 
Engineers who are preparing an estimate which will be laid before my 
Committee for their approval with regard to this portion of the work. 

“I shall be glad if you will look into this matter and let me have 
the approval of your Commissioners at an early date to the execution of this 
work, ” 


The reply to that letter was in these terms:— 


“I beg to refer to your letter W.W. 6616 dated 2nd February, 1926, 
regarding a proposal to install an additional suction pipe at Mullick Ghat 
Pumping Station, which has since been discussed by you with the Commis- 
_ sioners’ Engineering Department. 


“Tt is agreed that the construction of the culvert from and including the 
river side retaining wall to the back of the retaining wall at the Pump House 
should be carried out by the Commissioners’ Staff, and I enclose an estimate 
of Rs. 44,620 for this work. This estimate cannot, however, be regarded as 
an accurate one, as it is dificult to estimate correctly the cost of some por- 
tions of the work, and it is quite possible that it may be considerably 
exceeded. The Corporation would of course be liable for any expenditure 
incurred over and above the estimated amount which would be refunded. 
A nominal way-leave rental of Re. 1 per annum would be charged for 
the pipes crossing the Commissioners’ land. 


“ As regards the extension of the Mullick Ghat Jetty, the sanction of 


the Local Government will be necessary under S. 83 of the Calcutta Port Act,” 
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and Government insist, in all such cases, on an undertaking being given that 
any work below the high water mark at the time of construction will be. 


_ removed without any claim to compensation if such removal be considered 


necessary by the Port Commissioners at any time in the interests of the Port. 
The Chairman on receipt of a letter from the Chief Executive Officer, giving 
this undertaking, will propose to the Commissioners that they should recom- 
mend Government to accord sanction to the extension. Three copies of the 
plan should be attached to the letter.” 


Following on these letters, certain exploratory work pro- 
ceeded, in which Chatterjee was employed. Both Courts 
accepted as accurate and reliable Chatterjee’s statement of 
what he did in making the holes, and why he made them. 
Both Courts also accepted the view that Chatterjee was 
instructed to get. measurements, and that he adopted his own 
method of procuring these. Was Chatterjee purporting or 
professing in what he did to act in pursuance of the Calcutta 
Port Act? That is the question. The trial judge answered 
that question in the affirmative, and their Lordships think 
that he was right in so doing. 

The letters quoted disclose that an appeal had been made 
to the appellants as a statutory body to do certain work. To 
that appeal they assented. The work related to the appellants” 
railway track. It was being done on their property, and in 
their interest. The workmen, including Chatterjee, were paid 
by the appellants, presumably from statutory funds, and the 
work was superintended by them. In what Chatterjee did or 
omitted to do, he was solely concerned with his employers’ 
business. The respondents’ argument was that the appellants 
failed to repair a part of their railway line, which was situated 
on their own land. In these circumstances, it is vain, in their 
Lordships’ opinion, to suggest, as the respondents did, that the 
appellants were acting in a private capacity, or indeed, in any 
other than their statutory capacity. 


The suggestion made on behalf of the A TT in 
argument was that the appellants were acting in the capacity 
of private contraċtors. Their Lordships are unable to accept 
this view. In point of fact, there was then no contract between 
the parties: the work being done was, as already stated, of an 
exploratory character. A contract may have been in contem- 
plation of the parties: but it was not in being. Their Lord- ' 
ships are clearly of opinion that the appellants did not divest 
themselves of their capacity as a Port authority, and did not 
assume some other capacity, in having the work done. 
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Reliance was placed by the respondents on the case of the 
Bradford Corporation v. Myersi. Now, inasmuch as that case 
related to the construction of the Public Authorities Protection 
Act (1893), which contains language not to be found in the 
Indian statute, and which omits language to be found in the 
latter, manifestly the decision falls to be handled with care. In 
particular, the English Act does not contain the words “ pur- 
porting or professing to act in pursuance of the statute”. 
Their Lordships regard these words as of pivotal importance. 
Their presence in the statute appears to postulate that work 
which is not done in pursuance of the statute may nevertheless 
be accorded its protection, if the work professes or purports 
to be done in pursuance of the statute. The English Act was 
properly treated by the House in the Bradford case as one 
from which the words “ professing or purporting” were 
omitted, and the observations of the House must, of course, be 
construed “secundum subjectam materiam ”. They have, in 
their Lordships’ judgment, no application to this case. Their 
Lordships can find nothing in the Bradford case which forbids 
the interpretation which they propose to attach to the Indian 
Act. Their Lordships were not referred to any decision on 
that Act, either by this Board or by any Court in India. It 
apparently therefore falls to be construed judicially for the 
first time. 


The respondents argued that the Indian statute fell to be 
strictly construed, and that, while it protects against a claim 


based on breach of statutory duty, it does not protect against: 


an omission to perform a statutory duty. Their Lordships are 
unable to accept either argument. The argument is unsupport- 
ed by authority, or from any other source. 

The Court of Appeal in their judgment would appear, 
their Lordships think, to have forgotten (1) that the appellants 
were engaged in work designed for the protection of their 
railway, and (2) that the neglect complained of was leaving 
unrepaired a portion of that railway. These circumstances, in 
their Lordships’ view, render it impossible to divorce the work 
which was being done from the statutory capacity in which 
the appellants were doing it. 

Their Lordships will, therefore, humbly advise His 
Majesty that the appeal should be allowed, the decree of the 


1. (1916) 1 A.C. 242. 
76 
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appellate side of the High Court set aside with costs, and the 
decree of Buckland, J., dismissing the suit restored. The 
respondents must pay the costs of the appeal. 
Solicitors for Appellants: Sanderson, Lee & Co. 
Solicitors for Respondents: T. L. Wilson & Co. 
RoC: C: —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 


Abdul Hafiz Saheb .. Petitioner* (4th Respondent) 
v. 
Abdul Sukkur Saheb and 
another .. Respondents (Petitioner and 
Sth Respondent). 


Civil Procedure Code (V of 1908), Ss. 39,42 and O. 21, r. 10—Limitation 
Aci (IX of 1908), Art. 182, cl. (5)—Decree passed by Court A against X 
and Y—Décree transferred to Court B as immovables of X were situate 
there—A pplication to Court B to execute by arrest of Y—Certificate under 
S. 41, Civil Procedure Code, not sent to transferor Court by date of applica- 
tion—A pplication for arrest to B if made to a proper Court. 

A decree for money was passed by the Small Cause Court at T against 
two defendants. As one of the defendants (first) had immovable property 
within the jurisdiction of the Munsiff, the decree was transferred for execu- 
tion to that Court. After the transfer but before the report under S. 41, 
Civil Procedure Code, was sent to the transferor Court T by the transferee 
Court (Munsiff’s), an application was made to the Munsiff for an order to 
arrest the second defendant in the suit. It was contended that inasmuch as 
the transfer was only for execution against the immovable properties of the 
first defendant, the transferee Court could not entertain a petition for execu- 
tion by arrest of the second defendant and that therefore the application was 
not made to the proper Court so as to serve as a step-in-aid to a later 
application. 

Held, that the application was an application in accordance with law and 
made to the “proper Court” within the meaning of Art. 182 (5) of the 
Limitation Act. Taking the provisions of S. 32, O. 21, r. 10 and S. 42, Civil 
Procedure Code, together, the natural effect is that unless in the order of 
transfer of decree, there is any express limitation of the purpose for which 
the transfer is made—assuming that such limitation, if any, can control the 
provisions of the Code as to jurisdiction—there is no reason to limit the 
powers of the Court to which a decree is transferred for execution. Ina 
case falling under cl. (2) of S. 39, no such limitation can exist at all and it is 
not right even in a case falling under sub-cl. (a), (b) or (c), to limit the 
powers of the Court to which the decree is sent. 

Chhatra Pat Singh v. Kharaj Ram,(1936) I.L.R. 63 Cal. 1210, not ap- 
proved, ; 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of Small Causes at 





* C, R. P. No. 369 of 1936. ` 20th August, 1937. 
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Trichinopoly dated 2nd December, 1935 in E. A. No. 1577 of 
1935 in S. C. S. No. 3653 of 1923. 

T. A. Ananta Aiyar for Petitioner. 

V. S. Rangachari for Respondents. 

The Court delivered the following 

JupcMENnT.—The only question arising for determination 
in this Revision Petition is whether the execution petition 
which has been ordered by the lower Court was in time. This 
in turn will depend upon whether an earlier execution petition 
dated 7th August, 1933, which was presented to the District 
Munsiff’s Court, Trichinopoly, was an application in accord- 
ance with law and presented to the “ proper Court ”. 

The decree under execution is one passed by the Court of 
Small Causes at Trichinopoly. As one of the defendants had 
immovable property within the Munsiff’s jurisdiction, the 
decree seems to have been transferred to the District Munsiff’s 
Court and as a result of proceedings taken there, some of the 
immovable properties were sold and part of the decree amount 
realised during the year 1930. On 7th August, 1933, an 
application was made to the District Munsiff’s Court for an 
order to arrest the second defendant in the suit. It is now 
common ground that by that date no report had been sent by 
the District Munsiff’s Court to the Court of Small Causes so 
as to deprive the Munsiff’s Court of the power to execute the 
«decree any further. The Munsiff’s Court however returned 
the application on 7th August, 1933, with the following 
endorsement: 


“ Legal representatives cannot be added in this Court. This application 
mmay be made to the Small Cause Court”. 


This endorsement refers to the fact that by that time the 
first defendant was dead and if the decree-holder wanted to 
‘bring his legal representative on record an application for that 
purpose must be presented only to the Court which passed the 
decree. In answer to this endorsement it was rightly pointed 
out on behalf of the decree-holder that execution was at that 
time sought only against the second defendant and that when 
he thought fit to take execution proceedings against the legal 
representatives of the first defendant he would apply to the 
Court which passed the decree. For some reason not appearing 
„on the record the District Munsiff’s Court nevertheless returned 
the application stating that the petitioner will apply for 
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retransfer of the decree to the Smal! Cause Court and ask for 
arrest therein. After re-transfer and re-presentation, that 
petition was dismissed for non-payment of batta by the Court 
of Small Causes. 


It has been argued before me that this petition to the 
Munsiff’s Court dated 7th August, 1933, is not one presented 
to the “proper Court” because the transfer to the Munsiff’s 
Court must be taken to have been made only for the purpose 
of proceeding against the immovable properties situate within 
that Court’s jurisdiction and that as the Small Cause Court 
was competent to issue a warrant for the arrest of the 
second defendant, the application for that purpose should have 
been made to the Small Cause Court and not to the District . 
Munsiff’s Court. I am not able to accede to this contention. 
S. 30 of the Code of Civil Procedure provides that a decree 
may be executed either by the Court which passed it, or by the 
Court to which it is sent for execution; and in O. 21,r. 10 
there is a provision that the holder of a decree who desires to 
execute it shall apply to the Court which passed the decree or 
if the decree has been sent to another Court, then to such Court. 
S. 42 enacts that the Court executing a decree shall have the 
same powers in executing such decree as if it had been passed 
by itself. Taking these three provisions together, it seems to 
me that their natural effect is that unless in the-order of trans- 
fer there is any express limitation of the purpose for which the 
transfer is made—assuming that such limitation, if any, can 
control the provisions of the Code as to jurisdiction,—there is 
no reason to limit the powers of the Court to which a decree 
has been transferred for execution. Indeed it is possible to 
construe the observations of the Judicial Committee in Maha- 
rajaof Bobbili v. Narasaraju Bahadur) as depriving the original 
Court of jurisdiction to execute its decree once the decree has 
been sent to another Court for execution till the certificate 
under S. 41 is received from the transferee Court.. A Division 
Bench in this Court has distinguished that case in the decision 
reported in Subba Rao v. Ankamma®. The latter case is clearly 
distinguishable because the application there was made by the 
assignee decree-holder for the purpose of having himself 
recognised as the assignee and it is well settled that an applica- 





1, (1916) 31 M.L.J. 300: L.R. 43 I.A. 238: LL.R. 39 Mad. 640 (P.C.). 
2. (1932) 63 M.L.J. 788. 
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tion for that purpose can be made only to the original Court. 
On the other hand, a Division Bench of the Bombay High 
Court went so faras to hold that even an application for 
transfer of the decree to another Court ought not to be made 
to the original Court before the certfficate under S. 41 has 
been received from the Court to which the decree was first sent 
for execution. The question I am now concerned with is, 
however, not whether the original Court retains jurisdiction 
or not, but what is the extent of the jurisdiction of the Court 
to which the decree has been transferred for execution. 

Mr. Anantha Aiyar seeks to impose restrictions upon its 
powers by reason of the considerations mentioned in cls. (a), 
(6) and (c) of S. 39 as justifying the transfer. He 
concedes that the present case will not properly fall under 
cl. (a), (b) or (c). Obviously in a case falling under 
cl. (d) orin a case falling- under cl. (2) of that section, no 
such limitation can exist at all. I may add that I do not think 
it right even in a case falling under sub-cl. (a), (b) or 
(c) to limit the powers of the Court to which the decree is 
sent. Those clauses only deal with the circumstances justify- 
ing a transfer and they need not necessarily define the powers 
of the Court to which the decree is sent for execution, because 
that is provided for in other sections of the Code. I admit 
that there are observations in Chhatra Pat Singh v. Kharaj 
Ram1 which lend some support to Mr. Anantha Aiyar’s con- 
tention; but, with all respect, I hesitate to follow them. In the 
present case we do not even have on record the petition on 
which the original order was made transferring the decree to 
the District Munsiff’s Court nor have we even a copy of the 
order of transfer. It must merely be a matter of speculation 
as to what the reasons for the transfer might have been. It is 
also unnecessary in this case to decide on the conflict between 
Saradakripa Lala v. The Comilla Union Bank, Lid.2 and 
Chettiar Firm v. Vanappa Chettiar’ because the application of 
7th August, 1933, was undoubtedly one for execution of the 
transferred decree and not for stay of its execution. 


The Revision Petition fails and is dismissed with costs. 


S. V. V. 





Petition dismissed. 








1. (1936) LL.R. 63 Cal. 1210. 
2. (1933) I.L.R. 60 Cal. 1119. 3. AIR. 1936 Rang. 184. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice VARADACHARIAR AND Mr. Jus- 
TICE KING. 


Chittaluri Sitamma alas Sita- 
bayamma and another .. Appellanis* (Defendants 1 
and 4) 
v. 
Saphar Sitapatirao and others.. Respondents (Plaintiff - 
Defendants 5, 7, 10 and 
11). 


Hindu Law —Limitation Act (1908), Arts. 142 and 144—Purchase in the 
name of wife by a Hindu—Plea of benamt purchase—Onus—Moneys contribui- 
ed by the husband—If conclusive in favour of benami—No intelligible 
motive—Motive suggested itself suggesting a real transfer—Reasonable infer- 
ence that it is not benami—Suit for possession—Scramble between parties to 


get posses sion—Possession with tenants—Article of Limitation Act applica- . 


ble—Art. 144 and not Art. 142. 

` Where it is pleaded that the properties purchased and standing in the 
name of a Hindu woman were purchased with the funds belonging to her 
husband benami in her name, and it isnot suggested that the husband had 
any creditors from whom he desired to screen these properties, and itis in 
evidence that the lady herself had some means of her own, though the amount 
thereof is not known. 

Held, the onus lies in the first instance on the person who pleads that 
these transactions are benami. The mere suspicion that the purchases might 
not have been wholly made with the lady’s money will not suffice to establish 
that the purchases were benami, nor even the suspicion that monies of the hus- 
band must have also contributed to these purchases. Even in cases where 
there is positive evidence that money had been contributed by the husband and 
not by the wife, that circumstance is not conclusive in favour of the benami 
theory, though it is an important criterion. Where the motive alleged fora 
benami transaction itself suggests that the purpose in view could be served 
only by a genuine transfer and not by a benamti transaction, the more reason- 
able inference is that the transfer was intended to be operative as a transir 
of the beneficial interest and not as a mere benami transaction. 

Where the properties standing in the womans name were all in the posses- 
sion of tenants and as long as the son was alive, he was taking muchilikas in 
his name and collecting the income, but then the mother and son were living 
amicably together and after the son’s death a scramble for possession began 
by the attempts made by the daughter-in-law and mother-in-law or the donee 
from her each trying to get the tenants to attorn to their side. 

Held, that in such circumstances the principle of Art, 144 and not Art. 142 
of the Limitation Act should be applied. 


Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry in O. S. No. 34 of 1927. 





* Appeal No. 112 of 1931 and : 19th March, 1937. 
S. A. No. 1214 of 1932. 


. 
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B. Satyanarayana and V. Govindarajachari for Appellants. 


K. Umamaheswaran and A. Rama Rao Saheb for Respon- 
dents. 


The Court delivered the following ~ 


Jupcment.—This appeal arises out of a suit for recovery 
of possession of 15 items of properties on the ground that the 
` plaintiff has become entitled thereto under a gift deed (Ex. A) 
executed in his favour by one Seetha Bai Ammal on the 4th 
September, 1914. Seetha Bai Ammal was the widow of one 
Jagennadha Rao and the mother-in-law of the first defendant. 
As the first defendant is also called Seetha Bai Ammal, we 
will refer to the first defendant when necessary as the daughter- 
in-law. 


Jagannadha Rao died some time in 1903, leaving him 
surviving his widow Seetha Bai Ammal and an adopted son 
Subba Rao, who died in May, 1914. The evidence shows that 
during the last days of Subba Rao or soon after his death the 
relations between the mother-in-law and the daughter-in-law 
became strained and the plaintiff who is the grandson of a 
brother of the mother-in-law and who had been living in 
Subba Rao’s family for some years managed to persuade the 
old lady to execute a gift in his favour of properties in respect 
of which the title stood in her name. The old lady died a few 
months after the date of the gift: and, for séveral years there- 
after, the plaintiff on the one hand and the first defendant on 
the other have been endeavouring to secure the tenants in pos- 
session of these properties to their respective sides till ultimate- 
ly the plaintiff instituted this suit just when the period of 12 
years from the date of the gift deed was about to expire. 


The plaintiff claimed that the properties in respect of 
which the title deeds stood in the donor’s name were her 
stridhanam properties and that she was accordingly competent 
to make a gift thereof. The first defendant who was the con- 
testing defendant pleaded that though the title to these proper- 
ties stood in Seetha Bai Ammal’s name, they had all been 
purchased with the funds belonging to Jagannadha Rao, benami 
in her name. A plea of limitation was also raised. The 
question of benami formed the subject of the first issue and 
the question of limitation of the second issue. 
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Sitamma The learned Subordinate Judge found the first issue in 
Sitapati- plaintiff’s favour; on the second issue he found that as regards 
rag; five items, namely, items 1 to 3, 13 and 15, the plaintiff had not 


shown that he or his donor had been in possession within 12 
years of the institution of the suit but that in respect of the 
other items the plaintiff’s possession within the statutory period 
had been proved. He accordingly dismissed the suit so far as 
it related to items 1 to 3, 13 and 15 and gave a decree in the - 
plaintiff’s favour in respect of the other items. The first defen- 
dant has filed this appeal against so much of the decree as is 
against her and the plaintiff has filed a Memorandum of 
Objections in respect of the items disallowed to him. 


In dealing with the question of benami, we may mention 
at the outset that it has not been suggested that Jagannadha 
Rao had any creditors from whom he desired to screen these 
properties. It is obvious from the written statement that the 
first defendant was hard put to it to suggest a motive for a 
benami transaction. It is true that Jagannadha Rao took the 
first defendant’s husband in adoption in 1884, and some of the 
letters exhibited in the case show that as a young boy he was 
not easily persuaded to come and live with his adoptive parents 
and preferred to go back to the place where he had theretofore 
been living. These letters relate to a period when the first 
defendant’s husband was 8 or 9 years old and it would be too 
much to suggest that at that time such conduct brought about 
any differences between Jagannadha Rao and the adopted son 
with reference to which the necessity for resorting to benami 
transactions could be explained. In paragraph 3 of the written 
statement it is stated that Jagannadha Rao took such pre- 
cautions as he liked in order to avoid among other things the 
possibility of the adopted son quarrelling with him and squan- 
dering the properties and in order to ensure the obedient 
conduct of the adopted son to his dictates and to avoid the 
possibility of the members of his natural family instigating 
the adopted son to act adversely to the interests of the adoptive 
father. In the course of the evidence one or two further 
reasons have been suggested, such as, a desire on Jagannadha 
Rao’s part to keep apart some properties for the benefit of any 
aurasa son that he still expected might be born to him 
or a desire to ensure that the adopted son would behave 
respectfully towards Sita Bai Amma by making it.appear that 
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she was the owner of some properties. We find it hard 
to believe that any of these motives would have led to a benami 
transaction rather than to a real transaction in favour of the 
wife. l 


= The principal argument of Mr. Govindarajachari before us 
on behalf of the appellant was that as the attempt on the plain- 
tiff’s side to establish that these properties were acquired with 
the lady’s funds had failed, it must be held that they 
‘were purchased by Jagannadha Rao with funds belonging 
to the joint family of himself and his adopted son, and that 
as sufficient provision for her maintenance had been made 
by Ex. B and also by the provision in the adoption deed itself 
in the possible contingency of differences between her and the 
adopted son, there was nothing to rebut the presumption arising 
tinder the law that the purchases made in the wife’s name with 
family funds were only made for the benefit of the family. It 


` ‘seems to us that this argument puts the effect of the evidence’ 


much too high and that the legal implications therein contained 
are not altogether tenable. It appears from the documentary, 
evidence as well as from the admissions made by the first 
defendant herself and by D.W. 13, that Seetha Bai Amma did 
have some monies of her own and some money-lending transac- 
tions of her own. It is, however, not possible to fix the amount 
that she was thus in possession of. The evidence also estab- 
lishes that at least after 1886, she must have been entitled to 
an annual income of between Rs. 100 and Rs. 200 from the 
‘properties set apart for her under Ex. B, while the collection 
of that income was being made by Jagannadha Rao himself. 
In such circumstances, the mere fact that the plaintiff or his 
witnesses do not now find it possible to connect any of the sale- 
‘deeds relating to the suit properties with a particular item of 
asset belonging to the lady does not necessarily lead to the 
inference that the purchases should have been made with family. 
funds by Jagannadha Rao. Some of the transactions under 
which the suit properties were acquired were for comparatively 
small prices. The only substantial acquisition was under Ex. D 
in 1896, the consideration therefor being made up of ‘the 
amount which accrued due on a usufructuary mortgage of 1887 
for a sum of Rs. 2,250 and a cash payment of Rs. 700, In -the 
light of the circumstances stated above, there is nothing that 
necessarily suggests that the Rs. 700‘paid in cash. at-the time 
77 
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of Ex. D must have been Jagannadha ‘Rao’s money and could 


not have been the lady’s, As regards the Rs. 2,250 ‘advanced 


on the usufructuary mortgage in 1887, we have no evidence 
suggesting whether it could have been the lady’s money or 
Jagannadha Rao’s money. The position therefore at best. only, 
comes to this: here is.a. „lady, the wife of a comparatively, 
well- to-do man with an income of more than Rs. 1,500 per 


annum, the lady herself having some means of her own, though 


the amount thereof is not known. The husband had no 
intelligible motive for -entering into any benami transaction. 


He gets documents executed in the name with a distinct state- 


ment that the monies paid for the purchase constituted the 
stridhanam property, of the lady. In relation to the properties. 
thus acquired, he takes registered lease deeds in the lady’s name 
and also gets a power-of-attorney executed by. that lady, 
‘appointing her own agent to attend to her affairs. It does not 


. appear that during all the time that Jagannadha Rao was alive, 


he ever took a single lease deed in his name in respect of these 
properties; except as regards one house which was leased to 
the Postal Department. There is no doubt evidence that the 
realisation of the income from these properties was attended 
to by Jagannadha Rao or his men, but that would have been 
‘équally the case even if these properties belonged to the lady 
and not to Jagannadha Rao. It is admitted that in respect of 
a nmiortgage under which money was due to this lady long 
prior to the adoption and in respect of the properties settled on 
this lady by Ex: B, the interest or income used to be realised 
by Jagannadha Rao or his men. 


` -It is clear from the adoption deed and from Ex. B that 
Jagannadha Rao was alive to the possibility of the relations. 
between“ his wife and the adopted son turning out to be 
unfriendly: and it is nothing strange if in those circumstances. 
a man in that position desired-to put the lady in a position of 
some-independence without depending upon the adopted son or 
being obliged to sue him-for maintenance or for a share in 
terms of Ex. I. It is also significant that even during the 
period when he ‘was taking sale-deeds in his wife’s name 
in -respect of the suit properties, he was entering into other 
transactions of ‘sale and mortgage in his own name, thus show- 
ing'that he had no reason at that time to make it appear that 
heihad no properties of his own other than the ancestral pro- 


ÎI]: THE MADRAS LAW .JOURNAL REPORTS: 611 


perties. Having regard to these circumstances we think the 
` learned Subordinate Judge was justified in coming to the con- 
clusion that the sale-deeds relating to the suit properties were 
not taken in Seetha Bai Ammal’s name benami for her husband: 
or.for the family. . The onus lies in the first instance on the 
defendant who pleads that these transactions are benami. The 
mere suspicion that the purchases might not have wholly been 
made with the lady’s money will certainly not. suffice to 
establish that the purchases were benami, nor even the 
suspicion that monies belonging to Jagannadha Rao, whether 
in a similar measure or a larger measure, must have also contri- 
buted to these purchases. Even in cases where there is positive 
evidence that money had been contributed by the husband and: 
not by the wife, that circumstance is not conclusive in favour 
of the benami character of the transaction, though it is 
an important criterion. It is true that in the Indian Law the 
English rule as to presumption of advancement has not been 
adopted, but S. 82 of the Indian Trusts Act as well as 
the observations of the Judicial Committee in Bilas Kunwar v. 
Desraj Ranjit Singhi recognise that money may have been 
contributed by another towards a purchase with the intention 
of giving a beneficial interest to the person in whose name the 
purchase is made. The relationship of husband and wife 
between the person who contributes the money and the person 
in whose name the sale is taken will be a very important factor 
in determining whether the transaction was really meant for 
the benefit of the wife or riot. The observations in Sanjivaroya 
Pillai v. Balambiki Ammal? are not opposed to this view 
because there was evidence in that case to suggest that 
the transfers were taken in the wife’s name with a view to 
screen the property from creditors. In Rahiman Beebi v. 
Khathoon Bees and Thulasi Ammal v. The Official Receiver, 
Coimbatore‘, reference has been made to the terms of S. 82 of 
the Trusts Act and an attempt has been made to read the 
observations of the Judicial Committee in earlier cases consis- 
tently with the provisions of that section. The observations 
of their Lordships in Ismail Mussajee Mookerdum v. Hafiz 





1. (1915) 29 M.L.J. 335: L.R. 42 I.A. 202: LL.R. 37 All. 557 
f i at 564 and 565 (P.C.). : 
. 2 (1907) 17 M.L.J. 339. 3. (1916) 4L.W. 193. 
4. (1934) 67-M.L.J. 541, 
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Bool and of Venkatasubba Rao, J., in Thulasi Ammal v. The 
Official Receiver, Coimbatore2, also show that where the motive 
alleged for a benami transaction itself suggests that the 
purpose in view could be served only by a genuine transfer and 
not by a mere benami transaction, the more reasonable infer- 
ence is that the transfer was intended to be operative as a 
transfer of the beneficial interest and not as a mere benami 
transaction. 

Mr. Govindarajachari next suggested that if and in so far 
as any monies of Jagannadha Rao had gone to make the 
purchases of the suit property in his wife’s name, a gift thereof 
would be invalid as a gift of joint family property. This 
question was not raised in the Court below in that form and 
the appellant’s learned Counsel explains it by pointing out that 
the plaintiff’s attempt in the lower Court was to establish that 
the purchases were made with the lady’s funds and not with 
the family funds. Assuming that that contention can be raised 
at this stage, it will be material to consider it only if there is 
positive evidence that funds belonging to the joint family had 
been used for the purpose of these purchases. The mere fact 
that the plaintiff is not able to establish that the purchases 
were made with the lady’s funds, will not entitle the first 
defendant to ask the Court to take it for granted that joint 
family monies must have been utilised for these purchases. 
We accordingly confirm the finding of the lower Court on the 
first issue. ; 

With reference to the plea of limitation, we are not 
satisfied that the lower Court was justified in dealing with the 
case as one governed by Art. 142 of the Limitation Act. The 
allegations in the plaint as well as the evidence tendered 
during the course of the trial establish that all the suit pro- 
perties were in the possession of tenants. It is true that during 
Subba -Rao’s time he was taking muchilikas in his name and 
collecting the income from the suit properties. But as he and 
his adoptive mother, were living together amicably, it cannot 
be seriously suggested that his possession or management was 
adverse. to the mother’s interest. As we have already said, the 
relations between the mother-in-law and the daughter-in- law 
became strained as soon as Subba Rao died and the plaintiff’s 
interference: with a view to securing some benefit to himself 


1, (1906)'16 ML.J.. 166: L.R. 33 L.A. 86: LL.R 33 Cal, 773 at 784 @&), 
2 (1934). 67. M.L.J. 543, 





Îi] THE “MADRAS LAW JOURNAL REFORTS. 613 


seems to have made matters worse. A scramble accordingly 
began after Subba Rao’s death by the attempts made on each 
side to get the tenants to attorn to the one side or to the other. 
In circumstances of that kind, the principle of Art. 144 and not 
Art. 142 should be applied. Considering the evidence on this 
basis, the conclusion seems to us to be that in respect of most 
of the suit items, the first defendant has failed to show that 
she got the tenants in possession to attorn to her more than 12 
years before the institution of the suit. In many instances 
registered muchilikas have been taken from the tenants in the 
mother-in-law’s name and there is evidence that some of these 
tenants were sued for rent on the basis of such muchilikas and 
decrees were obtained. As against such evidence on the 
plaintiff’s side, the story related on the defendant’s side of oral 
arrangements and payments of rent to her can scarcely be 
seriously pressed. 

i As regards one of the items of property, namely, item 
No. 14, a house in Rajahnıundry, a further point was pressed 
before us on behalf of the appellant, namely, that only a part 
of the house was in the occupation of the tenant who had 
attorned to the mother-in-law and that the other part was in 
the possession of a lady named Pankajam who refused to 
attorn to the old lady. In the suit for rent instituted by the 
plaintiff against these two tenants, the suit was decreed only 
against the former and not against the latter. It was 
accordingly contended that at least to the extent of the interest 
in one half of the house in the possession of Pankajam the 
plaintiff’s suit should be held to be barred by limitation. But 
if, as we have already pointed out, the principle to be applied is 
that of Art. 144, it is not sufficient for the defendants merely 
to suggest that Pankajam had not attorned to the old lady or 
to the plaintiff. It is only on proof that she had attorned to 
the first defendant that the plaintiff’s suit could be held to be 
barred even as regards the portion in her possession. The 
first defendant’s evidence is only that some time after 1915 
Pankajam paid 10 months’ rent in respect of her portion to the 
first defendant. Even taking this to be true, that is within 
12 years of the institution of the suit. We see no reason to 
differ from the conclusion of the lower Court in respect of 
items 4 to 10, 11, 12 and 14. 

As regards the items disallowed to the plaintiff by the 
lower Court, we see no reason to interfere with its conclusion 
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in réspect of items 1, 13 and 15. But in respect of items 2 
and 3, we are.unable to agree with the lower Court’s decision. 
These items were in the possession of one Chinnain Raju asa 
tenant under Subba Rao under a lease (Ex. XXVI) executed 
in 1911. Very soon after Subba .Rao’s death the plaintiff 
succeeded in taking a lease in Seetha Bai Ammal’s name, that 
is, Ex. J-10 from one Bapiraju, a brother of Chinnamraju. It 
is true that if the new lessee was a stranger and the former 
tenant in possession attorned to the first defendant, the Court 
may reasonably hesitate to believe that the new tenant got 
peaceful possession. It is apparently on this assumption that 
the learned Subordinate Judge observed in paragraph 26 of his 
judgment that it was difficult to believe that the old tenant 
gave up possession of these items to Bapiraju. But the evidence 
of D. W. 4.and Ex. XVIII establish that Chinnamraju, the 
former tenant, must have died in 1913 or early in 1914 and it 
appears from Ex. XVIII itself that in February, 1914, it was 
Bapiraju who sent the rent due in respect of these items to 
Subba Row. We therefore see no reason to think that it was 
unlikely that Ex. J-10 represented a real transaction of lease 
or that Bapiraju would not have got into possession under it. 
The defendants’ story that Chinnamraju’s widow Venkatammal 
was in possession and paid her rent, does not seem entitled to 
weight in the face of the registered lease executed by Bapiraju 
and the circumstances above adverted to. We would accor- 
dingly set aside the decree of the learned Subordinate Judge 
in respect of items 2 and 3 and give a decree to the plaintiff in 
respect of these items as well, 


As regards item 15 it will follow from our ir finding on the 
question of benami that the title thereto also is in the plaintiff. 
But the learned Subordinate Judge has not given the plaintiff 
a decree in respect of that item because in the connected suit 
O. S. No. 17 of 1929, he held that the present plaintiff had not 
shown that he had possession of this item within 12 years of 
the institution of the suit. Apart from the observation we 
have already made that in the circumstances of the present 
case the principle of Art. 144 and not Art. 142 should be 
applied, the learned Judge’s observation that the plaintiff was 
not in possession of this item within 12 years of the institution 
of the suit seems to rest upon a misapprehension because 
D. _W. 9, the tenant who is alleged to have been in possession 
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of this item under the first defendant, admits that for at least 
a year after Subba Rao’s death the plaintiff was occupying a 
portion of this house. We accordingly hold that the learned 
Judge's finding on the question of limitation even in respect of 
this item is not correct. But as his decision has been set aside 
on appeal by the District Court in A. S. No. 9 of 1931, it is not 
necessary that we should pass a formal decree for possession 
in the present plaintiff’s favour in respect of this item. It will 
be sufficient if there is a declaration of title in plaintiff’s 
favour in respect of this item. 

As regards items 2 and 3 which we have allowed in 
plaintiff's favour, the plaintiff will also be entitled to mesne 
profits from the first defendant at a flat rate of Rs. 30 per 
annum for the three years before suit (1923-1925) and future 
mesne profits at the same rate from 1926 till delivery of 
possession of the suit items or until the expiry of three years 
from this date, whichever happens earlier. We do not, 
however, think it necesssary to interfere with the direction in 
the lower Court’s decree as to costs. The appeal is dismissed 
with costs. In the Memorandum of Objections there will be 
mo order as to costs as the parties succeed in part and fail in 
part. l 

For the reasons given above S. A. No. 1214 of 1932 is 
dismissed with costs. 

The above appeals having been set down to be spoken to 
this day the Court delivered the following 

JUDGMENT.— (Judgment delivered by Varadachariar, J.). 

Appeal No. 112 of 1931. 

Before the decree in this appeal was finally drawn up, it 
was brought to our notice by the learned Counsel for the 
appellants that in dealing with issue 4, the lower Court had 
omitted to give the appellants credit for payments made by, 
them in respect of public charges like land revenue and cesses. 
The case was accordingly directed to be posted for being 
spoken to. l BA $ 

The respondents’ learned Counsel points out that the course 
adopted by the lower Court: in paragraph 35 of the judgment 
was to adopt the figures as to income shown by the lease deeds 
of a much earlier date though the income relating to the period 
in respect of which mesne profits were claimed by them prior 
and subsequent to suit would have been much greater, and that 
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the’ Court, in order to avoid an inquiry preferred to adopt the’ 
earlier figures on the understanding however that details of: 
disbursements made by the defendants during the period of 
their possession need not be taken into account. The parties. 
are not able to agréé before us as to the Precis basis on which’ 
the lower Court proceeded: 
‘ Theoretically, the plaintiff is entitled to an inquiry as to` 
mesne profits in respect of the period to which the issue relates: 
anid the appellants are entitled to deduction in respect of public’ 
charges disbursed by them. Both parties would undoubtedly 
have saved considerable time and expense if they could have 
agreed on some figures. But, in the absence of such agreement” 
We have no alternative but to set aside the finding of the Court’ 
below on issue 4 and send the case back to the lower Court for: 
an inquiry, in respect of mesne profits in the manner prescribed 
by law as regards items 4to 12 and 14. The figures arrived: 
at after such inquiry will be inserted by the lower Court in the 
place of the figures now entered in its decree. As regards the 
two other items which we allowed in the appeal, namely, items- 
2 and 3, our judgment has already fixed the rate and this’ 
amount has only to be added to the figure which the loyer 
Court may arrive at. 

S. V. V. Appeal ni 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :——MR. JUSTICE VENKATARAMANA RAO. 
Minor Narayanasami, Minor Venka- i 
raman by their next friend Janaki: 





Ammal ; .. Petitioners* (Plaintiffs 

: 1 and 2) 
v. . : 
Swaminatha Aiyar and others .. Respondents (Defen- 


dants 1 to 14). 

Court-Fees Act (VII of 1870 as amended in Madras), S. 17 and Sch. IL, 
Art. 17-A—Suit for partition of joint family properties—Declaration sought 
against creditors of father—Relief for exoneration of plaintiffs’ share for 
debis—Court-fee payable—S: everal declarations sought—Claim within juris- 
diction of Munsif but filed in Sub-Court~—Basis for determining court-fee—- 
Relief by way of injunction found to be necessary—No court-fee thereon. 

The plaintiffs sued for partition of joint family properties belonging to. 
them and their father the first defendant, and prayed for an account of the 


. family properties and for delivery of possession of their share without any 


liability for the debts in favour of the other defendants. The plaintiffs also- 
sought an injunction against the defendants restraining them from seeking 


* C. R. P: No. 275 of 1937. ~ D 14th April, 1937." 
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. any relief against the plaintiffs’ share of the family properties. From the 
allegations in the plaint it appeared that the debts were contracted by the 
father and that plaintiffs were not parties to the said deeds or documents evid- 
éncing the same. No suit in respect of any of the debts, save in respect of a 
debt due to one particular defendant, were on the date of suit instituted by 
any of the creditors ñor any decrees ‘obtained. The plaintiffs paid proper 
court-fee on the prayer for partition and account. The question having been 
raised as to what was the court-fee payable in respect of the reliefs prayed 
for as against the creditors of the father, 

Held, that under the circumstances the relief which the plaintiffs had to 
seek was a declaration in respect of each of the debts that it was not binding 
on them and on their share of the properties, and that court-fee was payable 
theréon under Art. 17-A of Sch. II of the Court-Fees Act, as amended in 
Madras. PEA . ; : 

Held also, that on the allegations in the plaint no cause of action was 
disclosed which could support the relief of injunction and that no court-fee 
was payable on that relief. 

Pindiprolu Perraju v. Pindiprolu Subbarao, (1934) 68 M.L.J. 376. I.L.R.. 
58 Mad. 821, relied on. 

S.17 of the Court-Fees Act does not deal with the forum in which the 
plaint should be filed. In the case of a declaratory suit under Art. 17-A (i) 
of Sch. II the court-fee payable is dependent on the Court in which the plaint 
is presented. Where plaintiffs pray for several declarations and the value of 
certain of the debts sought to be declared not binding on the plaintiffs is such 
as to bring the suit within the jurisdiction of the District Munsif, but the 
plaintiffs file the suit in the Sub-Court, the amount of court-fee payable in 
respect of each of the declarations is Rs. 100 and not Rs. 15, as the amount of 
court-fee depends on the Court wherein the plaint is presented. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Mayavaram dated 15th January, 1937, and made in 
O. S. No. 18 of 1936. 


T. R. Venkatarama Sastri, S. Panchapagesa Sastri and K. 
R. Krishnaswami Aiyar for Petitioners. 

C. A. Seshagiri Sastri, R. Viswanatha Aiyar and S. 
Thyagaraja Aiyar for Respondents. ' 

- The Government Pleader (K. S. Krishnaswami Aiyangar) 

on behalf of the Government. 

The Court delivered the following 

Jupement.—The question raised in this revision petition 
relates to the amount of court-fee leviable on the plaint in the 
suit. The suit is for a partition of joint family properties of 
the plaintiffs and their father the first defendant. The plaintiffs 
who are entitled to a two-third share therein seek partition and 
delivery of their separate share and also an account of the 
income of the properties. So far as the prayers relating there- 
to are concerned, the plaint has been properly valued, but the 
controversy has arisen in regard to the relief they seek in 
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respect of the debts contracted by the first defendant. -Defen-: 
dants 2 to 14 are his creditors and the plaintiffs are questioning 
the binding nature of the said debts, The ‘material allegations 
relating thereto are as. follows :— 


“ The next friend of thè plaintiffs ia that the frst. detente had, 
even afterwards, been persisting in his former habits and he was giving out 
that he was indebted to the other defendants to thé extent of Rs. 60,000 
having borrowed from time to time on promissory notes: He. seems further 
to have stood surety to his son-in-law Vanji Aiyar to the extent of Rs. 30,000 
to the ninth defendant. The next friend submits that these debts are not 
binding on the minor plaintiffs as there was no necessity to borrow on behalf. 
of the family, nor the first defendant had any right to give the surety bond 
so as to bind the minors. . . .. . . . . The plaintiffs are entitled to 
a division of the immovable properties of the family by metes and 
bounds corresponding to their two-third share and to be putin separate 
possession of the same without any liability for the debts in favour of the 
other defendants. They are entitled to an injunction against the defendants 
restraining them from seeking any relief against the plaintiff’s share of the 
family properties.” 


The prayer in paragraph 12 (f) of the piiat is as 
follows :— 


“ That defendants 2 to 14 may be restrained by permanent injunctions 
from proceeding against the properties of the plaintiffs for the debts con- 
tracted by the first defendant.” 


The relief is valued thus: 


“ Rs. 1-1-0 for each of the 13 injunctions sought for against defendants 
2 to 14 under S. 7 (iv) (d) and (f) of the Court-Fees Act”. 


The learned Subordinate Judge was of the opinion that 
the relief should be valued as one for a declaration under. 
Art. 17-A-of Sch. Il of the Court-Fees Act and directed that a 
sum of Rs. 2,100 for the thirteen declarations in respect of the 
debts of the thirteen defendants should be paid. The question 
is, is this view correct? The principle to be kept in view in 
determining the proper court-fee is what in substance is the 
relief which the plaintiffs seek and not the form in which it is 
couched. From the allegations in the plaint it appears that the 
debts were contracted by the father and the plaintiffs were not 
parties to the said deeds or documents evidencing the same. If 
a suit were to be brought on the said documents, the creditor 
will have to make out that the debts were such as under Hindu 
Law would be enforceable against the plaintiffs’ shate in the 
joint family properties. No suits in. respect of any of the 
debts save in respect of a debt due to the 12th defendant were 
on the date of the suit instituted by any of the creditors nor 
any decrees obtained. In the circumstances the relief, which 
the plaintiffs have to seek is for a declaration that the said 
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debts are not binding on theni and on their share of the pro- 
perties. On the allegations in the plaint, no cause of action is 
disclosed which could support the relief of injunction. The 
fact that the plaintiffs choose to frame the relief in the form 
of an injunction would not make an action any the less an 
action for a declaration. It will be seen that the injunction is 
claimed as a substantive relief and not as a mere consequential 
relief. This case therefore would be governed by the decision 
of Venkatasubba Rao, J., in Pindiprolu Perraju v. Pindiprolu 
Subbaraol which has been followed by the learned Subordinate 
Judge and which in the present state of thelaw I see no reason 
to differ from. No arguments have been advanced by 
Mr. Venkatarama Sastri showing that the view of the learned 
Judge expressed in the said decision is unsound. 

I shall now deal with the arguments of Mr. Venkatarama 
Sastri based on S. 17 of the Court-Fees Act. It is this. Six 
of the debts are much less than Rs. 2,500 and the suits in 
respect of them are cognisable by a District Munsiff’s Court and 
therefore the proper court-fee for each of the claims should 
be Rs. 15. This contention is against the plain language of 
the section of the Act relied on. S. 17 says :— 


“ Where a suit embraces two or more distinct subjects, the fee charge- 
able would be the aggregate amount of fee to which the plaint in suits em- 
bracing separately each of such subjects would be liable under the Act.” 


This section does not deal with the forum in which the 
plaint should be filed. In the case of a declaratory suit, under 
‘Art. 17-A (i) of the second Schedule of the Act the amount 
of court-fee payable is dependent on the Court in which the 
plaint is presented. If the plaintiff chooses to present his 
plaint ina Sub-Court or a District Court and the claim is 
cognisable by that Court, the plaintiff will have to pay the 
stamp duty prescribed for presentation of such a claim in that 
Court. The claim for a declaratory: relief in respect of each 
of the debts sought to be impeached in this case is cognisable 
by the Sub-Court in view of the fact that the said relief is 
claimed in respect of the plaintiffs’ share in the joint family 
properties sought to be recovered in the suit freed from the 
claims in respect of the said debts. I therefore overrule the 
‘contention and hold that the court-fee is Rs. 100 on each of 
‘the six debts. 





“1. (1934) 68 M.L.J. 376: LL.R. 58 Mad. 821. 
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In the result the Civil Revision Petition fails and ‘is dis» 
missed with costs of Government Pleader. Time for payment 
of the court-fee extended for a month till after the re-open- 


ing of the Court after summer recess. 
B. V. V. —— Petition dismissed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice KING. 
Ramalinga Goundan -... Petitioner*. 


Indian Arms Act (XI of 1878), S. 19 ({)—Arms and ammunition found in 
a house belonging to the accused—Defence that the contraband articles were 
foisted onto his house—Attempt to prove by evidence not successful—Lack 
of clear evidence to prove the occupation of the house by the accused previous: 
to discovery of articles—Inference of innocence stronger in favour of accused 
—Ground for acquittal. 

Where the accused was convicted under S. 19 (f) of the Arms Act 
(XI of 1878), by the lower Court on the evidence of the prosecution that on 
the morning next after the previous evening when the petitioner (accused) 
had been arrested on a charge of murder a miscellaneous collection of arms. 
and ammunition had been found ina house belonging to the petitioner and 
the defence was that the contraband property must have been foisted into- 
the house by some of petitioner’s enemies, but the attempt to prove the 
defence was found against by the lower Court. 

Held, that, in the absence of clear evidence of the prosecution to prove: 
that the petitioner had been living in that house until within a short period 
before the discovery of the articles, a sufficient element of reasonable doubt: 
was introduced into the case to make it possible that petitioner’s plea might. 


‘be true and to warrant his acquittal. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of the Coimbatore Division in 
Criminal Appeal No. 7 of 1937 preferred against the judgment 
of the Court of the Sub-Divisional First Class Magistrate of 
Coimbatore in C. C. No. 153 of 1936. 


K. S. Jayarama Aiyar for R. Sadasivam for Petitioner. 
R. N. Aiyangar for the Crown. 
The Court made the following 


Orper.—The petitioner has been convicted under S. 19 
(f) of the Indian Arms Act by the Sub-Divisional First Class. 
Magistrate, Coimbatore, and his conviction has been confirmed 
on appeal by the learned Sessions Judge. The evidence for 
the prosecution shows that on the morning of the 9th October, 
1936, a miscellaneous collection of arms and ammunition was 





* Cr. R. C. No. 211 of 1937. 6th August, 1937. 
(Cr. R. P. No. 198 of 1937. f - 
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found in a house belonging to the petitioner at Kuppandam 
palayam. The petitioner had been arrested on a charge of 
murder in Coimbatore the previous evening. Except the fact 
that the arms and ammunition were found in the petitioner’s 
house there is really no evidence for the prosecution and the 
case against the petitioner depends upon the evidence of the 
discovery in the house, whether it is of itself sufficient for a 
conviction or not. The defence was that the contraband pro- 
perty must have been foisted into the house by some one of the 
petitioner’s enemies and an attempt was made to prove by 
positive evidence that persons had been seen tampering with 
the roof of the house on the night before the property was 
seized. Both the Courts have unhesitatingly refused to accept 
this evidence for the defence and I see no reason to differ from 
them. They point out the impossibility of any attempt having 
been made within so brief an interval to foist a case against 
the petitioner.. The Courts below however appear to have 
laid very much stress upon this failure of the defence, to reach 
another conclusion, namely, that because the defence put forward 
was the tampering with the roof within a few hours of the 
‘discovery of the property, the petitioner must have himself 
lived in the house until very shortly before the discovery, and 
‘in fact the Courts below seem to me to have proceeded on the 
assumption that there can have been no possible alternative 
-case between that for the prosecution and that attempted to be 
-proved by the defence. When defence evidence of this kind 
is rejected, the situation simply is as if the evidence had never 
existed. If the defence evidence is believed, it would of 
‘course rebut the prosecution. If it is not believed, the prosecu- 
tion is left just where it was before the defence witnesses were 
called and it cannot be assumed for a moment from the 
evidence let in by the defence that there is any admission that 
the petitioner or his family were living in the house until the 
night before or a day or two before the discovery of the 
property. The learned Sessions Judge assumes in paragraph 3 
of his judgment that the petitioner and his wife were in the 
house a day or two previously. The petitioner does not say 
this in any statement of his own and I have found no trace of 
any possible statement. to’ that effect in the evidence of his 
wife. No-witnesses were called by the prosecution to prove 
just at what time the petitioner was in residence in this house 
andthe omission to adduce this evidence is of some importance 
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when it-is remembered that the petitioner was in the habit of 
staying at no less than three houses. So far as the evidence 
goes it is impossible to be certain that this house had not 
remained untenanted for a long period. No doubt the house 
was locked and would normally be locked. No doubt a grave 
suspicion is cast upon the owner of the house in a case of this 
kind, but after all the articles found are not prima facie the 
type of articles which would be kept by a man who wished to 
shoot with a gun or a revolver without a license. Most . 
of them are quite unserviceable and there is a mass of 
miscellaneous collection of cartridges some of which might 
and some of which could not fit the gun or revolver. 
The property found therefore of itself suggests the 
possibility that the plea of foisting put forward by the peti- 
tioner in this case may not be altogether unreasonable. If 
there had been clear evidence that the petitioner had been 
living in this house until within a short period before the 
discovery, I do not think I would have been justified in 
interfering with the conviction. But as no attempt has been 
made to prove just when the accused was last residing in the 
house I think a sufficient element of reasonable doubt is 
introduced into this case to make it possible that the petitioner’s 
plea might be true and to warrant his acquittal. I accordingly 
set aside the conviction and sentence and direct the petitioner 
to be acquitted and that his bail bonds be cancelled. 

K: C. Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATARAMANA.RAO. 





Maya Kone .. Appellant* (Plaintif) 
v. , 
Periasami Kone and.others .. Respondents (Defendants I 
to 3 and 5). 


Hindu Law—Manager—Borrowing for purchase of lands—Family if 
liable—Ratification by coparceners—Claim to share in them~If enough 
to constitute ratification. : 

The Manager of a joint Hindu family cannot render the family estate 
liable by borrowing money for the purchase of other lands for the family in 
the absence of a justifying necessity or benefit. f 

The fact that where the manager was adjudicated an insolvent, the other 
coparceners successfully asserted their right to a share in the property as 
joint family properties by stating therein that the properties were purchased 
in the name of the insolvent and in his capacity as manager of the joint family 


. * S. A, No. 214 of 1933. ` ` 19th March, 1937. 
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from and'out of the joint family funds and that the insolvent had no exclu- 
sive right to the properties, is not enough to found ratification, in the absence 
of a clear allegation and proof that they affirmed the transaction with full 
knowledge of all the circumstances attending the same. 

Appeal against the decree of the Court of the Subordinate 
Judge of Madura in A.S. No. 56 of 1932, preferred against the 
decree of the Court of the District Mnai Tirumangalam, in 
O. S. No. 13 of 1930. 

K. Rajah Aiyar and G. S. Venkatarama Aiyar for Appel- 
lant. 

`W. S. Krishnaswami Naidu for Respondents. 
= The Court delivered the following 

JuocmEeNnt.—This second appeal arises out of a suit insti- 
tuted by the plaintiff to recover a sum of Rs. 1,300 and interest 
thereon on a promissory note dated 16th January, 1924, 
executed in his favour by the first defendant. Defendants 2 
and 3 were impleaded as his undivided brothers on the ground 
that the debt was contracted by the first defendant as the 
manager of the joint family for family purposes and for the 
benefit of the family of the defendants. The fourth defendant 
is the son of the first defendant and as such he is sought to be 
made liable in addition to his being a member of the joint 
family. The suit was filed on 3rd October, 1929, To get over 
the bar of limitation an endorsement of payment by the first 
defendant dated 10th January, 1927, was relied on. Defendants 
2 and 3 pleaded that there was no family necessity to incur the 
said debt, that they became separate from the first defendant 
in 1925, and that any payment or acknowledgment of liability 
thereafter by the first defendant would not save limitation. 
Both the Courts have concurrently negatived the plea based on 
division. 


The only question therefore that remains for decision is 
whether the debt was incurred for family necessity or benefit 
which would render the defendants liable in respect thereof. 
The material. facts necessary for the disposal of the said 
question are these. On the 5th October, 1919 (Ex. A-1) the 
first defendant and one Thirumala Nadar became indebted to 
the plaintiff in the sum of Rs. 5800n a promissory note bearing 
the said date. The said liability was incurred by the first 
defendant to accommodate the said Thirumala Nadar and 
therefore it was in no sense incurred for and on behalf of thè 
joint family of the defendants. The first defendant was also 
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indebted in respect of another sum of Rs. 300 on a promissory 
note (Ex. A-2) executed by him in favour of the plaintiff, 
which liability was incurred to accommodate his brother-in-law. 
Therefore this debt also was one which was not incurred for 
the benefit of the family. On the 21st December, 1921 (Ex. F) 
Thirumala Nadar executed a mortgage in favour of the first 
defendant for a sum of Rs. 3,000 in and by which he mort- 
gaged certain immovable property belonging to him. The 
document recites that Rs. 1,550 was paid in cash and the 
balance of the consideration was stipulated to be paid for by, 
the first defendant undertaking to discharge the debt due under 
Ex. 1 in favour of the plaintiff and the other debts of 
Thirumala Nadar. On the 16th August, 1923, Thirumala 
Nadar executed two sale-deeds (Exs. G and H) bearing the 
same date in and by which he conveyed the property mortgaged 
under Ex. F and other property to the first defendant. Ex. H 
was for a sum of Rs. 2,500 and it was stipulated therein that 
the property conveyed thereunder was subject to a mortgage in 
favour of one Nageswara Ayyar for Rs. 1,400 and the balance 
was to be in partial discharge of Ex. F. The other sale-deed 
Ex. G was for Rs. 1,000 in discharge of the balance due 
under Ex. F. Subsequent to the execution of these two sale- 
deeds the first defendant executed in favour of the plaintiff 
Ex. A the suit note for Rs. 1,300 part thereof being Rs. 840 
the amount due under Ex. A-1 and part thereof Rs. 460 being 
the amount due under Ex. A-3. The recital in the said pro- 
missory note is to this effect: 

“Regarding the promissory note executed by me and Thirumala Nadar 
on 5th October, 1919 (Ex. A-1), the amount due from me alone under the 
said pronote upon my purchasing the said Thirumala Nadar’s land is 
Rs. 840,” 

It will be seen from these transactions that all the loans 
incurred up to the date of Ex. F by the first defendant were 
for the benefit of Thirumala Nadar and Ex. F itself was to 
accommodate Thirumala Nadar. It was for a sum of Rs.. 3,000 
and a part thereof was advanced out of the joint family funds. 
The remaining consideration was the liability undertaken by. 
the first defendant for discharging the indebtedness of Thiru- 
mala Nadar. It cannot therefore be said that the transaction 
Ex. F was for the benefit of the joint family. Further, on 
16th August, 1923, when the sale-deeds Exs. G and H were 
taken, Rs. 2,100 only remained due under the mortgage: and 


tT]. THE MADRAS LAW JOURNAL REPORTS. 625 


apparently Rs. 900 was paid by Thirumala Nadar. From the 
_ evidence it does not appear how and when that sum of Rs. 900 
was paid and why the said sum of Rs. 900 was not utilised in 
the discharge of the liability undertaken under Ex. F by the 


first defendant. So far as the sale covered by Ex. H is con- | 


cerned, the property conveyed thereunder was admittedly 
subject to a prior mortgage. As pointed out by the learned 
Subordinate Judge, taking the most favourable view of the 
transactions a sum of Rs. 820 due and payable under Ex. A-1 
must be deemed to represent a portion of the sale price payable 
under Exs. G and H and Ex. A must be deemed to be a 
borrowing for the said purpose. But it has not been establish- 
ed in this case that the mortgage or the sales were transactions 
entered into for the benefit of the family. The manager of a 
joint Hindu family cannot render the family estate liable by 
borrowing money for the purchase of other lands for the 
family in the absence of a justifying necessity or benefit. 
In Subramania Chetty v. Chidambara Mudali! a mortgage 
of the joint family property was executed by the managing 
member of the joint Hindu family for the purpose of 
purchasing other lands for the family; out of Rs. 10,000 
paid for the purchase of the property, Rs. 4,000 was borrowed 
on a mortgage of the joint family property. Ina suit on the 
mortgage, the minor members of the family disputed their 
liability to pay the debt. Their Lordships Sadasiva Aiyar and 
Spencer, JJ., following an earlier decision in Subramania 
Nadan v. Ramaswami-Nadan? held that it was not compe- 
tent-for the managing member to mortgage the family lands 
so as to bind the junior member’s share therein and exonerated 
the niinor’s interests in spite of the fact that the purchased 
lands became an accretion to the joint family property. If the 
principle of these decisions is to be followed, there can be no 
question that defendants 2 and 3 are not liable for the suit claim. 
But Mr. Rajah Aiyar contends that defendants 2 and 3 must 
be deemed to have ratified the act of the first defendant in 
incurring the suit liability. How he puts-this contention is 
this: The first defendant was adjudicated insolvent in 1927; 
in insolvency proceedings the defendants 2 and 3 successfully 
asserted their right to a share in the property purchased under 
Exs. G and H as joint family properties; and therefore even 
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though the transactions under Exs. G and H may. not have 
been for any family necessity or benefit, they must be deemed | 
to have affirmed the same and all the liability incurred in con- 
nection therewith. But what they stated was that certain pro- 


. erties were purchased in the name of the insolvent and in his 


capacity as manager of the joint family from and out of the 
joint family funds and the insolvent had no exclusive right to | 
the properties. So far as the properties purchased under 
Exs. G and H are concerned, the statement is partly true, as a 
major portion of the purchase money came out of the joint 
family funds. I do not see how a claim advanced under such 
circumstances can be said to amount to ratification. To found 
a decision on the doctrine of ratification, it must have been 
clearly alleged and proved that the defendants affirmed the 
transactions with full knowledge of all the circumstances 
attending the same. As pointed out by the learned Subordinate 
Judge in paragraph 6 of his judgment, on the evidence on 
record it is not possible to find a case of ratification. 


Mr. Rajah Atyar asked me to raise an issue on this point and 


remand the case to the lower Court for a finding thereon. But, 
as no definite plea of ratification was raised in the pleadings 
and no evidence specifically directed in regard thereto and as 
the remand would necessitate fresh evidence, I am not inclined 
to accede to his request. l 


In these circumstances, the plaintiff is not entitled to 
a decreé against the joint family properties in the hands of 
defendants 2 and 3. In my opinion, the decree passed by the 
learned Subordinate Judge was proper and is similar to the one 
passed’ in Burayya v. Ramayyai. In the result the second 
appeal fails and is dismissed with costs. 


Leave to appeal refused. 


S.V.V. . a — Appeal dismissed. 





1, +5(1923) 46 M.L.J. 49: LL.R. 47 Mad. 449, f: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present:—Mr. JUSTICE VENKATARAMANA Rao. 


Manapalli Krishnayya .. Appellant* (2nd Defendant) 
v. . : 
Kaza Seetharamayya and . - 
another .. Respondents (Plaintiff and 1st 
Defendant). 


Limitation Act (IX of 1908), S..19—Parinership—Suit for dissolution— 
Appointment of one of the partners as receiver—Acknowledgment by him of 
liability of firm to a creditor—Whether could save limitation even as against 
the.other partners. 


Wherein a suit by the second defendant for dissointion ofa aoei: 


composed of himself and the first defendant an application during the 
pendency of the suit was filed by the second defendant for appointment of a 
Receiver and the first defendant himself was appointed Receiver on an under- 
taking given by him that in the matter of payment of the debts due to and by 
the firm he would carefully attend to them without allowing them to be barred 


by time, etc., and the plaintiff herein pressed for payment of a debt due to him: 


on the ground that it would be barred by time, but the first defendant by a 
letter acknowledged liability of the firm to the plaintiff without having any 
regard to limitation, on the questions whether the first defendant as receiver 


was entitled to acknowledge this debt, and if so, ‘ whether it would save the 


suit from getting barred by limitation as against the second defendant. 


Held, that the acknowledgment was made to prevent the creditor’ from 
filing a suit, and to avoid unnecessary expense to the partnership. Hence the 
letter would avail as an acknowledgment of liability even as against the 
second defendant and the claim would not be barred by limitation. 

Hale, ïn re: Lilley v. Foad, (1899) 2 Ch. 107; Raja Braja Sundar Deb v. 
Bhola Nath, (1919) 12 L.W. 288 (P.C.) and Lakshmanan Chetty v. Sadayappa 
Chetty, (1918) 35 M.L.J.571, relied on. 

Kilgour v. Finlayson, (1789) 1 H. Bl. 155: 126 E.R. 92 and Abel v. Sutton, 
(1800) 3 Esp. 108; 170 E.R. 556, distinguished. 


Second appeal against the decree of the Court of the 


Subordinate Judge of Ellore in A.S. Nos. 29 and 33 of 1934,. 


preferred against the decree of the Court of the District 
Munsiff of Ellore in O.S. No. 801 of 1929. 


P. Somasundaram for Appellant. 
V. Suryanarayana for Respondents. 
The Court delivered the following 


_ Jupement.—The main question argued in this second 
appeal is one of limitation. The suit is to recover a sum of 
Rs. 709-7-0.due in respect of dealings had with the first and 
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second defendants who carried on business under the name of 
Seetharamanjaneya Rice Mill. The claim would be admittedly 
barred by limitation but for an acknowledgment of liability 
contained in the letter Ex. F executed by the first defendant on 
the 28th October, 1926. The second defendant, who is the 
appellant in this second appeal, resists the claim on the ground 
that Ex. F is not binding on him on two grounds: (1) The 
letter was intended to be executed by both the defendants but 
it is only ‘signed by the first defendant and therefore inopera- 
tive as against him (second defendant). (2) On the date of 
Ex. F there was a decree for dissolution of partnership made 
in O.S. No. 244 of 1923 and the first defendant could no 
longer act for him. 


The first contention can be easily disposed of. Though 
the document was intended to be executed by two persons, at 
the time of the execution it was agreed that it would be enough ` 
if the first defendant executed it as he was the receiver 
appointed in the said suit and the letter was signed by him as 
receiver. The view taken by the lower Court in this behalf is 
correct and I see no reason to differ from it. 


To appreciate the second contention a few facts may be 
necessary. O.S. No. 244 0f 1923 was a suit for dissolution of 
partnership of the said Seetharamanjaneya Rice Mill and in 
that suit an application was made on the 5th September, 1923, 
for the appointment of a receiver by the second defendant who 
was the plaintiff in the said action. The petition ran thus: 


“For the reasons set forth in the affidavit filed therewith, the plaintiff 
prays for the appointment of a receiver for collecting the assets due to the 
suit rice mill from others and for payment of the debts due to others and do 
other acts.” 

The first defendant in paragraph 3 of his counter-affidavit 
filed therein stated that in the matter of recovery of the assets 
due to the firm and in the matter of payment of the debts due 
by the firm he would carefully attend to them without allowing 
them-to be barred by time and he would recover the debt by 
filing suits, etc. On the strength of the undertaking given by 
the first defendant the plaintiff agreed to the appointment of 
the first defendant as receiver. The order of the Court was 
‘first defendant appointed receiver accordingly”, that iss 
in accordance with the terms of the petition. Therefore the 
effect of this appointment was that the first defendant was 
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appointed receiver for collecting the assets due to the suit rice 
. mill from others and for payment of the debts due to others 
and to do other acts which I interpret as meaning all acts 
necessary and incidental for the realisation of the assets and 
for the payment of debts due by the firm. This was on the 
5th October, 1923. The first defendant was discharged from 
the office of the receiver on the 19th February, 1929. It was 
during this interval that Ex. F came into existence. The 
recitals in Ex. F are to the effect that the plaintiff pressed for 
payment cf the debt on the ground that it would be barred by 
limitation but as the first defendant had not the account books 
. before him, as he could not verify the amount due and as soon 
as the account books were received from Court he would pay 
the principal and interest which may be found due in accord- 
ance with the account without having any regard_to limitation. 
There can be no doubt that this letter operates as an acknow- 
ledgment of liability. The question is whether the first defen- 
dant as receiver is entitled to acknowledge this debt, and if so, 
would it save the suit from being barred by limitation even as 
against the second defendant? The order appointing receiver 
distinctly authorises the receiver to make payments of the debts 
due to others by the firm. If the receiver had made a part 
payment, it would certainly be within the scope of his authority 
though the effect of it might be to stop the statute of limitation 
from running. In Hale, In re: Lilley v. Foad! a question arose 
whether a part payment made by a receiver who was authorised 
to make payments under a statute towards the debt due in 
respect of the estate of a mortgagor would save an action to 
recover the debt from the bar of limitation. The Court of 
Appeal held in that case that it would and Sir F.H. Jeune, one 
of the learned judges who took part in the appeal, remarked 
thus: 

“It seems to me that this receiver, in making this payment was acting 
properly, that is, within the scope of his authority. Then the difficulty in the 
case vanishes. It is impossible to draw a distinction between a payment as a 
payment, and a payment as an act from which an inference of a promise is to 
be drawn, that is, a legal inference. Payment of part of a debt is an acknow- 
ledgment that it is part of a debt which has to be paid. It is impossible to 
draw a distinction between a payment as a payment, and a payment with 


regard to which there arises the legal inference of a promise to pay the whole 
debt.’” i 
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If.the receiver can make a part payment and take the case 
out of the statute, I do not see any reason why he would not 
have power to acknowledge the debt. As observed by their 
Lordships of the Judicial Committee in Raja Braja Sundar 
Deb v. Bhola Nathi, where an agent was authorised to pay the 
amount of the claim, “he could plainly also arrange to prevent 
time from bécoming a bar to it”. In that case the agent 
executed a renewed promissory note which was held sufficient 
to save the suit from being barred by limitation. In this case 
the receiver must therefore be deemed to have made acknow- 
ledgment for and on behalf of the partners of the firm. In 
Lakshmanan Chetiy v. Sadayappa Chetty? it was held that 
where a receiver in an action for dissolutién of partnership 
had authority to do all things necessary for the preservation of 
the assets of the firm, an acknowledgment of liability made by 
him in respect of a claim against the partnership was held a 
sufficient acknowledgment within the meaning of S. 19 of the 
Limitation Act to prevent the claim being barred against the 
partners. Their Lordships observe that in many cases an 
acknowledgment of a debt may be necessary to save the estate 
from loss and thus necessary for the preservation of the estate. 
The learned Subordinate Judge in this case finds that the 
acknowledgment was made to prevent the creditor from filing 
a suit and to avoid unnecessary expense to the partnership. 
Therefore I am of opinion that Ex. F would avail as an 
acknowledgment of liability even as against the second 
defendant. 


I shall now deal with some of the cases relied on by 
Mr. Somasundaram. Kilgour v. Finlayson8 was:one of the 
cases relied on by him. In that case on the dissolution of a 
partnership one of the partners was authorised to receive all 
debts owing to and pay those owing from the partnership. He 
endorsed a bill of exchange in the name of the partnership.: It 
was held that he had not authority to do so and it was conceded 
in arguments that the action on the bill could not be supported 
against the other partners. Abel v. Sutton’ was a case where 
on the dissolution of a partnership one of the partners was 
authorised to settle the affairs of the partnership but this 
power was held insufficient to negotiate a bill of exchange.and 





1. (1919) 12 L.W. 288 (P.C.). - 2, (1918) 35 M.L.J. 571. 
3. (1789) 1 H.BI. 155: 126 E.R. 92... 4, (1800) 3 Esp. 108: 170 E.R. 556, 
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the reason assigned was that no one might make another his 
debtor against his will. The distinction between these cases 
and the present is this; the partner in the said cases was 
incurring a fresh liability, whereas in the present case the 
receiver was acknowledging a liability already existing. This 
distinction was noticed in the case in Abdulalli Badrudin v. 
Ranchodlal Trikamiali decided by the Bombay High Court. In 
Bryant, Powis & Bryant v. Quebec Bank? an agent of a company 
who was authorised to make a contract of sale and purchase 
under the express terms of a power-of-attorney was held not 
to have the power to borrow money or bind the company by a 
contract of loan. The case only illustrates the general principle 
that a power to bind a principal by a particular act of an agent 
who was authorised to transact the affairs of the principal 
under a power-of-attorney must be derived from the instru- 
ment and where the power is not expressly conferred or would 
not arise by necessary implication the principal would not 
be bound. In the present case under the order of appointment 
the receiver by necessary implication had the power to acknow- 
ledge the debt. The view of the lower Court that the claim 
against the second defendant is not barred by limitation is 
correct. In the result, the second appeal fails and is dismissed 
with costs of first respondent. 

Leave refused. 

K. C. 





Appeal dismissed. 
? PRIVY COUNCIL. 5 
s [On appeal from the High Court of Judicature at Patna.] 
‘ Present:—Lorp MAUGHAM, SIR SHADI LAL AND SIR 
GEORGE RANKIN. l f l 


Maharaja Sir Kesho Prasad Singh Bahadur, 
since deceased now represented by Maha- 


taj Kumar Ram Ranbijoy Prasad Singh .. Appellant* 
v | 
Bahuria Musammat Bhagjogna Kuer, since eed 
deceased, and others .. Respondents. 


_  Limitation—Adverse possession—“ Adequacy, continuity and exclusive- 
ness’—Proof of receipt of rent may be indirect—Title to tenancies belonging 
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to separate estates formed by accretion of land—Admissibility of decree defin- 
ing estatesand map—Entries in Government records—Evidentiary value— 
United Provinces Act (III of 1901), Ss. 33, 40 and 44—Indian Evidence Act 
(I of 1872), Ss. 11, 13, 32 (4), 35,36 and 83—Indian Limitation Act (IX of 
1908), Sch. I, Art. 144, | 

In 1825 an accretion of land formed by the river Ganges altering its 
course was made into a separate estate, called “Gangbarar”. In 1862 more 
land having emerged to the south of Gangbarar, another separate estate, called 
“Naubarar” was formed and settled with the owner of Gangbarar. In 1903 
Naubarar was sold for arrears of land revenue and purchased by the pre- 
decessor in title of the present appellant. In 1915 both the present respondents 
purchased two separate interests each in Gangbarar, and thus each derived 
title as co-sharer toa subdivision of Gangbarar. Tenants of lands near to the 
river Ganges having taken proceedings, under S. 149 of the Bengal Tenancy 
Act, the present suits were brought raising the question of title whether the 
land of the tenancies in suit belonged to Gangbarar or to Naubarar, and the 
question consequently arose whether the land lay within one mahal or 
another. Ln 1911 the appellant brought a suit against certain co-sharer maliks 
of Gangbarar claiming tract of land as belonging to his estate of Naubarar, 
and in that suit the predecessors in title of the present respondents were not 
impleaded. The Commissioner appointed in that case drew a map showing 
the boundary between the two estates, and that map was ultimately the basis 
of a. decree in the suit made in 1916, In 1917 there came into existence 
entries in public records consequent upon the decree of 1916, The appellant 
pleaded that he acquired a new or independent title in 1917 by reason of the 
proceedings to revise the revenue. 

Held, (1) the Commissioner’s map was not evidence against the respon- 
dents and was within S. 83 and not S. 36 of the Indian Evidence Act; 

(2) The question of the limits of a particular revenue mahal was not 
a matter of public right or public or general ares so as to come within 
S. 32 (4) of the Evidence Act; 


(3) The judginent of 1916 together with the plaint which preceded it, 
and the steps in execution which followed, were evidence of an assertion by 
the appellant of the right he claimed to have acquired in 1903 and were 
admissible evidence of such right; but it added little or nothing that having 
got decree the appellant took symbolical possession, or even that he set up 
boundary pillars; and the rights of the respondents were notin any way 
affected ; 

(4) A judgment against a third party would not alter the burden of 
proof as between rival claimants; 

_ (5) The entries in the registers kept under the United Provinces Land 
Revenue Act (III of 1901) were admissible under S. 35 of the Indian Evid- 
ence Act. Entries however in such Government records would be evidence 
of title mainly because they were good evidence of possession, but if- they 
should be contrary to the facts as to possession at the time they were made, 
they would carry little weight; 

-(6) As regards the plea of adverse possession, any possession which the 
old proprietors might have exercised after the revenue sale of 1903 would be 
adverse to the purchaser provided they proved that they continued in posses- 
sion. Proof of receipt of rent from the tenants notwithstanding sale would 
be necessary, but such proof may be indirect, such as public records show- 
ing that A.B. was in possession of the maliki interest. The circumstances that 


, 
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the appellant was not in possession nor in receipt of rent, were, insufficient 
to warrant a finding of adverse possession under Art. 144 of the Limitation 
Act, and on the materials produced the possession of the respondents had 
not “all the qualities of adequacy, continuity and exclusiveness” necessary to 
displace the appellant’s title. > 
_ Duchess of Kingston's Case, (1776) 2 Howell’s State Trials, 538 (N.) and 
Natal Land, etc., Co. v. Good, (1868) L.R. 2 P.C. 121 at 133, applied. 

Gujja Lall v. Fatteh Lal, (1880) I.L.R.6 Cal. 171 (F.B.); Denomoni v. 
‘Brojo Mohini; (1901) 12 M.L.J. 83: L.R. 29 I.A. 24: L-L.R. 29 Cal, 187 (P.C.) 
and Ram Ranjan Chuckerbutty v. Ram Narain Singh, (1894) 5 M.L.J. 7: L.R. 
221,A. 60: I.L.R. 22 Cal. 533 (P.C.), referred to. 


Decision of the Patna High Court modified. 

Consolidated appeals from a judgment and five decrees of 
the High Court of Judicature at Patna, dated. 5th August, 
1930, which reversed the appéllate judgment and decrees of 
the second Subordinate Judge of Shahabad dated 8th March, 
1926, and restored the judgment and decree of the first Munsiff 
at Buxar, dated 30th August, 1924. , 


A.M. Dunne, K.C. and J. M. Pringle for Appellant.—The 
decision of the Munsiff, that theappellant’s title, gua the tenan- 
cies, in question, had become extinguished by the adverse posses- 
sion of the respective respondents No. 1 cannot be justified. The 
title, being with the appellant, adverse possession adequate in 
continuity, publicity and extent; must be established in order to 
extinguish it. Refers to Wali Mohammad v, Mohammad Bakhsh, 
.The entries in the appellant’s favour in the Land Registration 
Books and in the settlement proceedings and the consequences of 
the suit of 1911 have-combined ‘to establish on an unassailable 
foundation, not only his ‘title, but his possession over ‘the estate as 
‘a unit. Adverse possession cannot be said to run against the 
appellarit before April, 1916, when the identity of Naubarar was 
‘after a long lapse of time clearly established, The respondents 
had failed to prove possession and the title being with the Raj 
ithere cannot be any presumption of possession in favour of persons 
“without title. It is not permissible ‘to tack together the possession 
-of trespassers for the purpose of claiming adverse possession. 


JE, Godfrey for: Respondents .—The appellant has not stabs 

-lished posséssion in 1903 of the land insuit. The ‘respondent’ s 
possession became adverse in 1903, “The continued possession of 
:the respondents and.their predecessors is admitted by the appel- 
¿larit and proved by the rent: decrees.and receipts. ; Such possession 
has never been.interrupted by dispossession and, therefore it-was 
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continued. Refers to Jobeda Khatun v,.Tulsil. A person in 
possession without title can transfér his interest to another who is 
entitled to tack on the’ ‘previous period of possession to his own, 
Refers to Ram Piari v. Budh Sen®. ` 


Ist February, 1937. Their Lordships? judgment was. 
delivered by 


Sır Grorce RANKIN.—In this case five appeals remain to 
be decided, seven having beeñ compromised. The plaintiff in 
suit No. 106 (appeal No. 35) was Bahuria Musammat: 
Bhagjogna Kuer and the principal defendant was the then 
Maharaja of Dumraon. In'the other four suits the Maharaja 
was plaintiff, and the principal defendant was Babu Ramsarup 
Singh, Musammat Bhagjogna’s husband. These original 
parties have all died and their place has been taken by repre- 
‘séntatives, but these changes in the record may. be disregarded 
for the sake of brevity in expression. The suits arose out of 
proceedings taken by the tenants of certain agricultural lands. 
near to the River Ganges and to the border line between the 
district of Shahabad in Bihar and Orissa and the district of 
Ballia in the United Provinces. By S.149 of the Bengal 
Tenancy Act a tenant, if sued for rent by a person whose title: 
to the rent he does not admit, may pay the money into Court: 
with a plea that the rent is dué to a third person. The Court 
thereupon gives notice to the third’ person with a view to his. 
bringing a suit against the plaintiff and obtaining an “order 
restraining payment out of the money.” In the case of the 
five tenancies with which the present case is now concerned, 
the suits so brought raised the question of title to the lands of 
the tenancies, and were not confined to the question of the 
right to. a particular amount of rent deposited. 


The controversy between the Maharaja on. the one hand 
and Bhagjogna and Ramsarup on the other hand, arises out of 
the fact that in the district in question the River Ganges has. 
altered its course from time to time. Originally, on the nor- 
thern hank, andin what is now the United Provinces of Agra 
and Oudh, there was a revenue-paying estate called Mahal 


-Sheopur Diar.: As land accreted to this estate by the recession. 


-of the river towards the south another estate was settled called 
Sheopur Diar Numberi. In 1825 a further accretion of a large 


ee 


1.°0(1922) 36°C.L.J. 472. =- 2 (1920) I.L.R, 43 All, 164. 
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quantity of land had taken place and this in turn was made 
into a separate estate, Sheopur Diar Gangbarar (hereinafter 
called Gangbarar). The river continued to alter its course to 
the south and by 1851 still further accretion had taken place. 
At some date between 1851 and 1862 it returned to the north, 
flowing through the middle of Gangbarar, as indeed it still 
does. More land having thus emerged to the south of Gang- 
barar, a separate estate, Sheopur Diar Naubarar (“Naubarar”) 
was formed in 1862 and settled with the owner of estate 
-Gangbarar to which it had accreted. The main question at 
issue is: What land was thus settled in 1862? And it arises 
from the fact that in 1903, the proprietors of Naubarar having 
defaulted in payment of land revenue, the estate Naubarar was 
sold for arrears of revenue under the provisions of the Bengal 
Land Revenue Sales Act (XI of 1859) to a purchaser acting 
on behalf of the then Maharani of Dumraon.: The rubakari, 
dated 11th September, 1903, confirming the sale under S. 27 of 
the Act has been put in evidence, and from this it appears that 
the subject-matter of the sale was “number 1504 Shibpur Diar 
Naubarar, parganah Bhojpur.” By virtue of this purchase by 
his predecessor, the Maharaja of Dumraon claims to be entitl- 
ed to the superior interest in the whole of Naubarar whatever 
its boundaries may be, and he claims that those boundaries 
include the lands of the tenancies which form the subject- 
matter of the five suits now before the Board. 


Ramsarup, on the other hand, onthe 23rd March, 1920, 
and his wife Bhagjogna on the 8th December, 1915, purchased 
an interest inthe estate Gangbarar. Inthis way each derives 
title as a co-sharer to a sub-division of Gangbarar Bhagjogna 
being co-sharer in patti Sheo Bux Singh and Ramsarup in patti 
Naunhid Singh. The lands of Gangbarar from long before 
1903 have been distributed among some 17 pattis, and lands of 
each patti are also allocated to particular co-sharers in respect 
of their interest in the patti. Thus, for example, in Musammat 
Bhagjogna’s suit she claims to have an interest of 1 anna 
4 pies in patti Sheo Bux Singh, represented by a half interest 
in a Takhta of 2 annas 8 pies to which belong the lands com- 
prised in her suit and held by the tenant defendants therein. 
She thus claims half the rent of these lands. The question of 
title is whether the land of the tenancies in suit belongs to 
Gangbarar or Naubarar, and if this question has to be 
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“P.C. -answered in favour of the Maharaja a further question arises 


. Maharaja ‘for decision under Art. 144-of the Limitation Act of 1908, 


‘ Şir Kesho ‘namely, whether the title which the Maharaja obtained by his 
rasa 


Singh purchase: in 1903 has not come to an end by reason of the 
Ee sua Ue adverse’ possession of Bhagjogna ‘and PATa or their 
Mt ‘predecessors in title. 
rBhagjogua ; 


uer. 


At the hearing of the suits the Maharaja was not able 

: Sir George „to call any evidence of the receipt by him of rent from any 
.Rankın. : ee i ; . 

.of the lands in question at any time since the purchase in 1903. 


‘On the question of title the Munsif appointed a commis- 
sioner to find out which of the lands in the 12 suits then 
before him lay in Naubarar and which in Gangbarar, and by 
the. writ of commission he directed the commissioner to decide 
this question by re-laying the map made by a Mr. Parker in 
'1912.. The Maharaja in. 1911 had brought a suit (No. 274 of 
1911 afterwardsnumbered suit No. 4 of 1913), against a large 
number of co- -sharer maliks’ of Gangbarar claiming a large 
tract ‘of land as belonging to his estate of Naubarar. In that 
suit, however, . the predecessors in title of Bhagjogna and 
Ramsarup were not impleaded. -Mr. Parker, then district 
engineer of Shahabad, having been appointed commissioner 
‘in that case, heard evidence and made enquiries as a result of 
‘whitch’ he drew'a map showing the boundary between Gangbarar 
and Naubarar. ‘This map was ultimately the basis of the 
decree in the suit, a decree made in 1916 and confirmed by the 
‘High Court at Patna in 1919. An appeal to His Majesty in 
Council: (No. 91 of 1923), was dismissed in 1925 «on: the 
ground of incompetency” as an appeal against concurrent 
findings of fact. The controversy - in the 1911 suit upon the 
maps and other documents which came into existence in 1862 
‘and prior thereto may be stated as follows: Gangbarar, settled 
in 1825, was 13,977 bighas, 15 kathas. Its most southern plot, 
according to a map of 1840, was plot 920. In 1861-the whole 
area was found to be 16,855 bighas, 5 kathas, an addition, of 
2,877 bighas, 10 kathas. From this additional area a deduction 
was made of 2,307 bighas, 18 kathas “ on account ofthe river 
and: bhagar,” of which; 1,923 bighas.: was for-the river and 
384 bighas, .18 kathas for uncultivated bhagar, etc., leaving 
569 bighas,, 12 kathas. This, is charged as worth, Rs.;4 per 
bigha (Rs, 2,278-6-0).. Jess. Rs: 170-14-0.as 4 rasum putwari -= 
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Rs. 2,207-8-0 of which one half is Rs. 1,103-12-0; say Rs. 1,104. 
Now the river had by change of -course covered lands of. 
Gangbarar and the maliks had a claim for reduction in respect 
that the whole of their original 13,977 bighas, 15 kathas no 
longer existed above water. The question in the suit of 1911 
was whether Naubarar settled in 1862 was 940 bighas only (of 
which 569 bighas, 12 kathas were cultivated and 384 bighas, 
18 kathas were not), Gangbarar land extending southwards 
far enough to make up the 13,977 bighas, 15 kathas, or 
whether Gangbarar stopped at plot 920 as before, the whole. 
of the land to the south of that plot being given to Naubarar, 
though the revenue was assessed on 569 bighas, 12 kathas 


only, the maliks of Gangbarar and Naubarar being the same.. 


The High Court, in 1916, held that Naubarar comprised 2,877 
bighas south of plot 920, and that this was only assessed as 
569 bighas by way of effecting a remission of the revenue. 
payable on Gangbarar due to the maliks for diluvion. Of. 
course, if this be right, any further accretions to the southward 
would. belong to the maliks of Naubarar—that is, after 1903 to 
the Dumraon Raj, which’as it happened owned the villages to 
the south. That the assessment of 1862 should have been 
made on the principle just stated is not perhaps very probable 
a priori. After 1903 it produced a remarkable résuilt, and one 
cannot deny that there is room for dispute upon the matter.. 
But on an elaborate review of the evidence and of the docu- 
ments the. Court arrived. at that conclusion and there is no 
apparent force in the comment- that. the judgment ‘gave the 
Raj 2,877 bighas and themap gave over 4,000. It does appear, 
however, from the High Court’s judgment that the effect given, 
by that Court to the settlement of 1862 was not the.effect which 
certain revenue officials (tehsildars): gave to itin 1867. In 
1903 and afterwards, as more than one learned Judge has in 
the subsequent litigations observed, there was “ a. good deal of. 
confusion as to the exact location and extent of Naubarar ”: 
and their Lordships think it clear that by reason thereof the 
Raj. was not put by the collector.in 1903 ‘in possession of .the 
lands of the 1911 suit or of the present suits. l : 


In the present case the Munsif having directed that 
Parker’s map should be taken as the basis for deciding whether 
the land ih suit lay in Naubarar or not, and the commissioner: 
having reported that the-lands now in question in the five suits: 
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before their Lordships were within the limits of Naubarar, the 
Munsif held that the Maharaja had proved his title to such 
lands subject to the question of adverse possession. On the 
question of adverse possession, however, he found that 
Bhagjogna and Ramsarup and their predecessors in title had 
proved adverse possession for more than 12 years and that 
accordingly the title of the Maharaja under the purchase of 
1903 had come to an end. 


The cases went on appeal to the Subordinate Judge who 
agreed with the Munsif’s finding in favour of the Maharaja’s 
title but considered that the documents relied upon by 
Bhagjogna and Ramsarup were insufficient to establish adverse 
possession for the necessary period. On appeal to the High 
Court of Patna (Ross and Scroope, JJ.) it was held that the 
Maharaja had not proved that the lands in suit were within 
the boundaries of Naubarar and therefore failed on the 
question of title. The decision of the Subordinate Judge on 
the question of adverse possession was also reversed notwith- 
standing that the powers of the High Court were limited in 
the manner set forth by Ss. 100 and 101 of the Civil Procedure 
Code. 


On behalf of the Maharaja it was argued that the decree 
of 1916 and Parker’s map, though not binding upon the 
principal respondents in the present cases, were evidence 
against them of the boundary of Naubarar under Ss. 11 
or 13 of the Indian Evidence Act, and that the symbolical 
possession given under the decree in the previous suit was 
given openly and was marked by boundary pillars set up in 
the neighbourhood to mark the boundary line. In addition it 
was said that in 1917, when the terms of the existing settle- 
ment of Government revenue were due to be revised, the 
Maharaja, as the result of proceedings of which the Gang- 
barar maliks including the principal respondents had notice, 
became liable for revenue to Government upon the basis of 
Parker’s map and for the whole of the lands delineated therein 
as comprising Naubarar, and that at the same time the revenue 
assessed on Gangbarar was reduced. 


Since the Maharaja obtained his decree in 1916, three 
apportionment cases have been decided, that is, suits(or groups 
of suits) brought by him claiming apportionment of rents due 
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from tenants of lands lying partly in Gangbarar and partly in 
Naubarar as delineated by the decree. In two of these cases 
(No. 839 of 1918 and No. 340 of 1920) the claim failed as 
against Gangbarar maliks not parties to that decree, on the 
ground that it was not evidence against them and on the 
ground that adverse possession had in any case brought 
to an end the title of the Raj [cf. Maharaja Bahadur 
Kesho Prasad Singh v. Ramdeal Kuer1 and Kesho Prasad 
v. Kirtarath?]. In one of these two cases both Ramsarup 
and Bhagjogna were parties, and the Munsif in his judgment 
statéd that on their behalf revenue chalans had been filed 
besides a host of decrees and plaints showing that they and 
their predecessors brought rent suits and got decrees [cf. 
Ex. E (22)]. The third case (No. 88 of 1922) concerned 
a plot of 52 acres out of which the Maharaja claimed some 
43 acres as situated in Naubarar. A commissioner was 
appointed to ascertain how much of the tenancy lands were 
‘within Naubarar and for this purpose he decided to accept the 
line of Mr. Parker marked by pillars. Musammat Bhagjogna 
was one of the defendants: Ramsarup was not. The learned 
District Judge on first appeal [cf. Ex. A  (41)] considered 
that Parker’s map was evidence in itself as the maker 
was dead and also because the revenue had been assessed in 
1917 upon the basis of it; also that the judgments in the 1911 
suit were admissible in evidence under S. 13 of the Evidence 
Act. This judgment of 9th November, 1923, is in itself of no 
great importance for the present purpose since the High Court 
on second appeal proceeded on different grounds, but it 
influenced the Munsif in the suits now before the Board, who 
quoted it (30th August, 1924) as justifying him in proceeding 
upon the basis of Parker’s map. The High Court (cf. Mt. 
Dharichna Kuar v. Keshava Prasad Singh’) which had to deal 
with this question of fact on the footing that the decision of 
the District Judge was final save for error in law, ultimately, 
ruled that the commissioner’s finding as to area should be 
upheld. Without deciding whether Parker’s map was evidence 
against the defendants who had not been parties to the suit of 
1911, the High Court proceeded on the ground that there was 





1. (1924) 6 P.L.T. 214. 2. ALR. 1926 Pat. 577. 
3. (1926) 8 PLAT. 129, 
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other evideńce before the amin which could support his finding. 
The erection of boundary - pillars without objection and the 
reventie documents of 1917 were the items of other evidence 
mentioned. 


The decree of 1916 was also followed by a suit for mesne 
profits (No. 265 of 1916) in which an enquiry was held as to 
which lands within the boundaries defined by the decree were 
in the possession of proprietors who had been made parties to 
that suit and mesne profits were allowed in réspect of such 
lands only. No mesne profits were given for any lands of the 
present suits. 


Before the Board as before the High Court the Maharaja. 
relied upon certain registers kept under. the United Provinces. 
Land Revenue Act (III of 1901) as containing entries which 
are not only evidence: in his favour but carry a statutory. 
presumption of correctness upon the question whether the suit 
lands are within Naubarar. Certain sections of that enact- 
ment (including Ss. 33 and 40) are referred to in the judgment 
of Ross, J. and Scroope, J., has observed that there does not 
seem to be any presumption of correctness attached to khesras. 
and khatiaunis under the Act. Clause A of S. 32 refers to “a 
register of all the proprietors in the mahal including the pro- 
prietors of specific areas specifying the nature and extent of 
the interest.of.each.” By S. 33 (3) read with S. 35 no change 
is to be made in respect of such entries save by order of the. 
Collector or, in undisputed cases only, of the Tehsildar. By, 
S. 40 all disputes. are to be decided on the basis of possession, 
and by S. 41 boundary disputes: are to be decided if possible 
on thé basis of survey maps, if this be not possible then on the 
basis of actual possession. Under. this section if it is not 
possible to decide-as to possession, the person “‘best entitled’” 
may: be ‘recorded. - S. 44 provides: “All entries in the annual. 
registers made. under sub- S. (3) of S. 33 shall be preeipe to. 
be true until the contrary is proved.” - 


Tt was contended on behalf of the Maharaja that the: 
respondents must have accepted the correctness of Parker’s. 
map at the time when the order was made in the present suits. 
for the. appointment, of a commissioner. „The application for 
the commission and the .writ of commission, are absent from 
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the printed record before their Lordships; but the order of 
the Munsif dated 13th May, 1924, and the commissioner’s 
report have been obtained and in view of these documents, the 
pleadings of the parties and the history of the dispute their 
Lordships find it impossible to- hold that the respondents had 
given up the contention that Parker’s map was wrong and was 
in no way binding upon them—a contention which was indeed 
their main plea. The Munsif discussed the law of the matter 
in his judgment and took the view that the decree of 1916 was 
admissible as evidence against the respondents in a passage 
which is inconsistent with the suggestion that the respondents 
had submitted to be bound by it. It becomes necessary, 
therefore, to consider carefully whether there is proper proof 
as against the principal respondents that the lands now in suit 
lie within the Maharaja’s estate of Naubarar. 


It is convenient to consider first whether the Maharaja. 


can succeed upon the basis that to all the lands comprised 
in his decree of 1916 he acquired a new, or independent, title 
in 1917 by reason of the proceedings to revise the revenue. 
This is faintly indicated at the end of paragraph 7 of his 
plaints, and the only evidence put forward in support of it 
seems to be the note inserted in the D Register (Ex. A-38) 
of Naubarar. The contention has been dealt with more than 
once in the previous suits, and in their Lordships’ view there 
can be no doubt that it is bad. There is no evidence of 
anything more than a revision of the amount assessed upon 
the mahal Naubarar as formed in 1862; and, if reference be 


made to the judgments in the suit of 1911 for the history of 


these estates, it will be seen that, according to the case of both 
sides and the documents put forward, the maliks of Gangbarar 
and the Maharaja as malik of Naubarar have permanent interest 
in their respective estates though by reason of special circum- 
stances the revenue is not permanently fixed. The note made 
upon Ex. A is not the record of, or primary evidence of 
anything decided by the Revenue Court of Ballia District but 
is a note made for the purposes of the Shahabad authorities 
in carrying out the new arrangement. 


Before the Board the argument was put as a case of 
estoppel. It is said that the respondents stood by when in 


1917, on the strength of: his decree, the Maharaja’s revenue 
gl 
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was enhanced: indeed that at the same time the assessment 
on Gangbarar or certain parts of it was reduced. As the 
Maharaja had obtained possession of large tracts of land from 
certain Gangbarar maliks it is not surprising that in due course 
his assessment was revised and increased; but that Ramsarup 
and his wife were responsible for this by action or inaction in 
any way is neither proved nor probable. It is difficult to 
discover any basis of evidence for the suggestion of estoppel, 
which appears to be rested mainly upon the fact that the 
revision of revenue is made “in the presence of all the pro- 
prietors” (see paragraph 9 of the Maharaja’s written state- 
ment). In their Lordships’ view the Munsif and the High 
Court have rightly rejected these contentions as to the effect of 
the proceedings of 1917. Whether in the course of such pro- 
ceedings or as a consequence thereof any entry has been made 
in a register so as to be evidence in favour of the Raj or even 
to carry a presumption of correctness are separate questions. 


The map made by Mr. Parker—if looked at simply as a 
map and apart from the decree of 1916 and from the physical 
existence of pillars erected on the land in accordance with it— 
is not evidence against the respondents. The question of the 
limits of a particular revenue mahal is not a matter of public 
right or public or general interest so as to be within S. 32 (4) 
of the Evidence Act, nor is Parker’s map a published map 
generally offered for public sale or a map made under the 
authority of Government within S. 36. It is on the contrary 
within the provision of S. 83 that maps made for the purposes 
of any cause must be proved to be accurate. 


The admissibility of the decree of 1916 is the next ques- 
tion. Whether based upon sound general principle or merely 
supported by reasons of convenience, the rule that so far as 
regards the truth of the matter decided a judgment is not 
admissible evidence against one who is a stranger to the suit 
has long been accepted as a general rule in English law. 
Exceptions there are but the general rule is not in doubt. A 
well-known statement of it was given by Sir William de Grey, 
(afterwards Lord Walsingham) in the Duchess of Kingston’s 
case! and a striking instance of its application by the Board may 





i. (1776) 2 Howell’s State Trials, p. 538 (N.). 
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be seen in Natal Land, etc., Co. v. Good!. That the same rule 
applies in India though it is not expressly formulated in these 
terms may be seen from a reference to S. 43 of the Indian 
Evidence Act, 1872, and the illustrations given thereunder. On 
the other hand apart from all discussion whether a judgment 
is or is not a “transaction” within the meaning of S. 13 of the 
Evidence Act [cf. Gujja Lal v. Fatteh Lal2 and Dinomoni v. 
Brojo Mohini] the judgment of 1916, together with the plaint 
which preceded it and the steps in execution which followed, are 
evidence of an assertion by the Raj of the right which it claims 
to have acquired in 1903 and are thus admissible evidence of 
the right. There are undoubtedly cases in which a judgment 
is evidence of weight even against third parties. Thus in Ram 
Ranjan Chuckerbutty v. Ram Narain Singh’ a decree 80 years 
old dismissing a suit on the ground that the defendants had 
mokarai tenure, was cogent evidence of their ancient posses- 
sion, of the rate of rent paid, and of their title having been 
Jong ago asserted successfully. And in Dinomoni v. Brojo 
Mohini3 magisterial orders under S. 145 of the Criminal Pro- 
cedure Code were held to be admissible for and against every 
one when the fact of possession at the date of the order has to 
be ascertained. But the fact that a person not in possession 
-of the land now in suit claimed in 1911 to have been entitled 
to it since 1903, is not by itself serious evidence of his right. 
There is and was no lack of assertion on the other side. It 
adds little or nothing that having got decree he took symbolical 
possession (dakhaldahani) or even that he set up boundary 
pillars well to the north of the land now in suit. The respon- 
dents could not prevent his doing these things and their rights 
are not in any way affected by them. Of course if it could be 
said that had the respondents the right they claim they would 
have at once challenged these acts by bringing a suit for 
a declaration of their title—some weight might be attached to 
the fact that they did not. But in the present case such an 
argument would be quite hollow. It is difficult to think that 
any Court would grant relief upon the sole basis of the plain- 
tiffs assertion made against other parties and because the 
parties now impleaded waited to'be sued. That on this basis 


1. (1868) L.R. 2 P.C. 121 at 133. 2. (1880) I.L.R. 6 Cal. 171 (F.B.). 
3. (1901) 12 M.L.J. 83: L.R. 29 I.A. 24: LL.R. 29 Cal. 187 (P.C.). 
4, (1894) 5 M.L.J.7: L.R. 22 LA. 60: LL.R. 22 Cal. 533 (P.C.). 


P.C. 
Maharaja 
Sir Kesho 

Prasad 
Singh 
Bahadur 


v. 
Mt. 
Bhagjogna 
uer. 
Sir George 
Rankin. 


644 THE MADRAS LAW JOURNAL REPORTS. [1937 


P.C. alone possession should be disturbed would be indefensible 


Maharaja especially in Ramsarup’s cases seeing that he was recovering 
mi eee decrees for rent in 1919 and 1920. Their Lordships find them- 


pone selves in agreement with the observation of Ross, J. :— 
ahadur ; . 
Me “The judgment is not inter partes, nor is it a judgment in rem, nor does. 


Bhagjogna it relate to a matter of a public nature. The existence of the judgment is not 
Kuer. a fact in issue; and if the existence of the judgment is relevant under some 
—. of the provisions of the Evidence Act it is dificult to see what inference can. 


Sir George þe drawn from its use under these sections. ” 
Rankin. 


Serious consequences might ensue as regards titles to land 
in India if it were recognised that a judgment against a third 
party altered the burden of proof as between rival claimants, 
and much “indirect laying’ might be expected to follow there- 
from. 


A very important feature of the case must here be borne 
in mind. The evidence before the Board does not enable their. 
Lordships to see how near in each case the lands now in dispute 
lie :to the boundary line drawn in 1916, but in three of the suits 
against Ramsartp the plaint lands were found by the Commis- 
sioner to include some lands of Gangbarar, which would seem 
to involve that the lands now in question in these suits are at 
the very extremity. In the two other suits also this may very 
well be the case. Accordingly it is anything but certain that- 
any of the defendants in the previous suit had an interest ever 
indirectly in the exact line drawn at these particular points. 
The lands now in suit are only small areas out of the large: 
tracts then disputed and lie in all probability on the outside 
edge thereof. 


So far as Ramsarup is concerned, whether or not he has 
proved possession for 12 years adverse to the Maharaja, their 
Lordships consider that he has proved that he was in possession 
of the maliki interest which he claims at the time when the 
Maharaja brought these four suits against him in August, 1923. 
Apart from any antecedent probabilities arising from the fact 
that the Maharaja had never had -possession, or from the fact 
that the lands now in question were excluded from the decree 
for mesne ‘profits as ‘being held by a. Gangbarar malik not party, 
to the suit of 1911; he has proved in three of the suits that he 
had recently recovered rent decrees: and, though i in suit No. 111 
there was‘no such special evidence, he gave oral evidence before 
the Munsif (not included in the paper-book), produced his sale- 
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“deed of 1915 and a certified extract from katiauni jamabandi 
for 1917 showing the tenant defendants of that suit (No. 111) 
-recorded as holding under his share of the patti Naunidh 
Singh [Ex. E-21]. In these four suits the Maharaja is really 
:a plaintiff suing in ejectment and must give proper proof 
of his title as against a defendant in possession. The position 
of Bhagjogna is, different. 


No doubt in 1917 there ‘came into existence entries in 
public records consequent upon the decree of 1916. These 
‘entries are admissible under S. 35 of the Evidence Act, but, as 
“Ross, J., has pointed out, the entries to be made under 
‘the United Provinces Act III of 1901 are intended to be based 
“upon the facts as to possession (S. 40) and it is plain enough 
‘that the Raj was not in possession of the lands now in suit. 
“On their merits as evidence these entries add nothing. Apart 
from the particular provisions of Act III entries in such Gov- 
“ernment records are evidence of title mainly because they are 
` good evidence of possession, but if contrary to the facts as to 
“possession at the time they were made they carry little, if any, 
“weight. This would be specially applicable to entries made by 
‘the tehsildar as of routine and without notice to any parties 
interested to oppose their being made. 


In the argument before the Board it was suggested that 
the learned Judges of the High Court had altogether failed to 
notice S. 44 of the United Provinces Act (III of 1901) 
“put their Lordships do not.so read either of the two judgments. 
‘The paper-book prepared for the purposes of this appeal 
‘contained no document, carrying a statutory presumption 
‘of correctness, to which the appellant could point as containing 
a statement to the effect that the lands now in suit are part of 
the mahal Naubarar.. A main purpose of the opportunity given 
‘by their Lordships at the end of the hearing on 28th July, 
‘1936, forthe addition to the paper-book of further documents 
was that the appellant might lay before the Board any entry, 
made under S. 33, sub-S. (3) of Act III to which he could 
point as containing that statement. Such entries alone attract 
‘the statutory presumption of, correctness under S. 44 of the 
ce of oa 


: No such entry appears among the further documents since 
obtained from India, : Hence ever: if :it be assumed that the 
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presumption would remain when the facts as to posséssion were 
established the appellant can take no advantage from S. 44. 

Their Lordships have not merely to consider whether 
there is some evidence in support of the view that the suit 
lands lie within the Maharaja’s mahal of Naubarar. The 
learned Subordinate Judge, in coming to his finding of fact. 
upon this point in agreement with the Munsif, does not appear 
to have observed that the commissioner was directed to accept: 
Parker’s map as correct, and did not in their Lordships’ view 
direct himself accurately as to the purposes for which the map. 
could be used as evidence against the respondents. The High 
Court in their Lordships’ view was entitled to entertain afresh 
this question of parcels notwithstanding that they were exer- 
cising jurisdiction in second appeal. The question now 
is whether the High Court are shown to have been wrong 
in their finding. Their Lordships are of opinion that they 
arrived at a correct conclusion upon this part of the case. 
Indeed in the circumstances of the case it was hardly reasona- 
ble.on the part of the Raj as plaintiff in the four suits against. 
Ramsarup to expect to succeed without proving afresh as. 
against him the particulars of the settlement of 1862 when 
Naubarar was formed into a separate estate. 


As already noticed the position of Bhagjogna is diffe- 
rent from her husband’s. In suit No. 106 she is plaintiff 
and it is for her to prove her title to the lands of that suit. 
She claims a half interest in a plot of some 5 bighas let out to 
tenants at a rental of about Rs. 42 per annum. The khewat 
for 1921 (D-10) is produced and.item No. 6 shows her pur- 
chase in 1920 of a share (1 anna, 4 pies) in patti Sheo Buksh 
Singh the rental being given as Rs. 45-1-10. This very same 
interest was excluded in 1919 from the mesne profits suit as 
appears from section B to the commissioner’s report therein 
[Ex. 3]. The Munsif relied on Exs. D-1, D-2 and D-4 
which are khesras and a “Jild Bandobust” (D-3) which are 
either not included or are not identifiable in the paper book;. 
he appears to have considered that one Jaigeshri Lal was a 
vendor to Bhagjogna in respect of the lands of suit 106, and 
he referred to two decrees obtained by him for rent in 1890 


` and 1895; also a plaint in 1890 in arent suit. Their Lord- 


ships have, however, been unable to discover any proof that 
Jaigeshri Lal was a predecessor in title of Bhagjogna or 
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that the plaint and decrees have any reference to the lands of 
this suit, these somewhat ancient matters being all strenuously 
denied on behalf of the Maharaja. From her plaint it appears 
that Bhagjogna herself cannot have collected any rent from 
these lands because in answer to the Maharaja’s rent suit in 
1922 the tenant defendants deposited the rent from 1919-22. 
In her title deed of 8th December, 1920 (Ex. D) her vendors 
explain that the lands sold were sandy and unprofitable. It is 
fair to add that her husband appears from the Munsif’s judg- 
ment to have given oral evidence on her behalf, and 
might and should have been cross-examined on the objections 
now taken to her title. His evidence, however, has not been 
included in the paper-book. The Munsif and Ross, J., gave 
some weight to the fact that ina previous suit about appor- 
tionment of the rent of other lands, she put in evidence 
chalans, plaints and decrees showing possession by her vendors; 
but it is difficult to assume that they would be found to have 
reference to the lands of the present suit (No. 106) or to see 


that she has any valid excuse for not producing them once 
more. 


In this state of the evidence their Lordships think it 
impossible to hold that Bhagjogna as plaintiff has proved her 
title as against the Maharaja. Whether the interest which, in 
1920, she purchased in patti Sheo Buksh Singh or the interest 
which, in 1903, the Maharaja purchased in mahal No. 1504 
gives title to the land in suit depends entirely upon the question 
whether the land lies within the one mahal-or the other. She 
as plaintiff must produce proof upon this point unless she is 
to succeed entirely on the ground of adverse possession. It 
may be—their Lordships do not decide—that, so far as 
regards the mere claim to the deposited rents for 1921-22, she 
could succeed by giving proof of possession of the maliki 
interest in the particular lands of her suit and relying upon 
the Maharaja’s failure to prove his title (cf. Jadub v. Sm. 
Khemankari1). But her evidence of her predecessor’s receipt 
of-rent from the lands of suit 106 is of the most tenuous and 
dubious character and quite insufficient for this purpose. 


Upon the question of adverse possession their Lordships 
being concerned only with five suits have a more limited. 





1. (1903) 8 C.W.N. 248. 
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enquiry than that which was necessary before thé ‘Courts in 
India. Having found that prior to the sale in 1903 the res- 
pondents’ predecessors, maliks of Gangbarar, were in posses- 
sion of the lands now in question, Ross, J., expressed his view 


thus :— 


“The Raj not having taken delivery of possession after the revenue 
sale, the presumption is that possession continued as before, and this pre- 
sumption is borne out by the fact that a suit for possession was brought in 
1911 and also by the pleading, in paragraphs 5 and 6 of the written statement 
‘(of the Maharaja), that he got into possession of the property in dispute by 
bringing a suit in Court.” 

Their Lordships cannot agree that this approach to the 
present question is accurate. If it be once shown that the 


lands in dispute passed by the revenue sale of 1903 there can 


in law be no’ presumption that, contrary to the purchaser’s 


rights, the old proprietors remained in receipt of rent from the 
agricultural tenants. Any possession which the old proprietors 
may have exercised after the sale would no doubt be adverse 
to the purchaser, but they must prove that they continued in 
possession and it does not appear that it: is possible for them 
to prove possession save by proving that they received. rents 


from the tenants notwithstanding the sale. No doubt; if at 


some date rent was received by them in respect of a previous 
period subsequent to the sale, a question may arise whether 
this receipt -does not evidence possession by the tenants on 
behalf of the ‘old proprietors since the date of the sale; ‘but 
proof of receipt of rent would seem to be necessary if the old 
proprietors are to make out a case that the purchaser’s title has 
come to an end by reason of their adverse possession.’ It is 
important, however, to notice that proof of receiptof rent may, 
be indirect, for example, public records showing that A. B. 
was in possession of the maliki interest may or may not be 
sufficient in any particular case. So far as regards the. five ten- 
ancies now before their Lordships, it is difficult to impugn the 
accuracy. of the view taken by the learned Subordinate Judge 
that.the evidence given is neither satisfactory nor sufficient to 
prove 12 years’ adverse possession, In Bhagjogna’s suit. the 
only decrees proved have reference. to a ‘period prior. to 1903, 
In Ramsarup’, s- cases. proof of adverse possession no. longer 
matters but, it may be noted that in, suit 110, he proved one 
rent decree obtained i in 1920 in’ respect of the “years 1916-19. 
In suit 111 there seems to be-no proof of. any rent decrees. In 
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suit 112 there were two rent decrees, one in 1911 and one in 
1919. In suit 113 there was one rent decree in 1920, 
-Ramsarup’s case is but slightly strengthened by khatiaunis or 
khasras. No doubt in the circumstances of the present case 
(referred to in the passage which their Lordships have just 
‘quoted fromthe judgment of Ross, J.) the mere fact that 
many years after the sale the Gangburar maliks or persons 
deriving title from them are obtaining rent for the landis in 
itself very significant. Even in a locality exposed to diluvion 
‘by the action of the river this circumstance alone might be 
given considerable weight. But without sufficient proof to 
‘cover the intervening years it was most reasonably held by the 
dearned Subordinate Judge to be insufficient. The circum- 
‘stance that the Maharaja was not in possession or in receipt 
-of rent is, it need hardly be said, insufficient under Art. 144 
to warrant a finding of adverse possession on behalf of the 
‘respondents or their predecessors in title. Their-Lordships are 
-of opinion that on the materials produced it cannot be contend- 
ed that the learned Subordinate Judge was obliged in law to 
find that the possession of the principal respondents had “all 
the qualities of adequacy, continuity and exclusiveness” (per 
Lord Shaw in Krishnan v. Peringati!) necessary to displace 
the title of the Maharaja, and they think that no reason in 
daw exists why his finding of fact in this respect should not 
be final. 

Their Lordships will humbly advise His Majesty that the 
appeal shonld be allowed in respect of Bahuria Musammat 
Bhagjogna’s suit (suit No. 106), that the decree of the High 
‘Court therein be set aside and the decree of the Subordinate 
Judge restored: that in respect of the other suits this appeal 
should be dismissed. The appellant will get from Musammat 
Bhagjogna his costs of the appeal to the High Court in suit 
No. 106. The appellant will pay to the respondents who 
appeared three-fifths of their costs of this consolidated 
appeal. - 

Solicitors for Appellant: Watkins & Hunter. ` 

Solicitors for Respondents: Douglas Grant & Dold, 


R.C.C, 





Appeal parily allowed: 





1. (1921) 41 M.LLJ. 650: L.R. 48 LA. 395; ILR REG 
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“* PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. } 
' Present :—Lorp RUSSELL or KILLowEN, Lorp MACMIL- 
LAN AND SIR LANCELOT SANDERSON. 


The Bharat Dharma Syndicate, Limited .. Appellants* 
Ş í y. i 
Harish Chandra .. Respondent. 


Companies Act (VII of 1913), S. 162—Application for winding up of 
company—Allegation that it was unable to pay debts—Charges of fraud in- 
cluded in affidavit subsequently filed—High Court ordering winding up— 
Interference by Privy Council—Charges of fraud—N. eed for specific details, 


, The respondent, who was the holder of an ordinary share in the appel- 
Tant company, applied for winding up of the said: company on the ground 
that it was unable to pay its debts. The petition contained certain particulars 
relating to the plea that the company was unable to pay its debts. In an 
affidavit filed by the company the allegations contained in the petition were, 
denied. The respondent in reply filed an affidavit wherein he made serious. 
charges of fraud against the person who controlled the ‘affairs of the com- 
pany. The High Court held ‘that that the company should be wound up on: 
two grounds that it was insolvent, and that it was just and equitable that it, 
should be wound up owing to its fraudulent flotation and its fraudulent 
éareer. The appellant contended before the Privy Council that the plea of 
fraud ought.not to have been gone into by the High Court, as it’ was not 
alleged in the petition. _ 

“Held, that the order for winding up of the company was justified ‘both 
in fact and in law, and the whole question having been fought out in the High 
Court the objection that fraud was not alléged in the petition could not be’ 
upheld at that stage. ‘ : ; AEE 

Where a litigant prefers charges of fraud he should be omelie to- 
place on, record precise and specific details of those charges. - Otherwise it 
would result in considerable ‘dificilty-both to persons charged with’ fraud or 
other improper conduct and’ to the tribunals which are called upon to: decide: 
those issues. 

| Decision of the Allahabad High oirt affirmed. 
I Appeal from a judgment and decree of the High Court 
of Allahabad (Thom. and Iqbal - Ahmad, JJ. ) ante’ 29th 


April, 1935. 

.- The respondent who v was the holder of a single pee 
share in the appellant Syndicate: presented. a petition. to the. 
High Court for winding up of the company under S. 162 of 
the Indian Companies. Act; 1913, . The High Court in ordering 
the winding up. of the ‘Syndicate observed as follows: : 


“We find that ‘the Bharat Dharma Syndicate; ‘Limited, is Snel valit and: 
unable. to pay its debts, . We find that the pramoters of the Syndicate’ were 
guilty ‘of frdud in'its flotation. We find that throughout its existence those 

ee eee 


“SECs hppet a 1 ea 
Allahabad. Appeal No, 14 of. 935, ce ore oven Toae T 


= 
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who controlled the policy of the Syndicate have been guilty of fraud, that 
they have falsified the books and balance sheets of the company and have 
deceived the shareholders, creditors and the general public. We find that the 
approval of the High Court to the reconstruction scheme in 1929 was obtained 
by fraud. We find, further, that in the opposition to the present application 
those in charge of the Syndicate’s affairs have made false and fraudulent 
representations. In these circumstances it is the duty of the Court to order 
the Syndicate to be wound up.” : 


Lionel Cohen, K.C. and J. M. Parikh for Appellants. 
Sir Herbert Cunliffe, K.C., Pullan and Mrs, M. J. Clark 
for Respondent. ` 


22nd February, 1937. Their Lordships’ judgment was 
delivered by 


Lorp RUSSELL OF KILLOWEN.—This is an appeal from an 
order of the High Court of Allahabad, by which it was order- 
ed that the appellant.company, the Bharat Dharma Syndicate, 
Limited, be wound up. The decree was made on the petition 


of the respondent, who when he presented the petition was the. 


holder of one ordinary share of Rs. 25 upon which Rs. 12 had 
been paid up. He deposited the balance of Rs. 13 in Court 


during the proceedings. i is 


. The petition was heard by two Judges, Thom, J., and 


Iqbal Ahmad, J. A long and elaborate reserved judgment 


was delivered, which dealt in great detail with the history of 


the company from its formation down to the time when the’ 


petition was presented, and with the evidence and credibility of 
the witnesses in the case. The Court ¢ame to the conclusion 
that the company ought to be wound up on two grounds, namely 


=—(i) that it was ingolvent and (ii) that it was just and equit- 


able that it should be wound up, owing (to put it shortly) to 
its fraudulent flotation and its fraudulent career, and to the 


consequent advisability (in the interest of the public and all 


concerned) of bringing its undesirable life to an end. 


Their Lordships have had the great advantage of a full 
argument by Counsel fót- the appellants, in: the course of 
which they made a close examination of the relevant facts, 
documents and evidence. Nothing could have been more com- 


plete: - It was contended that'no order for winding up on the- 


ground: of insolvency should have been made on the evidence, 


and in no event at the instance: of this petitioner; and further 
that no.order should have been made on the “just and equita- 


ble”: ground, because no charge of-fraud had been.made in the 
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petition, and no fraud had been established by the evidence in 
the case. 

In regard to the first contention, their Lordships feel no 
doubt that this company is, and for the greater part of its 
existence has been, insolvent. Whether an order for winding 
up on this ground should have been made at the instance of 
this petitioner, is of small importance in view of the fact that 
in their Lordships’ opinion, no case has been made out by the 
appellants which would justify them in interfering with the. 
decision of the High Court. 

The objection that fraud was not alleged in the petition 
cannot prevail at this stage. The allegations were made in 
the affidavit evidence, and the whole matter was clearly fought 
in the High Court on those lines; and apparently without any 
objection being taken, which had it been taken would no doubt 
have led to the necessary amendments being made in the 
petition. z 


Upon the merits of the case however, their Lordships feel 
bound to state—(but without having heard counsel for the 
respondent on the subject)—that they are not prepared to 
accept as established by the evidence, all the findings of fraud 
embodied by the High Court in the last paragraph but three of 
the judgment. They think that it is only right to make this 
clear in view of the possibility of criminal proceedings which 
is indicated in the next succeeding paragraph of that judg- 
ment. Nevertheless, without pausing to consider in detail 
whether the unfavourable view taken by the learned Judges, 
of the doings of this company, and of the actions of Gyana- 
nand and others who controlled the company’s affairs, was 
completely justified in all respects, their Lordships are satisfi- 
ed that there was ample material upon which the Judges of the 
High Court might, in their discretion, reach the conclusion 
that this company should not be permitted to continue in 
existence, and that it was just and equitable that it should be 
wound up. 

Their Lordships are not so swal qualified, as were the 
Judges who heard many of the witnesses and observed their 
demeanour, to form a conclusion as to the effect of the. evid- 
ence asa whole. They observe however that after all the 
evidence had been placed before the Court, counsel appearing 
for the company, based his opposition to a winding up order 
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(which, he admitted, must have been made had’ the company 
been an ordinary commercial concern). upon. the ground of the 
exceptional and religious or national objects, of this company. 
That plea was not advanced before the Board; but the fact 
that it was raised in the High Court, coupled with the admis- 
sion which preceded it, throws a strong light on the effect 
which the whole evidence had produced. 

A Their Lordships are of opinion that the order for wind- 
_ Ing up this company was justified both in fact and in law, and 
that this appeal should fail. They will humbly advise His 
Majesty accordingly. The appellants will pay the costs of the 
appeal. 

Before parting with this case their Lordships desire to call 
attention to the great difficulty which is occasioned both to per- 
sons charged with fraud or other improper conduct, and to 
the tribunals which are called upon to decide such issues, if the 
litigant who prefers the charges is not compelled to place on 
record precise and specific details of those charges. In the 
present case the petitioner ought not to have been allowed to 
proceed with his petition and seek to prove fraud, unless and 
until he had, upon such terms as the Court thought fit to 
impose, amended his petition by including therein full parti- 
culars of the allegations which he intended to prove. Such 


cases as the present will be much simplified if this practice is- 


strictly observed and insisted upon by the Court, even if, as in 
the present case, no objection is taken on behalf of the panties 
who are interested in disproving the accusations. 
Solicitors for Appellants: T.. L. Wilson & Co. 
Solicitors for SOPPAN Douglas Grant & Dold. i 
-RCO ` : i Appeal dismissed. 
B.V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresenT:—Mr. JUSTICE VENKATARAMANA Rao. 





‘Kona Adinarayana .. Appellant® (1st. Defendant) 
v. y l i 
Dronavalli Venkata Subbayya i : 
and another .« Respondenis (Plaintiffs 1 
and 2). i 


Contract of sale—Minor represented by manager of family—Sale of 
immovable property for paying of debis incurred for family purposes— 


* S, A. No, 726 of 1935; => _ 25th March, 1937. 
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Whether contract valid—Suit for specific performance whether lies against 
vendee. ; 

A contract of sale of immovable properties was entered into between 
plaintiffs 1 to 3 and defendant. The contract was executed in favour of first 
defendant by the plaintiffs 1 and 2 and the third plaintiff who was a minor 
represented by the first plaintiff as brother and guardian. The plaintiffs were 
members of an undivided Hindu family of which plaintiff was admittedly the 
manager. The purpose of the sale recited in the deed was to discharge a debt 
alleged to be one by the family. The defendant had paid an advance of Rs. 25 
in pursuance of the contract and had ever since continued in possession. The 
three plaintiffs instituted the suit after the third plaintiff attained majority 
for specific performance of the said contract and for recovery of the balance 
of purchase money with interest thereon. The defence was that the purpose 
recited in the document was untrue, the contract was not binding on the 
minor plaintiff, that there was want of mutuality and hence the contract was 
unenforceable. The lower appellate Court having decided that on the date of 


‘the contract it could not be enforced against the minor, that there had been 


lack of mutuality, the subsequent confirmation was immaterial and that the 
contract could not be therefore enforced. 

Held, (1) that it would be wrong to dismiss a suit for specific per- 
formance on the ground that the contract lacks mutuality having been made 
by or on behalf of minors who were not competent to contract. 

Contracts made not by the minors but by persons who have power to make 
contracts on behalf of joint family do not appear to come within the scope of 
the ruling of the Privy Council in Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhurt, (1911) 21 M.L.J. 1156: L.R. 39 I.A. 1: LL.R. 39 Cal. 232 (P.C.). 

Hari Charan Kuar v. Kaula Rai, (1917) 2 Pat.L.J. 513: 40 LC. 142 (F. B.), 
followed. 

(2) The fact that it was expressly stated in the contract that the first 
plaintiff represented the third plaintiff could not take away the representative 


character of the first plaintiff. 


Dhapo v. Ram Chandra, (1934) LL.R. 57 All. 374 and Gharib-ullah 
v. Khalak Singh, (1903) L.R. 30 LA. 165: LLR. 25 All, 407 (P.C.), relied 
on. ; 

„In this case the contract of sale must be deemed to have been entered into 
by the first plaintiff as the karta of the family with the concurrence 
of the adult male member, the second plaintiff. 

(3) That it was open to the purchaser to repudiate the contract on 
discovering the defect. Butif the purchaser omitted to repudiate the cons 
tract and the vendor, the karta, cured the defect by obtaining also the 


, concurrence of the third plaintiff, and was able to convey the entire property, 


it was competent to the Court to decree specific performance. 

Principle in Hoggari v. Scott, (1830) 1 Russ. & M. 293: 39 E.R. 113 and 
Salisbury v. Hatcher, (1842) 2 Y. & C. C. C. 54: 63 E.R. 24, applied. 

Kosuri Ramaraju v.Ivalury Ramalingam,, (1902) 12 M.L.J. 400: LL.R. 
26 Mad. 74 and Srinivasa Reddy v, Sivarama Reddy,(1908) I.L.R. 32 Mad. 320, 


. seem to suggest that a contract such as this is capable of ratification by per- 


sons who are not parties to the conttdct of sale by a manager and it can be 
enforced by the purchaser against them after such ratification. If it could be 
enforced against them, it must also be capable of enforcement by them. 


Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam in A. S.No. 27 of 1935, preferred 
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against the decree of the Court of the District Munsiff of 
Gudivada in O.S. No. 272 of 1933, 

P. Somasundaram for Appellant. 

P. Satyanarayana Rao for Respondents. 

The Court delivered the following 

JupGcMENnT.—This second appeal arises out of a suit for 
Specific performance of a contract of sale of immovable pro- 
perty. The contract is dated 4th August, 1930, and the 
property agreed to be sold thereunder was an extent of 75 cents 
by seri dry bapat wet land bearing Re-survey No. 276/3 with 
the paddy crop thereon in the village of Krishnapuram, Kistna 
District. The sale price was Rs. 1,500. The contract was 
executed in favour of the first defendant by the plaintiffs 1 
and 2 and the 3rd plaintiff represented by the first plaintiff as 
elder brother and guardian as he was then a minor. The plain- 
tiffs 1 to 3 are members of an undivided Hindu family, 
‘of which the first plaintiff is admittedly the manager. The 
‘purpose recited in the contract of sale was to discharge a debt 
alleged to,be due by the family. In pursuance of this contract 
an advance of Rs. 25 was paid by the first defendant and 
possession of the property was given over to him on the said 
‘date and ever since the first defendant has continued in posses- 
sion. This suit has been instituted on the 4th August, 1933, 
by the three plaintiffs after the third plaintiff attained majority. 
for specific performance of the said contract and for recovery 
of the balance of purchase money with interest thereon alleging 
that they were ever ready and willing to perform the contract, 
They have also impleaded defendants 2 to 4 along with the 
first defendant as they are thë- sons of the first defendant. The 
main defence was that the purpose recited in the document 
was untrue; the contract was not binding on the minor plain- 


tiff; there was thus want of mutality and hence the contract | 


‘was unenforceable. Two issues: were raised in the case, 
namely: 


“(1) Whether the suit contract is binding on the minor third plaintiff? 
(2) Whether the contract is unenforceable for want of mutuality ?’’ 


It was found that the purpose recited in the document was 
not true; there was no legal necessity such as would justify, 
the sale of the joint family property. The first Court never- 
theless gave a decree in favour of the plaintiff on the ground 
that that question was immaterial as the third plaintiff also sued 
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for specific performance. The learned Subordinate Judge on. 
appeal was of the opinion that on the date of the contract it: 
could not be enforced against the minor; there was a lack of 
mutuality; his subsequent affirmation was immaterial and the 
contract could not be enforced against him following the 
decision in Mir Sarwarjan v. Fakhruddin Mahomed Chow- 
dhurit. He nevertheless gave a decree by directing specific 
performance in respect of two-third share in the plaint schedule 
ptoperty. Both parties have preferred appeals against this. 
decision, the plaintiffs on the ground that specific performance 
prayed for by them should have been decreed and the defen- 
dants on the ground that the decree as given is unsustainable 
in view of the fact that what was decreed was not what was. 
bargained for and the contract was an indivisible contract and 
could not be split up in the manner directed by the learned. 
Subordinate Judge. l 


The question, therefore, is, is the principle of the decision 
in Mir Sarwarjan v. Fakhruddin Mahomed Chowdhuri appli- 
cable to this case? In the said case, a minor after attaining 
majority sued to enforce a contract of sale of immovable pro- 
perty entered into by the guardian during the minority. It 
was held he could not sue. Their Lordships of the Judiciak 
Committee expressed themselves thus: 

“Tt is not within the competence of a manager of a minor’s estate 
or within the competence of a guardian of a minor to bind the minor or the 
minor’s estate by acontract for the purchase of immovable property, and 
they are further of opinion that as the minor in the present case was. 


not bound by the contract, there was no mutuality, and that the minor who. 


has now reached his majority cannot obtain a specific performance of the: 
contract.” 


The want of mutality,.it will be seen, is based on the per- 
sonal incapacity of the plaintiff to enter into the contract at the 
time the contract was entered into, and subsequent affirmation 
by the minor after attaining majority was held immaterial. 
Can this ground be available at all with reference to contracts. 
entered into by a joint family which may consist of minors as. 
well as adults and the family as such is treated as one entity 
in its relations with the outside world? The family owns and: 
possesses property and there is no minor’s estate as such. The 
manager represents the family; he enters into contract on its 
behalf; the contract of sale entered into by him must be 


1. (1911) 21 M.L.J. 1156: L.R. 39 LA. 1: LL.R. 39 Cal. 232 (P.C.). 
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deemed to be on behalf of every member of the family adult 
or minor. If the transaction is one for a purpose binding on 
the family, the minor’s interest in the property is also bound 
and it is within the competence of the manager to bind 
so unlike the manager or a minor’s estate or the guardian of a 
minor who is not competent to bind the minor’s estate by such 
a contract even though it may be for his benefit. No question, 
therefore, of lack of mutuality arising from incapacity to 
contract arises at all. I agree with Chamier, C.J., who 
delivered the leading judgment of the Full Bench in Hari 


Charan Kuar v. Kaula Rait when he says that contracts made- 


not by the minors but by persons who have power to make 
contracts on behalf of a joint family do not appear to come 
within the scope of the ruling in Mir Sarwarjan v. Fakhruddin 
Mahomed Chowdhuri2 and it is wrong to dismiss a suit for 
specific performance on the ground that the contract lacks 
mutuality having been made by or on behalf of minors who are 
not competent to contract. The same view. was taken by 
a Bench of the Allahabad High Court in Dhapo v. Ram 
Chandra, 


It is contended by Mr. Somasundaram that the suit con- 
tract could not be said to have been entered into on behalf of 
the family as all the members of the family were not parties 
and the third plaintiff was separately represented by the first 
plaintiff. I do not agree with this contention. The property 
sought to be sold was admittedly joint family property. The 
purpose alleged was joint family purpose. The first plaintiff, 
as manager and as the elder brother of the family, represented 
the third plaintiff because he only could represent him. If the 
first plaintiff alone had executed the contract as manager, he 
must, in law, be deemed to have represented the second 
and third plaintiffs. The fact that it is expressly stated in the 
contract that the first plaintiff represented the third plaintiff 
cannot take away the representative character of the first 
plaintiff. (Vide Dhapo v. Ram Chandra3.) The association of 
the second plaintiff in the contract was for the purpose 
of obtaining his concurrence therein. I may usefully refer in 
this connection to a decision of the Privy Council reported in 





‘1. (1917) 2 Pat.L.J. 513: 40 I.C. 142 (F.B.). 
2. (1911) 21 M.L.J..1156: L.R. 39 I.A. 1: 1-L.R. 39 Cal. 232 (P.C.). 
3. (1934) LL.R. 57 All. 374. 
83 f 
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Gharib-ullah v. Khalak Singh1. In that case there were three 
undivided brothers, Khalak Singh, Jangli Singh and Jai Singh. 
On the date of their father’s death, Jangli Singh and Jai Singh 
were minors and their mother obtained-a certificate of 
guardianship from the Court. For discharging debts due by. 
the family after Jangli Singh attained majority, a mortgage 
was executed and the parties to the mortgage were Khalak 
Singh, Jangli Singh, for themselves and Jai Singh represented 
by his mother as guardian. In a suit to enforce the mortgage, 
the plea was that Jai Singh was admittedly a minor and 
member of a joint family; the mother could not be appointed 
guardian; her representation in the mortgage of the minor was 
not a valid representation and Khalak Singh did not represent 
him in fact and, therefore, the mortgage could not be enforced 
as against the minor. Their Lordships accepting the conten- 
tion that the mother could not have been appointed guardian 
of the minor in respect of the joint family property, never- 
theless, held that the mortgage must be deemed to have been 
made on behalf of the family and observed thus: 


“ Their Lordships think that the mortgages under consideration were not 
mortgages by the guardian, assuming the mother to have been a guardian, but 
mortgages by the family, entered into by the karta of the family, with the 
concurrence of Jangli, the only, other adult member of the family.” 


In this case, therefore, the contract of sale must be deemed 
to have been entered into by the first plaintiff as the karta of 
the family with the concurrence of the adult male member, the 
second plaintiff. 

The next contention of Mr. Somasundaram is that in view 
of the finding of the learned Subordinate Judge that the 
attempted sale was not for the purpose binding on the family, 


-and therefore the minor’s interest could not have been validly, 


conveyed in pursuance of the said contract, no decree for 
specific performance can be passed on the basis of such a 
contract. There is no doubt that the legal effect of the 
said finding is that the first and second plaintiffs could not have 
conveyed the entirety of the property sought to be sold. I will 
assume that the contract is indivisible and the vendors, the first 
and second plaintiffs, could not have compelled the first defen- 
dant to take a conveyance of their shares subject to payment 
of compensation; but it would not have precluded the first 
defendant from insisting upon a conveyance of their shares, if 


1. (1903) L.R. 30 L.A. 165: LL.R, 25 Ail. 407 (P.C.). 
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he so desired, subject to payment of compensation. Under 
„such circumstances, it is very doubtful if, on the basis of lack 
of mutuality, a decree for specific performance can be refused 
-at all. However, it was open to the purchaser to repudiate 
the contract on discovering a defect such as this but before 
‘repudiation or on discovery of the defect, if the purchaser 
omits to repudiate the contract and the vendor, the karta, cures 
the defect by obtaining also the concurrence of the third plain- 
-tiff and is able to convey the entire property, it is competent to 
the Court to decree specific performance. In my opinion the 
-principle of the decision in Hoggart v. Scotti would apply. 


The said principle is this: 


“The plaintiff in a bill for the specific performance of a contract 
is entitled to a decree, if, at the hearing, he can show a good title, although 
he had not such title at the time of the contract; but the defendant might, if 
he had thought fit, have retired from the contract, as soon as the want of title 
was discovered, and was not bound to wait till the plaintiff could acquire a 
good title.” 


A similar principle was applied in the case of Salisbury v. 
Hatcher? where specific performance of a contract for sale of 
an estate in fee simple was decreed in favour of a vendor who 
at the time of the contract was tenant for life only; the 
purchaser not having rejected the purchase as soon as he had 
‘ascertained the real interest of the vendor, and the vendor 
being able by means of the consent of the parties interested in 
remainder to make a good prima facie title to the fee simple at 
the hearing. In this case, though the first defendant according 
to him discovered within six months after the date of the 
contract that the recital in the contract of sale that the 
property was sold for the purpose of discharging a debt 
in favour of Buchayya was not true, still he continued in pos- 
session of the lands and did not repudiate the contract and 
surrender possession thereof. The right to repudiate must be 
deemed to have been waived by the first defendant. It is 
after all an equitable right and cannot be enforced in favour 

-of a person who has no equity in his favour. There is nothing 
„Jin Hindu Law or in the Specific Relief Act which prevents the 
application of the principle of the said cases to the present 
case. The cases in Kosuri Ramaraju v. Ivalury Ramalingams 





1. (1830) 1 Russ. & M. 293: 39 E.R. 113. 
2. (1842) 2 Y. & C. C. C. 54: 63 E.R. 24. 
3. (1902) 12 M.L.J. 400: I.L.R. 26 Mad. 74. 
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and Srinivasa Reddy v. Sivarama Reddy! seem to suggest that 
a contract such as this is capable of ratification by persons who. 
are not parties to the contract of sale by a manager and it can 
be enforced by the purchaser against them after such ratifica- 
tion. If it could be enforced against them, it must also- 
be capable of enforcement by them. Further, as on the date 
of suit the plaintiffs in this case are able and willing to give a. 
valid title to and convey the property agreed to be conveyed 
under Ex. I, they are entitled to a decree for specific perform- 
ance as prayed for. I therefore reverse the decree of the 
learned Subordinate Judge, allow the memorandum of objec- 
tions with costs and restore the decree of the District Munsiff.. 
As a result of this judgment, the second appeal fails and. 
is dismissed, but I make no order as to costs in the second. 
appeal. 
Leave to appeal granted. 
K. C. Appeal dismissed. 
Memorandum of objections allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRrEsENT:—MR. Justice PANDRANG Row. 


R. Krishnaswamy Aiyangar .. Appellani* (1st Defen- 
dant) 
v. , 
The Sri Kallalagar Devasthanam, 
Madura, through K. N. Radha- 
krishna Aiyar (new trustee in 
` place of the former trustee) 
vide order dated 18th December, 
1933, on C. M. P. No. 6404 of 
1933 ; _ «+ Respondent (Plaintiff). 


Hindu Religious Endowment—Temple—Temple committee —Direction to 
trustee to performa festival at a particular cost—Trustee performing ata 


‘higher cost—Cost such as the temple could afford—Trustee bringing the fact ` 


of excess expense to nolice of committee—Committee keeping quel Kania 
tion—Trustee, if guilty of a breach of trust. 

Where a temple committee having jurisdiction over the suit terial 
wanted the trustee to celebrate an important festival in the temple 
atacost of only Rs. 1,000 but immediately the trustee replied stating 
that the allotment was small but yet began the festival and spenta little 
over Rs. 4,000 and there was no reply to the letter of the trustee nor any 





1. (1908) I.L.R. 32 Mad. 320. 
* S, A. No. 337 of 1933. * 30th March, 1937. 


II] THE MADRAS LAW JOURNAL REPORTS. 661 


complaint by the committee for nearly three years after, and it was found 
that “the temple is rich and is in a position to spend Rs. 4,000 and even more 
for the jyeshtabishekam” (the festival in question). 


Held, that the trustee was not guilty of breach of trust or negligence and 
was not bound to return to the temple the excess over Rs. 1,000 spent by him. 
It is not the law that even though the temple has enough money and could 
afford to celebrate a festival magnificently, nevertheless the trustee is bound 
to celebrate it as economically as possible. Expenditure on festivals in 
temples by the trustees should not be wholly guided by considerations similar 
to expenditure by guardian for minors, namely, necessaries or benefit. So 
long as the temple endowment can stand the strain, the celebration of a 
festival on a grand scale cannot be regarded as being unreasonable or extra- 
vagant and the conduct of such a festival in sucha manner by the trustee 
cannot be regarded as a breach of trust. 


Further that even assuming the trustee is only an agent of the committee, 
yet inasmuch as when the trustee brought the expense to their notice, they 
kept quiet and took no action against him, they must be deemed to have 

` ratified the act of the trustee. 


Appeal against the decree of the District Court of Madura, 
in A. S. No. 125 of 1930 preferred against the decree of the 
Court of the Subordinate Judge of Madura in O. S. No. 120 
of 1928. 

K. Rajah Aiyar for Appellant. 

B. Sitarama Rao, P. Marthandam Pillai and C. Ranga- 
swami Aiyangar for Respondent. 

The Court delivered the following 

JupcmMent.—This is an appeal from the decree of the 
District Judge of Madura dated 18th October, 1932, affirming 
on appeal the decree of the principal Subordinate Judge of 
Madura dated 28th February, 1930, in O. S. No. 120 of 1928 
which was a suit for recovery of Rs. 4,625 from the defen- 
dants, three in number. The principal allegations were that the 
first defendant who was the trustee of the plaint mentioned 
Devasthanam, Sri Kallalagar Devasthanam, from 1919 to 
April, 1926, had been grossly negligent as regards certain items 
` set forth in Sch. II to the plaint, and that his negligence had 
caused loss to the Devasthanam which he was bound to make 
good. The other two defendants were impleaded on the 
ground that they had executed a security bond binding them- 
selves to make good to the Devasthanam any loss that might 
be caused by the first defendant’s breach of duty or negligence, 
etc The suit was dismissed by the trial Court as against 
defendants’ Zand 3 and thé only item im Tespect of which 
negligence was found to be proved by the trial Court was in 
respect of the ‘special festival celebrated in June, 1924, at the 
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temple, known as the thailaprithishtai and jyeshtabishekam. 
As regards the other items charged, the trial Court found that’ 
the first defendant was not guilty of any negligence. As 
regards the money spent for this special festival by the first 
defendant, the trial Court was of opinion that though the 
temple was a rich one and was in a position to spend Rs. 4,000 
and even more for the jyeshtabishekam, the first defendant. 
was not justified in spending more than the Rs. 1,000 that was: 
sanctioned by the temple committee. In other words, his. 
finding was that, though the temple could very well afford the 
amount actually spent on the festival, nevertheless the first 
defendant was only a subordinate of the committee and had 
exceeded the allotment of Rs. 1,000 fixed by the committee, 
and he was therefore liable to pay back the excess spent by him,, 
namely, Rs. 3,633 and passed a decree accordingly. On appeal 
this decree was confirmed by the District Judge who was of. 
opinion that because the first defendant ignored the limit of 
expenditure imposed by the temple committee, he did so at his. 
peril and that he cannot shelter himself behind an allegation 
that the allotment was unreasonable. The first defendant is 
the appellant in this second appeal. 


A great deal has been said in the course pf the argument 
before me as to the powers of the temple committee to issue 
directions to the temple trustee or manager. Reference has. 
been made to the decisions in Seshadri Aiyangar v. Nataraja. 
Aiyarl, Sitharama Chetty v. Sir S. Subramania Aiyar? and: 
also to Subba Naidu v. Gopalaswamy Naidu3. There is no 
doubt that the temple committee have the power of general. 
superintendence over endowments for the purpose of seeing 
that the endowments are appropriated for the purpose for 
which they were granted. They have also the power of appoint- 
ing trustees or managers and of calling for accounts from. 
them and scrutinise the accounts. It may be they also possess, 
the power of calling for budgets every year and of passing. 
them with or without modification. No authority has been. 
brought to my notice in which it has been held that the mere: 
exceeding of the budget allotments by the trustee or manager: 
is itself a sufficient ground for compelling the trustee or 





1. (1898) LL.R. 21 Mad. 179, 
2, (1915) 30 M.L.J. 29: LL.R. 39 Mad. 700. 
3. (1905) 15 M.L.J. 185, : 
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manager to make good the excess amount spent by him though 
for a purpose binding on the temple. Exceeding of budget 
allotments is not rare even in the best regulated establishments, 
and it is difficult to believe that cases of such exceeding of 
budget allotments would have been very rare in the administra- 
tion of temples by trustees or managers. It is therefore 
significant that there has been no reported case at all in which 
any one has sought to recover from a trustee or ex-trustee or 
manager the amount spent by him in excess of the amount 
allotted in the budget. It would appear as if no temple 
committee or no subsequent trustee ever conceived the idea of 
making any temple manager or trustee liable to make good the 
amount spent by him in excess of the budget allotments. In 
this particular case the exceeding of the budget allotment was, 
if I may say so, quite justifiable in the circumstances; it was 
the committee itself who wanted the trustee or manager to cele- 
brate the festival which is a special one held only very occasion- 
ally, once in 20 years or so. Immediately on receipt of this order 
by the trustee, the latter represented to the committee that it was 
impossible to celebrate the festival at a cost of Rs. 1,000 which 
was the amount sanctioned by the committee. To this letter, 
the committee made no reply, and the festival was conducted 
on a befitting scale by the appellant in the presence of and with 
the active assistance of one prominent member of the temple 
committee, one Mr. Alagappa Chettiar, who unfortunately died 
before the evidence in the suit was recorded. Another member 
of the committee appears also to have been present at the 
festival. The findings of the Courts below are to the effect 
that the money was actually spent for the festival; in other 
words, there is nothing ‘to show that any portion of the amount 
was misappropriated. The temple is very ancient and important 
and en joys considerable repute. The annual income is something 
over Rs, 60,000 and the festival in question was a special one, 
the object of which was to restore the lost or diminished lustre 
of the idol. This process appears to involve elaborate prepara- 


tion of costly oils and it is impossible to say that the festival 


could have been fittingly performed. within the amount sanc- 
tioned by the committee, . Full accounts were submitted to the 
committee by the first defendant and practically no objections 
was taken ‘to the accounts, the only objection taken being toa 
yery. small item of cart hire.and the supply of a small quantity. 
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of Madras snuff and tobacco to the establishment. . As the 
learned District Judge observes in his judgment the committee 
was to some extent to blame for what happened because they 
passed no orders on the appellant’s report to the effect that the 
festival could not be celebrated at a cost of anything like 
Rs. 1,000 and also because they never took any steps either to 
repudiate the excess expenditure actually incurred or to 
regularise- it after the accounts were received by them. The 
accounts were received by the committee sometime in November, 
1925, and the present suit was instituted only in October, 1928." 
During all this period, there was never any complaint about 
the exceeding of the budget allotment in respect of this festi- 
val. The learned District Judge while saying that it is not 
necessary to go into details has nevertheless permitted himself 
to observe that: 


“The huge sums spent on fire works, public feeding and such matters 
could easily have been reduced to proportions more suitable to the financial 
resources of the temple.” 


As a.matter of fact the details show that the amount 
spent on fire works is only Rs. 69 which certainly cannot be 
regarded as a huge sum. Public feeding which cost about 
Rs. 900 was a necessity as the temple is situated in a place. 
where admittedly there are no hotels or eating houses and the 
worshippers who had come to attend the festival would have 
had to starve if the trustee had not made arrangements for 
feeding them. The financial resources of the temple, as stated 
above, are more than sufficient to stand an expenditure of the 
amount incurred in this connection. As the learned trial. 
Judge remarks: 

“ The temple is rich and is in a position to spend Rs. 4,000 and even more 
for the jyeshtabishekam.” 

I am unable to appreciate the contention that even though 
the temple had enough money and could afford to celebrate the 
festival magnificently, neverthéless the trustee was bound to. 
celebrate itas economically as possible. I do not think expen- 
diture on festivals in temples by the trustees should be wholly 
guided by considerations similar to expenditure by guardians 
for the minors’ necessaries or benefit. Festivals -and other, 
ceremonies conducted in honour of God cannot be regarded as 
being similar to necessaries in the case of minors; so long as 
the’ temple endowment can stand the strain, the celebration of 
à. festival on a -grand scale cannot in my opinion be régarded’ 
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as being unreasonable or extravagant, and the conduct of such 
a festival in such a manner by a trustee or manager should not 
in my opinion be regarded as a breach of trust or negligence. 
He has only to do his duty according to the best of his judg- 
ment and to the satisfaction of the worshippers whose 
contributions add to the income of the temple. There has been 
in this case no misappropriation of any kind and the temple is 
certainly rich enotigh to afford to spend a sum of Rs. 4,600 on 
a special festival and there is in my judgment no justification 
for the view that the temple trustee or manager is liable to 
make good out of his pocket everything spent by him over and 
above the amount allotted by the committee. Such a general 
proposition is in my, opinion not in accordance with law. Even 
otherwise in this particular case, the conduct of the committee 
has been such that the excess expenditure must be deemed to 
have been ratified by the committee. Even assuming that the 
position of the trustee or manager is only, that of an agent 
bound to obey every direction of his principal, that is, the 
committee, nevertheless when he brings to the notice of the 
principal the fact that he had exceeded his authority by spending 
more than what was sanctioned and the principal acquiesces in 
it and takes no action whatever against him, his act must be 
deemed to have been ratified by the principal. In this connec- 
tion reference may be made to Ramasami Chetty v. Karuppan 
Chetty1. The learned Judge therefore erred in law in coming 
to the conclusion that, though the committee was to some 
extent to blame for what happened because it passed no orders 
on the appellant’s letter Ex. G-4 and there should have 
been prompt action to regularise or repudiate the excess 
expenditure, the appellant was liable all the same to make 
good the excess to the succeeding trustee. He did not consider 
thé question whether in these circumstances there was not a 
ratification of the appellant’s act by the committee. The 
appeal must therefore be allowed and the decree passed against 
the appellant set aside with costs in this Court and in the 
Courts below to be paid out of the temple funds. 


Leave to appeal is refused. 


S. V. V. ER Appeal allowed: 


SE E 1. (1915) 29 M.L.J, 551. 


Krishna- 
swamy 
Aiyangar 
v. 


Sri 
Kallalagar . 
Devastha- 

nam, 


Madura. 


Peer 
Ammal 
v. 
Nallu- 
swami 
Pillai. 


666 THE MADRAS LAW JOURNAL REPORTS. [1937 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice VARADACHARIAR AND MR. 
Justice Mocxkett. 


Peer Ammal and another .. Appellants* (Defendants 
Nos. 1 and 4) 


v. 


Nalluswami Pillai and others .. Respondents (Plaintiff 
i: and Defendants 2, 3 
and 6 to 10). 


Civil Procedure Code (V of 1908)—Suit on morigage—Defendant 
represented by two vakils —Defendant present in person—Senior absent when 
case called on—Junior declining to go on with the case—Plaintiff’s witnesses 
examined—Suit.decreed ex parte—A pplication under O. 9,7. 13, Civil Proce- 
dure Code—Dismissal of—Appeal against decree—A ppellate Court if preclud- 
ed from going into the propriety of order refusing adjournment—Scope of 
appeal—Morigage suit by some only interested in mortgage money—How far 
maintainable. 


After some adjournments, the suit ona mortgage came on for hearing 
on the 8th August, 1928. The contesting defendants, a Mahomedan lady and 
her minor son, had engaged two counsel, a senior and a junior. When the 
case was called on first between 11 and 12 noon that day, it was represented to 
the Court by the junior vakil that the senior had gone to another Court 
because he had been led to think that the sessions case in this Court would 
take some time. That case did not, for some reason, take as Jong as it was 
expected. Atl p.m. the case was again called but the Court could not 
adjourn the case further. The contesting defendant (lady) wasin Court at 
the time and she was acting for herself and her minor son as his guardian. 
The junior vakil was not prepared to take the responsibility of cross-examin- 
ing the plaintiff’s witnesses or of leading evidence on behalf of his clients. 
The case was taken up, evidence on the plaintiff's side was recorded without 
any cross-examination and the suit was decreed. The next day, an applica- 
tion was filed under O, 9, r. 13 to ‘set aside the ex parte decree and it was 
ordered on terms. But that order was set aside in revision by the High 
Court, holding that there was not sufficient cause for non-appearance. The 
defendant filed also an appeal against the decree. 

Held, in the appeal against the decree, that though on general principles 
some finality should attach to the order passed in the proceedings under 
0.9, r..13, yet such finality is limited to matters within the scope of O. 9, 
r. 13 and the Court is not, in appeal against the decree, precluded from con- 
sidering the merits of the question whether in the circumstances of the case, 
an adjournment should have been granted or not. The petition under O. 9, 
r. 13 was here wrongly put in and therefore he is not precluded from agita- 
ting this point in this appeal. Further in the appeal the point is not whether 
there was sufficient cause for non-appearance but whether or not in the inter- 
ests of justice, having regard to the facts, it would not have been better 
for the Court to have adjourned the case. 


Mullick v. Ganga Gope, A.I.R. 1925 Pat. 534, referred to. 
eae ie hee OS 
* Appeal No. 532 of 1930. 5th May, 1937, 
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Per Mockett, J—The position of the Judges sitting in appeal against the 
decree passed ex parte to canvass the correctness or refusal to adjourn is 
very similar to that of a Judge sitting in revision considering an application 
under O. 9, r. 13, Civil Procedure Code. 


The question how far a suit for recovery of their portion of the mort- 
gage money by some of the persons interested in part of the mortgage money 
is maintainable in the absence of the other mortgagees left open as the point 
was not raised in the trial Court and in this case the mortgage had become 
split up by one of the mortgagors becoming interested in the mortgage right 
and it was not clear that the plaint was for only the plaintiff’s share of the 
mortgage money. 5 


Sunitabala Debiv. Dhara Sundari Debi Chowdhurani, (1919) 37 M.L.J. 
483: L.R. 46 I.A. 272: I.L.R.47 Cal. 175 (P.C.) and Seth Banstram Jashamal 
v. Gunnia Naga Aiyar, (1930) 59 M.L.J. 928, discussed. 

Appeal against the decree of the Court of the Subordinate 
Judge (Principal) of Madura, in O. S.No. 128 of 1926. 


K. Bhashyam Aiyangar and T. R. Srinivasan for Appel- 
lants. 


` K. S. Jayarama Aiyar and K. Swaminatha Aiyar for 
Respondents. 


The Court made the following 


ORDER. Varadachariar, J.—This appeal arises out of a 
suit for the sale on foot of a mortgage deed, Ex. A, executed 
.in 1911 by one Peer Muhammad in favour of Alla Pichai 
Rowther who was the mortgagor’s brother-in-law as well as 
his son-in-law. The mortgagee died in 1913 leaving a number 
of heirs some of whom are also interested in the equity of 
redemption by reason of their relationship to Peer Muhammad. 
It is clear from the plaint itself that no payment either towards 
any portion of the principal or towards interest was made in 
respect of this mortgage between 1911 and the date of the suit. 
In August, 1926, Allapichai Rowther’s widow, that is, the 
seventh defendant and two of her daughters assigned their 
interest in the mortgage bond to the plaintiff under Ex. B, 
and this suit was filed in September, 1926. Besides the persons 
who are also the heirs of the mortgagor the only other co-heir 
tothe mortgagee’s estate, so far as we have been able together, 
` is one Nagur Kanni Rowther who was impleaded as the ninth 
defendant in the case. 


In view of the arguments urged before us, on behalf of 
the appellants, as to the frame of the suit, it is necessary to 
mention that the assignors were entitled only to 19/24th share 
in the mortgagee’s estate and that the assignee therefore 
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became entitled only to that share of the mortgage money. It 
also appears that the assignors had somehow become interested 
in a portion of the hypotheca and it is accordingly stated in 
the deed of assignment that the assignee should proceed only 
against the rest of the hypotheca. In these circumstances the 
plaint sets out the fact that the plaintiff was entitled only to a 
19/24th share in the mortgage amount and in paragraph 14 of 
the plaint the plaintiff works out the amount due under the 
mortgage deed at Rs. 7,644 and stated that 19/24th share 


` therein is Rs. 6,051-8-0 and after remitting therefrom on his 


own choice Rs. 551-8-0 the plaintiff limits his claim to 
Rs. 5,500 which he takes as the figure for the purposes of 
court-fees and jurisdiction. 


A written statement was filed on behalf of defendants 1, 
5 and 4 the widows and the son of the mortgagor. Neither in 
this written statement nor at the stage when the issues were 
framed in the case was any objection takento the frame of the 
suit. Nor does it appear that any such objection was urged at 
any time before judgment was given in the lower Court. The 
issues framed in the case related to three pleas, (1) that the 
plaint bond was not true and supported by consideration; (2) 
that the assignment relied on by the plaintiff was not true and 
supported by consideration; and (3) that the suit was barred 
by limitation. I may say at this stage that it is unnecessary 
for the purpose of this appeal to notice any further the pleas 
involved in issues 2 and 3 because there is no prima facie basis 
for the second issue, nor is there any substance in the third 
issue, 


In the appeal, however, objection has been taken to 
the frame of the suit. The learned Counsel for the appellant 
laid some stress upon the fact that the plaint claim relied 
against some of the mortgaged properties, but realising that 
the omission to claim relief as against the other properties— 
whatever other consequences it may involve—was not fatal to 
the maintainability of the suit, he tried to press it into service 
as part of his objection based on the proviso to S. 67 of the 
Transfer of Property Act, especially when taken along with the 
fact that the plaintiff is limiting his claim to 19/24th share of 
the mortgage amount. S. 67 of the Transfer of Property Act 
no doubt provides that a mortgagee or co-mortgagee cannot 
claim to recover a fraction of the mortgage amount from 
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a proportionate fraction of the mortgaged property. But in 
the present case, the omission of some of the mortgaged pro- 
perties from the suit has, in view of the provisions in the 
assignment deed, nothing to do with the limitation of the 
plaintiff’s claim to a fraction of the mortgage amount. There 
is accordingly no force in the objection about the omission to 
include some of ‘the hypotheca. 

The objection that the plaint should have in some manner 
comprised the whole claim under the mortgage might have had 
some force and might have required more serious notice if the 
objection had been raised in time. It cannot be said that the 
objection is purely one of law arising on the pleadings, because 

admittedly one of the mortgagor’s heirs, that is, the first defen- 
` dant is also entitled to a share in the mortgage money. 
The other co-heir who is said to be entitled to a 10/72nd share 
in the mortgage amount is the ninth defendant. He has not 
filed any written’ statement and what exactly his position 
is either in relation to the first defendant or in relation to the 
plaintiff we have no means of knowing. It is possible that these 
two heirs of the mortgagee did not wish to enforce their claim 
under the mortgage or their claim has been otherwise satisfied ; 
and in the latter alternative the plaintiff will certainly be 
entitled to limit his claim to the portion which is due to 
himself. In this view, I do not- think that this Court will be 
justified in allowing this objection to the frame of the suit to 
be raised for the first time at this stage. 
’ But as this question as to the frame of the suit has been 
argued at some length before us, I think it right to make a few 
observations on one or two aspects of the matter. On behalf 
of the appellant, Mr. Bhashyam Aiyangar asked us to read the 
decision of the Privy Council in Sunitabala Debi v. Dhara 
Sundari Debi Chowdhurani1 as laying down a rule in addition 
to that contained in the proviso to S. 67 of the Transfer 
of Property Act. The suit as originally framed in that case 
undoubtedly contravened that prohibition because the plaint in 
that sujt claimed a sale of a half share in the mortgaged pro- 
perty in respect of the plaintiff’s half share of the mortgage 
amount. That defect was remedied by the directions given by 
the High Court for the amendment of the plaint to the 
following effect: 

“Tf in the opinion of the Court the plaintiff is held to be not entitled to a 


1. (1919) 37 M.L.J. 433: L.R. 46 L.A, 272: LL.R. 47 Cal. 175 (P.C.). 
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decree on the footing of a mortgage for the principal sum of Rs. 80,000 then 
a usual mortgage decree may be passed in favour of the plaintiff and 
the defendant No.3 for the amount found due up to the period of grace to 
be fixed by the Court upon the basis of the entire mortgage-money, that is» 
Rs. 1,60,000.” (See the report in Sunitabala Debi v. Dhara Sundari Debi 
Chowdhurani?.) 

. Their Lordships of the Privy Council construed the 
mortgage as being a single mortgage for Rs. 1,60,000 
in favour of the plaintiff and the third defendant as tenants- 
in-common and repelled the contention that the document 
evidenced two mortgages in favour of two mortgagees for 
Rs. 80,000 each. Even on this view, the objection under S. 67 
of the ‘Transfer of Property Act would seem to have been 
obviated by the amendment directed by the High Court. 
When..the matter was before the Judicial Committee, the 
observations of their Lordships seem to proceed on the lines 
laid down by the Court of Appeal in England in Luke v. South 
Kensington Hotel Company2, namely, that not merely should 
all the mortgagees be before the Court whether as plaintiff or 
as defendants but that the suit should be so constituted as to 
make it. possible for the Court eventually to give a decree 
in respect of the whole mortgage amount and not merely 
in respect of the plaintiff’s share. If this was all that their 
Lordships intended to lay down, the amendment directed by 
the High Court would seem to give effect to that principle. 
But their Lordships observe that the amendment directed 
by the High Court “is not properly worded”; the judgment 
however gives no clear indication as to what in their Lordships’ 
opinion was the defect. 


‘This decision was considered by Ramesam, J., in the 
judgment reported in Seth Bansiram Jashamal v. Gunnia Naga 
Aiyar8. The learned Judge was discussing the question from 
the point of view of the court-fee which a co-mortgagee 
shoiild in similar circumstances be called upon to pay when 
suing on the mortgage, limiting his claim to his share of the 
mortgage amount. The learned Judge would seem to think 
that the observations of the Judicial Committee would be 
complied with if the co-mortgagee who did not join as the 
plaintiff was impleaded as the defendant and the relief was not 
restricted to a share of the mortgaged property. In his 


Seen neonate state 





<1. (1919) 37 M.L.J. 483; L.R. 46 LA, 272: LL.R. 47 Cal. 175 (P.C). 
„<2 (1879) -11 Ch, D. 121., 3. (1930) 59 M.L.J. 928. 
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opinion it was necessary that the plaintiff should ask for a 
decree for the whole amount due under the mortgage or 
pay court-fee thereon. lf it were necessary to decide the 
question, I should have felt some difficulty in agreeing with 
some of the reasons given in support of this view. The hard- 
ship involved in calling upon the plaintiff to pay court-fee on 
the full amount does not seem to be a proper reason to 
be relied upon in determining the proper frame of the suit. 
But for S. 3 of the Suits Valuation Act, it might perhaps 
be possible even to obviate this hardship by a particular 
construction of S. 7, cl.(1)of the Court-Fees Act, holding that 
the words “ according to the amount claimed” in that clause 
may refer to the amount claimed by the plaintiff for himself. 
An illustration may help to make my meaning clear. Take the 
case where a puisne mortgagee includes a prior mortgagee as a 
party defendant in the action and prays that the property may 
be sold free of mortgages and that out of the proceeds the 
prior mortgagee may be paid in the first instance and the 
balance applied in discharge of the plaintiff’s claim. O. 34 of 
the Code of Civil Procedure and the decree forms appended 
to the Code undoubtedly contemplates such a case. There 
is no reason for holding that in such a case, the plaintiff 
should value his suit by adding even the amount payable 
on the prior mortgage or pay court-fee thereon. If this 
principle could be extended, by way of analogy, to the case 
of a co-mortgagee, it may be possible to relieve him from 
the hardship of paying court-fee on the whole amount. If, on 
the other hand, the question is raised as one relating to the 
jurisdictions of the Court instead of a question of court-fee, 
the difficulty of accepting some of Ramesam J.’s observations 
will become apparent. Suppose the plaintiff’s share in the 
mortgage amount was within the limits of the Court’s jurisdic- 
tion but the whole amount due under the mortgage was in 
excess of its jurisdiction, as might well happen in this country. 
Ramesam, J., certainly contemplates that the decree passed in 


- the suit may provide for the realisation of the whole of the 
mortgage amount by sale of the property and not merely of 
the plaintiff's share. What is to be regarded as the value of 
the suit for purposes of jurisdiction? There is an obvious 
distinction between the case of a co-mortgagee and that of a 
prior mortgagee ‘above referred to by way of illustration: a 


Peer 
Ammal 
Us 
Nallu- 
swami 
Pillai. 


Varada- 
chariar, J. 


Peer 
Ammal 
v. 
Nallu- 
swami 
Pillai. 


Varada- 


chariar, J. 


672 THE MADRAS LAW JOURNAL REPORTS. [1937 


puisne mortgagee suing as plaintiff may well bring the hypotheca 
to sale subject to the prior mortgage, but one co-mortgagee 
cannot sell the hypotheca subject to the other co-mortgagee’s 
right. Further, if it becomes necessary to sell the whole or 
anything in excess of a proportionate part of the hypotheca to 
realise even the amount due to the plaintiff co-mortgagee, it 
will be neither fair nor consistent with the policy of the law to 
allow the plaintiff to appropriate the proceeds wholly in 
satisfaction of his claim. Justice can be done between all the 
parties concerned only by providing in the decree for the 
distribution of the sale proceeds amongst the co-mortgagees. 
It accordingly seems to me more reasonable to regard the 
mortgage as a single cause of action at any rate for purposes 
of jurisdiction and in such a case under S. 8 of the Suits 
Valuation Act, the valuation for purposes of court-fee cannot 
be different. Ramesam, J., suggests that as regards the defen- 
dant co-mortgagee’s share, the Court may be able to collect the 
court-fees later on before distributing the monies to him. With 
great respect, I venture to doubt if there is anything in the 
Court-Fees Act authorising the Court to do so. It is not within 
the scope of S. 11 of the Court-Fees Act. (Cf. Ramaswami 
Aiyar v. Rangaswami Aiyar!.) The learned Judge refers to 
the analogy of partition suits where even the defendants may 
claim a share on payment of court-fee. In Venkatasubbamma 
v. Ramanathayya?, the same learned Judge, as a member of a 
bench, held that a defendant in a partition suit cannot be called 
upon to pay court-fee in respect of his share. 


Reference was made by Mr. Jayarama Aiyar (the learned 
Counsel for the respondent) in this connection to the decision 
in Gopalu Pillai v. Kothandarama Aiyar3 where the learned 
Judges drew a distinction between a claim by one of two joint 
promisees anda claim by one of two co-heirs of a single 
promisee. With great respect I am not, as at present advised, 
satisfied with that distinction. It is possible, as contended by 
Mr. Jayarama Aiyar that the frame of the suit in the present 
case may be justified on the ground that the mortgage had 
become split up by the admitted fact that the first defendant had 
become interested in the mortgage right as well as in the equity 
rn 

1. (1931) 61 M.L.J. 933: LL.R.55 Mad. 26. 


2. (1932) 63 M.L.J. 845: LL.R. 55 Mad. 975, 
3. (1934) 67 M.L.J. 843: LL.R:57 Mad. 1082, 
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of redemption. But this question was not argued at great 
length before us and I do not therefore deal with it further. 

I may also add that even according to the decision of 
their Lordships in Sunitabala Debi v. Dhara Sundari Debi 
‘Chowdhuranit the objections to the frame of the suit is by no 
means fatal and it might well be met by directing an amend- 
ment of the plaint. It is not by any means clear from the 
plaint that the plaintiff has framed the suit only for a share of 
the mortgage money. It is clear from the remission of Rs. 551 
even out of the 19/24th share that he thought that-he could 
not realise more than Rs. 5,500 out of the available hypotheca. 
‘This is another reason which has induced me to overrule the 
appellant’s contention as one raised at alate stage. If, as was 
‘apparent, the only object of the appellants in raising this 
-objection was to get an opportunity of having the case tried 
again before the lower Court, it is very doubtful whether 
I should have acceded to that request but for the fact that for 
other reasons I have decided to give the appellants such an 
opportunity. 

This takes me on to the question which has been argued 
on the merits and which I am free to confess has given me 
great difficulty in making up my mind. The first issue, as 
I have already stated, related to the question whether the suit 
‘bond was only nominal or was supported by consideration. In 
an attempt to persuade us not to show any indulgence to the 
appellants at this stage, Mr. Jayarama Aiyar laid stress on the 
fact that this is a familiar plea in Indian Courts and contended 
that we will be encouraging a frivolous plea by allowing it to 
tbe seriously pressed so many years after the transaction. I 
may be embarrassing the Court in deciding the case on the 
merits, by referring at great length to the circumstances 
suggesting that the plea may not after all be frivolous. I 
therefore content myself with saying that the circumstances 
-of the case do not justify the contention that the plea must 
“necessarily be frivolous. As to the argument based upon the 
lapse of time, I would only point out that this is not by any, 
‘means an argument against the defendants; on the other hand, 
they themselves rely on the circumstance that notwithstanding 
the fact that no payment had been made towards interest or 

- principal, no action was taken to enforce the mortgage between 


1. (1919) 37 M.L.J. 483: L.R. 46 LA. 272: LL.R. 47 Cal. 175 (P.C.). 
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1911 and 1926. The fact that on account of the state of work 
in this Court this appeal has been pending from 1930 till 1936, 
should not be allowed to prejudice the appellants’ claim to 
indulgence if otherwise they are entitled to any indulgence at 
our hands. l 


Mr. Jayarama Aiyar next contended that by reason of the 
order already. passed in proceedings under O. 9, r. 13, Civit 
Procedure Code, the appellants were no longer entitled to raise 
any point in appeal justifying their request for an opportunity, 
to adduce evidence or for a fresh trial. The facts bearing orr 
this contention are as follows. After some adjournments, the 
suit came on for hearing on the 8th August, 1928. Leaving 
alone certain discrepancies between the various affidavits filed 
in the case, the events of that date may substantially be taken 
to have been the following. The contesting defendants had 
engaged Mr. M. S. Sesha Aiyangar (one of the leading 
members of the Madura bar) and a junior as their Counsel. 
When the case was first called between 11 and 12 noon on the 
8th August, it was represented to the Court by the junior vakit 
that Mr. Sesha Aiyangar had gone to the District Magistrate’s 
Court to attend to some work there because he had been led to- 
think that the Sessions case. which had been posted for trial 
before the learned Subordinate Judge would take sometime. It 
is not denied that there wasa Sessions case posted for trial that 
day. but it would appear that for some reason it did not take as 
long as was Originally expected. The junior Counsel requested 
that the case may be taken up sometime later in the day and stated 
that Mr. Sesha Aiyangar would be sent for. At 12-30 r.m. the 
case was again called. It was represented to the Court that a 
man had been sent to fetch Mr. Sesha Aiyangar and that he 
would be going over almost immediately. The learned Judge was. 
good enough to wait till one o’clock but ashe had no other work 
to do that day, he was unable to wait longer and he began the 
trial of the case. It is not denied that the first defendant was 
in Court at the time, and she was acting for herself and as. 
guardian ad litem of her minor son the fourth defendant. For 
reasons which I certainly do not wish to be understood as at all 
approving of or even as prepared to condone, the junior vakit 
in the case was not prepared to take upon himself the duty, 
either of cross-examining the plaintiffs witnesses or of leading 
evidence'on behalf of his clients. The result was that the 
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learned Judge recorded the examination-in-chief of the wit- 
nesses tendered on the plaintiff’s side and immediately delivered 
judgment in favour of the plaintiff. 


It is necessary to refer to one observation in paragraph 5 
of his judgment because it is obviously a mistake. After 
observing that the defendants have not let in any evidence to 
show that the deed was nominally executed, he goes on to say, 
« They did not even take steps in time”. This is certainly an 
unfortunate mistake. The affidavits sworn to, not merely by, 
the first defendant but also by the three witnesses who had 
attended the Court on her behalf on the 8th August, and filed 
in Court on the 9th August, show that these three witnesses 
had been summoned to give evidence on the defendants’ side 
and that they were present in Court on the 8th till 3 p.m. when 
they were informed that the case had been disposed of ex. parte, 
that the defendants’ vakil could not appear and that they need 
not wait any longer. We are not in a position to say whether 
the learned Judge was informed or whether he realised that the 
defendants’ witnesses were present in Court. In the view that 
the defendants had not taken any steps in time to substantiate 
their plea, the learned Judge might well have thought that the 
defendants were merely trying to obstruct the trial of the suit 
by putting forward frivolous pleas to substantiate which they. 
took no steps. This would naturally have added to the impres- 
sion produced on his mind by the absence of their vakil. If on 
the other hand he believed that the defendants and their 
witnesses were ready in Court it would certainly not have led 
him to think that the defendants were not serious about their 

‘plea. 


After a decree had been passed in plaintiff’s favour, on the 
8th August, an application under O. 9, r. 13, Civil Procedure 
‘Code, was made on the very next day to set aside the ex parte 
decree. Notice: of that application was issued during the 
incumbency of the same Judge, but it came on for final orders 
before his successor, who took a somewhat lenient view of the 
‘situation and directed the ex parte decree to be set aside 
-on terms. But when the matter came up on revision before 
this Court, Jackson, J., was of opinion that while it might be 
' possible to hold on the. facts that there was non-appearance 
within the meaning of O. 9, r. 13, Civil Procedure Code, it was 
not possible, to hold that there was sufficient cause for non- 
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‘appearance. He accordingly set aside the lower Court’s order, 


with the result that the original decree stood. The present 
appeal has been filed as a regular appeal against the decree 
itself. 


On the above facts, it has been argued by Mr. Jayarama 
Aiyar that the order passed by this Court on the petition under 
O. 9, r. 13, Civil Procedure Code, precludes the appellants from 
re-agitating the same question in the appeal. Reliance was 
placed in support of this position on the decisions in Badvel 
Chinna Asethu v. Vattipalli Kesavayyal and Lakshmi Ammal 
v. Devadasi Nayudu2. I am prepared to assume for the 
purpose of this case that on general principles some finality 
should attach to the order passed by the Court in proceedings 
under O. 9, r. 13, Civil Procedure Code. But the very 
reasoning of the decisions relied on by the respondent limits 
that finality to matters within the scope of O. 9, r. 13. On the 
facts of this case, it is difficult to hold that the grounds 
on which the application under O. 9, r. 13 was sought to be 
supported are really grounds falling under O. 9, r. 13 at all. 
Jackson, J., no doubt was prepared to assume that the facts 
might have amounted to non-appearance but as he was deciding 
against the defendants on other grounds, it can hardly be 
regarded as a decision on that question. It seems to me to be 
straining the natural inference from the facts to hold that the 
case was really one under O. 9, r. 13. The facts that a party 
wrongly put in an application under O. 9, r. 13, Civil Proce- 
dure Code, will not bring in any rule of finality merely because 
the Court refused to regard the case as a fit one for setting 
aside the ex parte decree. 


It may also be pointed out that even taking the events to 
amount to non-appearance and that too, for no justifiable 
cause, we are not now called upon to set aside the ex parte 
decree or re-consider these very grounds. As I have stated 
already, the contesting defendants were a Muhammadan lady 
and her minor son. The lady was certainly not guilty of any 
default; she had engaged vakils, had summoned witnesses and 
she and her witnesses were present in Court. Her senior vakil 
was absent and her junior vakil was either absent according to 
his affidavit or was not prepared to go on with the case accord- 





1. (1920) 39 M.L.J. 697. B 2. (1926) 100 I.C. 553. 
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ing to the other affidavits. A request was made that the case 
might be taken up after the senior vakil arrived but in view of 
the state of work before the Court that day the learned Judge 
was not inclined to grant the request to the full extent 
required. In this appeal, we confine ourselves to the question 
whether it would not have been better, in the interests of 
justice, having regard especially to the fact that the contesting 
defendants were a Muhammadan lady and her minor son, for 
the Court to have adjourned the case so as to give the defen- 
dants an opportunity to cross-examine the plaintiff’s witnesses 
and to lead evidence on their own behalf. 


I once again wish to make my position clear, that I am not 
to be understood as justifying the course adopted by the junior 
vakil in the circumstances. I regret to say from my own 
experience that members of the bar too often think that they 
were serving their clients’ interests by running away from the 
case when the senior is not available. Courts have frequently 
re-iterated their unwillingness to interfere in such cases under 
O. 9, r. 13, Civil Procedure Code. It seems to me that conduct 
of this kind is certainly not calculated to help the clients con- 
cerned. And from the point of view of the. vakil concerned, 
one can only express the strongest disapproval of such a 
course. But I am unable to agree with Mr. Jayarama Aiyar 
that in such a case the Court is powerless to interfere to help 
the client in the interests of justice and must leave the client to 
his or her remedy against the vakil. The remedy against the 
vakil is to say the least problematical and it may also be that 
the fruits of any decree that the client may obtain on the 
ground of negligence will not by any means compensate the 
client for the loss of his case. I am not at all sure that 
it would inevitably follow from the interference of the Court 
in one of such cases that it will either become a precedent or 
will justify interference of the Court in all cases where 
the vakil has neglected the conduct of the client’s case. The 
Court must always be satisfied that there has been no kind of 
default on the client’s part and that the circumstances were 
stich as to leave the client helpless to proceed further with the 
conduct of the case. The plea of prejudice to the other side 
has no doubt to be considered, but there are other ways. 
in which the other side can be compensated for any possible 
prejudice that may be caused by the Court’s interference. 
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I should like to indicate another point of view in 
this connection. Suppose, for instance, that at the time the 
case was taken up on the 8th August, the client who found 
that the senior vakil was absent and the junior was unable 
or unwilling to go on with the case, represented to the 
Court that she had been badly let down by her legal 
advisers and that she must have time to engage another vakil 
to take charge of the case. Mr. Jayarama Aiyar was not pre- 
pared to go the length of saying that a request of that kind 
was one which the Court skould reasonably refuse. But he 
said that that is not the case here, because the kind of request 
was not made by the first defendant. I cannot altogether 
ignore what I know of the mentality, of the clients in this 
country. They are not as ready to find fault with their legal 
advisers as they may be entitled in law to do. In this very case, 
if she had made that request to the Court she would have to 
find means to engage another vakil, and if by the next morning 
the original senior vakil was available it would have been an 
unnecessary strain on her purse to insist upon another vakil 
appearing. 

These reasons stand in the way of my laying it down as 
any rule of law that in a case of this kind the Court is bound 
to visit upon the client the consequences of the omission of the 
vakil or vakils in the case todo their duty. IfI had any, 
reason to think that the defendants had not done their duty to 
facilitate the conduct of the case, I should certainly have little 
sympathy with the request now made on their behalf. But on 
the facts and for the reasons already stated, I am unable to 
uphold Mr. Jayarama Aiyar’s objection that we are precluded 
from acceding to the request made on behalf of the appellants. 

In this connection I may refer to the judgment of the 
Patna High Court in Mullick v. Ganga Gope! where they dis- 
tinguish the case reported in Badvel Chinna Asethu v. Vattipalli 
Kesavayya2 and point out that the orders passed on an applica- 
tion under O. 9, r. 13, Civil Procedure Code, do not stand in 
the way of the Court considering the merits of the question 
whether in the circumstances of the case an adjournment 
should have been granted or not. 

_Mr. Jayarama Aiyar finally contended that if we show any, 
indulgence to the appellants we must.at least put them on 





1. “A.LR. 1925 Pat. 534: 7 P.L,T. 381. 2. (1920) 39 M.L.J. 697. 
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terms. This request is certainly reasonable. Two sets of 
terms were suggested; one a limitation of the class of witnesses 
to be examined and the other a provision as to the costs so far 
incurred by the plaintiff. We think it proper to leave the latter 
question to be decided at a later stage, when the evidence and 
findings that we propose to call for will be before the Court. 
We will then be in a better position to exercise our discretion in 
this matter. As regards the witnesses to be called by the con- 
testing defendants to give evidence, I think there is some force 
in Mr. Jayarama Aiyar’s objection that we should not encour- 
age the possibility of witnesses now being placed before the 
Court for the first time who had never been thought of before. 
We would therefore in the first instance limit the contesting 
defendants to the examination of the witnesses summoned on 
their side in connection with the former hearing and to the 
witnesses whose names have been specified in the list filed on 
their behalf even though they had not been summoned. It has 
however been represented to us that in view of the time that 
has elapsed, some of the witnesses then thought of might not 
be available. All that we can do at this stage is to leave it to 
the lower Court to consider whether any of the witnesses now 
sought to be produced on the appellants’ side for the first time 
have really become necessary by reason of causes of the kind 
above indicated. I do not wish to fetter the discretion of the 
lower Court by any further observations, If it is satisfied 
that the appellants had bona fide reasons for not calling them 
or citing them on the previous occasion it will be at liberty to 
permit the appellants to examine them now. The appellants 
will of course be given an opportunity of cross-examining the 
plaintiff’s witnesses who were examined on the previous occa- 
sion as wellas any other witnesses that the plaintiff might 
choose to examine. The plaintiff will be at liberty to examine 
once again the witnesses examined on the previous occasion 
and any other witnesses whom he may consider necessary. 


In the circumstances of this case I do not think it desirable 
to set aside the decree and send the case asa whole back to 
the lower Court. Thecase had been pending so long that it 
seems better to direct the lower Court to record the evidence 
and admit any documentary evidence that the parties might 
tender in the light of the observations made above and to 
submit a revised finding on the first issue. The finding will be 
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submitted before the 31st October, 1936. Ten days for objec- 
tions (after the return of the finding shall have been posted 
up in the notice board of the High Court). 

Mockett, J.—I agree with the order proposed by my learn- 
ed brother. I desire to limit the reasons on which I agree to 
one. It must be remembered that we are hearing an appeal 
against a decree in the suit in question which was passed on 
8th August, 1928, a decree which had interesting subsequent 
history. But it is that decree which is before us. Now my 
learned brother has narrated the events that happened in Court 
on the day that this ex parte decree was passed and it is. 
unnecessary for me to repeat them. But it is perfectly clear 
that owing to the very peculiar behaviour of the pleaders. 
engaged by the contesting defendants to this case the learned 
Judge’s mind might have inadvertently been full, at least of 
doubt, if not of suspicion with regard to the bona fides of the 
defendants themselves. 


In paragraph 5 of his judgment the learned Judge says as. 
follows: 


“Defendants have not let in any evidence to show that the deed was. 
nominally executed. They did not even take steps in time.” 


According to the B diary it is stated under date 8th. 
August, 1928: 


“ Defendants have no evidence. The maintenance of this B diary may: 
be of assistance, but the statement in it is not final.” 

Now in this case it is clear that on the application to set 
aside the ex parte decree the petitioner stated quite clearly in 
her own affidavit and it is also stated in the affidavits of three 
other persons that there were three witnesses, that they were 
summoned, and that they did attend Court at 11 a.m. on the 
day in question. This fact curiously enough is not contradicted. 
in the counter-affidavit. It.is therefore quite clear that the learn- 
ed Judge was under a great misapprehension when he stated: 
that no steps had been taken by the contesting defendants 
in the case. [think that a Judge who had to determine on that 
day whether to proceed or not with the case must have had his. 
judgment completely swayed by the circumstance that no evi- 
dence had been brought to the Court to prove an issue which 
the defendants would have to prove. It would be inevitable 
in my view that the result would follow which did follow, 
namely, that he passed an ex parte decree, no doubt taking the 


IT] THE MADRAS LAW JOURNAL REPORTS, 681 


view that this was merely a time-serving case without any, 
substance whatever in it. Immediately however it appears, as 
we now know, that there was a genuine attempt to defend 
this matter. I think the decree itself becomes vulnerable and so 
vulnerable that it is open to us to say that we should pass an 
order enabling the appellants in this case to have the limited 
hearing which we have indicated. On these grounds I agree 
as I said with my learned brother’s proposed order. 

With regard to the behaviour of the pleaders concerned I 
only wish to say this that if it were not for the difficulty, 
relating to the supposed absence of the defendants’ witnesses 
I should with regret have been unable to agree that the conduct 
of the pleaders alone was such as to enable us to pass any, 
order in favour of the appellants. I think that our position is 
very similar to that of a Judge sitting in revision considering 
` an application under O. 9, r. 13, Civil Procedure Code. I 
would refer to the observations in <Abdul.Aziz v. The 
Punjab National Bank, Limited,1 where it is stated that the 
absence of a pleader is not in any way final one way or the 
other in considering whether a decree should or should not be 
set aside. Itis stated there, that there should be a judicial 
enquiry in each case into the particular facts relating to the 
absence of the particular pleader on the particular occasion. I 
think that that is a very sound test because it does not lay down 
any general rule in this matter. I think that this test must be 
applied in this case. 

It is not possible to say that the absence of the pleaders 
was excusable and much as I regret it I think itis inevitable 
that the client in these circumstances would have had to suffer. 
It is the result of what I suppose is a lack of judgment in 
choosing legal advisers. As however I am agreeing with the 
order proposed by my learned brother it is unnecessary to say 
more on this particular topic. 

I have only to add that I agree with the observations which 
my learned brother has made relating to the frame of the suit 
and the opinion which he has indicated regarding the decisions 
in Sunitabala Debi v, Dhara Sundari Debi Chowdhurani2 
and also the decision of this High Court in Gopalu Pillat 
v. Kothandarama Atyars. 

1928) I.L.R. 10 Lah. 570. 


( 
2. (1919) 37 M.L.J. Ligg! L.R. 46 LA. 272: LL.R. Br sO ED: 
3. (1934) 67 M.L.J. 843: I.L.R. 57 Mad. 108 
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[In pursuance of the above order calling for a revised find- 
ing, the Subordinate Judge of Madura submitted a revised 
finding and this appeal coming on for final hearing on Friday, 
the 30th day of April, 1937, after such revised findings the 
Court delivered the following . 


JUDGMENT.] Varadachariar, J—Some of the facts of this 
case have been stated in our order dated the 21stiJuly, 1936, 
whereby we set aside the decree which had been passed by the 
trial Courtin this suit in the first instance without an opportu- 
nity for the defendants to prove their case. We then asked the 
lower Court to submit a revised finding on the first issue after 
a full trial; the lower Court has now submitted a finding in 
favour of the defendants on that issue. 


It is sufficient to say that the appeal arises out of a 
suit on a mortgage bond (Ex. A) executed by one Peer 
Muhammad in favour of his son-in-law Alla Pichai, on 18th 
September, 1911. This action has been instituted on the 
last day of the period of limitation of 12 years calculated from 
the expiry of the three years’ term fixed in the mortgage bond. 
Both the mortgagor and the mortgagee are dead and admitted- 
ly there have been disputes and misunderstandings between 
their heirs. The plaintiff purports to sue as assignee of the 
mortgage claim for consideration paid by him in cash to one 
set of heirs of the mortgagee. The mortgagor’s heirs pleaded 
that the mortgage bond was a nominal transaction, that no 
money was ever received under it and that the plaintiff was 
not an assignee for value at all. On these pleas, the first issue 
was raised in the following terms: 


“Whether the mortgage bond sued on is true and supported by considera- 
tion.” 


The finding now is to the effect that the document is no 
doubt true in the sense that it was executed by Peer Muhammad 
Rowther but it was not supported by any consideration. 


This finding has been attacked on behalf of the appellant, 
as one arrived at without giving sufficient weight to the rule 
that the onus in a case of this kind lies on the mortgagor’s 
heirs to prove absence of consideration. It has also been con- 
tended that the observations of the Court below as to the bona 
fides of the plaintiff in taking the assignment and as to the 


H] THE MADRAS LAW JOURNAL REPORTS, 683 


truth or otherwise of his story as to payment of consideration 
for the assignment are irrelevant, particularly in view of the 
fact that we had not called upon the lower Court to submit a 
finding on the second issue. It was finally urged that the 
contesting defendants on whom the onus lies have not adduced 
satisfactory evidence to prove absence of consideration. 


We may state at the outset that in a case of this kind the 
conclusion must largely rest upon probabilities and not upon 
direct evidence and it is much more so where the principal 
parties connected with the transaction have died. Besides the 
relationship of father-in-law and son-in-law between the mort- 
gagor and the mortgagee it is also clear from the evidence that 
the alleged mortgagee was a man of very small means, who 
came to live with his father-in-law after he had married the 
latter’s daughter and was then started on business in a very small 
way. It is difficult to believe that ina very short time there- 
after he could have found a sum of Rs. 3,000 to lend to his 
father-in-law. On the other hand, there is a certain amount 
of evidence which the lower Court has accepted that the father- 
in-law was in some financial embarrassment at that time, though 
he was also possessed of property, and it is not unlikely that he 
resorted toa benami transaction of this kind with a view to 
gain time to settle affairs with his creditors. The direct evid- 
ence on the plaintiff’s side in support of payment of considera- 
tion is very poor and was rightly discredited by the learned 
Judge. In our opinion, a very material circumstance tending 
against the reality of the mortgage is that within 8 or 9 months 
after its date, the father-in-law brought into existence a nomi- 
nal document (Ex. 9) purporting to sell a good portion of the 
hypothecated property to D. W. 4. D. W. 4 belongs to a diffe- 
rent community and has no interestin either of the parties. 
He has sworn that in connection with Ex. 9 both the father- 
in-law and the son-in-law came to him and stated that they, 
found it expedient to put the properties covered by Ex. 9 for 
the time being benami in the name of D. W. 4 and it was also 
Stated to him in that connection that the mortgage under Ex. A 
the discharge of which was stated to be the consideration for 
the sale under Ex, 9, was also a benami document. The 
nominal character of Ex. 9 has not been seriously questioned. 
Nothing whatever has been elicited in the cross-examination 
of D. W: 4 to suggest that the evidence of this witness ought 
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not to be believed. The fact that during all the time that the 
father-in-law and the son-in-law lived and for many years after 
their death, not a pie has been demanded or paid towards the 
mortgage debt, even though one of the items covered by the 
mortgage (namely, a debt due to the mortgagor under Ex. 11). 
was realised by the mortgagor also goes to support the story, 
that Ex. A did not represent a real loan. In these circum- 
stances we seeno reason to differ from the finding of the 
lower Court that Ex. A is not supported by consideration. The 
appeal must therefore be allowed and the suit dismissed with 
costs of the appellants here and in the lower Court, including 


_ the costs of the finding enquiry. 


S. V. V. — Appeal allowed. 
. PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore. ] 
PRESENT:—Lorp ALNEss, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 
Mangal Singh .. Appellant* 


v. 
The King-Emperor ` .. Respondent, 


Criminal trial—Offence of murder—Circumstantial evidence—Inference 
asto guilt of accused—Couclusion of Couris in India—Interference by Privy 
Council—Indian Penal Code (1860), Ss. 201 and 302—Charge for offence of 
murder—Decision of Judge or jury as to proof of guili—Procedure for 
convicting accused for lesser offence. 

The evidence against the accused who was charged with murder was as. 
follows. It was proved that the accused had conceived an enmity against the’ 
deceased. It was further proved that the accused was seen by two witnesses, 
on the night of the alleged murder, digging in the rectangle of the field where 
the body ofthe deceased was subsequently discovered. To those witnesses. 
the accused explained that he was digging out the stumpofatree. It was 
also proved that the accused gave false information when there was a search 
for the deceased. And it was further proved that there was human blood 
upon the loin cloth belonging to the accused, although it had apparently been 
washed. On this evidence the Sessions Judge and the High Court convicted. 
the accused of an offence under S. 302, Indian Penal Code. The accused’ 
having preferred an appeal to the Privy Council after obtaining special 
leave, 

Held, that the Courts in India were well entitled to convict the accused 
for the offence of murder on the evidence disclosed, and that the case did not 
call for interference by the Board there being no miscarriage of justice. 

Begu v. The King-Emperor, (1925) 48 M.L.J. 643: L.R. 52 I.A. 191: LL.R. 
6 Lah. 226 (P.C.), referred to. f 





* P, C. Appeal No. 98 of 1936. 19th February, 1937. 
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Inacase such as this the Court having settled the legal criterion appli-. 
cable—namely, whether the evidence led would satisfy the jury beyond 
reasonable doubt of the guilt of the accused—it is then for the j jury, or for 
the Judge if there be no jury, to say whether, applying thatcriterion to the 
facts proved the verdict should or should not be one of guilty. The proper 
avenue of approach in the case jis, firstand foremost, to consider whether the 
offence under S.302 of the Indian Penal Code has been made out. If so, 
thatis an end of the matter. If,on the other hand, the case under that 
section is held not proved, then, and only then, would it be proper to consider 
whether an offence under S. 201 of the Penal Code has been established. 

Wills’ Circumstantial Evidence, 6th edition, p. 311, r. 4, relied on. 


Decision of the Lahore High Court in Mangal Singh v. Emperor, (1936) 
LL.R. 17 Lah. 547, affirmed. 


Appeal by special leave from a judgment of the High 
Court of Lahore, dated 27th April, 1936, which confirmed a 


judgment of the Sessions Judge of Montgomery, dated 13th - 


February, 1936. 
Rashid for Appellant. 
Wallach for Respondent. 


19th February, 1937. Their Lordships’ judgment was 
‘delivered by 


Lorp Atwess.—This is an appeal by special leave from a 
judgment and order of the High Court of Judicature at Lahore, 
dated 27th April, 1936, which affirmed the conviction of the 
appellant and the sentence of death passed upon him by the 
Sessions Judge of Montgomery, dated 13th February, 1936. 


The following is a summary of the relevant facts :—One 
Narain Singh married a widow, Musammat Harnam Kaur, 
who died in or about the year 1931. -The appellant is her son 
by a previous marriage. By her marriage with Narain Singh 
she had four ‘sons, the eldest being Kartar Singh. After the 
death of Musammat Harnam Kaur, Narain Singh indulged 
in a liaison with his widowed sister-in-law Musammat Basant 
Kaur. 

In the early part of October, 1935, Narain Singh dis- 
appeared from his home. Following upon a panchayat, 
searchers, including the appellant, were despatched with a view 
to finding the missing man. On 13th October, the searchers, 
other than the appellant, returned unsuccessfully from the 
search. The appellant was not seen again till he was arrested 
on 15th October. Another panchayat was meantime convened. 
Kartar Singh was questioned as to his father’s whereabouts, 
and, in consequence of the disclosures made by him, informa- 
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tion was lodged with the police. Kartar Singh took the police 
to a field which belonged to Narain Singh, and there, after 
digging four feet or thereby, the dead body of Narain Singh 
was found. 

The appellant and his half-brother, Kartar Singh, were 
tried, on llth February, 1936, by the Sessions Judge, with the 
aid of four assessors, on the following charge :— 


“That you, on or about the 2-3 night of October, 1935, at 139/9-L did 
commit murder by intentionally causing the death of Narain Singh and 
thereby committed an offence punishable under S. 302 of the Indian Penal 
Code, and within Sessions cognizance.” 


Both the accused pleaded not guilty, but led no evidence. 
At the end of the trial the assessors held that the appellant was 
guilty of murder, but that Kartar Singh was not, though they, 
were of opinion that, acting under the influence of the appel- 
lant, he helped to dispose of the dead body of Narain Singh. 
On 13th February, 1936, the learned Sessions Judge delivered 
judgment. He found the appellant guilty of murder, and 
sentenced him to death. -He found Kartar Singh guilty of an 
offence under S. 201 of the Indian Penal Code, and sentenced 
him to three years’ rigorous imprisonment. 

Both the accused appealed to the High Court at Lahore, 
who, after argument, dismissed the appeal, found the appellant 
guilty of the murder charged against him, and confirmed the 
sentence of death passed upon him by the learned Sessions 
Judge. The High Court, however, reduced the sentence 
on Kartar Singh to one year’s rigorous imprisonment, and 
recommended that the Government should place him in a 
Borstal or other similar institution to serve his sentence. 

The appellant thereupon presented a petition to His 
Majesty in Council, asking for special leave to appeal against 
his conviction and, sentence. On 26th September, 1936, the 
special leave sought was granted. The appellant then preferred 
this appeal, praying that the judgment of the High Court 
should be set aside, and that his conviction should be quashed, 
' Counsel for the parties have been fully heard, and their 
Lordships have carefully considered the case in light of the 
argument submitted. Their Lordships have, in the result, 
already intimated that they would humbly advise His Majesty, 
to refuse the appeal, and they stated that they would give their 
reasons for this course at a later stage. This they now 
propose to do. 
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The case for the prosecution is based on circumstantial 
evidence. The following are the principal incidents, the 
cumulative effect of which, it was contended and successfully. 
contended, established the guilt of the appellant -— 

It was proved that the appellant had conceived an enmity 
against the deceased because he was expending his income upon 
his paramour, Musammat Basant Kaur. 


It was further proved that the appellant was seen by two 
Witnesses, on the night of the alleged murder, digging in the 
rectangle of the field where the body of the deceased was sub- 
sequently discovered. Kartar Singh was standing by. To the 
two witnesses who observed them on this occasion the appellant 
explained that he was digging out the stump of a tree. 

It was also proved that the appellant, reading from a post- 
card which he professed to have received, informed Musammat 
Basant Kaur that Narain Singh was lying ill at the Akali 
Hospital at Amritzar, and that she and Kartar Singh went 
there, upon receiving this information, only to find that Narain 
Singh had never been at the hospital. Musammat Basant Kaur 
asked the appellant for the postcard, but he stated that he had 
lost it. 

It was further proved that there was human blood upon 
the appellant’s loin cloth when he was arrested, although it had 
apparently been washed. 

Their Lordships are satisfied, upon this evidence— 
unexplained, as it was—and, having regard to its cumulative 
effect, that the Courts in India were well entitled to convict the 
appellant of murder. As has frequently been stated by this 
Board, it is no part of their duty to sit in such a case as this as 
a Court of Criminal Appeal, but only to correct what they, 
regard as a miscarriage of justice, if it has occurred. Refer- 
ence may again be made, in that connection, to the obser- 
vations of Viscount Haldane in the case of Begu v. The 
King-Emperor!, Their Lordships are satisfied that there has 
been no miscarriage of justice in this case, and nothing which, 
in accordance with well-settled principles, would warrant their 
interference with the judgment of the High Court at Lahore. 

Two further matters fall to be mentioned. The learned 
Sessions Judge in his judgment proceeded in part upon a con- 


ae (1925) 48 M.L.J. 643: L.R. 52 I.A. 191 at 195; LL.R. 6 Lah. 226 (P.C.). 
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P.C. fession which was alleged to have been made by Kartar Singh, 
Mangal and which implicated the appellant in the murder. The High 
Singh Court held that the alleged confession was inadmissible 
Kink- in evidence against the appellant, and arrived at their conclusion 
Emperor. of his guilt independently of the confession. Their Lordships - 
Lord have followed the same course, and, being satisfied that the 
Alness. evidence, dekors the alleged confession, was sufficient to 


warrant the conviction of the appellant, find it unnecessary 
to pronounce on the admissibility or inadmissibility of the 
alleged confession, and they abstain from doing so. 

The second matter is this. The High Court at Lahore 
appear to have thought that it had been held in India that it 
was not in law open to a Court or jury to convict the accused 
of murder in such circumstances as exist here. Their Lord- 
ships have had the advantage of examining the Indian cases 
which were supposed by the High Court to yield this inference, 
and they are clearly of opinion that it is based on a misappre- 
hension. Having settled the legal criterion applicable to such 
a case as this—namely, whether the evidence led would satisfy 
the jury beyond reasonable doubt of the guilt of the accused— 
it is then for the jury, or for the Judge, if there be no jury, to 
say whether, applying that criterion to the facts proved, the 
verdict should or should not be one of guilty. (Cf. Wills’ 
Circumstantial Evidence, sixth edition, p. 311, r.4.) That, 
their Lordships apprehend, is the law of England to-day, and 
they cannot find, upon examination, that the Courts in India 
have held or expressed a different view. 

Their Lordships should perhaps add that they have reached 
the conclusion stated apart altogether from consideration of 
the terms of S. 201 of the Indian Penal Code. It appears to 
them that the proper avenue of approach in this case—parti- 
cularly having regard to the structure of the charge—is, first 
and foremost, to consider whether the case under S. 302 of the 
Indian Penal Code has been made out. If so, that is an end 
of the matter. If, on the other hand, their Lordships thought 
that the case under that section was not proved, then, and only 
then, would it be proper to consider whether an offence under 
S. 201 of the Indian Penal Code had been established. 

Solicitors for Appellant: Nehra & Co. 

Solicitors for Respondent: Solicitor, India Office. 

R. C. C. Appeal dismissed. 


B. V.V. 
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PRIVY COUNCIL. l 
[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT :—~LoRD THANKERTON, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 


The Surat Cotton Spinning and Weaving 
Mills, Limited .. Appellants* 
v. 
The Secretary of State for India in 
Council Manager and Proprietor for the 
East Indian Railway Administration 
Head Office, Calcutta .. Respondent. 


Railways Act (IX of 1890), S.72—Risk-note Form B—Loss of goods at 
intermediate station—Locks and door of wagon broken open—Guard of 
railway being in position to explain—Failure of Railway Company to examine 
—Adverse inferences under S. 114, Ill. (g), Evidence Act, 1872—Complicity 
of servants of Railway in thefi—Liabtlity of company for loss. 


The appellants consigned certain bales of cotton piece goods to the B. B. 
& C.I. Ry. Co. at Surat for carriage to Sealdah on the E.B. Ry., a Government 
Railway, on the terms of the Risk-note B. In order to reach the system of 
the E. B. Ry. the consignment had to be carried for a considerable distance 
over the E. I. Ry. also owned by the Government. The Risk-note which was 
in Form B, approved by the Governor-General in Council under S. 72 (b) 
of the Railways Act provided as follows: ‘ Whereas consignment is charg- 
` edat special reduced rate . . . . wedo in consideration of such lower 
charge agree and undertake to hold the said railway administration harm- 
less and free from all responsibility for any loss . . . of thesaid consign- 
ment . . . Provided that in'the following cases (a) non-delivery of the 
whole of the said consignment or of the whole of one or more packages form- 
ing part of the said consignment . . . where such non-delivery is not due 
to accidents to trains or to fire; (b) pilferage froma package or packages 
forming part of the said consignment . . . when such pilferage is pointed 
out to the servants of the railway administration on or before delivery; the 
railway administration shall be bound to disclose to the consignor how the 
consignment was dealt with throughout the time it was in its possession or its 
control, and if necessary to give evidence thereof before the consignor is 
called upon to prove misconduct but if misconduct on the part of the Rail- 
way administration or its servants cannot be fairly inferred from such evid- 
ence the burden of proving such misconduct shall lie upon the consignor.” 
The consignment was loaded at Surat inan old wagon with two side doors 
and a lower flap door and the door fastened with rivets. Subsequently the 
wagon was handed over to the E.I. Ry. and locks were then substituted for 
the rivets on both sides of the wagon. Some of the bales were stolen during 
their transit on the E. I. Ry. after breaking open the seals and locks on the 
wagon and the question arose whether the owner could recover damages 
from the E. I. Ry. It was shown that the Railway company had failed to 
examine the guard of the goods train who was ina position to give very 
relevant evidence about the loss of the goods. It was also shown that the 
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goods were lost by theft during transit after breaking open the locks and 
rivets. . 

Held, that the Railway company having failed to submit the evidence of 
the guard was in breach of its contractual obligation to give necessary evid- 
ence for disclosure of how the consignment was dealt with and the Court 
could under the circumstances presume under S. 114, Ill. (g) of the Evidence 
Act that such evidence if produced would be unfavourable to the Railway 
company, and infer misconduct, by complicity in the theft by some members. 
of the railway company, and that the plaintiff’s claim should be allowed. 

Decision of the Bombay High Court reversed. 


Appeal from a decree of the High Court of Bombay dated 
21st December, 1934, reversing a decree of the First Class. 
Subordinate Judge of Surat dated 30th April, 1928, 


Pritt, K.C. and Sir Thomas S trangman for ‘Appellants, 


Sir Walter Monckton, K.C. and Henry C. Dickens for 
Respondent. 

5th March, 1937. Their Lordships’ judgment was deti 
vered by 

Loro THANKERTON.—This is an appeal from a judgment 
and decree of the High Court of Judicature at Bombay, dated 
the 21st December, 1934, which dismissed the appellants’ suit, 
in reversal of a decree of the First Class Subordinate Judge of 
Surat, dated the 30th April, 1928, under which the appellants ` 
obtained decree for the sum of Rs. 25,820 with future interest 
at 6 per cent. 

On the 7th April, 1925, the appellants consigned 58 bales. 
of cotton piece goods to the Bombay Baroda and Central India 
Railway Company, at Surat, for carriage to Sealdah on the 
Eastern Bengal Railway, a Government railway, on the terms 
of Risk Note B. In order to reach the system of the Eastern 
Bengal Railway, the consignment had to be carried for a con- 
siderable distance over the system of the respondent’s East 
Indian Railway, which may be referred to as the East Indian 
Railway. 

Risk Note Bis in the form approved by the Governor- 
General in Council under S. 72 (2) (b) of the Indian Rail- 
ways Act, 1890, for use when the goods are despatched at a 
“ special reduced ” or “ owner’s risk ” rate. In the present 
case the material part-of the Risk Note is as follows :— 


Whereas consignment of fifty-eight bales F. P. C. P. Goods I. B. tendered 
by us as per forwarding Order No. 666 of this date for despatch by the B.B. 
& C.I Railway Administration to Sealdah station and for which we have 
received Railway receipt No. 942-of same date is charged at a special reduced 
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rate instead of at the ordinary tariff rate chargeable for such consignment, 
we the undersigned do in consideration of such lower charge agree and under- 
take to hold the said railway administration harmless and free from all 
responsibility for any loss, destruction or deterioration of or damage to the 
said consignment from any cause whatever except upon proof that such loss, 
destruction, deterioration or damage arose from the misconduct of the 
railway administration’s servants: Provided that in the following cases :— 


(a) Non-delivery of the whole of the said consignment or of the whole 
of one or more packages forming part of the said consignment packed 
in accordance with the instruction laid down in the Tariff or where there are 
no such instructions protected otherwise than by paper or other packing 
readily removable by hand and fully addressed where such non-delivery 
is not due to accidents to trains or to fire. 


(b) Pilferage from a package or packages forming part of the said 
consignment properly packed as in (a) when such Pilferage is pointed out to 
the servants of the railway administration on or before delivery. 

The railway administration shall be bound to disclose to the consignor 
how the consignment was dealt with throughout the time it was in its posses- 
sion or control and if necessary to give evidence thereof before the consignor 
is called upon to prove misconduct but if misconduct on the part of the 
railway administration or its servants cannot be fairly inferred from such 
evidence the burden of proving such misconduct shall lie upon the consignor. 


This agreement shall be deemed to be made separately with all railway 
administrations or transport agents or other persons who shall be carriers 
for any portion of the transit. 

Of the 58 bales consigned, only 15. were delivered to the 
consignee at Sealdah, the remaining 43 bales having been stolen 
while in course of transit on the E. I. Railway. The present 
suit was filed on the 20th March, 1926, by the appellants, claim- 
ing damages for the non-delivery of the 43 bales. No question 
is raised in the appeal as to the amount of the damages assessed 
by the Subordinate Judge, but the issue is as to the liability of 
the respondent, in view of the terms of Risk Note B, and, in 
particular, of the terms of the proviso, as the present case 
comes within case (a) of the proviso. It will be convenient 
to consider first the proper construction of the proviso, which 
contains two distinct provisions. 


The first portion of the proviso lays an obligation of 
disclosure on the railway administration, the nature and extent 
of which it will be necessary to consider. The second portion 
of the proviso assumes that the obligation of disclosure, 
including the giving of the necessary evidence, has been 
discharged, and, impliedly, directs consideration of the mate- 
rial so disclosed before the consignor is relegated to the 
original burden of proof of misconduct laid upon him; if such’ 
consideration leads to.the fair inference of misconduct, the 
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railway administration will be liable; otherwise, the proviso 
will cease to operate, and the consignor will be relegated to his 
original burden of proof of misconduct. No question of 
misconduct of the railway administration, as distinct from its 
servants, arises in the present case, but it may. be noticed that 
reference to such misconduct occurs only in the second portion 
of the proviso, and does not occur in the original obligation of 
proof laid upon the consignor. Their Lordships reserve any 
opinion as to the construction of this bit of imperfect 
draughtsmanship. 


The first portion of the proviso provides that the railway 
administration shall be bound to disclose to the consignor “how 
the consignment was dealt with throughout the time it was in 
its possession or control, and, if necessary, to give evidence 
thereof, before the consignor is called upon to prove miscon- 
duct.” In their Lordships’ opinion, this obligation arises 
at once upon the occurrence of either of cases (a) or (b), and 
is not confined to the stage of litigation. Clearly one object 
of the provision is to obviate, if possible, the necessity 
for litigation. On the other hand, the closing words of the 
obligation clearly apply to the litigious stage. As to the extent 
of the disclosure, it is confined to the period during which the 
consignment was within the possession or control of the rail- 
way administration; it does not relate, for instance, to the 
period after the goods have been theftuously removed from 
the premises. On the other hand, it does envisage a precise 
statement of how the consignment was dealt with by the 
administration or its servants. The character of what is 
requisite may vary according to the circumstances of different 
cases, but, if the consignor is not satisfied that the disclosure 
has been adequate, the dispute must be judicially decided. As 
to the acctiracy or truth of the information given, if the 
consignor is doubtful or unsatisfied, and considers that these 
should be established by evidence, their Lordships are of 
opinion that evidence before a Court of law is contemplated, 
and that, as was properly done in the present suit, the railway 
administration should submit their evidence first at the trial. 


At the close of the evidence for the administration two 
questions may be said to arise, which it is important to keep 
distinct. The first question is not a mere question of procedure, 
but is whether they have discharged their obligation of 
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disclosure, and, in regard to this, their Lordships are of opinion 
that the terms of the risk note require a step in procedure, 
which may be said to be unfamiliar in the practice of the Court; 
if the consignor is not satisfied with the disclosure made, their 
Lordships are clearly of opinion that is for him to say so, and 
to call on the administration to fulfil their obligation under the 
contract, and that the administration should then have the 
opportunity to meet the demands of the consignor before their 
case is closed; any question as to whether the consignor’s 
demands go beyond the obligation should be then determined 
by the Court. If the administration fails to take the opportu- 
nity to satisfy the demands of the consignor so far as endorsed 
by the Court, they will be in breach of their contractual obliga- 
tion of disclosure. 

The other question which may be said to arise at this 
stage is whether misconduct may be fairly inferred from the 
evidence of the administration; if so, the consignor is absolved 
from his original burden of proof. But, in this case, the deci- 
sion of the Court may be given when the evidence of both 
sides has been completed. It is clearly for the administration 
to decide for themselves whether they have adduced all the 
evidence which they consider desirable in avoidance of such fair 
inference of misconduct. They will doubtless keep in mind the 
provisions of S. 114 of the Indian Evidence Act. 

Turning to the facts of this case, the following facts may. 
be taken as not in dispute. The consignment was loaded 
at Surat E.I. Railway wagon No. 11893, which was an old type 
of wagon with two side doors and a lower flap door, and the 
doors fastened with rivets. On the 17th April, 1925, the wagon 
was handed over to the E.I. Railway at Agra East Bank 
Station, and Ellis patent locks were substituted for the rivets 
on both sides of the wagon. The wagon was despatched 
to Moghal Serai, where it was attached to goods train No. 132 
down. The train consisted of 55 wagons, the wagon in ques- 
tion being 35th from the engine, and its locks and seals being 


then intact. The train was in charge of Guard J. Rohead from - 


this point until Dinapore, a distance of about 125 miles. The 
times of down goods train 132 on this section, so far as given 
in evidence, were as follows :— i 

2lst April, 1925. Moghal Serai, dep. 20.30. 

22nd ,„ 3 Buxar, arr. 0.6, dep. 0.45. 
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Baruna, run through 1.11. 
Ragnathpura, arr. 2.2, dep. 2.22. 
‘Arrah, arr. 3.57, dep. 5.0. 
Dinapore, arr. 6.55. 


Between Moghal Serai and Dinapore there are three 
stations, Dildarnagar, Buxar and Arrah, at which it is the duty 
of the guard—alone, or jointly with the railway police constable 
on duty—to check the seals and locks on both sides of the train. 
There is no evidence as to what happened at Dildarnagar, 
which is between Moghal Serai and Buxar. But there is 
nothing in the evidence to suggest any interference with the 
seals or locks before the train reached Buxar Station. 

On the arrival of the train at Dinapore it was discovered 
that the seals and locks on the south or off side of the wagon in 
question had been broken and that only 15 bales were left, 43 
having been removed. Guard Rohead then made a report at 
Dinapore, which will be referred to later. 

Meantime, up goods train 137, which had passed down 
goods train 132 between Ragnathpura and Baruna, and 
which had run through Baruna at 1.40 was stopped by the 
discovery of goods on the line about two miles east of Buxar; 
these proved to be four unbroken bales and some thans, or 
loose pieces of cloth, which had formed part of the appellants’ 
consignment. These were taken to Buxar Station. At the 
point where up goods train 137 stopped, the guard saw 25 or 
30 men outside the railway fence armed with lathis. Later, 
another train, No. 15 up express, which had left Ragnathpura 
at 3.15, was stopped shortly before reaching Baruna by the. 
discovery of some thans, which were also identified as having 
formed part of the appellants’ consignment. The railway sub- 


‘inspector of police at Buxar made a search, but nothing was 


found within the Buxar station yard up to its outer signal and 
its surroundings on the Baruna side, some date mats weré 
found within a mile of Buxar, and further east and up to two 
miles east of Baruna some iron bands and outer coverings of 
balés were found. It may be added that certain contents of 
other bales were recovered from a village two or three miles 
from Buxar and from another village about 20 miles there- 
from. No one has been convicted of the robbery or theft, 
but seven villagers, among whom there was no railway servant, 
have been convicted of receiving stolen property. 
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Tt thus appears that all the goods recovered were found 
between Buxar and Arrah, at which stations there was a duty 
to check the seals and locks, and the history of the consign- 
Ment over that section of the railway was all-important. On 
the evidence, it seems certain that the Ellis patent locks were 
opened by means of a privately manufactured key, and it 
seems most likely that the opening of the lock would be done 
while the train was standing for 39 minutes at Buxar Station; 
it seems clear enough that most—and perhaps all—of the 
stolen bales were removed from the wagon while the train was 
in motion between Buxar and a point probably nearer Baruna 
than Arrah. Further, it seems almost certain that the thieves 
must have had information which enabled them to expect and 
to identify the train and the particular wagon in which this 
valuable consignment was being carried, and this information 
would be most easily obtained from railway servants. The 
thieves must have been prepared for the removal of bales 
which weighed about 340 Ibs. a piece and which would require 
a large number of men for their removal within a time reason- 
able for their purpose. 

In these circumstances, it was the duty of the respondent, 
in their Lordships’ opinion, to give the evidence of those of 
the railway servants who were responsible for the care of 
the consignment at Buxar and Arrah and during the interven- 
ing journey. Their Lordships regard the possibility of the 
` interference having occurred so far back as Dildarnagar as so 
remote that it may be disregarded in the view that they take 
of the case. 

Guard Rohead, an engine-driver and fena were on 
No. 132; none of them was made a witness by the respondent. 
Of those on duty at Buxar during the stop of No. 132, 
Bhagwan Pathak Harischandra, the assistant stationmaster, 
and Alamshakhan Abdul Gafur, the railway police constable, 
who checked one side of the train, gave evidence; Sajatkhan 
Mahad ‘‘Safilkhan, who was on duty at-Ragnathpura, gave 
evidence that No. 132- stopped there from 2-2 to 2:22 for water- 
ing the engine. and cleaning the’ fire, and that the guard did 
not leave his brake. There is rio witness from. Arrah, a seal- 
checking station, and-no- éxplanation as to their absence. The 
only: documentary evidence beafifg ón this matter is a state- 
‘ment made by Guard Rohead at Dinapore, after the discovery, 
of the theft, which will be referred to later. 


Cotton 
Spinning 
and 

Weaving 
Mills, Ltd. 


v. 
Secretary 
‘of State 
„for India 
in Council. 

Lord 
Thanker- 


ton. 


P.C. 
Surat 
Cotton 
Spinning 
and 
Weaving 
Mills, Ltd. 


v. 
Secretary 
of State 
for India 

in Council. 

Lord 

Thanker- 

ton. 


696 THE MADRAS LAW JOURNAL REPORTS. [1937 


The.assistant stationmaster, Buxar, states- that No. 132 
down train arrived at 0.6 and left at 0.45, and that no wagon was 
taken out of it at Buxar. There being four lines in the station, 
the train was on the line next but one to the down platform. 
He states that, on the arrival of the train, the locks and seals. 
of all the wagons were examined by Guard Rohead and the 
constable, Alamshakhan, and were found correct; it seems 
clear that he was relying on their report of their examination. 
Alamshakhan states that he examined the locks and seals of 
No. 132 down train, on the down platform side, immediately 
on the arrival of the train, and found them intact. He states 
that the offside was checked by the guard, and that the guard 
wrote the remark certifying all correct in the seal-checking 
book, the entry being also signed by him. That book remains 
in the police-station, but is preserved for one year only. It is 
clear that 39 minutes was beyond the time usual for locomotive 
requirements, and it is stated by some of the witnesses that the 
guard usually checks the platform side; these points might 
have been cleared up by the evidence of the guard, in addition 
to the evidence of his having in fact made the check, to which 
he alone could speak. 

The statement of Guard Rohead made at Dinapore is not 
evidence of the correctness of the statements made in it; these 
should have been proved by Rohead. Further the statements 
made in it are such as call for explanation. Three of them may 
be quoted :— 

(7) Where did you last 
check seals, etc., and 


find them correct? 
(10) Where was the joint 


Arrah. 
Arrah Passia as correct. At 


Police and Traffic 
Check last made of the 
seals of wagons on 
your train and with 
what result? 


(15) Further remarks which 


you consider might 
help the Police in 
obtaining a clue to the 
theft. 


Arrah the Policeman must 
have mistaken it for a non- 
seal wagon as there were a 
number on -the train 
loaded with stone. The 
side I checked was correct. 


As I thoroughly checked all 


seals at BXR this wagon 
was tampered with either 
at BXR after checking or 
at Ara when shunted on 
the up line for 6 Dn.”. 
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As already stated, no witness was called who could speak as 
to what happened at Arrah, where the train stopped for over 
an hour; there is no explanation as to the absence of the 
policeman who is alleged in the above statement to have 
checked the offside of the train. 

In the opinion of their Lordships, the absence of Rohead 
is a serious matter, and it is necessary to refer to various 
` steps in the proceedings which related to Rohead. But first 
it.may be noted that Rohead’s statement was not produced 
until the 10th January, 1928. The trial began on the 29th 
November, 1927, when it was adjourned; it was resumed on 
the 10th January, 1928, and the rest of the defendants’ evidence 
was taken on the 11th, 12th, 13th, -16th, 17th, 18th and 19th 
January. 

On the 21st April, 1927, the defendants applied for a 
commission to Patna to examine seven named persons as 
witnesses, who were stated to reside at a distance of about 
1,300 miles. The application was opposed and was refused 
on the ground that these persons were all then in the service 
of the defendants, who were in a position to compel their 
attendance in Court without any great cost. Five of these 
persons were among the defendants’ witnesses at the trial. A 
sixth was Sital Prasad Singh, seal checker at Dinapore, whose 
absence from the trial was accounted for by illness. The 
seventh was Guard Rohead. 

On the 10th December, 1927, the plaintiffs proposed 
interrogatories to be answered by the defendant, of which 
No. 3 was :—‘“ What is the standing of Guard J. Rohead who 
you say conducted 132 down on 21st April, 1925, from Moghal 
Serai to Buxar? Is he in your service now. If not, when did 
he retire or resign? State the cause of his retirement or 
resignation if any.” This application was opposed and was 
refused on the same day by the Court on the ground that it 
was too late, as the trial had already started. 

In response to a request by the plaintiffs, probably as the 
result of the above refusal, for information as to the where- 
abouts of Guard Rohead, the defendant on the 15th December 
replied that the information could not be supplied. The 
plaintiffs wrote again on the 24th December, and, on the 3rd 
January, 1928, the defendant replied as follows:—“ I regret 
I am unable to disclose the address of the above named 
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(Guard. J. Rohead) who is at present on leave preparatory to 
‘retirement. However, I will be prepared to forward any 
communication from you to him at the address given:me.” l 

On the 10th January, 1928, when the trial was resumed, 
the defendant filed an affidavit, giving answers to the inter- 
rogatories which had been refused on the 10th December, 
1927, and, in answer to No. 3, stated, “Guard J. Rohead 
joined railway service in 1902. He is now on furlough prior 
to retirement from 14th December, 1927. He retired under 
age limit.” 

On the 19th January, 1928, on the conclusion of the 
evidence of their last witness, the defendants made an applica- 
tion, which was opposed by the plaintiffs and was rejected by 
the Trial Judge as follows :— 


The defendants submit that :— 

1. That the defendants are prepared to examine in addition to the 
witnesses already examined, any other witnesses whom the plaintiffs want 
the railways to examine in order to show how the consignment was dealt 
with while in possession of the railways provided the Honourable Court 
deems it necessary to do so. 

Plaintiffs be therefore called upon to state whether they want any witness 
to be examined by the railways regarding the dealing of the consignment. 

19-1-28. 
J. G. Mody. 
21-1-28. ` 

Defendants have already submitted to Court on 19th January, 1928, that 
they have closed their case; This application does not lie in face of the fact 
that the defendants have to lead evidence as to how the consignments has 
been dealt with and they have to satisfy their requirements of law. They 
have not chosen to examine the persons who conducted and guarded 132 Dn. 
and also other persons on this train and other important witnesses on their 
behalf nor have they tendered them for cross-examination in spite of over- 
repeated applications. Thereafter it will be for the Court to see whether the 
defendants have led the whole evidence satisfactory for the requirements 
under law and to make adverse inferences against the defendants if they 
have chosen not to examine such important witnesses before they close their 
case. This application is therefore made by the other side under the 
pretence of showing the bona fides which they have not shown. Under the 


© circumstances such an application i is not legal and maintainable. ; n” 


_ B. B. MODI, 
Vakil. ; 

The plaintiffs cannot be called upon now to state if any other witnesses 
are necessary to be examined by defendants for the purpose in question. The 
defendants have already closed their case and they themselves are the best 
judges as to what evidence they are bound to lead to satisfy the Court on the 
question in hand. Application filed. 

_ 21-1-28, ; P. C. DESAI, 
paa ; : ATA Sub-Judge. 
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The learned Judge appears to have confused the two distinct 
questions at this stage, to which their Lordships have already 
referred. It must have been obvious to the defendants that 
Rohead was an essential witness as to the dealing with the 
consignment, and they are here clearly informed—and not for 
the first time-—that the plaintiffs so regarded him. Not only 
was he essential to the proof of his statement at Dinapore, but 
he should have been submitted for cross-examination. The 
defendants’ application for a commission over seven months 
before the trial of one of their own servants, was unreasonable 
and was rightly refused; apart from any other reason, the 
plaintiffs were entitled to claim that the evidence of such an 
important witness should be given at the trial. The ultimate 
absence of the witness from the trial was never adequately 
explained, for the attempt to get a commission to examine 
Rohead after the evidence of both sides had been closed merely 
throws into contrast their previous attitude, and suggest that 
they were trying to put a better appearance on their previous 
default. If that application had been made in December or 
- early in January, it might then have at least shown their 
readiness to make Rohead’s evidence available. ' 


. While their Lordships would be inclined to hold that the 
respondent, by his failure to submit the evidence of Rohead, 
was in breach of his contractual obligation to give the 
evidence necessary for disclosure of how the consignment was 
dealt with, they are clearly of opinion that the failure to sub- 
iit the evidence of Rohead, in the circumstances of this case, 
entitles the Court to presume, in terms of S. 114 (g) of the 
Evidence Act, that Rohead’s evidence, if produced, would be 
unfavourable to the respondent, and that, in consequence, 
misconduct by complicity in the theft of some servant or 
servants of the respondent may be fairly inferred from the 
respondent’s evidence. It is unnecessary to refer to the appel- 
lants’ other. contentions, but, except as to the unexplained 
absence of the policeman, whois said by Rohead to have 
checked the offside of the train at Arrah, their Lordships were 
not seriously impressed by the appellants’ criticisms as to the 
non-production of witnesses by the tepoudent, including 
Devraj, Vira and others. 


Their Lordships will therefore humbly advise His Majesty 
thatthe. appeal should be allowed, that the judgment. and 
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decree of the High Court should be set aside and that the decree 
of the Subordinate Judge should be restored, the appellants to 
have the costs of this appeal and their costs in the High Court. 


Solicitors for Appellants: Latiey & Dawe. 
Solicitors for Respondent: Solicitor, India Office. 
R. C.C. —— Appeal allowed. 


B. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—~MR. Justice KING AND MR. JUSTICE VENKATA- 
RAMANA Rao, ; 


C. V. C. T. V. Venkatachalam Chettiar .. Petitioner* 
V. 
V. Vr. N. Ar. Nagappa Chettiar and others.. Respondents. 


Certiorari—Rules for ihe conduct of elections of members to Local Board, 
r. 35 (2)—Interruption at one of the polling booths—S tay of election by order 
of Government—Enquiry by Government and order of fresh poll at all booths 
—Pelition to Election Commissioner—Decision of Election Commissioner 
declaring the order of Government illegal and election of respondent good— 
Whether Election Commissioner acted within his jurisdiction—Government 
orders final in the circumstances. 

Where an election which was fixed for the 23rd November, 1936, was. 
stopped at one of the fourteen polling booths by the polling officer under 
T. 24-B (1) of the Election Rules and on reference by the election authority to 
the Government on this matter, the Government passed orders on the 3rd 
December for the holding of a fresh poll at all the polling booths, stating it 
to be their conclusion after inquiry that there had been systematic interrup- 
tion of the polling at all the booths and 14th December was fixed for election 
again and the petitioner was declared duly elected in the election so held, and 
on a petition to declare the election of the 14th December void by the defeat- 
ed candidate (respondent) to the Election Commissioner not on the ground 
that there was’ anything wrong in the actual conduct of elections on the 
14th but solely on-the ground that the Government could not have ordered 
the fresh elections, and the Commissioner having held that the order of 
Government was ulira vires and the election of the 14th December void, except 
with regard to the one place where polling had been stopped, and that the 
number of votes in the other 13 booths went to declare the respondent elected.. 

Held, (1) the Election Commissioner can have jurisdiction only if 
the order of the Government is either ultra vires the rules or mala fide. 

(2) That since the sub-section (2) to r, 35 contemplated (a) that the Gov- 
ernment may hold an enquiry, (b) that they may hold it at any time before the 
results are declared, and (c) that they may pass final orders on their enquiry, 
the orders of the Government after such enquiry could not be questioned. 

(3) It would be contrary to the law of interference on revision for the 
election Court to decide whether the Government was justified or not on the 
facts when the Government had power to order fresh elections. 








* C. M. P. No. 1745 of 1937. ` 13th July, 1937. 
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; (4) Since the election Court had acted without jurisdiction in setting 
aside the election of the petitioner and declaring respondent elected the High 
Court would be justified to issue a writ of certiorari to quash the election 
proceedings. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to issue 
a writ of certiorari calling upon the Election Commissioner, 
Madura, the second respondent herein to submit to the High 
Court all the records relating to O.P. No. 63 of 1936 and I.A. 
Nos. 10, 114 and 246 of 1937 in the said O.P. No. 63 of 1936 
on his file and to quash the orders dated Ist March, 1937 and 
10th April, 1937, respectively, passed by the second respondent 
in the said O.P. No. 63 of 1936. 


B. Sitarama Rao and K. Subba Rao for Petitioner. 


T. R. Venkatarama Sastri, K. S. S ankara Aiyar and 
Government Pleader for Respondents. 


The Court made the following _ 

OrpER.—This matter relates to the election of a member 
to the District Board of Ramnad for the Pallathur Circle. The 
election was first fixed for the 23rd November, 1936. On that 
date the poll at one of the fourteen polling booths was stopped 
by the polling officer under r. 24-B (1) of the Election Rules. 
The Election Authority on being notified of this, referred the 
matter for the orders of Government. Government passed 
orders on the 3rd December for the holding of a fresh poll at 
all the polling booths, stating it to be their conclusion after 
enquiry that there had been systematic interruption of the 
polling at all the polling stations. The date for this fresh poll 
was fixed by the Election Authority as 14th December. 
On that day polling proceeded normally, and in due course 
Mr. Venkatachalam Chettiar (the present petitioner) was 
declared elected. The defeated candidate Mr. Nagappa Chettiar 
(the present respondent) thereupon filed a petition before the 
Election Commissioner (principal Subordinate Judge, Madura) 
who held that the order of Government was ultra vires, 
and the election of the [4th December therefore void except 
in so far as it concerned the one polling-booth where polling 
had been stopped in November. The Election Commissioner 
further ordered that the votes cast in the other thirteen booths 
in November should be counted, and on the result ascertained 
by this count and by the polling in the one booth in December, 
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he declared Mr. Nagappa Chettiar to be elected. Thereupon 
Mr. Venkatachalam Chettiar moved this Court to issue a writ 
of certiorari. 


The question for our decision is whether the Election 
Commissioner had any jurisdiction to pass the orders which he, 
has passed. It is clear that Mr. Nagappa Chettiar had no 
complaint to make with regard to the actual conduct of 
the election on the 14th. He attacked it solely on the ground 
that. it ought never to have been ordered. The Election Com- 
missioner therefore can have jurisdiction only if the order of 
the Government is either ultra vires of the election rules or 
mala fide. 

That the Government’s order was ultra vires, it seems to 
us to be impossible to maintain. It was passed under r. 35. 
Sub-section (2) of the rule, omitting unnecessary words, runs 
as follows :— 

“Pending .... the issue’of final orders on any enquiry which the 
local Government may institute upon receipt of information that an election 
is being .... held in contravention of the rules, it shall be lawful for the 


Local Government to direct the stay of the election proceedings at any stage 
thereof prior to the declaration of the results.” l 


This sub-section obviously contemplates the following :— 


(i) Government may hold an enquiry ; 
Cii) They may hold it at any time before the results are declared ; and 
(iti) They may pass final orders on their enquiry. 


In the present case the Government state that they have 


. held an enquiry, they did hold it before the results were 


declared, and they have passed final orders. We are unable to 
see how these orders can be questioned oni the ground that 
Government had no power to pass them. 


It was argued by Mr. Venkatarama Sastri for the respon- 
dent here that when once votes have been cast into the ballot 
box and the hours of polling are over the jurisdiction of Gov- 
ernment ends and the jurisdiction of the Election Commissioner 
begins. But this argument overlooks the clear statement of. 
r. 35 (2) that “Election proceedings” continue and may be 
stayed by Government at any time before the results are declared 
—and of course, the rules for the enquiry by the Election Com- 
missioners into election petitions show clearly enough that 
until results have been declared there is nothing for an Election 
Commissioner: to enquire about. We. repeat therefore that 
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Government were within their rights in passing the order of 
3rd December. 


‘Mr. Venkatarama Sastri then proceeds to argue that even 
if Government had the power to order a fresh election the 
Election Court can come to its own conclusion whether the 
order was justified or not justified on the facts. But this view 
is contrary to the law of interference on revision and we are 
unable to accept it. As stated already respondent must now 
fail, unless he can show that Government’s order was passed 
mala fide: On this point though Government’s order is 
referred to and attacked on the. ground of illegality in the 
petition to the Election Commissioner, there is no positive 

- assertion whatever. We find accordingly that as Government’s 
order was not ulira vires, and was not asserted to be mala fide 
it was beyond the jurisdiction of the Election Court to con- 
sider it on its merits. The Election Court has therefore acted 
without jurisdiction in setting aside the election of the peti- 
tioner on the 14th December, and in declaring the respondent 
elected, and we must quash its orders. First respondent must 
pay petitioner’s costs. Vakils fee Rs. 150. 


K. C. _— Order quashed. 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice Panpranc Row anD MR. 
JUSTICE VENKATARAMANA RAO. 


Nagarur Sambayya EA Appellani* (Plaintif) 
v. 
Nagarur Pedda Subbayya .. Respondent (Defen- 
: dani). 


Provincial Insolvency Act (V of 1920), Ss. 28 (2), 29, 78 (2)—Petition by 
creditors to declare debtor insolvent—Adjudication and annulment subse- 
quenily—To save bar of limitation whether the period from date of presenta- 
lion of application upto annulment could be computed—Acknowledgment 
whether would save limitation. 


The plaintiff got executed in his favour two promissory notes by the 
defendant on 7th May, 1922. Subsequently the creditors presented a petition 
in insolvency on 7th November, 1922, to adjudicate the defendant an insol- 
vent. The order of adjudication was passed on Zlst March, 1923. The 
adjudication was annulled on 5th April, 1928. The present suit by plaintiff 
on his two pro-notes was filed on 23rd October, 1930. The plaintiff sought to 
escape bar of limitation by alleging that he was entitled to exclude the whole 
period during which the proceedings in insolvency were pending, that is, from 





"+ App. Nos. 449 and 450 of 1931. ` ‘. 13th August, 1937. 
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7th November, 1922, the date of the presentation of the insolvency petition, to 
5th April, 1928, the date of annulment, because it was contended that the 
date of the order of adjudication in S. 78, cl. 2must be deemed to be the 
date of presentation of the petition on which it is made. 

Held, that under S. 78 (2) a creditor was entitled to deduct only the 
period from the date of adjudication to the date of annulment. The present 
suit would be therefore barred. 

Case-law discussed. 


The statute of limitation for the maintenance of an action at law, once it 
has commenced to run will continue to run in spite of the presentation of the 
petition in insolvency. If the order of adjudication is made, the operation of 
the statute of limitation is suspended till the date of the annulment and if 
the period between that of adjudication and that of annulment is excluded» 


. the statute begins to run immediately on annulment. If no order of adjudica- 


tion is made, the insolvency does not save the claim from being barred by 
limitation. So under the law as it stands, a prudent creditor in order to keep 
his debt alive, will be obliged to file a suit to save itfrom the bar of limita- 
tion in spite of insolvency. 


In a connected case where but for an acknowledgment relied on the suit 
would be obviously barred by limitation in the above view taken, the ques- 
tion was whether the acknowledgment on the said date would not save the 
bar of limitation, 7 


Held, that under S. 19 of the Limitation Act where before the expiration 
of the period prescribed for a suit an acknowledgment of liability was made, 
a fresh period of limitation should be computed from the date of acknow- 
ledgment, 


The word ‘prescribed’ in S. 19 of the Limitation Act is not limited to the 
period in the first schedule of the Act; in computing the period prescribed, 
the period which a party is entitled to exclude under any law for the time 
being in force should be taken into account. 


Magbal Ahmad v. Pratap Narain Singh, (1935) 68 M.L.J. 665: L.R.62 
LA. 80: LL.R. 57 All. 242 (P.C.), relied on. 


Appeal against the decree of the District Court of Cudd- 
appah dated 31st December, 1930, in O. S. Nos. 18 of 1930 
and 29 of 1929 respectively. ' 

B. Sitarama Rao and C. V. Subramaniam for Appellant. 

B. Somayya and Kasturi Seshagiri Rao for Respondent. 

The judgment of the Court was delivered by 

Venkataramana Rao, J.—This appeal raises a question of 
limitation. The suit was to recover a sum of money due in 
respect of two promissory notes dated 7th May, 1922, execut- 
ed by the defendant in favour of the plaintiff. Subsequent to 
the execution of the promissory notes, the creditors, presented 
a petition in insolvency on 7th November, 1922, to adjudicate 
the defendant an insolvent. The order of adjudication was 
passed on 21st March, 1923. The adjudication order was 
annulled on 5th April, 1928. The suit was instituted on 23rd 
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, October, 1930. The plaintiff seeks to escape the bar of limita- 
tion by alleging that he is entitled to exclude the whole period 
during which the proceedings in insolvency were pending, that 
is, from 7th November, 1922, the date of the presentation of 
the insolvency petition to 5th April, 1928, the date of annul- 
ment. The contention of the defendant is that the plaintiff is 
entitled to exclude only the period from the date of the order 
of adjudication, namely, 21st March, 1923, to 5th April, 1928, 
the date of annulment. The learned District Judge has given 
effect to the contentionof the defendant and hence this appeal 
is preferred by the plaintiff. 

The question is, is this view right? The relevant provision 
bearing on the question is S. 78, cl. (2) of the Provincial Insol- 
vency Act which runs thus: 

“ Where an order of adjudication has been annulled under this Act, in 
computing the period of limitation prescribed for any suit or application for 
the execution of a decree (other than a suit or application in respect of which 
the leave of the Court was obtained under sub-S. (2) of S. 28) which might 
have been brought or made but for the making of an order of adjudication 
under this Act, the period from the date of the order of adjudication to the 
date of the order of annulment shall be excluded.” 

Unfettered by authority according to the plain terms of 
the section, the period of exclusion is that from the date of 
the order of adjudication to the date of the order of annul- 
ment. But it is contended that the date of the order of adjudi- 
cation in S. 78, cl. (2) must be deemed to be the date of the 
presentation of the petition and reliance is placed on S. 28, 
cl. (7) of the Provincial Insolvency Act, which provides that: 

“ An order of adjudication shall relate back to and take effect from the 
date of the presentation of the petition on which it is made.” 

The contention is outlined thus. S. 28, cl. (7) is a general 
section relating to ‘adjudication and the consequences of adjudi- 
cation’ and must govern the interpretation of the expression ‘the 
order of adjudication’ wherever it occurs in the Act. This con- 
tention seems to be untenable on an examination of the principle 
underlying that provision and other sections of the Act, where 
the expression ‘order of adjudication occurs’. S. 28, cl. (7) 
only enunciates the well-known doctrine of relation back in 

‘insolvency law. The principle underlying that doctrine is 

that the adjudication has relation to the act of bankruptcy and 

the property vests by relation from that time in the trustee in 

bankruptcy, that is, the title of the trustee in bankruptcy or 

receiver relates to the commencement of the insolvency. This 
89 
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is the English rule. Under the English law, the insolvency 
commences either on the date of the presentation of the petition, 
or from the earliest act of insolvency committed within three 
months before the date of the presentation of the petition and 
the title of the trustee in bankruptcy relates to that date. ` It is 
also the law under the Presidency Towns Insolvency Act. 
Under S. 28, cl. (7) of the Provincial Insolvency Act, the 
insolvency commences from the date of the presentation of 
the petition, We do not think that a different rule from the 
English law and that laid down in the Presidency Towns 
Insolvency Act was intended to be laid down in regard to the. 
legal consequences flowing from the doctrine of relation back. 
The only difference as pointed out by Mulla (p. 413) is as 
to the point of time when the insolvency commences. The 
whole of S. 28 deals with the property of the insolvent and 
the order of adjudication relates back and takes effect from 
the date of the presentation of the petition, vesting the pro- 
perty of the insolvent in the official receiver as from that 
date. As explained in In re Poliitti: 


“The result of the relation back is that all the subsequent dealings with 
debtor’s property must be treated as ifthe bankruptcy had taken place at the 
moment when the act of bankruptcy was committed.” 


Vide Kalianji v. The Bank of Madras2, wherein In re 
Pollitt! is cited with approval. And the same view is expressed 
in Rangiah v. Appaji Rao3—a case on which strong reliance 
was placed by the appellant—where the learned Judges observe 
at p. 302 of Rangiah v. Appaji Rao? that: 


“S, 28, cl. (7) is a general clause which applies to all dealings by or with 
the insolvent, unless any particular dealing is expressly exempted from its 
operation.” i 


' The question now under consideration has nothing to do 
with any dealing by or with the insolvent but it relates to the 
maintainability of the action on a debt due by him in a Court 
of law. The relevant provisions which deal with the effect of 
the insolvency on the maintainability of actions are Ss. 28, 29 
and 78. It will be seen from these three sections that the material 
date is the date of the order of adjudication. The insolvency 
does not per se bar the maintenance of an action. Before 
the date of the adjudication the action is maintainable without 








1. (1893) 1 Q.B. 455. 
2. (1915) 29 M.L.J. 788: LL.R. 39 Mad. 693 at 699, 
3. (1926) 51 M.L.J. 719: LL.R, 50 Mad. 300. 
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the leave of the Insolvency Court but thereafter, that is, after 
the date of the order of adjudication, the action is not main- 
tainable without leave. If an action has been commenced 
before the date of the order of adjudication, the moment the 
order of adjudication is passed, the Court before which the 
suit is pending can either stay or continue it. The statute 
of limitation for the maintenance of an action at law, once 
it has commenced to run, will continue to run in spite of the 
presentation of the petition in insolvency. If the order of 
adjudication is made, the operation of the statute of limita- 
tion is suspended till the date of the annulment and if the 
adjudication is annulled, the period between the date of the 
adjudication and that of annulment is excluded and the statute 
begins to run immediately on annulment. If no order of 
adjudication is made, the insolvency does not save the claim 
from being barred by limitation. So, under the law as it 
stands, a ‘prudent creditor in order to keep his debt alive, 
will be obliged to file a suit to save it from the bar of limita- 
tion in spite of insolvency. No doubt, it may in a sense be 
futile, if an order of adjudication takes place; but he runs the 
risk of losing the claim altogether if no adjudication is made. 
If the presentation of an insolvency petition per se laid the 
creditor under a disability, of course, it may stand to reason 
that the time occupied by the pendency of the insolvency, that 
is, commencing from the date of the petition should be 
excluded; but since the creditor is placed under no such dis- 
ability, the legislature has provided that the period during 
which he is under a disability should be excluded. Considerable 
reliance was placed on the decision in Atchuta Ramayya Garu 
v. Official Receiver, East Godavary!. It was no doubt held in 
that case that a suit filed and a decree obtained therein after 
the date of presentation of the insolvency petition and before 
the date of adjudication were held to be incompetent because 
the leave of the Insolvency Court had not been obtained before 
the commencement of the suit. With respect, we are unable 
to follow this decision. If a suit can be filed by a creditor 
without leave before the date of the order of adjudication and 
the Court before which it is filed has jurisdiction to entertain 
it and pass a decree thereon, it is difficult to understand 


- how an order passed ex post facto by another Court could 





1. (1935) 69 M.L.J. 241: LL.R. 58 Mad. 1032. 
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render such a suit incompetent and the decree passed therein 
void. The learned Judges have not given due weight to the 
word ‘thereafter’ in S. 28, cl.(2)and to the provisions of S. 29 
of the Act which clearly apply to a state of affairs which 
occurred in the case with which they were dealing. Under 
S. 29, it was competent to the Court to pass an appropriate 
order and it was not necessary to pronounce the suit to be 
incompetent or the decree void. It seems to us that to apply 
the doctrine of relation back to a suit instituted before an 
order of adjudication is against the plain language of S. 28, 
cl. (2). The view expressed by Ramesam, J., in Kaliaperumal 
Naicker v. Ramachandra Aiyar1 seems to be sound, namely, 
“once the order (adjudication) is made, the effect created by it 
is, by a legal fiction, taken to relate back to the presentation of 
the petition or in other words the commencement of the insol- 
vency. For all purposes of the Insolvency Act, this fiction has to 
be used and itis a very useful fiction; but outside those purposes, 
it has no place. The filing of a suit prior to the adjudication 
may be regarded as being outside these purposes with reference 
to the provisions of S. 28, cl. (2).” The result of the decision 
in Aichuia Ramayya Garu v. Official Receiver, East Godavary,2 
is that if a creditor files a suit without obtaining leave of the 
Insolvency Court before the date of the order of adjudication, 
his suit is incompetent; but if he does not file a suit and no 
order of adjudication is made, he may find his claim barred. 
We do not think that such a state of affairs was contemplated 
by the legislaturein enacting S. 28, cl. (7), andwe are therefore 
unable to adopt the interpretation placed by the learned Judges 
in Atchuia Ramayya Garu v. Official Receiver, East Godavary?. 
Again an examination of several other sections of the Act does 
not lead to the conclusion that wherever the date of the order 
of adjudication occurs it must mean the date of the presenta- 
tion of the petition. The legislature has kept in view the 
distinction between these two dates. For example, see Ss. 30, 
74, cl. (5) and proviso to S. 55 where the contrast between 
the two dates is clearly brought out. 


There is no direct decision on the point with which we 
are now dealing but our attention has been drawn to certain 
observations in two reported cases, namely, Machanjeeri Ahmed 








1. (1927) 53 M.L.J. 142. 
2. (1935) 69 M.L.J, 241: LL.R. 58 Mad. 1032. 
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v. Govinda Prabhu! and Bandeally Jaffer v. Peer Mohamed?. 
In both these cases, the question was whether a creditor is 
entitled to rely on S. 78 (2) in regard to a suit filed while the 
insolvency proceedings were pending and there was no annul- 
ment of adjudication. The learned Judges in both the cases 
rightly held that S. 78 (2) would not apply. In Machanjeert 
Ahmed v. Govinda Prabhul, there is an observation to the 
following effect: ` 


“If the order of adjudication is annulled, the right to proceed against 
the insolvent would revive and the period during which the insolvency 
proceedings were pending would be excluded if the person wishes to proceed 
against the insolvent or his property”. 


We do not think that the learned Judges meant having 
regard: to the context that the insolvency proceedings would 
include for the purpose of exclusion under S. 78 (2) the period 
between the date of the presentation and the date of adjudica- 
tion. In Bandeally Jaffer v. Peer Mohamed? no doubt there 
are observations to the effect that the whole of the proceedings 
commencing from the date of the presentation of the petition 
would be excluded; but the observations are entirely gbiter 
and are not necessary for the decision of that case. 

Again, considerable reliance was placed on a recent deci- 
sion reported in Subramania Aiyar v. Meenakshisundaram 
Chettiar8 where, it was held that even though a debt is barred 
before the date of adjudication it can be proved in insolvency 
under S. 34 (2). It seems to us that it is unnecessary to 
examine the correctness of the decision for the purpose of this 
case; probably that decision may be explainable upon the 
principle that once the order of adjudication is made, the 
administration of the insolvent’s estate is under the supervision 
of the bankruptcy Court and all the property is vested or must 
be deemed to have vested in the trustee in bankruptcy from 
the date of the presentation of the petition by the doctrine of 
relation back and the trustee in bankruptcy is deemed to be a 
trustee for the creditors who cannot plead the statute of 
limitation against the creditors for whose benefit he is 
administering the estate. This seems to derive support from 
the decision in Ex parte Ross4 cited with approval in In re 





i 1. (1928) 55 M.L.J. 661: LL.R. 51 Mad. 862. 
2. A.LR. 1933 Rang. 75. 
3. (1937) 1 M.L.J. 637. 
4, (1802) 2 G. and J. Bank. Cases 46 and 330, 
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Benzon: Bowerv. Chetwynd1, where Channel, J., observed thus: 

“Ex parte Ross shows that in the bankruptcy a debt does not become 
barred by lapse of time if it was not so barred at the commencement of the 
bankruptcy, and of this, there can be no doubt, but this is only in the 
bankruptcy”. 


The proof in bankruptcy is one thing and the maintain- 
ability of an action in a Court of law is another. However, as 
we have stated, we think it unnecessary to express an opinion 
in regard to the construction of S. 34 as the debt in the present 
case was not barred on the date of the adjudication. 

We therefore hold that under S. 78 (2) a creditor is 
entitled to deduct only the period from the date of adjudica- 
tion to the date of annulment. The decision of the lower 
Court is therefore correct and we accordingly dismiss the 
appeal with costs. 

A. S. No. 450 of 1931.—This appeal also raises the same 
question of limitation, but the facts are slightly different. The 
material dates are as follows :— 

The date of the pronote. 8—1—1920 
The date of the presenta- 

tion of the petition in 

insolvency rn 7—11—1922 
The date of adjudication. 21—3—1923 


The date of the annulment 
of adjudication ae 5-—4—1928 


Acknowledgment of- the 


debt sal 6-——6—1927 
The date of the filing of 
the suit sins 23—9—1929 


But for the acknowledgment relied on, the suit would be 
obviously barred by limitation in the view we have taken in 
the connected appeal No. 449 of 1931. The question is whether 
the acknowledgment on the said date would not save the bar 
of limitation. The learned District Judge has held that the 
acknowledgment relied on cannot have the effect of extending 
the time on the ground that it was made after the period of 
limitation had expired. It seems to us that this view is wrong. 
Under S. 19 of the Limitation Act where before the expira- 


-tion of the period prescribed for a suit an acknowledgment of 


liability is made, a fresh period of limitation shall be computed 


1. (1914) 2 Ch. 68. 
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from the date of the acknowledgment. The word ‘prescribed’ 
in S. 19 of the Limitation Act is not limited to the period in 
the first schedule of the Act; in computing the period prescribed 
the period which a party is entitled to exclude under any law 
for the time being in force should be taken into account. This 
is clear from the recent decision of the Privy Council in 
Magbal Ahmad v. Pratap Narain S gii, where their Lordships 
observe thus: 


“In order to ascertain what is the date of the expiration of the prescribed 
period, the days excluded from operating by way of limitation have to be 
added to what is primarily the prescribed period.” 


If this principle is given effect to, there can be no question 
that the acknowledgment in the present suit was made before 
the expiration of the prescribed period. The suit is therefore 
in time. 

We therefore reverse the decision of the learned District 
Judge and pass a decree in favour of the plaintiff for the 
amount claimed with interest at six per cent. from the date of 
the plaint with costs here and in the Court below. 

K. C. — Appeal allowed. 

PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 


PresENT:—Lorp MACMILLAN, Loro ALNzss, Lorp 
MAUGHAM, SIR SHADI LAL AND SIR GEORGE RANKIN. 


Lal Harihar Pratap Bakhsh Singh 


and another .. Appellants* 
` U 
Thakur Bajrang Bahadur Singh 
and another .. Respondents. 


Hindu Law—Succession—“Male agnate’—Meaning of—Proof of blood 
relationship—Effect of adoption—Burden of proof regarding adoption—Oudh 
Estates Act, 1869, S. 22 (10)—Rule of succession under. 

According to the rules of the Mitakshara ‘male agnate’ denotes a ‘gotraja 
sapinda’, that is, a blood relation belonging to the same gotra. Blood rela- 
tions or sapindas may be related either through males or through females. 
Prima facie sapindas who are related through an unbroken line of male 
descent are gotraja sapindas for by virtue of such unbroken relationship they 
must be of the same gotra. The two conditions laid down by the Board in 
Dulahin Jadunath Kuar v. Raja Bisheshar Bakhsh Singh, (1932) 63 M.L.J. 287: 
L.R. 59 L.A. 173 at 190 (P.C.), which should be satisfied by a person claiming 


ee 
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to be a gotraja sapinda of the propositus are not really independent but inter- 
related, for the first condition will ordinarily be included in the second. 

Adoption does not sever the tie of physical blood relationship but it com- 
pletely transfers the adopted son to the adoptive family as regards legal 
relationship. Consequently a son who leaves his own family ceases to be a 
sapinda of his former relations and a fortiori ceases to bea gotraja sapinda 
of any of them. 

Where it is sought to change the usual course of inheritance on the 
alleged ground of an adoption having been made, it is clearly on the party 
setting up that title against the entrance of the legal heir to prove the adop- 
tion both as regards the power of the adopter to adopt and also as regards 
the fact of the adoption if it be questioned. 

Tarini Charan Chowdhry v. Saroda Sundari Dasi, (1869) 3 B.L.R, 145 at 
159; 11 W.R. 468 at 474, referred to. 

Decision of the Chief Court of Oudh affirmed. g 


Appeals from a judgment and two decreesof the Chief 
Court of Oudh varying an original decree of a Judge of that 
Court. 

The facts of the case and the previous history of the litigation 
appear in the judgment of the Board reported in Dulahin Jadunath 
Kuar v. Raja Bisheshar Bakhsh Singhi. 

A, M. Dunne and J. M. Parikh for Appellants. 

L. DeGruyther and W. Wallach for Respondents. 


r: 31st May, 1937. Their Lordships’ judgment was delivered 
y ; 7 

Lorp MacmıLLAN.—The previous history of this litiga- 
tion is set out in the judgments of the Board delivered in 1930 
and 1932 and reported in Dulahin Jadunath Kuar v. Raja 
Bisheshar Bakhsh Singh, The original plaintiff, Raja Bisheshar 
Bakhsh Singh, who has since died, claimed to be entitled to the 
taluqa of Gangwal in succession to Raja Suraj Prakash Singh, 
the last male holder, who died in 1899. The present res- 
pondents are the two sons of the original plaintiff and as his 
legal representatives have taken his place as plaintiffs in the suit. 

When the case was formerly before the Board the ground 
was cleared of various questions which are consequently no 
longer in controversy. The sole remaining question, which 
was then formulated but not decided, was remitted to the Chief 
Court of Oudh and the present appeal is from the judgmentof 
that Court pronounced in conformity with their. finding on the 
question remitted to them. 

‘By the previous judgments of the Board it has been 
decided in law that the succession to the taluqa is governed by 





1. (1932) 63 M.L.J. 287: L.R. 59 LA. 173 at 190 (P.C). 
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the Oudh Estates Act of 1869 and in particular by S. 22 (10), 
which, as amended in 1910, devolves the succession on “the 
nearest male agnate according to the rule of lineal primogeni- 
ture” ; that the expression ‘‘male agnate,” as here used, is to be 
‘construed according to “the ordinary law which would govern 
the succession apart from the statute—in this case the Hindu 
Jaw of succession according to the rules of the Mitakshara” ; 
and that according to this law “‘male agnate’ denotes a 
“gotraja sapinda’,” that is, a blood relation belonging to the 
same gotra—a word the significance of which is explained in 
the judgment of the Board delivered by Sir Robert Phillimore 
in Bhyah Ram Singh v. Bhyah Ugur Singh and quoted in the 
previous report of the present case at pp. 189-190 of 59 I.A. 
Blood relations or sapindas may be related either through 
‘males or through females. Prima facie sapindas who are 
related through an unbroken line of male descent are gotraja 
‘sapindas for by virtue of such unbroken relationship they must 
ibe of the same gotra. It will thus be seen that the two condi- 
tions which it is stated in the previous judgment of the Board 
(at p. 190 of 59 I.A.) must be satisfied by a person claiming 
to be a gotraja sapinda of the propositus are not really 
independent but inter-related, for the first condition will 
ordinarily be included in the second. 


According to the judgment of the Board of 4th December, 
1930, the original plaintiff “ must be held to have established 


that, in blood relationship, he is the nearest male blood relation 


according: to the rule of lineal primogeniture of Raja Suraj, 
the last male holder of the taluqa.” In the ordinary case this 
finding in fact would have ended the case, for, unless effectively 
challenged in some way, the finding of such physical relation- 
ship inevitably leads to a finding in law that the claimant 
is entitled to succeed as the nearest gotraja sapinda of the 
-deceased. 


But the Board was confronted with an unusual state of 
‘matters. Blood relationship through the male line having been 
found to exist between the claimant and the propositus, identity, 
of gotra as between them was naturally to be expected. But 
at the trial the plaintiff stated quite definitely that his gotra 
was Atri while there was evidence for the defence that the 
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gotra of. the propositus was Vaiyaghra. “It was: ultimately. 
agreed by both parties,” as recorded in the judgment of the. 
Board of 8th March, 1932, (a) that if in fact the-propositus. 
was of the Vaiyaghra gotra and the plaintiff was of the Atri. 
gotra this difference of gotra necessarily led’ to the conclusion, 
that the plaintiff is not an agnate, that is, gotraja sapinda, of 
the propositus, and (b) that such difference of gotra could: 
only be accounted for by adoption into a different gotra of the. 
plaintiff or one of his paternal ancestors since the common. 
ancestor Bhaya Partap Singh.” The parties thus recognised. 
that the claimant and the propositus having been proved to be 
both descended in the male line from a common male ancestor 
their gotras must be identical unless the line of descent could 
be shown to have been broken, and that the only way in which. 
it could have been broken in the circumstances of this case was. 
by adoption. Adoption does not sever the tie of physical blood 
relationship but it completely transfers the adopted son to the. 
adoptive family as regards legal relationship. Consequently a. 
son who leaves his own family and enters by adoption into a. 
different family ceases to be a sapinda of his former rela- 


tions and a fortiori ceases to be a gotraja sapinda of any, 
of them. 


Now this apparent discrepancy between the gotra of the 
claimant and the gotra of the propositus which had emerged in 
the course of the proceedings had never been fully explored: 
No such question was raised in the pleadings nor was the 
matter clearly or adequately placed before either of the lower 
Courts. In these circumstances, on the advice of the Board,. 
His Majesty in Council was pleased on 17th March, 1932, 
to order that the case “be remitted to the Chief Court of Oudh 
in order that the plaintiff may have the opportunity of esta- 
blishing the identity of his gotra with that of Raja Suraj. 
Prakash Singh, becatise upon this issue his success or failure 
in his claim to the taluga will now depend.” 


` The learned Judges of the Chief Court of Oudh, in 
addressing themselves to the qüestion remitted to them, preface 
their judgment, -which is now under review, with a rehearsal 
of the legal position as they conceived it to be. They were. 
apparently apprehensive, in view of the arguments submitted, 
to them, that certain expressions in the judgment of the Board 
might be read as effecting some change i in the accepted law and 
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they were therefore concerned’ to show that the judgment 
rightly read had no such effect. They accurately point out 
that “in the proof of descent from one common male stock 
and through males is implicit the identity of gotra or the com- 
munity of family”—a proposition all the more important by, 
reason of the difficulty of expressing the Hindu “gotra” by, 
such words as “family,” “paternal stock,” or “patriarchal 
stock.” Indeed all that had been decided by the Board was 
that, identity of gotra being in this case challenged by evidence 
inconsistent with such identity, it was necessary for the 
claimant to prove ‘that the continuity of the line of descent 
from the common ancestor downwards is not broken by an 


adoption of any person in the Plaintiff's line into another gotra 
or family.” 


In the general case where it is sought to change the usual 
course of inheritance on the alleged ground of an adoption 
having been made “ it is clearly upon the party setting up that 
title against the entrance of the legal heir to prove the adoption 
both as regards the power of the adopter to adopt and 
also as regards the fact of the adoption if it be questioned ” 
(Tarini Charan Chowdhry v. Saroda Sundari Dasit). In 
the present case the situation was quite unusual. No issue 


had been raised as to a possible break in the line of succes-: 


sion by an intervening adoption; the defendants had made 
no ‘allegation of any adoption .but sought to negative 
the plaintiff’s claim by establishing that one of his alleged 
ancestors in the male line had died childless; the matter of 
the respective gotras of the plaintiff and the propositus arose 
quite incidentally. When the case was last before the Board 
the plaintiff, who was. propounding his title to succeed, was 


found to have asserted, as already stated, that he belonged to. 


the Atri gotra, while for the defence it was maintained that the 
evidence established that the gotra of the propositus was 


Vaiyaghra. This discrepancy obviously had to be cleared up: 


and it was-in these circumstances that the remit was made for 
further inquiry. It was not intended to suggest that there was 

‘a general duty to prove a subsisting title or to negative the 
suggestion ‘of adoption into another gotra. 


The learned Judges of the Chief Court, having before 


them the. aore agreement of parties’ that the alleged. 
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“ difference of gotra could only be accounted for by adoption 
into a different gotra of the plaintiff or one of his paternal 
ancestors since the.common ancestor Bhaya Partap Singh,” 
very properly deal fully with the question whether there had 
been any such adoption, as the only suggested obstacle in the 
way of the establishment of the identity of the plaintiff’s gotra 
with that of the propositus. The defendant.was unable to give 
particulars of any adoption but merely asserted that, the gotras 
being different, there must have been an adoption. The Chief 
Court, however, investigated the whole matter carefully in the 
light of the evidence led and reached the conclusion “ that 
neither Jugraj nor any of the ancestors of the plaintiff in the 
line of descent from Jugraj was ever adopted.” They then 
proceed to state that “the result of this finding is that the 
plaintiff’s gotra is the same as that of Raja Suraj Prakash 
Singh.” This must obviously be so if the only possible ground 
of a difference of gotra is disproved. 

Having decided that there was no difference of gotra the 
learned Judges then proceed to examine the evidence as to 
what was in fact the common gotra of the plaintiff and the 
propositus. As the result of a detailed analysis of the witnesses’ 
statements they “reject [the defendant’s] evidence altogether 
as partly manufactured and partly unconvincing and find that 
the gotra of Raja Suraj Prakash Singh was Atri,” being the 
gotra to which the plaintiff claimed to belong. The Chief 
Court having thus found, on the remit from this Board, that 
the plaintiff had established the identity of his gotra with that 
of Raja Suraj Prakash Singh, the last barrier in the way of 
the plaintiff’s success was removed and the Court gave judg- 
ment in his favour by dismissing the appeal against the | 
judgment of King, J. 

At their Lordships’ bar the appellants did not profess 
themselves able to challenge the findings in fact of the Chief. 
Court either on the question of adoption or on the question of 
the gotra of Suraj Prakash Singh, but maintained that the 
Chief Court had misinterpreted the terms of the remit to them, 
that they had not been directed to try the issue whether there 
had or had not been an adoption in fact, and that they ought 
to have confined themselves to the simple question “as to the 
gotra which was in fact stated and recited on ceremonial 
occasions in the respective families of the plaintiff and the 
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propositus as their gotra.” They further complained that the 
judgment of the Chief Court showed that the learned Judges, 
in approaching and considering the question of gotra, had been 
influenced by unsound views of the law applicable. Their 
Lordships are of opinion that the Chief Court, in their 
determination of the issue remitted to them, quite rightly dealt 
with the question of adoption which, by the recorded agree- 
ment of parties when they were before this Board, was 
recognised as vital, and that in dealing with the question of 
identity of gotra the Chief Court did not misdirect themselves 
in law. Their Lordships agree with the view of the Chief 
Court that “the reference in the judgment [of this Board] to 
the evidence of relatives as to the recitation of gotra at the 
sradh ceremony is only indicative of the nature of the evidence 
which may be produced in this case,” and was not intended to 
limit the evidence to this topic. 

Their Lordships will accordingly humbly advise His 
Majesty that the appeal be dismissed, and that the judgment 
of the Chief Court of Oudh dated 19th December, 1932, be 
affirmed. The appellants will pay the respondents’ costs. 

Solicitors for Appellants: Douglas Grant & Dold. 

Solicitors for Respondents: Hy. S. L. Polak & Co. 

R. C. C. Appeal dismissed. 


B. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE STODDART. 


A. P. M. Syed Ibrahim Sahib and 
Brother (Firm of Merchants 
carrying on business in brass 





vessels, Vellore) .. Appellant* (Plaintiff) 
v. 
V. S. Gurulinga Aiyar .. Respondent (Defen- 
dant). 


Indian Parinership Act (IX of 1932), Ss. 69 and 74—Suit by an unregister- 
ed firm—Registration pending suit—If validates the plaint from date of regis- 
tration—S. 69, if applies: to suits on obligations incurred prior to its enaciment 
—Scope and effect of S.74. 

A firm filed asuit on 12th October, 1933, against a debtor to recover 
moneys due to iton dealings had with him prior to Ist October, 1933, the 
date when S.690f the Indian Partnership Act came into operation. The 
firm was actually registered on 15th January, 1934,-pending suit. No objec- 
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-tion regarding the maintainability of the suit was taken by the defendant till 


at the stage of argument in March, 1935. No application was either put in 
by the plaintiff after registration to be allowed to withdraw the suit and file 
another immediately. 

Held, that notwithstanding the fact that the objection was taken late, the 
suit was not maintainable by reason of S. 69 which is to be interpreted strictly 
and the suit cannot be treated as valid even from 15th January, 1934, as the 
plaintiff had not taken steps to regularise the plaint. 

Ramakrishna Nadar v. Ponnayya Thirumalai Vandaya Thevar, (1935) 69 
M.L.J. 791, distinguished. 

S. 69 is not confined either by the general law or by S.74 to suits in 
respect of obligations incurred after the coming into force of S. 69, that is, 
1st October, 1933, but it applies to all suits filed after that date, as the section 
does not take away any vested rights of parties but only enacts a processual 
rule by stating that prior to bringing a suit the firm must do a certain act, 
namely, get itself registered. 

Danmal Parshotamdas v. Baburam Chhotelal, (1935) LL.R. 58 All. 495, 
followed. 

Surendranath Dev. Manohar De, (1934). L.R. 62 Cal. 213, ale followed in 


‘this respect but not followed, in so far as it holds that the ‘legal proceedings’ 


in S. 74, cl. (b) mean proceedings pending at the commencement of the Act. 
Appeal against the decree of thé Court of the Subordinate 
Judge of Vellore in A. S. No. 97 of 1935 preferred against the 


-decree of the Court of the District Munsiff of Vellore in O. S. 


No. 716 of 1933. 

K. S. Krishnaswami Aiyangar for S. Ramachandra Atyar 
for Appellant. 
‘ -V.C. Viraraghavachari for Respondent. 


The Court delivered the following 

JupGMENT.—The appeal is by the plaintiff. The plaintiff 
isa firm and the suit was against a debtor of the firm to 
recover money due on dealings. The suit was filed on 12th 
October, 1933, that is, it was presented into Court on that day 
and it was admitted to the file on 20th November, 1933. The 
Partnership Act IX of 1932 came into force on Ist October, 
1932, except S. 69 which came into force according to S.1 (3) 
of the Act on 1st October, 1933. And the question for deci- 
sion in this suit is whether, having regard to the provisions of 
S. 69 the suit is maintainable. S. 69 (2) is: 


“ No suit to enforce a right arising from a contract shall be instituted in 
any Court by or on behalf of a firm against any third party unless the firmis 
registered, and the persons suing are or have been shown in the Register of 


` firms as partners in the firm.” 


This suit was instituted after Ist October, 1933, and the 
trial Court and the Court of first appeal have both held that it 
is not maintainable, because the plaintiff firm was not t register- 
ed on 12th October, 1933. 
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Another point that-arises in the suit is this. The plaintiff 
‘did actually get itself registered on 15th January, 1934; and it 
‘is contended that the lower Courts were wrong in not holding 
that the suit could be treated as valid as from that date. 

Two arguments have been put forward on appeal. The 
first is that the right to bring a suit without being registered as 
a.firm to recover this debt was a right which had vested before 
the passing of Act ‘IX of 1932, and so is not affected by the 
provisions of that Act. That is the argument founded on 
general principle, and it is also contended that S, 74 of the 
‘Act confirms this principle. , ` 

` The second argument relates to the farther point which I 
have just mentioned, namely, that the lower Courts should 
have treated the suit as valid as from the date when the firm 
became registered. 

The relevant words of S. 74 are as follows: 


“ Nothing in this Act shall affect or be deemed to affect— 
(a) any right, title, interest, obligation or liability already acquired, 
‘accrued or incurred before the commencement of this Act, or 
(b) any legal proceeding or remedy in respect of any such right.” 


Before examining the- principal argument in the appeal 
which is briefly that S. 74 merely enunciates ‘the general prin- 
ciple that new enactments cannot retrospectively affect vested 
tights unless by express provision in the enactments themselves, 
I would observe that the legal proceedings indicated in S. 74 
(b) have been interpreted in some decisions to mean proceed- 
ings pending at the commencement ofthe Act, and it is argued 
asa preliminary point that that interpretation is not correct. 
With all respect to the learned Judges who decided those cases, 
namely, Surendranath De v. Manohar Del and Firm Krishen 
Lal v. Abdul Ghafur2, I must say that I find myself in agree- 
ment with the learned Government pleader who appears for the 
appellants on this point. There appears to be no reason why, 
if the legislature intended to confine the operation of S. 74 
only to suits and proceedings' which were pending at the time 
of the commencement of the Act, they should not have said so 
in express terms. One finds such provisions in other enact- 
ments. On the main point, however, namely, that S. 69 either 
‘by the general law or by reason of the operation of S. 74 has 
mo retrospective effect, I find myself unable to agree with the 
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Firmof learned Counsel for the appellant. The argument, as I have 
PE boc said is that the firm, prior-to the passing of thé Act had the 
Sahib’ right to sue for debt without being registered, that right was 
Gacuthiss a vested right which cannot be taken away by the Act, and. 
Alyar. therefore since the cause of action accrued before the Act the 
plaintiff firm can bring exactly the same kind of suit as it 

could before the Act, that is, without first getting itself regis- 

tered under Ch. VII of the Act. In my opinion the only right 

which is affected by S. 69 is a processual right. Before the 

Act the firm had acquired rights under its contract with defen- 

dant. Those rights are not affected or impaired by the pass- 

ing of the Act. Before the Act the firm could have brought a 

suit against the defendant to enforce that contract. The right 

to bring a suit is not impaired by the passing of the Act. So- 

far as I can see the only difference is that prior to bringing the 

suit the plaintiff firm must now do a certain act, namely, get. 

itself registered in the office of the Registrar of firms, and 

I think that is a processual matter. Therefore though the 

general principle relied upon by the learned Government. 

Pleader cannot be gainsaid, and while it cannot be denied 

that it applies to protect all vested rights from the retros- 

pective effect ofnew enactments, this, in my opinion, is the- 
exception, namely, when the right relates to procedure in 

which the litigant has not got a vested right. I cannot, how- 

ever, omit to set out the argument in its strongest form which 

has now been put forward on behalf of the appellant, 

namely, that the right indicated in S. 74 (a) is a right of 

action, and if S. 69 can be construed as affecting the right of 

action which the plaintiff firm had before the Act that section. 

is nullified by S, 74. Ihave given that argument my careful 
consideration and I feel that the right of action in this case is. 

not affected, as such, by S. 69. The plaintiff firm has still got: 

that right, the same right as it had before the Act was passed.. 

What has been altered is the mode in which the firm“ can. 

enforce that right. Formerly, it had only to file a suit into- 

Court. Now before filing a suit the firm has to get itself 
registered, and that, as I have said is a matter of alteration in 
procedure which the law is perfectly competent to effect. This. 

is the view of the section taken in the Allahabad High Court 

in Danmal Parshotamdas v. Baburam Chhotelali. 


me 


1. (1935) I.L.R. 58 All, 495 at 499. 
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My attention has been drawn to several decisions in India 
in which the general principle has been affirmed. ‘The first of 
these is G. Lee Morris, Esquire v. Sambamurthi Rayar1, That 
was a case where the landlord sued to recover arrears of rent. 
The suit was instituted in April, 1869, and included arrears 
which were due for 1865-66, before the passing of Act VIII 
of 1865. The new Act governed the relations between landlord 
and tenant at the time of the suit, and according to S. 7 of 
that Act no suit to enforce the terms of a-tenancy could be 
maintained unless pattas and muchilikas had been exchanged. 
The defendant in the Madras High Court Reports suit contended 
that so far as rent due for 1865-1866 was concerned the suit 
was unsustainable, since patta and muchilika had not been 
exchanged. The fact however was that at the time when the 
arrears accrued, the Act had not come into force, and it was 
not necessary in order to enforce the recovery of those arrears 
that patta and muchilika should have been exchanged ; and it 
was held in that case that S. 7 of the Act had no retrospective 
effect. 


The exchange of patta and muchilika of course had 
nothing to do with the procedure by which the law was put 
into motion. The procedure was, as everybody knows, by, 
instituting a suit in the Court of the Collector. The right to 
recover arrears even though no patta and muchilika had been 
exchanged was a vested right prior to the passing of the Act. 
Another important case cited in this connection was Promatha 
Nath Pal Chowdhuri v. Mohini Mohan Pal Chowdhuri2. That 
case arose out of a difference between S. 66 of the present 
Code of Civil Procedure and the corresponding S. 317 of the 
Code of 1882. The latter barred a suit by the real owner 
against the benamidar purchaser at Court auction of property 
sold under a decree, but not against the purchaser’s assignees. 
The new S. 66 barred suit by the real owner against any person 
claiming title by virtue of the Court auction-purchase. The 
suit related to a court auction-purchase which was confirmed 
on 30th July, 1906, but in which the sale certificate was not 
taken out till 24th April, 1909. The suit was filed after 1909 
when the present Code of Civil Procedure had come into force. 
It was held that the rights of the parties were governed by 


1. (1871) 6 M.H.C.R. 122. 2. (1920) I.L.R. 47 Cal. 1108. 
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S. 317 of the old Act, in other words, S. 66 of the new Act 
could not operate to take away the right which had been vested 
before the commencement of that Act. In this case, therefore 
the vested right was a substantive right. The new Code took 
it away absolutely. It was not a case where the new Code 
merely effected an alteration in the mode of enforcing that 
right. 

In the case of The Attorney-General v. Sillem and others 
the principal point for decision was whether the Barons of the 
Court of Exchequer had the delegated power under S. 26 of 
22 and 23 Victoria, Ch. XXI, to extend certain provisions of 
the Common Law Procedure Act, 1854, to the revenue side of 
the Court of Exchequer. One of the results of such extension 
was td’ create a right of appeal to the Court of Exchequer 
Chamber from the verdict of the Court of Exchequer. The 
point was decided in the negative. It was held that the Barons 
had no such power under the aforesaid section of 22 and 23 
Victoria, Ch. XXI. But two of the learned Lords who decided 
that case held the opposite view, and proceeded to consider 
the further point whether this alteration in the law could 
affect pending actions. That point was very pertinent to the 
case, because, the respondents had obtained a verdict in the 
Court of Exchequer before the Barons of the Exchequer made 
the rule aforesaid and claimed that the new rule could not ope- 
rate retrospectively so as to give appellant the right of appeal. 
Concerning the question whether the new rules affected pending 
actions Lord Wensleydale said (page 762 of the report) : 


“A question has been presented to our attention, which must be now 
considered. Was it competent for the Judges of the Exchequer to alter the 
Jaw as to then pending proceedings, and to enact provisions at the time. 

so as to affect the verdict, which the claimant then had, which was 
subject only to the then existing law, and make it subject to another mode of 
enquiry? I was much impressed with this objection at first, and was fora 
time strongly inclined to think that it was well-founded, and that the new 
rules, though operative as to all future suits, were not operative in this. But 
further argument, and a full consideration of this question, have satisfied me 
that this objection is not well-founded.” 


Page 763— 


n . . . Ithinkthatif it were an alteration in the mode of pro- 
ceeding only, to the prejudice of the claimants, the objection would not pre- 
vail. It is clear that there is a material difference when an Act of Parliament 
is dealing with aright of action already vested not intended to be taken 





1. (1864) 10 House of Lords 704: 11 E'R. 1200. 
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away; and when it is dealing with mere procedure to recover those rights, 
which it may be quite reasonable to regulate and alter.” 


Page 764— 
“The right of the suitor is to bring the action, and to have it conducted 
in the way and according to the practice of the Court in which he brings it; 
and if any Act of Parliament, or any rule founded on the authority of the Act 
of Parliament, alters the mode of procedure, then he has a right to have it 
‘conducted in that altered mode. That, therefore, takes away nothing. The 
right of action does not constitute a title to keep all the consequences of the 
Tight as they were before. It gives the right to have the action conducted 
according to the rules then in force with respect to procedure. I am, therefore, 
clearly of opinion, that if the provisions of the rule had been in an Act of 
Parliament of the same date, the Act would have affected existing suits, and 
would unquestionably have given an appeal in suits in which verdicts were 
already obtained.” ; 
I may add that in the case already cited Surendranath De 
v. Manohar Det it is held that S. 69 is operative not to affect 
an existing right, but merely to make an alteration of procedure 
to enforce that right. Though as I have said I do not find 
myself in agreement with the construction of S. 74 adopted by. 
the learned Judges in that case, their interpretation of S. 69 is 
in my view, if I may say so with respect, a correct one. The 
same conclusion has been reached in recent cases of this Court. 
The case at Parinchu v. Ravi Varma? is one instance. 


I now come to the second argument which has been raised 
in the appeal and that is, that although the suit may have been 
bad at the time of the institution, the Courts below should 
have held that it was good from the date when the firm 
got itself registered. In support of this argument the case 
reported as Ramakrishna Nadar v. Ponnayya Thirumalai 
Vandaya Thevar8 is cited. That was a case where the plaintiff, 
‘having applied to be allowed to sue as a pauper and his appli- 

-cation having been refused subsequently instituted a suit in the 
ordinary manner. But he did so without first paying the costs 
of the pauper petition to the defendant. The suit was accord- 
ingly dismissed, though prior to the dismissal of the suit he 
had deposited the costs in question. It was held by this Court 
on the appeal of the plaintiff that ‘the Court below need 
not have dismissed the suit altogether, that it was unnecessary 
to go through the formality of a dismissal and re-institution 
the next.moment after payment of the costs of the pauper 

eer Ge * K (1934) LL.R, 62 Cal. 213. 

2. (1936) 45L.W. 276... ` .3. (1935) 69 M.L.J. 791. 
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application. The words of O. 33, r. 15 are: 


“ The applicant shall be at liberty to institute a suit in the ordinary 
manner provided that he first pays the costs, etc.” 


And these words in my opinion have the same effect as. 
S. 69 (2) of the Partnership Act, which is that no suit 
to enforce a right shall be instituted unless the firm is regis- 
tered. O. 33, r. 15 might read ‘no suit shall be instituted by 
the applicant unless the costs of the pauper petition are first 
paid.” On the analogy, therefore, of this decision in Rama- 
krishna Nadar v.*Ponnayya Thirumalai Vandaya Thevar! it is. 
contended by the learned Government Pleader that the appel- 
lant’s suit should not have been dismissed but should have been 
regarded as instituted on the date when the firm was register- 
ed which was 15th January, 1934; and in support of this. 
argument it is pointed out that the defendant in the suit was. 
not aggrieved by the delay or default in getting the firm regis- 
tered, because he raised no objection to the progress of the suit 
while the trial was going on, but only at the stage of argument 
did he disclose the fact to the Court that the suit had been filed 
at a time when the firm was not registered. In my opinion, 
the circumstances of this case are different from those in 
Ramakrishna Nadar v. Ponnayya Thirumalai Vandaya Thevart. 
The circumstances of the two cases would be similar if in the 
present case the plaintiff firm had come to Court on t5th 
January, 1934, and asked to be allowed to withdraw his suit on 
the ground that it was incompetent and to file another 
immediately. It was not until a year later that the Court in 
the present case was informed that the suit as filed was 
incompetent. The defendant in the ordinary course must be 
taken to have assumed when the suit was filed that the plaintiff 
firm was a registered firm and that it was registered under the 
style and title found in the plaint. But, when in March, 1935, 
after the trial was over, the defendant discovered that the suit 
firm had not been registered at the time of the plaint, then only 
was he in a position to ascertain the real identity of the plaintiff 
by consulting the certificate of Registration. I do not say that 
he was actually prejudiced in the present case; but certainly, 
cases can be imagined in which the certificate of registration 
might disclose some change in the nature of the firm which 
would support a possible defence against the claim. On the 


~ 1. (1935) 69 M.L.J. 791. 
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whole, therefore, I am inclinedito interpret S. 69 strictly and 
to hold that the suit instituted contrary to its provisions is bad 
and cannot be subsequently validated by. compliance with those 
provisions. In the result this second appeal is dismissed with 
costs. 

Leave to appeal is requested'and it is granted. 

S. V. V. Appeal dismissed: 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. Justice Kine. 

Malai and others .. Accused* in Calendar Case 
No. 95 of 1937, on the 
file of the Court of the 
Town Sub-Magisirate of 
Trichinopoly. 

Criminal Procedure Code (V of 1898), S. 252—Magistrate issuing summons 
for an offence under S. 426, Indian Penal Code—Accused appearing before 
+Ahim—Magistrate changing his mind and proceeding to act under S. 252, 
Criminal Procedure Code—Magistrate not precluded from framing a fresh 
charge. 

Where a Magistrate issued summons to the accused for an offence only 
under S. 426, Indian Penal Code, and when the accused was brought before 
him, he did notapply S. 242, Criminal Procedure Code, but informed him then 
-and there that on reconsideration he held that other offences also were dis- 
‘closed by the complaint and proceeded from that moment to apply S. 252, 
‘Criminal Procedure Code, the decision in Rajaratnam Pillai, In re, (1936) 70 
M.L.J. 340: LL.R. 59 Mad. 442, does not and cannot apply, as in that case the 
Magistrate had not only taken cognisance of an offence triable only under 


‘Ch. XX of the Code but had actually applied Ss. 242 and 244 and taken 
-evidence. 


Rajaratnam Pillai, In re, (1936) 70 M.L.J. 340: I.L.R. 59 Mad, 442, distin- 
guished. : 


Case referred for the orders of the High Court, under 
_S. 438 of the Criminal Procedure Code, by the District Magis- 


trate of Trichinopoly in his letter Cr. R. C. No.2 of 1937, 
dated 6th May, 1937. 


The following summary-of the facts is taken from the order of 
reference made under S. 438 by the Magistrate to the High Court. 
The petition out of which the reference arose was filed under 
Ss. 435 and 438, Criminal Procedure Code, to call for the records in 
C..C. No. 95 of 1937 on ‘the file.of the Trichinopoly Town Second 


* Cri. R. C. No. 333 of 1937. . 18th August, 1937. 
(Case Refd. No. 24 of 1937). 
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Class Magistrate and to report to the High Court the illegality of: 
the proceedings of that Court in certain respects. 


. The first point taken was that the complaint purported to be: 
for an offence under S. 500, Indian Penal Code, in addition to other 
offences; that an offence under S. 500 cannot be tried by the 
Second Class Magistrate and that therefore he had no jurisdiction 
to receive the complaint and record the sworn statement. The 
Second Class Magistrate held that the complaint did not disclose 
an offence under S. 500 but one under S. 504. The District Magis- 
trate held there was no substance in this objection, 


The second point taken was this.. The lower Court having 
recorded the sworn statement took the case on file against all the- 
accused for an offence under S. 426, Indian Penal Code, and issued 
process to the accused in respect of this offence alone; and when 
the accused appeared, instead of examining the accused in respect 
of the offence under S. 426, Indian Penal Code, and following the 
procedure applicable to summons cases, the Second Class Magis- 
trate, on reconsideration apparently holding that the complaint 
disclosed also offences under Ss, 452, 504 and 506, Indian Penal 
Code, triable for warrant case procedure adopted the procedure 
for trial of warrant cases and ultimately framed charges, 
against the accused not only for an offence under S. 426, 
Indian Penal Code, but also for offences triable under 
warrant case procedure. The District Magistrate felt that this 
was covered by In re Rajaratnam Pillail and that therefore 
the Second Class Magistrate was precluded under S. 246, Crimi- 
nal Procedure -Code, from ‘framing a charge, for an offence 
not triable as a summons case and therefore reported the case 
for orders of the High Court with a recommendation that the’ 
proceedings of the Second Class Magistrate. may be set aside, and 
that the case may be sent back for trial only for an offence under 
S. 426, Indian Penal Code, i 


Public Prosecutor on behalf of the Crown. ` 
Acctised not represented. 
The Court made the following ed 


OrpvEr.—This reference-is made on the assumption that 
the facts are governed by a decision of my own reported in 
Rajaratnam Pillai, In re1. The facts are obviously distingui- 
shable. In Rajaratnam Pillai, In re1, I had to deal with a case’ 
in which the Magistrate had not only taken cognisance of an’ 


- “4? (1936) 70 M.L.J. 340: LL.R. 59 Mad. 442. 
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offence triable only under Chapter XX of the Code but had. 


actually applied Ss. 242 and 244 and taken evidence. In the 
present case though the Magistrate had issued summons to the 


accused for an offence under S. 426 only he did not apply, 
S..242 when the accused was brought before him, but inform- 


ed him then ‘and there that on reconsideration he held that 


other offences also were disclosed by the complaint, and pro- 


ceeded from that moment to apply S. 252. 


- -It is no doubt stated with some lack of precision in 
Rajarainam Pillai, In rel, that when once a Magistrate has 
‘taken cognisance of’ an offence which is triable only accord- 
ing to the procedure applicable to summons cases, etc., but the 
argument is clear that I was concerned solely with Chapter XX 
and the provisions of S. 246. A situation such as has-now 
arisen was not then contemplated and was obviously not being 


considered. I accordingly hold that the decision in Raja- 


rainam Pillai, In rel, does not and cannot apply to the facts of 
this case. 


That a Magistrate has power to change his mind in regard 
to the exact offencés which a complaint discloses before he’ 


begins to enquire into the. case cannot be denied on general 
principles—and even if it be argued thatin the present case he 
has impliedly dismissed a complaint under other sections of 
the Penal Code than S. 426 he still has power to re-entertain a 


complaint on the same facts without the need of any action by, 
any superior Court. (Vide Emperor v. Chinna Kaliappa 


Gounden2 and Ponnuswami Gounden, In re3.) 


In the result I am unable to accept the learned Magis- ` 


trate’s reference and must decline to interfere. 


S. V. V. see Reference not accepted. 


le (1936) 70 M.L.J: 340: LL.R. 59 Mad. 442. 
* 2. (1905) 16 M.L.J. 79: LL.R. -29 Mad. 126 (F.B.).- 
3. (1931) 62 M.L.J. 469: LLR. 55 Mad. 622° (F.B.). - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mnr. Justice VENKATASUBBA Rao AND MR. 

JUSTICE VENKATARAMANA Rao. 

Seshan Pattar’s son Ambi alias Subra- 


manian Pattar and another .. Petitioners* (Plaintiff 
and nil) 
v. 
Thandan Kavukal Veeran’s son Kelan 
and others .. Respondents (Defen- 


dants 1 to 3). 


Civil Procedure Code (V of 1908), S. 64—Successive attachments—Right 
to recover rent under later attachment—Morigage executed by judgment- 
debtor between first and second attachments—Right of mortgagee to rents of 
property—Practice—Mortgage executed by mortgagor in favour of manager 
of joint family—Suitt for recovery of rents—Other coparcener impleaded as 
party—Adverse decision of Court—Appeal by other coparcener—Maintaina- 
bility—Limitation Act, 1908, S. 22. 

Under S. 64, Civil Procedure Code, any private alienation of property 
pending an attachment would be void only as against all claims enforceable 
under that attachment. On 11th November, 1927, one K, who had ftéd a 
suit against R, attached certain land before judgment. On 8th December, 
1927, a decree was made in that suit and the attachment was confirmed. On 
24th June, 1928, the attached land was mortgaged to one S. On 12th Septem- 
ber, 1928, K, the decree-holder, attached the rents due in respect of the land 
for a particular term and he got himself appointed receiver in execution for 
the purpose of collecting the rents attached. The question was raised 
whether the mortgagee or the decree-holder-receiver was entitled to the 
rents claimed. 

Held, that the claim of the decree-holder was under the second and not 
the first attachment, and the mortgage having been executed earlier, the 
mortgagee’s right to the rents was not affected by reason of the subsequent 
attachment. 

Mina Kumari Bibi v. Raja Bijoy Singh Dudhuria, (1916) 32 M.L.J. 425: 
L.R. 44 I.A. 72: I.L.R. 44 Cal. 662 (P.C.), relied ori. 

A mortgage was executed in favour of 4, the manager of a joint Hindu 
family. Subsequently there was a partition under which the mortgage debt 
was allotted to the share of R, a brother of 4. The partition deed was how- 
ever not registered and therefore became inadmissible in evidence. 4 filed 
a suit for rent on the foot of the mortgage and prayed that a decree might be 
passed in his favour or in favour of R, who had been impleaded as party. 
The suit was dismissed and R preferred an appeal. 

Held, that the appeal preferred by R was competent, as he was à party on 
record and as he was affected by the adverse judgment. of the trial Court. 
Evenif he had not been on record it would be open to him as a member of 
the joint family entitled to the mortgage-debt to prefer the appeal with the 
Court’s leave. i 





* C. R. Ps. Nos. 1923 of 1929; 74.and 75 of 1930, 15th January, 1937. 
163 and 164 of 1930, 172 to 174 of 1930, 219 óf 
1935 to 246 of 1935 and 581 of 1935.- 
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The general rule enacted in S. 22 of the Limitation Act-ds to the effect of 
‘substituting or adding a new party is subject to certain exceptions mentioned 
in cl. (2) of that provision, one of them being that the rule of limitation 
enacted in the main part does not apply where there has been a transposition 
-of the parties already on the record. 


Petition under S.. 25 of Act IX of 1887 praying the High 


‘Court to revise the decree of the Court of the District Munsiff - 


of Palghat dated 11th April, 1929 and made in Small Cause 
Suit No. 2 of 1929. 

B. Sitarama Rao, T. S. Anantaraman, A. Ramamurti, C.S. 
Swaminathan, C. K. Viswanatha Aiyar and K. Kuttikrishna 
Menon for Petitioners. 

P. Govinda Menon, C. Vasudeva Mannadiar and D. A. 
Krishna Variar for Respondents. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J—These are two batches of civil 
revision petitions and although they both arise out of similar 
claims, the contentions that have been put forward and there- 
fore require to be considered are different. Fora proper 
appreciation of the points raised, it will be necessary at the 
outset to set out the relevant dates. 

(i) On 11th November, 1927, Kunjunni Nair (the respon- 
dent) in the suit filed by him against one Ramaswami Pattar 
(O. S. No. 45 of 1927) attached the land in question before 
judgment. aa 

(ii) On 8th December, 1927, a decree was made in that 
suit and we understand (although this is of no consequence) 
that in it was specifically mentioned that the attachment before 
judgment was confirmed. 


~ (iij On 24th June, 1928, the suit land, attached as 
` mentioned above, was mortgaged to Ambi alias Subramania 
Pattar (the petitioner before us) who, on the strength of his 
mortgage, filed most of the suits in the Courts below claiming 
rent. 


holder in O. S. No. 45 of 1927, attached the rents due in. 

respect of the suit land for a portion’ of the year 1104 (1928: 

A.D.) payable in the month of Kanti. As will be observed; 

what was: attached before judgmént: was the land itself; the 

attachment now effected was of the rents due for a-petiod. -+ 
92 


(iv) On 12th September, 1928, Kunjunni Nair, the decree-. 
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- (v) On 15th November, 1928, Kunjunni Nair, the deéree- 
holder, was appointed receiver in execution for ‘the pubes of 
collecting the rents attached. 


In the first batch of Petitions (Nos. 1923 of 1929, 74 oe 
1930, 75 of 1930, 163 of 1930,,164 of 1930 ‘and 172 to 174 of 
1930) the question raised is, which of the two:persons has a 
valid right to ‘the rents claimed--Ambi the mortgagee or 
Kunjunni Nair, the decree-holder-receiver? As will appear 
presently, in-the second batch of cases the mortgage in favour 
of Ambi was impugned as fraudulent, but that contention does, 
not seem to have been raised in the lower Court in the present, 
batch: The.only question therefore that arises for decision in 
the first batch of petitions, as already stated is, which of the 
two rival claimants is entitled to the rents? It was argued by 


Mr. Govinda Menon for the respondent that the mortgage in 


favour of Ambi, effected as it was during the subsistence of, 
and contrary to, his attachment, would be void. If this con- 
tention were right,'Ambi’s claim to ‘rent’ would fail, But the’ 
learned Counsel’s argumient ignores, as Mr. Sitarama Rao. 
tightly points out, the effect-of the cardinal words in S. 64, 
Code of Civil Procedure, which makes it perfectly clear that 
any private alienation pending an attachment is to be void only 
“as against all claims enforceable under the attachment”. 
The question shortly. therefore is, does.the. claim put forward 
on behalf of the receiver answer this description? The trans- 
fer in. favour of Ambi was made, as-the dates show, -subse- 
quent to, the first attachment, but what we have to decide is 
whether the. claim now made by-the respondent is one arising. 
under that attachment, for, the effect of the-section is, not that 
a private transfer is absolutely void but void only as against’ 
the claims enforceable under the attachiient: -If theréfore the 
respondent’ s claim-can in law be. regatded: as one made under 
the first attachment, it must takë ‘precederice of the mortgagee’s 
tight. But the claim to rent which the respondent -puts for- 
ward, arises not in virtue „of the first attachment but of the 
second: It is perfectly true‘that the: decree-holder:could have 
taken. further: proceedings without effecting a second attach- 
mènt, but. what in actual. fact happened was, that the rents. as- 
distinguished : from the property were-attached and. they-were, 
the: subject-matter. of the second attachment ‘and it .-was in. 


furtherance of the-last:mentioned attachment that-the. receiver. 


ors 
` 
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was appointed. The private transfer in. favour of Ambi was 


on a date previous to the second attachment and could not be- 


affected by any claim arising under it. Going back to the first 
attachment effected of the land, granting that this was follow- 
ed up by further proceedings, would the purchaser at an execu- 
tion sale or, for that matter, a receiver that might be appointed 
in execution, be entitled to the rents? It cannot admit of doubt 
that such a person can have no claim to the rents during the 
intervening period, that is, between the date of the attachment 
of the land and the Court sale, or, the appointment of the 
receiver, as the casé may be. In short, the claim.of the respon- 


dent is one arising under the second-and not the first attach-: 


ment, and the transfer in. favour of Ambi, though subsequent 


to the latter, was antecedent to the former and it follows from: 


this, that the :respondent’s contention cannot prevail. Mina 
Kumari Bibiv. Raja Bijoy.Singh Dudhurial is an instructive case. 
There were two decrees and there was an attachment under 
each of them. The private transfer in favour‘of the appellant 
was made five years after the attachment A but one day before 
the attachment B and it was at the sale held in pursuance of 
the attachment B that the respondent purchased: the property. 
Held, that the earlier attachment, ‘whether it -was subsisting 
or -not, did not give the respondent any right to the property. 
as against the appellant. Referring to S. 276 of the Code of 
1882, corresponding to S; 64, their Lordships observe: 

ries That. “section provides that when‘an attachment has been made as there 
déstribed any private’ alienation of the property attached during the continu- 
ancé-of ‘the attachment shall be void against dll claims enforceable under the 
attachment: Ex. hypothesi, the alienation to the plaintiff was not during the 
continuance, of the attachment in‘execution Case No. 16 of 1907, or, in other 


words, the aitachment u under which the execution sale to the decree- holder 
was made: Therefore it cannot be avoided by that attachment. a 


“In the result, the following civil revision petitions (Nos. 
1923 of 1929, 74 of 1930 and 172 to ‘174 of 1930) are allowed; 
put we make no, order as to ‘costs here.or in the Court below, 
In each case, there will be a decree for. the amounted claimed.’ 

C. R.: Ps. Nos: 163: and - 164- of, 1930 of this. batch have 
been settled and withdrawn. ‘Dismissed. , No costs. 

C. R. P: No. “75 of 1930: —In: this, the- receiver ‘is the 
petitioner and: not aoe From what ` we have said, it sen OW 





1: (1916) 32 N.LJ. 425: Ë.R; 441A; 72's LER. 44 Cal. 662 (ic). S 
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that this petition also should stand dismissed. There will be 
no order as to costs either here or in the Court below. 


We now turn to the second batch (C. R. P. Nos. 219 of 
1935 to 246 of 1935 and 581 of 1935). Here, as already 
observed, the mortgage in favour of Ambi alias Subramania 
Pattar was impeached, but the lower appellate Court has 
found, differing from the Court of First Instance, that the 
transaction is valid and we see no reason for disturbing that 
finding of fact. 


But the question that has been argued, arises in somewhat 
curious circumstances. Ambi, on the date of the mortgage in 
question, was the manager ofa joint Hindu family consisting 
of himself and his brothers Narayana Pattar and Rama Pattar. 
Subsequently there was a partition and it was to Rama Pattar 
that the debt evidenced by the mortgage was allotted. The 
partition arrangement was in writing, which however was not 
registered. Under the decisions, such a writing, though afford- 
ing evidenceof a division in status, is inadmissible for proving 
the terms of the partition. Ambi, realising this, filed suits for 
rents in his own name, impleading, however (quite unneces- 
sarily), Rama Pattar as defendant. The first Court, holding, as 
already stated, that the mortgage in his favour was fraudulent, 
dismissed his suits. The learned District Judge on appeal, 
though he reversed the first Court’s finding of fact, still 
confirmed its judgment. It happened in this way. The appeals 
before him were filed not by Ambi, the unsuccessful plaintiff 
but by Rama Pattar who, as already stated, was impleaded as 
defendant. The learned Judge held that the appeals filed by 
him were incompetent and dismissed them for that reason, 
thus upholding, though on a different ground, the first Court’s 
judgment. The short question is, were the appeals filed by 
Rama Pattar incompetent? The partition arrangement not 
having been registered, the suits, it must be held, were properly 
instituted in the name of Ambi. He was not only the manager 
of the family but the person in whose name the mortgage was 
taken. So he rightly instituted the suits as plaintiff ; but should 
the Court hold that the writing was admissible, the right 
would vest in Rama Pattar, in whose favour alone a decree 
could be passed. Therefore it is not surprising that Ambi 
claimed that a decree either in his favour, or, in favour of 
Rama Pattar, in the alternative, should be passed. But, whether 
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the procedure was right or wrong, he was there on the record 
as a party and the judgment dismissing the suits negatived his 
right. We fail to see why in these circumstances he should not 
have an independent right of appeal. Ambi, who had nothing 
to lose by the adverse judgment, was content to leave the 
matter there. But does that prevent any member of the family, 
whose interest is imperilled, from filing an appeal? To all 
intents and purposes, the mortgage still remained the property 
of the joint family; that is the effect of the partition arrange- 
ment being inadmissible in evidence. If this be so, it ought to 
be open to any member of the joint family to challenge the 
judgment’ negativing its right. Raman Pattar was one such 
member and even had he not been on the record, it would have 
been open to him, with the Court’s leave, to file an appeal. 
But, owing to what must now be regarded as an accident, he 
was on the record as a party and that, if at all, should be an 
additional ground for holding that the appeal was competent. 

The lower Court observes that had Raman Pattar applied 
to it to be transposed as plaintiff, his application would have 
been barred by limitation. This question does not really arise 
but we must point out that the learned Judge’s view is wrong. 
The general rule enacted in S. 22 of the Limitation Act as to 
the effect of substituting or adding a new party is subject to 
‘certain exceptions mentioned in cl. (2) of that provision, one 
of them being, that the rule of limitation enacted in the main 
part does not apply where there has been a transposition of 
the parties already on the record. 

In the result, except as regards the petition to be mentioned, 
allthe other petitions are allowed; in each case the plaintiff will 
have a decree for the amount claimed. There will be no order 
as to costs either here or in the Courts below. As to C. R. P. 
No. 581 of 1935, it is dismissed but without costs. 

We have now to make orders in respect of certain matters 
which are common to both sets of civil revision petitions. The 
need for those orders has thus arisen. In the first place, the 
tenants have not been represented in this Court. Secondly, 
while general questions have been argued, the counsel have not 
‘been in a position to deal with such facts as are peculiar to 
each case. The following order is made by consent. 

1. Mr. Govinda Menon believes that in some cases to 
which Ambi or his brother has been a-party, the claim of his 
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client has been affirmed to rents due from some tenants. If 
any such judgments are produced in three weeks from to-day 
the decrees in the concerned cases will be vacated; otherwise 


‘they will stand. 


2. If in any one of the cases ‘before. us the tenants have 
pleaded that rents had previous to the suits been paid to the 


‘respondent, to that extent there will be no decrees against the 


tenants and this will be taken note of by, the office when draft- 


‘ing the decrees. 


3. -If the respondent, in Sartai of the lower Court’s 
decrees, has before this date, been paid by any of the tenants, 


any- rents, the petitioner or his brother will not be entitled to 


have restitution of those rents. Itis stated that wherever 
there has been such receipt of rents, it has been under orders 
of Court. 


B. V. V. pene 7 Order made. 


-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice Newsam. 
Ramakkal and others .. Petitioners* (Accused), 


Indian Penal Code (XLV of 1860), S. 411--Money found—Intention to 
misappropriate—No actual conversion to use—Charge under S. 411, inappli- 
cable, ‘ 

A person lost from his shirt pocket four currency notes of the value of 
one hundred rupees each. The four notes were picked up by a child of six 


‘and a wrangle arose between the child that picked them up and another for 


the possession of all the notes. Attracted by the quarrel a passer-by 
snatched them in order to give them to the father of the child, but he was 
met by accused 1 who claimed prior right to them. Accused 2 and 3 had each 


‘a one hundred rupee note from accused 1. On enquiry by the owner 
-the matter was investigated with the result that all the three accused 


produced the notes.’ On the question what, if any, offence was committed, 
-© Held, that the charge framed under S. 411, Indian Penal Code, was 


‘inapplicable to the facts and tended to obscure the realissue. If the facts 


proved that actual appropriation of the notes was made or that the accused 


-actually converted the notes fo their own use then only the offence committed 
by all the three accused would be clearly an offence of criminal misappropria- 
tion. 


Petition andei Ss. 435 and 439 Of the Code of Criminal 


` Procedure, 1898, praying the High Court to revise the order of 
the- Court. of the Stationary Sub-Magistrate of Gobichetti- 


palayam dated au April, 1937,-and made in C. C. No. 700 of 


O AChR. C. No. 296. 0f 1937. ` Peat » 23rd September, 1937, 


- Cr: Re P: No. 272 of. 1937. - 
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1936; framing the charge against the acciised under S. 411, 
‘Indian Penal Code. 

K.S. Jeane siyar and C. K. Venkatanarasimham for 
Petitioners: 

Public Prosecutor on behalf of the Crown. 

_ The Court made the following : 

ORDER, —This is a revision petition asking the Court 
‘to quash a “charge framed under S. 411, Indian Penal: Code, 
against three persons. ar: 

` The facts appear to be as follows :— 

P.W. 2 while waiting to deposit money into the baal at 
-Gopichettipalayam lost from his shirt pocket four CUTTER), 
Notes of the value of one hundred rupees each. 

He. noticed:this loss at about 10 A.M. 

. -The four notes were picked up in the street by P.W.. 6—a 
‘child of six. 'P.W. 6 gave a young friend of his (P.W.7) one 
note, but P.W. Z was insisting on getting two: - Their wrangles 
attracted the attention of.a passing-barber (P.W. 4) who 
‘snatched all. four. notes from them. ` The- children clamoured 
for the return’ of the notes and held his coat, but the barber 
-took them with him to hand them and the money..to P.W. 6’s 
father whom he knew. On the way he met P.W. 6’s grand- 
mother (accused'1), She asked where he was taking P.W. 6 
and on being told the facts, she claimed.a prior right to these 
notes. So, P.W. 4 handed over the four notes to her, but he 
went on, and told P.W..6’s father (accused 2) what had 
happened. Accused 2’s employer ‘(accused 3) also nea the 
story from the barber. 

It appears that accused.2 and doused 3 then sent for 
accused: 1 and each of them took:one one hundred rupee note 
from Her. 

P.W. 4 came back ier to aed 3's kön -in hich 
accused 2 is employed and was paid Rs: 20 by accused 3 as a 
regard for his pains and as an inducement to’ ie his mouth 
shut. . _ 
; Meantime, the owner of iet notes E W: 2) was make 
enquiries: and had got a policeman. to help him in his search. 
Some people fortunately for the owner had: seen the barber 
(P:W. 4)- take the notes from -the children. The barber 
(P.W. 4) was soon found and he‘referred the policeman to the 
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boy’s grandmother. When first questioned P.W. 6’s grand- 
mother (accused 1) denied all knowledge, but later she 
produced two currency notes of one hundred rupees each. 
Accused 2 (P.W. 6’s father) produced one hundred rupee 
note and also a ten rupee note. These notes were recovered by, 
12 noon, that is, within two hours. At 3 p.m. accused 3 was 
questioned and at first he denied all knowledge but as soon as- 
he was arrested, produced the last of the hundred rupee notes. 
This last note was recovered by 3 r.m. 

Assuming these facts to be true, the question arises, what, 
if any, offence has been committed. 

Explanation 2 to S. 403, Indian Penal Code, lays down. 
the law in regard to property found. A very high standard of 
honesty is demanded of the finders of lost property. Before 
appropriating it, they must attempt to find the owner, if they. 
have means of so doing. If-there is no clue to the owner, the 
finder must use all reasonable means to find the owner and 
must wait a reasonablé time to allow the owner to claim the 
property before he appropriates it. 

Now it is clear, if the facts stated above are proved, that 
‘there was a dishonest intention to appropriate the notes, 
an intention shared by all three accused, just as the notes were 
shared. i 

The difficulty is to say whether appropriation or conver- 
sion to their own use had actually taken place, whether the 


“matter went beyond the stage of intention and preparation. I 


must leave this difficult question to the learned Magistrate to 
decide for himself after hearing all the evidence. Perhaps 
the best defence to a charge of criminal misappropriation in 
these circumstances would be to admit dishonest intention and 
even preparation to commit criminal misappropriation but 
to deny actual appropriation or conversion, and to plead in 
extenuation that the standard set for the finders of money is 
much above the standard of popular opinion. 

I must dispose of this revision petition with the remark that 
the charge framed under S. 411, Indian Penal Code, is inappli- 
cable to the facts and tends to obscure the real issue. If the 
prosecution satisfactorily proves the facts extracted above and 
if the learned Magistrate is able to find after hearing the 
defence case that actual appropriation of the notes was 
complete or that the accused actually converted the notes 
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‘to’ their own use, then the offence committed by all three 
accused is clearly the offence of criminal misappropriation, 
the charge under S. 411, Indian Penal Code, is hereby quashed 
and the Magistrate is directed to make further enquiry into this 
case and to consider in the light of the above remarks whether 
he should frame a charge under S. 403, Indian Penal Code, or 
discharge the accused. Nothing that I have said should 
prejudice the Magistrate in deciding one way or the other in 
this matter. l 

The petition is allowed. 

K.C. i —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ae Present:—Mr. Justice ABDUR RAHMAN. ~ : 


P. L. S. P. L. Palaniappa Chettiar .. Petitioner* (1st Respon- 


dent) 
ov. 
Y. P. R. Y. N. Y. Chidambaram 
Chettiar and others _.. Respondents (Petitioner 
and Respondents 3 to 
5). 


Provincial Insolvency Act (V of 1920), S.9 (1) (c)—Petition by creditor 
—Alleged acts beyond three months owing to the intervening of summer 
recess Amendment prayed for by creditor to include fresh acts of insolvency 
—Grave injustice to the insoluent—Whether permissible under the circum- 
stances. 

A petitioner (insolvent) sought to set aside certain amendments of the 
creditor (petitioner in lower Court) to his petition praying that the insolvent 
and other respondents be adjudged insolvents and the creditor in his petition 
had relied on certain acts of insolvency which were transfers of property 
effected during the three months prior to the closing of the Court for summer 
recess on Ist May, 1934, and which did not cover the acts which might have 
been committed by them subsequently within three months before the actual 
presentation of the petition. As the petition for insolvency was presented on 
the 3rd July, 1934, and the alleged acts of insolvency were stated to have been 
committed on 20th February, 1934 and 23rd February, 1934, an application for 
amendment was considered necessary. This was made on his behalf on 23rd 
July with the object of including other acts of insolvency committed by 
them in April, May and July, 1934. They were not mentioned either 
specifically or generally and were proposed to be brought, as the acts 
committed before the 3rd April could not, according to the decision of Full 
Bench in Chenchuramana Reddi v. Arunachalam, (1935) 69 M.L.J. 283: LL.R. 
58 Mad. 794 (F.B.), form a basis for adjudicating the petitioner as insolvent. 

Held, if the amendments were allowed the petitioning creditor would be 
enabled to substitute new grounds for those which he had set up originally 


* C. R. P. No. 1350 of 1936. 2nd September. 1937. 
93 
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„but whith are of no avail to him now. This was bound to cause serious, injury 
‘and grave injustice to the other party, which could not be compensated by 
costs. Hence the application could not be granted. f 

It is true. that the. Courts have wide powers in this matter but they have 
to'be exercised judicially and with care. ‘The effect of granting this amend- 


ment would be to clothe the petitioning creditor with rights which he would 
“not have ‘had if a new petition for insolvency was ‘presented by him on the 


date on which he-applied for leave to amend. - 

Case-law discussed. 

. Petition under S. 75 (1) of Act V of 1920, praying the 
High Court to revise the order of the District Court of 
Ramnad at Madura dated 3rd October, 1936 and made in 


.C. M. A. No.-49 of 1935 preferred against the order of the 
Court of the Subordinate Judge: of Devakottai dated 10th 


August, 1935 and made in I. (A. No. 177 of 1935 in I. P. 


No. 39 of 1934. 


R. Kiishnàswami Aiyangar for Petitioner. 

T. L, Venkatarama Aiyar for Respondents. 

The Court delivered the following. 

Jupcmznt.—The petitioner seeks in this case to revise the 
orders passed by the District Judge of Ramnad at Madura on 
3rd October, 1936, confirming those of Additional Sub-Judge 
of Devakottai who had permitted respondent No. 1 to amend 
his petition which he had presented to the Court on 3rd July, 
1934, praying that the petitioner and other respondents to 


‘these proceedings be adjudged as insolvents. 


The petition has been very ably argued on behalf of the 
parties, and I have been called upon to satisfy myself whether 
the orders passed by both these Courts were according to law. 
Respondent No. 1 had in his petition for the adjudication of 
the petition and the remaining respondents, relied on certain 
acts of insolvency which were stated by him in para. 6 of his 


petition. I have examined para. 6 of the petition generally and 


para. 6 (c) of the petition particularly, and am of the opinion 
that the transfers ‘referred to in that clause were only those 
which were alleged to have been effected by the respondents 


‘to the petition during the three months prior. to the closing of 
the Court for summer recess on Ist May, 1934, and did not 
cover the acts which might have been committed by them 


subsequently, that is, within the three months betore the actual 


‘presentation of the petition. 


‘Thére: is fo. doubf_that: the. pètition for. amendment was 
presented on account of a Full Bench..decision of this Court 
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in Chenchuramana Reddi v. Arunachalam: in which while over- 
ruling Narayana Aiyarv. Oficial Receiver, Calicut2, it was held 
that the period of three months fixed in S. 9 (1) (c) of the 
-Provincial Insolvency Act is not a period of limitation but is a 
condition precedent during which the alleged acts of insolvency 
must have been committed by the person or persons who is, or 
‘are, proposed to be adjudicated. It was accordingly held that 
the period of vacation would be of no avail to the petitioner 
in increasing the period within which the alleged acts of 
insolvency must be proved to have been committed by the 
respondents, and the provisions of the Limitation Act would 
not be able to help the petitioner in extending that period on 
account of the fact that the period of three months expired at 
‘a time when the Civil Courts were closed for long vacation. 

As the petition for insolvency was in this case presented on 
3rd July, 1934, and the alleged acts of insolvency were stated 
to have been committed on 20th February, 1934 and 23rd 
February, 1934, an application for amendment was considered 
‘to be necessary. This was made on his behalf on 23rd July, 
1935, with the object of including other acts of insolvency 
-committed by the respondents in April, May and July, 1934. 
These were not mentioned either specifically or generally 
and were proposed to be brought, as the acts committed before 
-the 3rd of April could not, according to the Full Bench deci- 
sion, form a basis or ground for adjudicating respondents on 
the petition presented to the Court on 3rd July, 1934. It might 
be stated in passing that the Full Bench decision gave effect 
‘to the rulings in Ex parte Games: In re Bamford? and In re 
Maund: Ex parte Maund4. 

I have tried to show that this was not as stated by the 
District Judge in his judgment dated 3rd October, 1936, merely 
‘a case of specifying the acts in detail which had already been 
alleged. The application for amendment was put in with the 
object of saving it from being dismissed by pleading further 
acts of insolvency which according to the Full Bench authority 
-were no longer so and had ceased to be impeachable under the 
Insolvency Act. It must be stated at the outset that under the 
-provisions of. the Insolvency Act the provisions relating to 
‘amendment of pleadings contained in the Code of Civil Proce- 





1. (1935) 69 M.L.J. 283: LL.R. 58 Mad. 794 (F.B.). - 2. (1933) 39 L.W. 449, 
3. - (1879) 12 Ch. D: 314. -7 -7 4, (1895) 1 Q.B..194. 
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dure, would be applicable to the petitions made under: the Act. 
I am also fully aware of the established rules and practice of 
the Courts, both in England and in India, which act with 
considerable liberality in the matter of granting amendments 
and “ which should be allowed ” as remarked by Lopes, L.J., 
in Weldon v. Neal: 


“ However negligent or careless the first omission and however late the 
proposed amendment, the amendment should be allowed if it can be allowed 
without injustice to the other side.” 

But the limitations of this rule have been on account of a 


series of authorities also well defined. As pointed out by Lord 
Buckmaster in Ma Shwe Mya v. Maung Mo Hnaung?: 


“ All rules of Court are nothing but provisions intended to secure the 
proper administration of justice, and itis therefore essential that they should 
be made to serve and be subordinate to that purpose, so that full power of 
amendment must be enjoyed, and should always be liberally exercised.” 


The noble lord, however, adds the following qualification 
which should not be lost sight of : 

“Nonetheless no power has yet been given to enable one distinct cause 
of action to be substituted for another”. 

If I found that respondent No. 1 was in this case relying 
onthe same cause of action which he had pleaded in the petition 
or that he was merely asking for further relief or an appro- 
priate remedy which he had on account of some slip or mistake 
forgotten to ask in his petition, it would not have been neces- 
sary for me to examine the orders passed by the lower Courts 
minutely and revise them if necessary. But when I find that 
by this devise respondent No. 1 wishes the Courts to help him 
in alleging new acts of insolvency which according to the Full 
Bench authority had become unimpeachable and ceased to be 
acts of insolvency in fact under S. 9 of the Act and on which 
he neither relied nor did he intend to rely when presenting his 
petition, the matter assumes a different complexion. If the 
amendment were allowed to remain, the petitioning creditor 
would be enabled to substitute new grounds for those which 
he had set up originally but which are of no avail to him now. 
This is bound to cause serious injury and grave injustice to the 
other party which cannot be compensated by costs. It is true 
that the Courts have wide powers in this matter but they have 
to be exercised judicially and with care. The effect of grant- 
ing this amendment would be to clothe the petitioning creditor 


1. (1887) 19 Q.B.D. 394 at 396. 
2. (1921).L.R. 48 LA, 214: LL.R. 48 Cal. 832 at 835 (P.C.). 
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with rights which he would not. have had, if a new petition 
for insolvency was presented by him on the date on which he 
applied for leave to amend. 


~ In these circumstances I hold that an amendment of this 
nature prayed could not be granted. The amendment is there- 
fore cancelled and the petition allowed with costs throughout. 

K. C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE NEWSAM. 
Annum Kesanna Chetty and i 
others .. Petitioners* (Accused 1 to 9). 

Madras Gaming Act (II of 1930), Ss. 5 and 6—W hat is a gaming house 
—Proof for conviction necessary as to the place being used for such purposes. 

If the reasons which induced a Magistrate or a senior police officer 
to issue a search warrant are not put before the Court, the mere finding of 
cards or instruments of gaming in the execution of such a search warrant, 
though evidence, ought never by itself to be treated as sufficient evidence, 
that is, as proof that the place is acommon gaming house. 

Where a Magistrate was led to believe that a house was used as a place 
of gambling on a large scale and the Inspector who conducted the search 
found not only cards and instruments of gaming but he found the doors shut 
and bolted inside and when the police broke in, the gamblers scattered, put 
out the lights, hid themselves and pretended to be asleep, 

Held, that as money was found on the person of the owner of the house 
and in the circumstances above mentioned the inference that the place was 
kept by the man as a common gaming house was a proper one. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Joint Magistrate of Penukonda 
in Criminal Appeal No. 5 of 1937 (C.C. No. 217 of 1936, 
Stationary Sub-Magistrate of Kadiri). 

V. Rajagopalachari for Petitioners. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 





ORDER.—-This petition raises an interesting question as to 
the scope-and meaning of certain sections in the Madras 
Gaming Act (III of 1930). A “common gaming house” is 
defined as a place where cards or other instruments of gaming 
ate kept for the profit-of the person’ who owns or occupies the 
place. In other words it is a place open to all comers for 
gambling purposes and run by some person for profits either 
by hiring the room-or by hiring the cards, etc. The persons 


* Cr. R. C. No. 290 of 1937. ` 13th September, 1937. 
. (C R.P. No. 268 of 1937). ay, Pannen 


Palaniappa 
Chettiar 
U. 
Chidam- 
baram 
Chettiar. 


Kesanna 
Chetty, 


in ve. 


-Kesanna : 


Chetty, 
Inre. 


742. THE MADRAS LAW JOURNAL. REPORTS.” [1937 


punishable-under the Act are the keeper or owner of ‘such a: 
place.and persons who frequent such a place for gaming. 
Gaming in a private house or in, a club is not an offence. 
punishable under this Act. S. 9 of the Act contains a pre- 
sumption that anyone found in a common gaming house during 
gaming-was there for the purpose of gaming. S. 7 states that 
a man may be convicted of keeping a “common gaming house” 

even though it be not proved that anyone played for money in, 
that place. These two sections clearly show that the legisla- 
ture was oppréssed by the difficulty of obtaining proof in such 
cases. .The greater part of. this short Act is in fact devoted to’ 
overcoming that initial difficilty by creating special rules 
of evidence. But it is S. 6 which presents. the greatest 
difficulty. That section read with.S. ‘5 is to the effect that any 
cards or instruments of gaming found in any place searched 
under a search warrant issued by a salaried Magistrate or: 
Deputy Superintendent of Police who has reason to believe 
that the place is used as a common gaming house shall be 
evidence that such place is used as a common gaming house and, 
that the persons found therein’ were there for the purpose of 
gaming even though no gaming was seen by the search party. i 
The drafting of these sections is certainly defective. It 
is quite clear, pace the phraseology of S. 6, that cards or. 
instruments of gaming cannot of themselves be evidence 
of anything. - The obvious meaning is that the finding of cards 
or of instruments of gaming in such circumstances shall be 
deemed to be evidence; shall be a ground for the inference that 
the place is'a common gaming house. Now, inmost private 
houses cards or other instruments of gaming are to be found, 
and therefore there must be some special circumstances to 
justify the infererice that the place is a common gaming house. 
It is clear that the mere finding ‘of cards -or:of other instru- 
ments of gaming is not sufficient to justify such an inference. 
The one safeguard provided in.the Act for people who have 
cards in their private houses is that before. their houses 
are searched “a salaried Magistrate”’ or a “Senior Policeman”, 
must haye reason to, believe that.their house is a common 
gaming house. If he thinks he has reason to ‘believe that and 
issues a search warrant and cards are found, that i is, evidence 
that the house is a common gaming house. _ But is it sufficient 
evidence by itself? Obviously ‘not. -The reasoris which’ pre- 
vailed with the Magistrate or with.the “Senior Policeman” to 
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issue the warrant must normally be put before the Court and 
must be tested before a man can be convicted-of keeping 
a common gaming house on such flimsy evidence. Otherwise, 
the conviction would be based partly on purely artificial 
evidence and partly on secret information, which cannot 
possibly have been the intention of the legislature. Nor does 
the language of Ss. Sand 6 support sucha conclusion. There 
is a world of difference between saying that.a certain fact is 
evidence of something and saying that it is. proof of some- 
thing. In my judgment each case must be decided on its 
merits and regard must be had to all the circumstances and the 
discretion of the Magistrate to accept a case as proved or to 
reject it as not proved is wholly unfettered and unaffected by 
S. 6. All that I am concerned to point out is that if the reasons 
which induced a Magistrate-or a Senior Police Officer to issue 
a search warrant are not put before the Court, the mere finding 
of cards or instruments of gaming in the execution of such a 
search warrant, though evidence, ought never by itself to be 
treated as sufficient evidence, that is, as proof that the place is 
a common gaming house. 


Turning to the present case, the first petitioner has been 
fined for keeping a common gaming house and eight others for 
being found gaming there. The search warrant (Ex. B) was 
issued by a Magistrate who stated therein that he had been 
led to believe that the house of first petitioner was used as a 
place for gambling on a large scale. I think it unfortunate 
that he should confess that he was only led to believe this and 
shrank from saying plainly that he had good reason to believe 
it. It is also a strange suggestion that the scale on which 
gambling was indulged in was a relevant consideration. The 
really important and relevant matter seems to have escaped the 
Magistrate altogether, namely, whether there was reason to 
believe that the house was a common gaming house. Moreover, 


I find that the only evidence offered by the. prosecution was 


the’ evidence of P. W. 1, the Inspector of Police, who conduct- 
ed the search. He says that at 11 p.m. on the night of the 
search he was informed that gambling was going on in first 


petitioner’s ‘house on a large scale. He hastily obtained a 


search warrant and raided the house at 12-30 a.m. In these 
circumstances and in this state of the evidence, if the Inspector 
had found only cards or instruments of gaming, I would 
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certainly not have been able on the principles above laid down 
to support the convictions in this case. But what he did find 
was this. The doors were shut and bolted inside. Through a 
window the nine petitioners were observed gambling. Eight of 
them were pilgrims who were visiting. that town for a religious 
festival. When the Police broke in, the gamblers scattered, 
put out the lights, hid and pretended to be asleep. In all, the 
police seized Rs. 171-4-10 from the petitioners and by far the 
bulk of this (Rs. 107-3-2) was found on the person of the first 
petitioner the owner of the place. In these circumstances, I 
think it is a proper inference that the place was kept by the 
Ist petitioner as a common gaming house. I am not prepared 
therefore to interfere in revision with the convictions or with 
the sentence imposed. I dismiss this petition. 

K. C. = Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE VENKATASUBBA Rao AND MR. 
Justice Newsam, ; 


The Collector of Kistna at 
Masulipatam .. Appellant! (1st Respondent in 
C. C. Nos: 1, 5, 7, 10, 20, 
22 of 1935 and Respondent 
in others) 
U. 
Sreemanthu Raja Yarlagadda 
Sivarama Prasad Bahadur, 
Zamindar of Challapalli .. Respondent (Petitioner—Claim- 
ani in all). 

Land acquisition—Compulsory acquisition—Principles governing deter- 
mination of value—Melwaram interest in Zamindari land—Deduction of 
collection charges—Capitalisation on basis of years’ purchase—Prevalent rate 
of interest on Government securities as criterion. 

In valuing land or an interest in land for purposes of land acquisition 
proceedings, the rule as to number of years’ purchase is not a theoretical or 
legal rule but depends upon economic factors such as the prevailing rate of 
interest on money investments. In determining the value of the melwaram 
interest in zamindari land acquired for public purposes the method to be 
adopted should be as follows: it is necessary to start with the gross income 
of the land which is to be acquired. The next step is to ascertain the net 
income after making a deduction, say of ten per cent. of the gross income, 
towards the expenses of revenue collection and administration. The net 
income thus ascertained should be capitalised by the number of years’ 
purchase, which must depend upon the rate of interest prevailing on gilt- 
edged- securities at the time of the acquisition, that is, on the date of the 





# Appeals Nos. 290 to 295 and 354 to 391 of 1935. 3rd*August, 1937, 
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notification ‘under S. 4 of the Land Acquisition Act. Where the prevalent 
yield on Government securities is 33 per cent. per annum, the Court will be 
acting rightly in capitalising the rental value at thirty years’ purchase. To the 
capitalised value so ascertained the Court should add fifteen per cent. by 
way of compensation for compulsory acquisition. i 


. Appeals against the decrees of the District Court of 
Kistna at Masulipatam in C. C. Nos. 1, 5, 7, 10, 20, 22, 42, 47, 
49, 50, 51, 53, 58, 60, 63, 65, 66, 68, 71, 73, 77, 79, 87, 88, 90, 
94, 96, 98, 100, 102, 104, 108, 112, 114, 127, 138, 143, 146, 
154, 156, 162, 164, 197 and 200 of 1935 respectively (O. P. 
Nos. 1, 5, 7, 10, 26, 28, 71, 76, 78, 79, 80, 82, 87, 89, 92, 94, 
95, 97, 100, 102, 106, 108, 116, 117, 119, 123, 125, 127, 129, 
131, 133, 137, 141, 143, 156, 167, 172, 175, 183, 185, 191, 193, 
242 and 245 of 1935 respectively), in reference under S. 18 
of the Land Acquisition Act for enhancement of the amount 
awarded by the Special Deputy Collector, Masulipatam, in his 
award. 

The Government Pleader (K. S. Krishnaswami Aiyangar) 
for Appellant. 

V. Govindarajachari for Respondent. 

The Court delivered the following 

Jupcments. Newsam, J.—The short question arising for 
decision in all these appeals is what is the proper method of 
valuing the melwaram interest in land which is being acquired 
for public purposes. The method adopted by the Land Acquisi- 
tion Officer in these cases was to deduct the proportionate 
peishkush from the melwaram revenue and then to multiply the 
nett income thus found by 20. The learned District Judge was 
unable to find a better method but thought that the nett income 
should have been multiplied by 30. Many of the reasons which 
he gave for adopting the figure 30 in preference to the figure 
20 do not at all commend themselves to us. 

These appeals have been filed by Government with the 
object: of restoring the award passed by the Land Acquisition 
Officer. Cross-appeals have also been filed by the Zamindar. 

Now, it seems to us that the principles which should be 
applied in assessing the capital value of the melwaram interest 
in land may be thus stated. It is necessary to start with the 
one known fact—the gross income of the zamindar from the 


land which is being acquired. The next step should be to. 


ascettain the nett income. This can be done only roughly 


by, deducting a proportion of the peiieualy payable by the 
94 
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Zamindar to Government and also a proportion of the cost of 
revenue collection and -administration. Neither calculation 
presents any real difficulty. We think that it would be fair and 
equitable to make a deduction of 10 per cent. of the gross 
income towards the. expenses of a revenue collecting and 
administrative staff. Having thus ascertained the nett annual 
revenue of the Zamindar from the land being acquired, it must 
be capitalized by computing the number of years’ purchase. 
Twenty times the nett revenue from property has in the past 
been commonly taken to be the capital value of any. property or 
interest in property, and the true justification for this was that 
approximately 5 per cent. was the prevalent rate of interest. 
But it is clear that the number of years’ purchase must depend. 
upon the rate of interest prevailing on gilt-edged securities at 
the time of the acquisition, that.is,.on the date of the notifica- 
tion under S. 4 of the Act. The higher the rate of interest: 
on that date, the fewer will be the number of years’ purchase. 
Twenty times the nett income would be fair if the prevailing. 
rate of interest was 5 per cent. but if it was 2} per cent. 

nothing less than 40 times the net income would be adequate 
compensation. - 


Of course, to the figure thus arrived at must be added the 
usual 15 pet cent. for compulsory acquisition. i i 


Applying these principles to the cases in hand we find that 
both the Land Acquisition Officer and the learned District- 
Judge failed to make any. deduction from the gross income on 
account of the costs of a revenue establishment. Further we 
find that the notifications in these cases were made at the end. 
of 1933 in some cases and at the beginning of 1934, in others,. 
when the rate of interest on gilt-edged securities was approxi-. 
mately 34 per cent. In the circumstances we are not prepared 
to interfere with the District Judge’s order adopting 30 years’ 
purchase as the proper estimate of the capital value of the. 
melwaram, but the income to be multiplied by 30 should first 
be reduced by 10 per cent. in order to arrive at a true estimate 
of the. Zamindar’s income by allowing for essential establish-. 
ment charges. 

We direct therefore : that 10 per cent. be first deducted ° 
from the gross income to allow for collection charges, then. 
proportionate peishkush’ should be deducted and the result: 
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multiplied by 30. Finally 15 per cent. should be added as 
compensation for compulsory acquisition. 

The Government appeals have thus succeeded in part, 

though not on the grounds urged, while the cross-appeals have 
failed. In the circumstances, each party will bear his own costs 
in appeals and in the memoranda of objections. 
. Let these cases fall into two batches (one batch: Appeals 
Nos. 290 to 295 of 1935 and second batch: Appeals Nos. 354 
to 391 of 1935) for the purpose of computing the fees between 
the Government and the Government Pleader. 

Venkatasubba Rao, J.—I agree. 

The only real question that these appeals raise is, what is 
the number of years’ purchase at which the rental of the lands 
acquired should be capitalised? The contention of the learn- 
ed Government Pleader that there prevails a rule, to be rarely 
departed from, that no more than twenty years’ purchase 
should be allowed, does not rest upon any sound principle. 
What does the 20-year purchase rule imply? It means that 
the value of the property might be taken to be a capital sum 
which, if invested at the rate of 5 per cent. per annum, would 
yield an income equivalent to the rent. Thus, if Rs. 500 
represent the annual return and the 20-year rule is adopted, 
the capitalised value of the property would be Rs. 500 x 20, 
that is, Rs. 10,000. Now let this sum be invested at 5 per cent. 
interest. It would yield a return of Rs. 500. Therefore the 
20-year purchase rule- rests upon this assumption: The 
owner of the property compulsorily acquired, if paid twenty 
times the annual rental, would get a 5 per cent. return upon his 
money (5 per cent. of any given amount being the 1/20th of 
it). There is another assumption upon which this rule rests, 
namely, that the return expected from immovable property is 
5 per cent. and that therefore if the rental is capitalised at 
twenty years’ purchase, the owner would be properly compen- 
sated for the acquisition, ” It will thus be seen that the rule of 
the ntimber of years’ purchase is not a theoretical or legal 
rule, but depends upon economic factors, such as, the prevail- 
ing rate of interest. That there is no uniform or rigid prin- 
ciple in regard to the number of years’ purchiase, is illustrated 
by several decisions. In Harish Chunder Neogy v. Secretary of 
Sitatel and Secretary of State v. Shanmugaraya Mudaliar2 the 


1. (1907)-11 C.W.N. 875 at 878. 
2. (1893) E.R. 20 LA. 80: LL.B. 16 Mad. 369 (P.C.). 
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rentals were capitalised at twenty-five years’ purchase and in 
Secretary of State v. Sham Bahadur! twenty-three years’ pur- 
chase was awarded. 

The return from landed property, generally speaking, 
reflects the prevalent rate of interest on money investments. 
One of the criteria in determining the compensation to be 
awarded is the market-value of the land at the date of the 
publication of the notification under S. 4 (1) (S. 23, Land 
Acquisition Act). Inthe present cases the relevant notifica- 
tions were published towards the end of 1933 and the begin- 
ning of 1934. The Government of India loan at that time 
took-the form of a 34 per cent. issue liable to income-tax. The 
issue price was reckoned at Rs. 96 per cent. and the loan was 
repayable at par between 1947 and 1950. When there is 
definite evidence that the actual return on investments is 34 per 
cent. it would be wrong to adopt the arbitrary rule of the 
twenty years’ purchase. The return having been ascertained, 
the years’ purchase is arrived at by dividing 100 by the figure 
of such return. In the present cases the return is about 34 per 
cent. and the number of years’ purchase .which it would be 
right to allow, would therefore be about 30. 

The learned District Judge has capitalised the rentals at 

thirty years’ purchase and with his conclusion we agree, 
although, as pointed out by my learned brother, his réasons are 
wrong. ; 
The rent that is to be capitalised is the net and not the 
gross rent and the question arises, what should be the deduction 
on account of collection charges and other contingencies? 
Here again there is no uniform rule, but having regard to the 
nature of the property acquired, we think that besides the 
peishcush, 10 per cent. of the gross collections may be deduct- 
ed on account of outgoings. 

On this basis the computation should be made and to that 
sum will be added the statutory allowance of 15 per cent. 

B. V. V. Appeals allowed in part. 





1. (1884) I.L.R, 10 Cal. 769 at 774. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Newsam. 


K. S. Rathinam Pillai and another .. Petitioners* (Counter- 
Petitioners). 


Criminal Procedure Code (V of 1898), Ss. 110 and 117 (4) and (5)— 
Joint inquiry into conduct of persons when necessary—Security for persons 
dangerous to public, when to be demanded—Who are dangerous persons. 

A joint inquiry is out of question when the charge is that two persons are 
so desperate and dangerous as to render their being at large without security 
hazardous to the community. There certainly can be no such intimate 
connection between two individuals in regard to their characters as to render 
them liable to a joint inquisition under S. 117 (5) of the Criminal Procedure 
Code. f 

Emperor v. Angnu Singh, (1922) I.L.R. 45 All, 109and Kutti Goundan, 
In re, (1924) 47 M.L.J. 689, followed. 


The words of S. 117 (4), Criminal Procedure Code, make it quite clear 
that this is an exception to the general rule of evidence and like all excep- 
tions, to be sparingly used and only in exceptional circumstances. Conviction 
by public opinion should only be permitted to take the place of conviction by 
Court in rare and exceptional circumstances, as for example, where the 
advent of a suspicious stranger in a village coincides with a series of crimes 
and suspicion waxes so strong and is so well justified that it may fairly 
be allowed to take the place of proof and in such unusual circumstances the 
section sanctions an experimental use of the security section. 

Where allegations against the counter-petitioners amounted to this—that 

hey were tyrannical and high handed, self-appointed village dictators; that 
t hey fined poor people who disobeyed them, forced people in a better position 
to put themselves in their power by executing pronotes in their favour, 
punished labouring men for alleged disrespect to them, and even gratuitously 
interfered in marriages between third parties, 

Held, that as no complaints were ever made by any of the people 
thus alleged to be bullied against the counter-petitioners nor were they 
previously convicted for any such offence, there was absolutely no justifica- 
tion for any such experiment or for making any presumption that the counter- 
petitioners were criminals. 

S. 110, Criminal Procedure Code, is intended to protect the public against 
irresponsible criminal maniacs and desperadoes and that the weapon of 
public opinion is the only one adapted to the suppression of undisciplined 
dictators. : 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the First Class Sub-Divisional Magistrate of 


Mayavaram in M.C. No. 40 of 1936. 
K. S. Jayarama Aiyar for K. Venkataramani and R. 
Sundaralingam for the Petitioners. 








* Cr. R. C. No. 228 of 1937. 27th September, 1937. 
Cr. R. P. No. 214 of 1937. 
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~ Fs S. Anantaraman for The Public Prosecutor on behalf 
oi the Crown. ee : 


- ,4;bhe Court made the following 


ORDER. —This.is a petition asking the Court to “quash 
security. proceedings initiated by the Sub-Divisional Magistrate 
of Mayavaram against the two petitioners who are mirasidars 
and residents of Manigramam. 

` By an order dated 21st November, 1936, the petitioners 
were: called upon to show cause why they should not furnish 
sécuirity for their good behaviour for two years. The order 
stated that it was based on information that they habitually 
committed: the offences-of extortion, mischief, theft and assault 
and were so dangerous and desperate as to render their being 
at large, without security, hazardous to the community. ` It 
ptifported in fact to-be made under‘ cls. (a), (d), (e) and (F) 
ofS. 110 of the Criminal Procedure Code... The substance of 
the information given to the Magistrate was set out in an 
appead consisting of 21 heads of charge: l 

“One hundred and seventeen witnesses were cited to prove 
the information; twenty-four of these were examined between 
9th December, 1936 and 23rd February, 1937 (that is, in 24 
months) and they were examined by the Magistrate, whois a 
touring: officer, at several sittings in nine different camps in his 
division. As the end was still not in sight, the ee then 
presented this petitition and proceedings were stayed. 


‘Various grounds have been urged on behalf of the peti- 
tisners for. quashing: the entire proceedings; one grievance is 
that in 1936, the first counter-petitioner was shot at and 
wounded by some members of the opposite faction who. were 
fried ‘and convicted for the offence. Some persons who gave 
evidence on behalf of the accused in that case are now wit- 
nesses for the prosecution in this case. 


ae Another ground taken i is that the time and place at which 
the incidents mentioned in the heads of charge took place are 
not “given. Somė`of the. incidents are stale, some’ were 
the subject-matter | oe criminal SORDRE wach were dis- 
missed’ © o TWE CS - 


_ Inthe third place it is urged that iste; is no iastifcation at 
all for a.joint inquiry. It is not even pretended thatthe two 
counter-petitioners (petitioners herein) have ‘been’ -habitually 
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associated together or in all the matters now under- enquiry: 
The first incident for example (looting of houses in 1936) 
relates to the second counter-petitioner only. His men were 
tried for this alleged offence and were acquitted. The second 
incident (extortion of Rs. 2-4-0) relates to the first counter- 
petitioner only, according to the evidence of P.Ws. 8 and 9. 
But there is no indication in the order that both incidents do 
not relate to both petitioners, and no details okt time and placé 
were given for either. 


I propose to take this latter point first. S.- u7 (5) of 
Criminal Procedure Code states that where twò’ or more 
persons ‘have been associated together in the matter under 
inquiry, they may be dealt with in the same or, separate 
inquiries as- the Magistrate shall think just. It-has not beet 
denied before me that the two counter-petitioners ” were not 
associated together in all the matters under inquiry, and there- 
fore it is not only not just, but.it.is not legal to deal with themi 
both in the same inquiry. That such a joint inquiry prejudices 
the counter-petitioners in cases of this nature has beér 
repeatedly laid down. Walsh, J. ` in a.case bii in Emperor 
vy, Angnu Singhi has said: one Ht 


“ Common sense and common justice dictates that RE A against 
a man for badmashi should be confined to himself alone, unless the case is 
that he has a confederate or a partner to whom all the evidence i is eapelly 
applicable.” i 
And Madhavan Nair, J., in a case eer in Kutti 
Goundan, In re2, approved of these remarks and further approv- 
ed of a comment in Hari Telang v. Queen-Empress3. that 
a joint inquiry is out of the question when one charge at least 
is‘that two persons are so desperate and dangerous as to render 
their being at large without security hazardous to the commu- 
nity. There certainly can be no such intimate connection 
between two individuals in regard to their characters as to 
render them liable to a joint inquisition. 


X 


t- 
4 


On this ground alone I think the present proceedings 
should be terminated. . 

.. But there is another and I think an even stronger around 
for. quashing the present proceedings. Neither of the petitioners 
has. ever been convicted of any crime. A mere perusal of S. 110 





j L ec ILR. 45 All. 109. 2. (1924) 47 MLS. 689, - 
eee: 3. (1900) LL.R. 27 Cal. 781. ` 


Rathirtami 
Bilai; 
dnre. 


Rathinam’ 
Pillai, 
Inre, 


752 THE MADRAS LAW JOURNAL REPORTS. [1937 


is sufficient to show that it is intended to deal with ex-convicts 
or habitual criminals and dangerous and desperate outlaws who 
are so hardened and incorrigible that the ordinary provisions 
of the penal law and the normal fear of condign punishment 
for crime are not sufficient deterrents or adequate safeguards 
for the public. As an additional measure of protection 
against this hopelessly irresponsible class of persons, the section 
provides that they may be called upon to find truly responsible 
and reliable persons willing and able toanswer to good behavi- 
our of their proteges. In other words persons so addicted to 
crime that the ordinary sanctions of law are powerless to con- 
trol their incurable proclivities are placed in much the same 
category as lunatics. They must either find eligible and 
responsible guardians or be temporarily confined for the 
public safety. 


The section is obviously not intended for use against 
merely undisciplined people such as local bosses and faction 
leaders to clip their wings, to deplete their resources by an 
expensive inquiry, to humble their pride by treating them as 
criminal mad men, to advertise publicly their high-handed 
behaviour. To apply the section to such as these is undoubt- 
edly to abuse it. 


It is only possible to do so by interpreting S. 117 (4) of 
the Code of Criminal Procedure, as if it laid down a general 
rule of evidence for every security case. The section is as 
follows: l 

“ For the purposes of this section the fact thata person isa habitual 
offender or is so desperate and dangerous asto render his being at large 
without security hazardous to the community may be proved by evidence of 
general repute or otherwise.” 

The words make it quite clear that this is an exception to the 
general rule of evidence and like all exceptions to be sparingly 
used and only in exceptional circumstances. The general rule 
of law, of course, is that every man is presumed not to be a 
criminal or an offender until he has been found guilty by a 
competent Court. Conviction by public opinion should only 
be permitted to take the place of conviction by a Court in rare 
and exceptional circumstances, as for example, where the 
advent of a suspicious stranger in a village coincides with a 
series of crimes and suspicion waxes so strong and is so well 
justified that it may, fairly be allowed to take the place of 
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proof and in such unusual circumstances the section sanctions 
an experimental use of the security sections. But where a 
person has lived all his life in a locality and has never even 
been accused before a Court of law for any crime, far less 
convicted, there is absolutely no justification for any such 
experiment or for making any presumption that he is a 
criminal, not to say a habitual criminal. 

In the present case the allegations against the counter- 
petitioners amount to this—that they are tyrannical and high- 
handed, self-appointed village dictators; that they fine poor 
people who disobey them, force people in a better position to 
put themselves in their power by executing pronotes in their 


favour, punish labouring men for alleged disrespect to them - 


(such as-not dismounting from a bicycle when passing their 
house), and even gratuitously interfere in marriages between 
third parties. As no complaints were ever made by any of the 
people thus bullied, it is safe to conclude either that they were 
not themselves wholly blameless and had to acknowledge that 
rough justice had been done to them or that they admire 
bullies and like being bullied. 

It is only necessary to repeat that S. 110, Criminal Pro- 
cedure Code, is intended to protect the public against irrespon- 
sible criminal maniacs and desperadoes and that the weapon of 
public opinion is the only one adapted to the suppression of 
undisciplined local dictators. oO 

For the above reasons 1 direct that these proceedings be 
terminated. 

KC 9 =o Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PresentT:—Mr. Atrrep Henry Lionet Leacu, Chief 
Justice AND Mr. JUSTICE VARADACHARIAR, 


Rahiman Bibi Saheba, by agent 


“Syed Yusuf Sahib. .. Appellant* (Plaintiff) 
Mahboob,- Bibi Saheba and 
“others 7 .. Respondents (Defendants). 


Muhammadan Law—Marriage of wife’s sister during subsistence of 
prior marriage—Marriage if invalid or void—Issue of marriage legitimate. 

Though the marriage by a Muhammadan of his wife’s sister during the 
lifetime of his wife is prohibited by the Koran, yet it is a marriage with a 
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person who may later become a lawful wife, that is, on the death or divorce 
of the wife, and as such itis only an invalid (fasid) and nota void (batil) 
marriage. If, therefore, it is consummated, then the issue of such marriage 
would be legitimate. : 


Tajbt v. Mowla Khan, (1917) LL.R. 41 Bom. 485, followed. 


Aizunnissa Khatoon v. Karimunnissa Khatoon, (1895) 1.L.R. 23 Cal. 130, 
distinguished. 


Appeal against the decree of the Court of the City Civil 


‘Judge, Madras, in O. S. No. 169 of 1933. 


C. Sarangarajan for Appellant. 
A. B. Nambiar and Raffiuddin Ahmad for Respondents. 
The judgment of the Court was delivered by 


The Chief Justice.--This appeal raises the question whether 
a child of a marriage contracted by a Muhammadan with his 
wife’s sister, the wife being alive, is legitimate. It also raises 
questions with regard to the right of certain parties to pay- 
ments on account of mahar. 


The suit was filed by the appellant for the administration 
of the estate of her deceased father, Syed Mahmood Saheb, a 
Sunni Muhammadan, who died in Madras on the 17th July, 
1930. There were ten defendants, a widow and the sons and 
daughters of the deceased. The first respondent is the widow. 
The appellant and the third respondent are the children of the 
deceased’s first wife, who predeceased him. Respondents 2, 5, 
6, 8 and 10 are the sons and daughters of the first respondent 
by the deceased. Respondents 4 and 9 are the children of the 
third wife, who also predeceased her husband. The seventh 
respondent is the son of the fifth wife, who survived the 
husband, but died before the suit was instituted. The first 
respondent was his fourth wife, and she and the fifth wife 
were sisters. It is contended by the appellant that the seventh 
respondent who is the son of the younger sister, is illegitimate, 
his mother having married the deceased while her sister was 
alive. It is said that the Muhammadan law prohibits a 
Muhammadan marrying his wife’s sister and if he does take 
her as a wife her children have no share in the inheritance. 
The seventh defendant denies that he is illegitimate and, there- 
fore, claims to be entitled to share in the estate of his deceased 
father. The learned trial Judge held that the marriage was 
irregular, but that this did not affect the legitimacy of the 
seventh defendant. With regard to the matter of mahar, the 
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claimants are the first and seventh respondents, the first respon- 
dent claiming in her own right and the seventh respondent as 
his mother’s heir. The learned Judge held that they were each 
entitled to a sum of Rs. 585 by way of mahar. The appellant 
says that they are entitléd to nothing. 


The question whether a Muhammadan may marry the 


wife’s sister during the lifetime of his wife has been considered. 


by the Calcutta High Court and by the Bombay High Court 
and they have arrived at different conclusions. The Calcutta 
case is that of Aizunnissa Khatoon v. Karimunnissa Khatoon1 
and the Bombay case that of Tajbi v. ` Mowla Khan?. 
The Calcutta decision stands alone, but the Bombay 
decision has the support of all the principal modern 
works on Muhammadan law. The Calcutta High Court 


holds that a Muhammadan cannot lawfully marry his. 


wife’s sister, and that if he has marital relations with his 
sister-in-law during his wife’s lifetime the children born of 
the union are illegitimate. This decision is largely based on a 
passage from the Koran. The Koran does prohibit a man 
marrying his wife’s sister, as it prohibits a man marrying his 
wife’s daughter. The Bombay High Court considers that 
Muhammadan law recognises a difference between a marriage 
which is void from the beginning and can never become lawful 
and a marriage with a person who may later become a lawful 
wife. In the case of a marriage with a wife’s sister the marri- 
age would become lawful on the divorce or death of the wife. 
This view finds acceptance in the Fatwa-i-Alamgiri, which is 
of undoubted authority. It dates from about the middle of 
the seventeenth century. Beaman, J., in Tajbi v. Mowla Khan2 
gives it the place in the Muhammadan law which the Institutes 
of Justinian occupy in Roman law and points out that it was 
written when Muhammadanism was at the height of its power 
in this country. 


Modern text books, as I have indicated, are unanimous on 
the question. In the second edition of Baillie’s Digest, the 
following passage appears at page 157 of part 1:— 

“ An invalid marriage has no legal effect before consummation; so that 


if a man should marry a woman by a contract which is invalid by reason of 
his having previously touched her mother with desire, and should then 
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relinquish the wife, he might lawfully marry the ` mother. But after 
consummation it is joint to valid marriages as to its effects, one of which is 
the establishment of nusub or the child’s paternity, as already mentioned.” 


The editor of the tifth edition of « Wilson’s Anglo-Muham- 
madan Law” accepts the Bombay decision although Sir Roland 
Wilson himself favoured the contrary opinion. Ameer Ali states 
the position as follows (fourth edition, Vol. II, page 326) :— 


“Thus a man may not marry two sisters or a woman and her niece by 
the same contract or one after another whilst the previous marriage is 
subsisting. But if such a marriage is contracted in fact, it is invalid (fasid) 
but not void (batil), for the prior marriage may become dissolved at any 
time by the death or divorce of one of them and thus validate the second 
union. Accordingly, although the Judge may separate the parties on the 
ground of the invalidity of the marriage, if it is consummated the issue 
would be affiliated to the father, in other words they would be his legitimate 
children.” i 


This opinion is emphasised at page 391. In the tenth 


‘edition of Mulla (page 179) it is said that the bar of unlawful 


conjunction renders a marriage irregular, not void, and at 
page 180 there is express dissent from the Calcutta decision. 


In view of this weight of authority we feel bound to accept 
the Bombay decision as being correct. While it is true that the 
Koran does prohibit a man marrying the sister of his wife 
during her lifetime, it is clear that this passage in the Koran 
has never been read as declaring the children of such a marri- 
age to be illegitimate. In fact no writer on Muhammadan law 
has ever stiggested that in the case of an invalid marriage, as 
opposed to a void marriage, the children are illegitimate. Of 
course where a Muhammadan marries a person contrary to 
law and it is not possible in any set of circumstances for that 
union to become regular the issue would not be legitimate. 
The present case is one where the marriage was against the 
law when it was contracted but it was capable of becoming a 
valid marriage and therefore was valid so far as the seventh 
respondent is concerned. For these reasons we consider that 
the decision of the learned trial Judge on the question of 
legitimacy of the seventh respondent was correct. 


With regard to the question of mahar the position is very 
unsatisfactory. It is impossible on the evidence to say whether 
anything is due. The seventh respondent in fact made no claim 
in his written statement to his mother’s mahar; but he was 
allowed to raise the question in the course of argument. We 
consider that as this question of mahar was not dealt with 
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adequately by the learned advocates in the Court below, it will 
be better to send the case back for further evidence on the 
question whether the first and seventh respondents are entitled 
to payments on account of mahar and on the question of the 
amounts. Accordingly the decree of the lower Court will, so 
far as it affects the matter of mahar, be set aside and the case 
remanded for re-trialon this question. Leave will be granted 
to the seventh defendant to amend his written statement so as 
to make it quite clear that he is claiming to have paid out to 
him the money which he says was due to his mother on account 
of mahar. As the appeal has succeeded in part and has failed 
in part, we propose to make no order as to costs. 


S. V. V. c Appeal parily allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :---Mr. Justice NEwsam. 


K. Ramaswami Aiyangar .. Petitioner* (Accused) 
v 


K. V. Panduranga Mudaliar .. Respondent (Complainant). 


Criminal Procedure Code (V of 1898), S. 195 (b)—Complaint against a 
Vakil’s clerk for alleged offence of forgery—Refusal by Court to prosecute 
him on the ground of lack of a strong prima facie case against him—Pro- 
cedure to be adopted—Court's decision to be final in such circumstances. 

The principle underlying S. 195, Criminal Procedure Code, is this. Where 
an act amounts to the offence of contempt of the lawful authority of public 
servants (Ss. 172-188, Indian Penal Code) or to an offence against public 
justice such as giving false evidence (S. 193, et seq, Indian Penal Code) or to 
an offence relating to documents actually used in a Court (S. 471, etc.) private 
prosecutions are barred absolutely, and only the Court in relation to which 
the offence was committed may initiate proceedings. This salutary rule of 
law is founded on common sense. The dignity and prestige of a Court of law 
must be upheld by its presiding officer and it would never do to leave it to 
the parties aggrieved, to achieve in prosecution gratification of personal 
revenge and vindication of a Court’s honour and prestige. To allow this 
would be to sacrifice deliberately the dispassionate and impartial calm of 
tribunals, and to allow a Court’s prestige to be the sport of personal passions. 


In a suit ona pronote for Rs. 200 plaintiff applied for attachment before 
judgment of the defendant’s movable property. The Court ordered notice 
to the defendant. As defendant did not appear in spite of notice having been 
personally served on him, attachment was ordered. When the bailiff went to 
attach the properties, the defendant paid up. The defendant complained that 
the indorsement of his signature on the back of the notice was forgery of-his 
handwriting by the plaintiff’s vakil’s clerk. He therefore moved the Court to 
prosecute plaintiff's clerk and also filed a private complaint against him and 
also applied under S. 95, Civil Procedure Code for compensation against 





* Cr. R. C. No. 213 of 1937. ‘28th September, 1937. 
Cr. R. P. No. 200 of 1937. 
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plaintiff. The Court declined to prosecute and dismissed the application for- 
compensation. But the private complaint against plaintiff’s vakil’s clerk was 
taken cognizance of. 


Held, that the offence alleged to have been committed by the clerk of the 
plaintiff’s vakil was undoubtedly an offence against public justice, punishable 
under S. 193, Indian Penal Code, and possibly also under S. 199, Indian Penal 
Code. But when the Court had declined to prosecute, the defendant could not 
be allowed to prosecute merely because he felt that he had been personally 
dishonoured. The refusal to prosecute by Court was final. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedire, 1898, praying the High Court to revise the order 
of the Fourth Presidency Magistrate of the Court of the Presi- 
dency Magistrate, George Town, Madras, dated the Ist day of 
March, 1937, and passed in Calendar Case No. 2398 of 1936. 


S. Panchapakesa Sastri and N. Krishnamurti for Peti- 
tioner. 

K. Sankara Sastri and A. K. Muthuswami Aiyar for 
Respondent. 

K.V. Ramaseshan for The Crown Prosecutor on behalf of 
the Crown. 

The Court made the following 

Orver.—This is an application asking the Court to revise 
an order of the Fourth Presidency Magistrate made in the 
following circumstances. 

In a suit on a pronote for Rs. 200, plaintiff applied for 
attachment before judgment of the defendant’s movable pro- 
perty. The Court ordered notice to defendant. The notice 
was returned with an endorsement that it had been personally 
served on defendant. As defendant did not appear attachment 
was ordered. As soon as the bailiff went to effect attachment, 
the defendant paid up. 


The defendant complains that his signature on the reverse 
of the notice was forged by the clerk of plaintiff’s Advocate 
and the forged document was uséd to stifle his objections to 
attachment before judgment. 


The defendant, after about a month’s delay, moved the 
Court to prosecute the clerk of plaintiff’s vakil and also filed a 
private complaint against him and also applied under S. 95, 
Civil Procedure Code, for compensation against plaintiff for 
attachment before judgment without reasonable and probable 
cause. 
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The Court declined to prosecute the plaintiff’s vakil’s clerk 
on lith January, 1937, and dismissed the application for com- 
pensation under S. 95, Civil Procedure Code, on 17th Decem- 


ber, 1936. But the defendant’s private complaint against the 


plaintiffs vakil’s clerk has been taken cognisance of. This 
petitioner requests that the order of the Fourth Presidency 
Magistrate deciding to go on with this private case should be 
revised. 


The principle underlying S. 195, Criminal Procedure Code, 
is plainly this. Where an act amounts to the offence of con- 
tempt of the lawful authority of public servants (Ss. 172-188, 
Indian Penal Code), or to an offence against public justice such 
as giving false evidence (S. 193, et seq, Indian Penal Code) or 
to an offence relating to documents actually used in a Court 
(S. 471, etc.) private prosecutions are barred absolutely, and 
only the Court in relation to which the offence was committed 
may initiate proceedings. This salutary rule of law is founded 
on common sense. The dignity and prestige of Courts of law 
must be upheld by their Presiding Officers, and it would never 
do to leave it to parties aggrieved to achieve in one prosecution 
gtatification of personal revenge and vindication of a Court’s 
honour and prestige. To allow this would be to sacrifice deli- 
berately the dispassionate and impartial calm of tribunals, and 
to allow a Court’s prestige to be the sport of personal passions. 

The offence alleged to have been committed here by the 
clerk of the plaintiff’s vakil is undoubtedly an offence against 
public justice, punishable under S. 193, Indian Penal Code and 
possibly also under S. 199, Indian Penal Code. The Court in 
its discretion has declined to prosecute on the ground that there 
was not a strong prima facie case and that no prosecution at 
all is far better than a prosecution which is likely to prove 
abortive. 

The defendant cannot be allowed to prosecute merely 
because he feels that he has been personally dishonoured. It is 
not indeed clear how such a prosecution can vindicate his 
honour. . The refusal of the Court to prosecute is final. It 
must mean that there should be no prosecution at all for this 
alleged offence. The complainant, who is animated by a sense 
of personal grievance, cannot be allowed or trusted to be an 
impartial advocate and deputy of the Court in the role of 
prosecutor. 


Ramaswami 
Aiyangar 
Y 


Pandu ranga 
Mudailiar. 


Ramaswami 
Aiyangar 
v. 
Panduranga 
Mudaliar. 


Dawood 
Sahib 
v. 
Sheik 
Mohideen 
Sahib. 


Leach, C.J. 


760 THE MADRAS LAW JOURNAL REPORTS. [1937 


I allow this petition. The complaint is dismissed as 
barred by S. 195 (b), Criminal Procedure Code. 
K. C. — Petition allowed. 





_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. ALFRED Henry LironeL Leaca, Chief 
Justice AND MR. JUSTICE VARADACHARIAR. 


K. A. Dawood Sahib .. Appellant® (1st Defen- 
dant) 
v. 
V. A. Sheik Mohideen Sahib and 
another .. Respondents (Plaintiff 
and 2nd Defendant). 


Indian Partnership Act (IX of 1932), S. 17 (a)—Partnership between two 
bersons—Agreement to take shares in different proportions—Son of one of 
the partners succeeding to the father's place in the firm after the death of the 
father—Business continued—Dissolution—Claim of share according to the 
original ratio agreed upon—Valid. 

The father of the plaintiff and the first defendant entered into a partner- 
ship on the 14th April, 1920, The plaintiff’s father died on 10th April, 1931, 
which meant in law the dissolution of the partnership. The business was 
carried on by the plaintiff, who stepped into his father’s shoes, and the first 
defendant. The partnership went on till 1933 when the first defendant gave 
notice to the plaintiff to dissolve the partnership. When the original partner- 
ship was formed the partners had agreed to share equally in profits. But in 
1922 plaintiff’s father and defendant agreed that plaintiff’s father should be 
deemed to have a share of 94 annas and the defendant a share of 63 annas. 
This meant sharing of losses and profits also in that ratio. On the conten- 
tion by the defendant (appellant) that in regard to the business subse- 
quent to April, 1931, the account should be taken on‘ the basis that parties 
were entitled to share equally in the partnership profits. 

Held, that the case was governed by S. 17 (a) of the Indian Partnership 
Act for though there had been a change in the constitution of the firm when 
the plaintiff and defendant continued the partnership, still the mutual rights 
and duties of the partners in the reconstituted firm having remained the 
same as they were immediately before the change, the plaintiff was entitled 
to. the share of his father on the basis of 9% share of the firm. 

Appeal from the judgment of the Hon’ble Mr. Justice 
Gentle, dated 12th October, 1936 and passed in the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court in 
C. S. No. 485 of 1933. . 

W.V. Rangaswami Atyangar for Appellant. 

C. Srinivasachari and V.S. Arunachalam for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice.—This appeal arises out of a suit filed 
by the first respondent on the original side of this Court. The 





* O.S. A. No. 3 of 1937. - 3rd August, 1937. 
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appellant was the first defendant. The suit was for the taking 
of the accounts of a partnership between the plaintiff and the 
first defendant. 

Tt appears that the father of the plaintiff and the first 
defendant entered into partnership on the 14th April, 1920. 
On the 10th April, 1931, the plaintiff’s father died, which 
meant in law the dissolution of the partnership. The partner- 
ship business was, however, carried on by the plaintiff (who 
took the place of his deceased father), and the first defendant. 
This partnership carried on business until 1933 when the first 
defendant gave notice to the plaintiff dissolving the partner- 
ship. When the original partnership was formed, that is, the 
partnership between the plaintiff’s father and the first defen- 
dant, it was agreed that they should share equally in the 
profits. They had each contributed a sum of Rs. 250 towards 
the capital. The plaintiff’s father, however, was not satisfied 
with a division of profits on this basis, and on the 16th 
November, 1922, it was agreed between the plaintiff’s father 
and the first defendant that the plaintiff’s father should be 
deemed to have a share of 94 annas and the first defendant a 
share of 61 annas. This, of course, meant sharing both the 
losses and profits in these proportions. At an early stage in the 
original partnership, partnership moneys were advanced on 
mortgage. Two sums were infact so advanced on the same 


property—a sum of Rs. 2,500 and another of Rs. 1,900. The 


mortgagors were unable to redeem the mortgages and were 
eventually compelled to convey the mortgaged property to the 
two partners in consideration of the mortgage debt plus a 
small monetary payment. The learned trial Judge gave the 
decree asked-for and held that the profits and losses should be 
shared between the plaintiff and the first defendant on the 
basis of 94 annas and 63 annas respectively and that they were 
entitled to share in these proportions the property which they 
had bought. The appeal is concerned with these findings. 


The appellant says that in regard to the business subse- 
quent to April, 1931, the account should be taken on the basis 
that the parties were entitled to share equally in the partner- 
ship profits and that the house property also should be divided 


on this basis. The learned Advocate for the appellant rightly ° 


abandoned the contention with regard to the house on having 
his attention drawn to the provisions of S. 48 of the Indian 
96 
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Partnership Act, and, therefore, it is only necessary to discuss 
whether he is entitled to succeed on the other point. 

In the trial Court the plaintiff contended that he was 
entitled to have the accounts taken on the basis that he had a 
share of 94 annas on the ground that this had been expressly 
agreed. The first defendant similarly set up an express agree- 
ment to share equally. The learned Judge disbelieved the 
evidence of both the plaintiff and the first defendant and held 
that there was no express agreement at all. The parties had 
merely agreed to carry on the partnership business, the plain- 
tiff taking the place of his deceased father and nothing being 
said about the shares. On this finding he held that the plain- 
tiff was entitled to the share of his deceased father, and we 
consider that this decision is correct. 


The learned Advocate for the appellant has relied on the 
provisions of S. 13 of the Indian Partnership Act. Cl. (b) of 
that section states that the partners are entitled to share equal- 
ly in the profits earned, and shall contribute equally to the 
losses sustained by the firm. But the provisions in this section 
are all governed by the opening words of the section which are, 
“ subject to contract between the partners ”. If there was no 
agreement between the parties and a new partnership was 
formed the partnership would be governed by this section. 
But here we are dealing with a case where an established 
partnership business was continued on the same lines as before, 
after one of the partners had died, and S. 17 has application. 
That section says: 

“ Subject to contract between the partners— 

(a) where a change occurs in the constitution of a firm, the mutual rights 
and duties of the partners in the reconstituted firm remain the same as they 
were immediately before the change, as far as may be; 

(b) where a firm constituted for a fixed term continues to carry on 
business after the expiry of that term, the mutual rights and duties of the 
partners remain the same as they were before the expiry, so far as they may 
be consistent with the incidents of partnership at will; and 

(c) where a firm constituted to carry out one or more adventures or 
undertakings carries out other adventures or undertakings, the mutual rights 
and duties of the partners in respect of the other adventures or undertakings, 
are the same as those in respect of the original adventures or undertakings.” 

There was no special contract between the parties when 
the plaintiff and the first defendant decided to continue the old 
business, but a change had occurred in the constitution of the 
firm. In these circumstances the Act contemplates that the 


rights and duties of the partners in the reconstituted firm shall 
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- remain unchanged. There is no doubt that from 1922 up to 
the time of his death the plaintiff’s father was entitled to a 
share of 94 annas, and we consider that in the circumstances of 
this case his son is entitled to a division on the same basis. 
The appeal will therefore be dismissed with costs. 
K. C. —— Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 
Present:—Lorp RUSSELL or Ki~ttowren, Lorp Mac- 
MILLAN AND Sir JoHN WALLIS. 
` The Tata Hydro-Electric Agencies, Ltd., 


Bombay .. Appellants* 
v. 
The Commissioner of Income-tax, 
Bombay Presidency and Aden .. Respondent. 


Revenue—Income-tax—Agency business acquired by assignee subject to 
obligation to make certain annual payments out of commission earned— 
Deduction of payments in computing profits—Whether permissible—Indian 
Income-tax Act (IX of 1922), S. 10. 

A limited company, 4, carried on an agency business in the course of 
which inter alia it acted as managing agent for a company, B. As remuneration, 
the 4 company received annually from the B company ten per cent. of the B 
‘company’s profits for the year. The A company had acquired its agency 
‘business, including its rights under its agreement with the B company, by 
assignment from another company, subject to an obligation to pay to each of 
two parties, X and Y, twelve and a half per cent. of the annual commission 
which it received from the B company. That obligation had been undertaken by 
‘the A company’s predecessors, the assignors, in consideration of loans made 
‘by X and Y to the B company at a time when the latter was urgently in need 
of financial assistance. Ona claim by the A company to be allowed to deduct 
the twenty-five per cent. paid to X and Y in computing its profits and gains 
for a year of assessment, 

Held that, those payments not being payments incurred solely for the 
purpose of earning profits, the deduction was inadmissible, and the fact that 
the payments affected the ultimate yield in money of the assessee company’s 
business was irrelevant, that yield not being the statutory criterion. 

Where the purchaser of a business undertakes to the vendor as one of 
the terms of the purchase that he will pay a sum annually toa third party, 
irrespective of whether the business yields any profits or not, it would be 
‘difficult to say that the annual payments thus made were incurred solely for 
the purpose of earning the profits of the business. 

Pondicherry Railway Co., Ltd. v. Commissioner of Income-tax, Madras, 
(1931) 61 M.L.J. 251: L.R. 58 LA. 239: LL.R. 54 Mad. 691 (P.C.), distin- 
guished. 

C. Macdonald & Co. v. Commissioner of Income-iax, Bombay, (1934) 
37 Bom.L.R. 126: 7 I.T.C. 466, explained. 


* P, C. Appeal No. 46 of 1936. 12th March, 1937. 
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Dicta in Robert Addie and Sons’ Collieries, Ltd. v. Commissioners of 
Inland Revenue, (1924) S.C. 231, approved. 


Decision of the Bombay High Court affirmed. 


Appeal from a judgment of the High Court of Judicature 
at Bombay (Beaumont, C.J. and Rangnekar, J.) delivered on 
a reference to the High Court under S. 66 of the Indian 
Income-tax Act by the Commissioner of Income-tax, Bombay 
Presidency and Aden. 


The appellant company were assessed to income-tax for the 
year 1933 to 1934 in respect, inter alia, of the profits of their busi- 
ness of managing agents. In computing the profits of their busi- 
ness under S. 10 of the Act of 1922, the Income-tax Officer includ- 
ed the whole of the remuneration received by them by way of 
commission under their agency agreement from the Tata Power 
Co., Ltd. The appellants having appealed tothe Assistant Commis- 
sioner, the latter rejected the appeal, holding that the case did not 
come within the principle of the decision of the Privy Council in 
Raja Bijoy Singh Dudhuria v. Commissioner of Income-tax, 
Calcutial, relied on by the appellants. The appellants being dis- 
satisfied with the Assistant Commissioner’s decision, he referred 
the questions of law set out in the judgment to the High Court 
under S. 66 of the Act. The High Court answered those questions. 
adversely to the assessee company, which now appealed. 


Raymond Needham, K.C., R. P. Hills and R. Parikh for 
Appellants.—The payments made by the appellants to F. R. Din- 
shaw, Ltd., and Mr. Tilden Smith ought not to have been taken 
into account in computing the profits of the appellants’ business as. 
managing agents for the purpose of income-tax, for those pay- 
ments were not and didnot represent part of the profits of the 
appellants’ business, They were payments out of the gross revenue 
received by the appellants from one of the sources of revenue of 
the business, namely, a particular agency for a particular princi- 
pal. Under the assignment to them of the agency business of 
Tata Sons, Ltd., the appellants obtained not the whole commission: 
payable by the Tata Power Co., Ltd., to their agents, but only 
75 per cent. of that commission. In any event, the payments were 
an expenditure necessary to enable the appellants to carry on their 
business as managing agents and earning the profits of the business. 
That the payments were expenditure necessary for the earning of 
the profits of their agency business is shown by the finding of fact 
in the case that the assignors, Tata Sons, Ltd., had been required 
to find persons willing to lend money to their principals, the Tata 


1, (1933) 65 M.L.J. 285: L.R. 60 LA. 196: LL.R. 60 Cal..1029 (P.C.), 
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Power Co., Ltd., and that they had been obliged to undertake to 
pay to the lenders a share in their own commission from their 
principals, 

Hubert Hull for Respondent.—The liabilities in discharge of 
which the appellants made the payments to F. E. Dinshaw, Ltd. 
and Tilden Smith were undertaken by the appellants as part of the 
consideration for the acquisition by it of its business as managing 
agents of the Tata Power Co., Ltd. Those payments were accor- 
dingly not expenditure incurred, whether solely or at all, for the 
purpose of earning the profits or gains brought under charge. 

12th March, 1937. Their Lordships’ judgment was 
delivered by 

Lorp Macmitran.—The appellants are a private limited 
company who carry on the business of managing agents of the 
Tata Power Company Limited and of certain other hydro- 
electric companies in India. They acquired this agency business 
from. their predecessors, Tata Sons Limited, under an assign- 
ment dated the 2lst November, 1929, whereby Tata Sons 
Limited transferred to the appellants their whole rights and 
interest as agents of the hydro-electric companies under their 
subsisting agreements with these companies, but subject, as to 
their rights and interest under their agreement with the Tata 
Power Company Limited, to their obligations under two agree- 
ments with F. E. Dinshaw Limited and Richard Tilden Smith 
respectively. The assignment was declared to be to the intent 
that the appellants should thenceforth be and act as the agenis 
of the hydro-electric companies, and be entitled to all benefits 
and advantages contained in and conferred by the agreements 
between Tata Sons Limited and these companies, and should 
perform and be bound by all the obligations and duties thereby 
imposed, and further that. the appellants should receive all 
commissions and other remuneration to which Tata Sons 
Limited were entitled thereunder. The appellants for their 
part covenanted- to carry out and perform the terms and 
conditions of the agreements with F. E. Dinshaw Limited and 
Richard Tilden Smith, and to indemnify Tata Sons Limited 
-against any consequences of the non-observance of those terms. 
They further undertook, if so required, to enter into separate 
agreements in their own names with F. E. Dinshaw Limited 
and Richard. Tilden Smith in the same terms. 

Under the agency agreement between Tata Sons Limited 
and the Tata Power Company Limited, which was dated the 
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24th September, 1919, and the benefit of which the appellants 
thus acquired, the remuneration of Tata Sons Limited for their 
services consisted of a commission of 10 per cent. on the annual 
net profits of the Tata Power Company Limited, with a 
minimum of Rs. 50,000 whether that company should make 
any profits or not, and they were also entitled to have their 
expenses reimbursed. In return for this remuneration Tata 
Sons Limited undertook to use their best endeavours to promote 
the interests of the Tata Power Company Limited. The agree- 
ment was declared to be assignable, and the Tata Power 
Company Limited undertook to recognise any assignees as their 
agents and, if required, to enter into an identical agency agree- 
ment with such assignees. It was also declared to be lawful 
for Tata Sons Limited to assign the whole or any part of their 
earnings under the agreement. 

It appears that in 1926 the Tata Power Coama Limited 
were urgently in need of financial assistance to the extent of 
over a crore of rupees. Tata Sons Limited, their then managing 
agents, who, as the Commissioner of Income-tax puts it in his 
statement of facts, “had to find the money”, approached 
F. E. Dinshaw Limited and Richard Tilden Smith, who agreed 
to provide the necessary funds. One of the conditions on 
which they agreed to do so was that, in addition to the interest 
payable by the Tata Power Company Limited for the loan, 
they should each receive from Tata Sons Limited two annas in 
the rupee, or-124 per cent. of the commission earned by Tata 
Sons Limited under their agency agreement with the Tata 
Power Company Limited. Two agreements embodying this 
obligation were entered into between Tata Sons Limited and 
F. E. Dinshaw Limited and Richard Tilden Smith respectively, 
dated 15th and 19th October, 1926, being the agreements 
referred to in the assignment by Tata Sons Limited of their 
agency business to the appellants. It will be observed that, as 
the remuneration of Tata Sons Limited depended, subject to 
a minimum, on the prosperity of the Tata Power Company 
Limited, they had an interest in assisting the Tata Power Com- 
pany Limited to obtain the financial accommodation required 
for the conduct of their business. 


After the acquisition of the agency business by the appel- 
lants, the Tata Power Company Limited, in fulfilment of their 
obligation under their agreement with Tata Sons Limited, 
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entered into a new agency agreement with the appellants dated 
the 17th December, 1929, in terms identical with those of their 
previous agreement with Tata Sons Limited, and the appellants 
also entered into agreements with F. E. Dinshaw Limited and 
the administrator of the estate of Richard Tilden Smith (who 
had meantime died), dated 23rd February, and the 19th May, 
1932, respectively, in terms identical with those of the previous 
agreements between Tata Sons Limited and these parties. 

By this series of transactions complete novation was 
effected, with the result that the appellants came in room and 
place of Tata Sons Limited in all respects as regards both the 
right to receive from the Tata Power Company Limited the 
stipulated agency remuneration and the obligation to pay out 
of that remurieration 12% per cent. to F. E. Dinshaw Limited 
and 12% per cent. to Richard Tilden Smith’s administrator. 


In the year 1932 the appellants’ duly earned and received 
payment from the Tata Power Company of their commission 
of 10 per cent. on the net profits of that company and duly 
paid over to F. E. Dinshaw Limited and to Richard Tilden 
Smith’s administrator 124 per cent. thereof each, or 25 per cent. 
in all. 

The assessment of the appellants’ income for tax purposes 
for the fiscal year to the 31st March, 1934, which is in question 
in the present appeal, is based on their income, profits and gains 
for the year 1932, and the question is whether, in the computa- 
tion for tax purposes of their income, profits and gains for 
that year, they are entitled to deduct a sum representing the 
25 per cent. of the commission earned and received from the 
Tata Power Company Limited which they paid over to F. E. 
Dinshaw Limited and Richard Tilden Smith’s administrator 
under the agreements above mentioned. The gross commission 
received by the appellants was Rs. 5,17,288 and the one-fourth 
of it which they claimed to deduct was Rs. 1,29,322. 

Under S. 10 (2) of the Indian Income-tax Act, 1922, the 
profits or gains of any business carried on by the assessee are 
to be computed after making allowance for “ IX. any expendi- 
ture (not being in the nature of capital expenditure) incurred 
solely for the purpose of earning such profits or gains.” 

The Income-tax Officer refused to allow the appellants to 
deduct the sum in question in the computation of the profits or 
gains of their business, and the Assistant Commissioner took 
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the same view. The appellants then requested the respondent 
to refer to the High Court the legal question of the admissibi- 
lity of the deduction. The respondent, in doing so, expressed, 
as required by S. 660f the Act, his own opinion, which was 
also to the effect that the deduction was inadmissible. He 
founded his opinion on Pondicherry Railway Company, Limit- 
ed v. Commissioner of Income-tax, Madrasi, which, he sub- 
mitted, was on all fours with the present case, and he also 
referred to Bharat Insurance Company v. Commissioner of 
Income-tax, Lahore®, in which the Pondicherry case was 
followed. 


The questions of law as formulated by the Commissioner 
of Income-tax were as follows:— 


(1) Whether in the circumstances of the case and in view of the provi- 
sions of Ss. 4 (1) and 10 of the Act, the assessee company has been correctly 
assessed on the total amount of Rs. 5,17,288 received by it as profits and gains 
of the business carried on by itas the managing agents of the Tata Power 
Co., Ltd. 

(2) Whether under the provisions of S. 10 of the Act or under any other 
provision thereof the assessee company is entitled to have a deduction from 
the said profits and gains amounting to Rs. 5,17,288 to the extent of 
Rs. 1,29,322 paid by it to certain parties under the agreements, Exs. F and G 
[being the agreements between the appellants and F. E. Dinshaw Limited and 
Richard Tilden Smith’s administrator respectively] on the ground that this 
latter amount was nothing but expenditure incurred solely for the purpose 
of earning the said profits or gains or on any other ground. 


In the High Court the appellants were also unsuccessful. 
The Chief Justice, Sir John Beaumont, in his judgment held 
that the whole 10 per cent. commission received by the appel- 


lants from the Tata Power Company Limited was properly 


included without deduction in the assessment of the profits or 
gains of the appellant’s business, in conformity with the deci- 
sion in C. Macdonald & Co. v. Commissioner of Income-tax, 
Bombay,’ within which the learned Chief Justice said that the 
present case exactly fell. He further expressed the, opinion 
that the question whether the expenditure in question was in- 
curred solely for the purpose of earning the profits or gains of 
their business was a question of fact, and that, as there was 
no finding of fact on which the Court could hold that the 
deduction claimed was one falling within the statute, the 





1. (1931) 61 M.L.J. 251: L.R. 58 LA. 239: LL.R. 54 Mad. 691 (P.C.). 
2. (1933) 66 M.L.J. 391: L.R. 61 L.A. 41: LL.R. 15 Lah. 224 (P.C.). 
3. (1934) 37 Bom. L.R. 126: 7 LT.C, 466. 
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question must be answered in the negative. By their order of 
the 27th March, 1935, the High Court accordingly answered 
the first of the questions stated by the Commissioner in the 
affirmative and the second in the negative. 

In the case of C. Macdonald & Co. (supra) to which the 
learned Chief Justice refers, the assessees carried on the busi- 
ness of managing agents of another company from whom they 
received a commission for their services. This commission the 
assessees were bound under an agreement to share with certain 
third parties, and they claimed that the shares of their commis- 
sion which they paid over to these third parties should be 
excluded or deducted in the computation of the profits or gains 
of their agency business. The Court held that the case was 
governed by the decision in the Pondicherry case (supra) and 
that the whole commission received by the assessees must be 
included without deduction in the computation of their income 
for tax purposes. 


` Before their Lordships counsel for the Crown did not seek 
to support the judgment of the High Court in the present case 
on the ground that it was ruled by the decision in the Pondi- 
cherry case (supra) and in their Lordships’ view he was well- 
advised in recognising the clear distinction between that case 
and the present case. In the Pondicherry case the assessees 
were under obligation to make over a share of their profits 
to the French Government. Profits had first to be earned 
and ascertained before any sharing took place. Here the 
obligation of the appellants to pay a quarter of the commis- 
sion which they receive from the Tata Power Company 
Limited to F. E. Dinshaw Limited and Richard Tilden 
Smith’s administrator is quite independent of whether the 
appellants make any profit or not. Indeed, if on their 
year’s operations as a whole they were to make a loss and incur 
no liability to income-tax, they would nevertheless have to pay 
away a quarter of the commission in question to the parties 
named. The commission in truth is not profit or gain; it is 
only an item or factor in the computation of the appellants’ 
profits or gains. Their Lordships regard this as a fundamental 
distinction.. In the case of C. Macdonald & Co. (supra) it 
would rather appear that the commission which was received 
by the assessees and which they were bound to share with 
certain other parties was the sole source of income of the 

97 


PC: 
Tata 
Hydro- 
Electric 
Agencies, 


Bombay 
`v 


Commis- 
sioner of 
ncome-tax, 
Bombay. 
Lord 
Macmillan. 


P.C. 
Tata 
Hydro- 
Electric 
Agencies, 
Bombay 
V. 
Commis- 
sioner of 
Income-tax, 
Bombay. 
Lord 
Macmillan. 


770 THE MADRAS LAW JOURNAL REPORTS. [1937 


assessees, but, be this as it may, the decision in that case 
cannot be supported by the authority of the Pondicherry case 
(supra) on whatever other ground it may be justified. 

It wasnot questioned by counsel for the Crown that, if the 
present question had arisen with Tata Sons Limited, they 
would, under S. 10 (2) (ix), have been entitled on the facts. 
stated to deduct their payments to F. E. Dinshaw Limited and 
Richard Tilden Smith as being expenditure incurred solely for 
the purpose of earning their profits or gains. But he submitted 
that, after the acquisition of the agency business by the present 
appellants, the payments assumed a different character. The 
appellants, he said, did not take any part in obtaining the loans 
nor did they incur the liabilities in question in the course of 
rendering any services to their principals. The obligation to 
make the payments in question was taken over by them as part 
of the transaction whereby they acquired the agency business 
from Tata Sons Limited and the payments were therefore 
made not for the purpose of earning profits in the conduct of 
the agency business but in fulfilment of the terms on which 
they purchased the business. 


Their Lordships recognise, and the decided cases show, 
how difficult it is to discriminate between expenditure which 
is, and expenditure which is not, incurred solely for the purpose 
of earning profits or gains. In the present case their Lordships 
have reached the conclusion that the payments in question were 
not expenditure so incurred by the appellants. They were 
certainly not made in the process of earning their profits; they 
were not payments to creditors for goods supplied or services. 
rendered to the appellants in their business; they did not arise 
out of any transactions in the conduct of their business. That 
they had to make those payments no doubt affected the ultimate 
yield in money to them from their business, but that is not the 
statutory criterion. They must have taken this liability into 
account when they agreed to take over the business. In short, 
the obligation to make these payments was undertaken by the 
appellants in consideration of their acquisition of the right and 
opportunity to earn profits, that is of the right to conduct the 
business, and not for the purpose of producing profits in the 
conduct of the business. If the purchaser of a business under- 
takes to the vendor as one of the terms of the purchase that he 
will pay a sum annually to a third party, irrespective of 


g t 
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whether the business yields any profits or not, it would be 
difficult to say that the annual payments were made solely for 
the purpose of earning the profits of the business. It would 
seem to make no difference that the annual sum should be made 
payable out of a particular receipt of the business, irrespective 
of the earning of any profit from the business as a whole. The 
case of a transferee of a business undertaking liability, for 
example, for the rents under current leases of the premises in 
which the business was carried on by the transferor and is to 
be carried on by the transferee is quite a different case, for the 
rents paid are clearly an outlay necessary for the earning 
of profit. In Robert Addie & Sons’ Collieries, Ltd. v. Com- 
missioners of Inland Revenue1 the Lord President Clyde, 
dealing with corresponding words in the British Income-tax 
Act, says at p. 235: 

“ What is ‘money wholly and exclusively laid out for the purposes of the 
trade’ is a question which must be determined upon the principles of ordi- 
nary commercial trading. It is necessary, accordingly, to attend to the true 
nature of the expenditure, and to ask oneself the question, Is it a part of the 
company’s working expenses; is it expenditure laid out as part of the process 
of profit earning?” 

‘Adopting this test, their Lordships are of opinion that the 
deduction claimed by the appellants is inadmissible as not being 
expenditure incurred solely for the purpose of earning the 
profits or gains of the business carried on by the appellants. 
They thus reach the same result as the learned Judges of the 
High Court but on different grounds, and they would only add 
in conclusion that with all respect they do not.share the view 
expressed by the learned Chief Justice that the question 
whether the payments in question were admissible deductions 

„under S. 10 (2) (ix) was not open to argument in the High 
Court on the facts as found. 

Their Lordships will accordingly humbly advise His 
Majesty that the appeal be dismissed and the order of the 
High Court of 27th March, 1935, be affirmed, The respondent 
will have his costs of the appeal. 

Solicitors for Appellants: Stanley Johnson & Allen. 


Solicitors for Respondent: The Solicitor, India Office. 
R. C. C. Appeal dismissed. 








1. (1924) S.C. 231; 
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PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow.] 


PresENT:—Lorp ALNESS, SIR SHADI LAL AND SIR 
GEORGE RANKIN. 


Thakur Ganesh Bakhsh Singh and others .. <Appellants* 
U. 
Thakur Ajudhia Bakhsh Singh and others .. Respondents. 

Evidence—Pedigrees—Record of recent events—Statements being contra- 
dictory—Entry in wajib-ul-arz—Evidentiary value as tradition. 

Where in a case of disputed succession the documentary evidence dates 
back to the year 1860, unless pedigrees drawn up circa 1860 can be shown to 
have been derived from earlier and more authentic documents the evidence 
which they afford would at best be evidence of tradition and in so far asthe 
statements are interested or contradictory or disputed they rapidly lose 
value. The fact that in a wajib-ul-arz such a pedigree is given in the course 
of the account of the village history does not transmute it into something 
higher than tradition. 

Where the tradition has been ascertained with reasonable certainty, a 
proper value must be given to it on questions of pedigree and it may be suff- 
cient of itself; but the fact that a case is difficult of proof does not dispense 
with proper proof, and in many cases there is good reason to regard tradition 
as poor and treacherous material. : 

Decision of the Oudh Chief Court affirmed. 

A. M. Dunne, K.C., L. M. D. DeSilva and B.S. Srivas- 
tava for Appellants. 


W. Wallach for Respondents. 


28th July, 1937. Their Lordships’ judgment was deli- 
vered by 

Sir GeorceE RANKIN.—This is an appeal by the plaintiffs 
in a suit to establish their right to two taluqdari estates in Oudh 
against decrees dismissing the suit made in the Chief Court of 
Oudh by Pullan, J., at first instance (23rd December, 1929), 
and by Wazir Hasan, C.J. and Raza, J., on appeal therefrom 
(19th May, 1931). The estates in question ars called Simri 
and Patanti Dasi and comprise 42 villages in the districts of 
Rae Bareli and Unao. At the Second Summary Settlement 
(1859) and the Regular Settlement (1861) these estates were 
settled with one Jagannath Bakhsh to whom a sanad was 
granted on 28th November, 1861; and they were entered in 
Lists I and II prepared in accordance with the provisions of 
S. 8 of the Oudh Estates Act (I of 1869). Jagannath died on 
3rd November, 1869, aged about 15 years and was succeeded 





* P, C. Appeal No. 26 of 1935. 28th July, 1937. 
Oudh Appeal No. 20 of 1931. 
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by his widow Sheopal Kuer who died in 1886 and thereafter 
by his mother Parsan Kuer who died in 1922. The appellants’ 
case is that on her death Har Charan Singh (father of the 
principal appellant Ganesh Bakhsh Singh) became entitled to 
the taluqas as the nearest male agnate of Jagannath according 
to the rule of lineal primogeniture. The appellants other than 
Ganesh are transferees from him under a deed of 1928. The 
suit was brought on 17th January, 1929, after the death of Har 
Charan Singh. 


For the proposition that on the death in 1922 of Parsan 
Kuer, Jagannath’s mother, the éstates descended to his nearest 
male agnate according to the rule of lineal primogeniture, the 
appellants rely upon the tenth clause of the section which by 
S. 14 of the Oudh Estates (Amendment) Act, 1910, was 
substituted for S. 22 of the original Act (I of 1869). For the 
first respondent, it is denied that this clause is applicable to the 
present case, and it is further contended that the suit is barred 


by limitation in respect that in 1886 succession to the estate - 


was governed by the sanad of 1861, and the possession of 
Parsan, Kuer was accordingly without right and adverse to the 
title now sued on. Their Lordships do not find it necessary to 
enter into either of these defences, as they consider, in agree- 
ment with both Courts in India, that the plaintiff-appellants 
have failed to prove the pedigree of Har Charan Singh so as 
to establish that he was in 1922 the nearest male agnate of 
Jagannath according to the rule of lineal primogeniture. 


In reaching this conclusion their Lordships have regarded 
the first respondent Raghuraj merely as a person in possession 
entitled as such to insist that the appellants can only eject him 
on the strength of their own title and by proper proof thereof. 
If the pedigree put forward by the appellants is worthy of any 
credence, the first respondent cannot claim to be the nearer 
agnate of Jagannath on principles of primogeniture. Parsan 
claimed that Sheopal had adopted him as a son to Jagannath; 
but, this claim having failed, he stands only as the grandson of 
one Shanker Bakhsh hereinafter mentioned as a descendant of 
Lohang Rai son of Bal Singh Rai. Again it would be unjust 
to regard the appellants’ claim in this case as of a dishonest 
or fabricated character: they have given sufficient proof of a 
large part of the pedigree which they propound and need be 
subjected to no special degree of suspicion. In the third place, 
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their Lordships have not thought it right to proceed merely by 
applying the rule of practice which ordinarily exempts con- 


current findings of fact from being challenged before the 


Board. Learned counsel for the appellants went fully into all 
the questions of fact which he desired to raise as well as into 
certain questions of law which are inter-related therewith and 
difficult to separate therefrom. That great weight is in the 
present case to be attached to the findings of the Indian Courts 
is a conclusion which the Board have reached upon a full and 
untrammelled examination of the materials on the record: not 
as a method of procedure or as a bare presumption, but as dué 
to the great care and acumen of the judgments, and to the 
nature of the evidence and subject-matter which call for the 
most careful appreciation of Indian conditions. 

The appellants’ criticism of the Courts in India is not that 
upon inadequate evidence they have held certain things to be 


-proved which are untrue, but that they have not been satisfied 
. by the proof adduced of certain steps in the pedigree relied 


upon. Their Lordships are asked to say that they ought to 
have been satisfied: misconception or mistake, if shown, may 
well justify such a view, but otherwise it is a difficult criticism 
to make good in a case which calls for caution. 


The pedigree table herein set forth is designed to show 
the case made by the plaintiff-appellants and the names 
which have been underlined are those as to which the 
Courts in India have not been satisfied by the evidence 
adduced. It will be seen that the appellants connect Har 
Charan Singh (father of appellant No. 1) with Jagannath (the 


last full owner of the taluqas) through a common ancestor 


Bal Singh Rai: they have traced Har Charan’s ancestry up to 
Pirthi Singh and Jagannath’s up to Doman Deo who was a son 
of Bal Singh; but they have not satisfied the Courts in India 
that Kharag Rai was the eldest son of Bal Singh Rai, nor that 
he had no natural son, nor that he adopted Sheo Prasad, nor 
that Sheo Prasad was a son of Doman Deo or Kharag Rai, 
nor that Bakht Bali was the eldest son of Sheo Prasad; nor 
that Pirthi Singh was the eldest son of Bakht Bali. As the 
oral evidence given at- the trial is no longer relied upon by 
either side for the present purpose and as the documentary 
evidence dates from 1860 or thereabouts, it is as well to have 
some notion of the dates of Kharag Rai and his alleged succes- 
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sors. On the view put forward by the appellants, plaintiffs” 
Ex. 77, a sanad dated 1167 Hijri (A.D. 1745) may be taken 
for this purpose. It shows Bhikam as being then the taluqdar 
of Simri and Bakht Bali as the chief revenue payer of mauza. 
Bakulhia. If either be taken as born circa 1710, his grand- 
father’s birth would not be much later than 1670 and might be 
much earlier. The wajib-ul-are of Chak Gajraj (Ex. 6) of 
1870 gives Kharag Rai’s date as “about 400 years ago,” that 
of Deoli (Ex. 7) c. 1867 as “about 125 years ago,” that of 
Ramwanpur Dubai (Ex. 117) of 1864 as “about 200 years 
ago.” In any view unless pedigrees drawn up circa 1860 can 
be shown to have derived from earlier and more authentic 
documents the evidence which they afford is at best evidence 
of tradition: in so far as the statements are interested or con- 
tradictory or disputed they rapidly lose value. The fact that 
in a wajib-ul-arz such a pedigree is given in thé course of the 
account of the village history does not (necessarily, at least} 
transmute it into something higher than tradition: and the 
wajib-ul-arzes in the present case have only to be read to 
demonstrate the soundness of what Mr. Ameer Ali said to that 
effect in Murtaza Husain Khan v. Mohammad Yasin Ali Khan 
and of the view taken by the trial Judge in the present case. 
Where the tradition has been ascertained with reasonable 
certainty, a proper value must be given to it on questions of 
pedigree, and it may be sufficient of itself: but the fact that a 
case is difficult of proof does not dispense with proper proof, 
and in many cases there is good reason to regard tradition as 
poor and treacherous material. l 


A question of admissibility arises as to certain of the docu- 
ments relied on by the appellants. In Rai Jagatpal Singh v. Raja 
Jageshar Baksh Singh? the Board rejected a document which 
was proved to have been made an exhibit by one Gurdat ina suit 
for certain villages. Lord Robertson said: “The fatal objection 
to the admissibility of the document is that it is in no way 
brought home to Gurdat except as being an exhibit binding on 
him for the purposes of that suit. His relation to the document 
is therefore something entirely different from the personal 
knowledgé and belief which must be found or presumed in any 
statement of a deceased person which is admissible in evidence.” ° 


“1, (1916) 31 M.L.J. 804: L.R. 43 LA. 269 at 282: LL.R. 38 AIl. 552 (P.C.). 
2, (1902) L.R. 30 LA. 27 at 34: LL.R. 25 All. 143 (P.C). 
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Upon this principle documents on both sides are in a position 
of considerable doubt, for example, Ex. 204 the pedigree filed 
on behalf of Shanker Bakhsh (1867) Ex. A 419 and Ex. 2, 
the statement and pedigree filed by Bikarmajit (1867) and B. 
l the pedigree sent up to Government in the name of the 
minor taluqdar in 1860. There is room also for some dispute 
as to the application of the restriction imposed by the words, 
in S. 32 of the Indian Evidence Act, “when the statement was 
made before the question in dispute was raised,” and on the 
question whether opinions expressed by Settlement Officers are 
to be regarded as “ judgments ” or as entries under S. 35 of 
the Act. Their Lordships are satisfied, however, that the result of 
the evidence in the present case cannot be appreciably affected 
by any criticism of the Chief Court’s views upon the admis- 
sibility of particular documents: indeed in every case of doubt 
the learned Judges have given a careful estimate of the value 
of the document as evidence assuming it to be admissible. 

The appellants’ case clearly cannot stand unless the Chief 
Court’s criticism of the documents upon which they rely can 
be held to be misconceived or unduly harsh. The nature of 
the evidence is such as to have substantial value only if the 
statements of tradition can be seen to be an expression of the 
information possessed by persons having special means of 
knowledge at a time when they had no interest to serve one 
way or another and were not taking sides as to any matter then 
in controversy. From this standpoint their Lordships think it 
wholly impossible to insist upon any Court of law regarding as 
reliable the pedigrees put forward by Bikarmajit in the vari- 
ous documents which emanated from him in the sixties or 
the nineties of last century. That he was interested and by 
no means above attempting to adapt his case to suit his inte- 
rests is only too clear; that he satisfied some Government 
officers that he belonged to a branch of the family senior to 
that of the taluqdar is true, but it gives small assurance of the 
correctness of his statements on the critical points. The ap- 
pellants’ case as to Sheo Prasad is an alternative case: they say 
first that Kharag Rai adopted him and alternatively that he was 
the natural son of Doman Deo Kharag’s young brother. The first 
-—not to say the only—suggestion of this alleged adoption isin a 
document of 1867 put forward by Shanker Bakhsh in support of 
a claim against the taluqdar Jagannath for maintenance: even if 


the endorsement “filed by the plaintiff” be taken as sufficient 
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to make it admissible, the pedigree is shown to have been falsifi- 
ed in at least one other particular and is in their Lordships’ 
view rightly regarded by the Chief Court with suspicion. 
The case that Kharag died sonless and that Sheo Prasad 
is the eldest son of Doman Deo is an inconsistent case and is 
but poorly supported by the evidence taken as a whole. The 
appellants are able to point to the fact that in 1890 when the 
first respondent was a minor Parsan Kuer as his guardian ad 
litem put forward a pedigree (Ex. 257) which showed Sheo 
Prasad as son of Kharag Rai and Pirthi Singh as elder 
brother to Daryao Singh. If this pedigree is admissible at 


- all it would seem to be so only as an admission, and by reason 


of the fact that the first respondent came of age before the 
litigation of 1890 was finally disposed of. But the pedigree is 
plainly untrue on several matters and goes contrary to the 
appellants’ case. That they should select particular points 
from it which favour their case may be permissible, but as 
evidence isnot impressive. These observations refer to a few 
only out of many documents, but they are of primary import- 
ance in the case. Their Lordships do not find it necessary that 
they should refer specifically to each of the documents and to 
the comment made thereon by either side. They were taken 
in detail by Mr. Dunne in an elaborate and sustained argu- 
ment through six pedigrees, nine wajib-ul-arzes, four reports 
by Settlement Officers, and three judgments, together with 
other papers bearing on the appellants’ case. While fully 
appreciating the injustice that might be done to the appellant 
if the standard of proof be raised too high, their Lordships 
cannot but conclude, upon a review of the documentary evid- 
ence as a whole, that the careful criticism of the learned 
Judges in the Chief Court- is sufficient to justify their refusal 
to hold the appellants’ case established and demonstrates the 
interested, uninformed and inconsistent character of the evid- 
ence in favour of the tradition upon which the appellants rely. 
The links in the chain of descent which the Chief Court regard 
as weak are in their Lordships’ judgment really weak. They 


‘will humbly advise His Majesty that the appeal should be dis- 


missed with costs. . 
Solicitors for Appellants: Hy. S. L. Polak & Co. 
Solicitors for Respondents: Douglas Grant and Dold, . 
R.C. C. ooo E m AEREI aesmessed. 


"B. V. V. 








IH. THE MADRAS LAW JOURNAL REPORTS. 779 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice Burn AND MR. JUSTICE ABDUR 
RAHMAN. 


Sheik Muhammad Rowther and 
another ... Appellants* (Defen- 
i dants) 
2. Ss 
Ayeesha Beevi declared major 
and guardian discharged (vide 
order dated 15th August, 1933, 
on C. M. P. No. 2210 0f 1933) ... Respondent (Plaintiff). 
Mahomedan Law—Sunnis—Hanafi—Deed of dower—Silent as to whether 
whole or any portion of dower is prompt or deferred—Presumption that 


whole is prompt—Madras Presidency—No difference between Shiah and 
Sunni laws in this respect. 

The decision in Masthan Sahib v. Assan Bivi Ammal,(1900) 10 M.L.J. 123: 
LLL.R. 23 Mad. 371 (F.B.), was intended to lay down and so far as this presi- 
dency is concerned, was understood to lay down the law for all Mahomedans, 
whether Shiahs or Sunnis and was not confined to Shias. At all events, it 
would be dangerous to go back upon or overrule the decision after such a 
long time. 


_ Therefore where at the time of marriage of two Hanafi spouses belonging 
to Madras Presidency, the contract for the payment of dower, embodied in a 
deed of dower, did not fix any time for payment of either the whole or a 
portion of the dower, the whole is to be presumed to be prompt and payable 
-on demand. 


Decisions to the contrary effect of the Allahabad and Patna High Courts 
not followed. 

Second appeal against the decree of the Court of the 
Subordinate Judge of Dindigul in Appeal Suit No. 59 of 1932, 
preferred against the decree of the Court of the District 
Munsiff of Palni in Original Suit No. 431 of 1931. 


Orver. Venkataramana Rao, J—Three points have been 
argued by Mr. Rajah Aiyar in this second appeal, one relating to 
a question of fact and the other two relating to questions of law. 
The question of fact relates to the genuineness of Ex. F, which is 
the document on which the suit claim for dower is based. There 
is a concurrent finding of both the Courts that Ex. F is genuine, 
and itis not open to Mr. Rajah Aiyar to challenge it in second 
appeal. 

The second point urged before me is that, as the contract, 
Ex, F, does not fix any time for payment of the dower, and as the 
parties are governed by Hanafi law, part of the’ dower must be 





* S. A, No. 343 of 1933. ; 19th August, 1937, 
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presumed to be prompt and part deferred, and that the view of the 
lower Court following Hussein Khan Sardar Khan v. Gulab 
Khatum1 is not correct, It is admitted that the parties to this 
suit are Hanafis. The text writers on Muhammadan Law seem 
to make a distinction between the Shia law and the Hanafi law 
in regard to the payment of dower where the contract does not fix 
the time for payment. In Shia law the presumption seems to be 
that, in the absence of a contract fixing the time for payment, the 
dower is prompt and payable on demand; but in Hanafi law the 
presumption seems to be otherwise. In Mussammat Bibi Mahboo- 
ban v. Sheikh Muhammad Ammeruddin®?, Das, J., states the rule 
of law thus :— 

“ It seems to be well-settled that amongst the Sunnis, where it is not 
settled at the time of the marriage whether the wife’s dower is to be prompt 
or deferred, part will be prompt and part deferred, the proportion referable 
to each category being regulated by custom, or,in the absence of custom, by 
the status of the parties and the amount of dower settled.” 

According to the learned Judge, the presumption will apply 
even in a case where an agreement is set up but is not substantiat- 
ed. This seems to be the view also of the Allahabad High Court 
in Umda Begam v. Muhammadi Begam8, But Mr. Panchapakesa 
Sastri contends that so far as this presidency is concerned no such 
distinction is drawn between Shia law and Hanafi law, and the 
Full Bench in Masthan Sahib v. Assan Bivi Ammal4 must be deem- 
ed to have laid down the law for all Muhammadans, According 
to the said decision, unless payment of the whole or any part is 
expressly postponed, it must be presumed to be prompt and pay- 
able on demand. It is not clear from the judgment, or from a 
reference to the printed papers, whether the parties were Shias or 
Sunnis, Inthe argument of Mr, K. Srinivasa Aiyangar for the 
appellant before the Full Bench there is a statement to the effect 
that he contended that the parties were Shias. At any rate, both 
the Allahabad and the Patna High Courts are inclined not to treat 
that case as laying down any rule cf Hanafilaw, but that the 
principle of that decision must be confined to Shias. I may 
observe that the decision in Masthan Sahib v. Assan Bivi Ammal4 
purports to follow a decision of the Privy Council in Mirza Bedar 
Bukht Mohummed Ali Bahadoor v. Mirza Khurrum Bukht Yahya 
Ali Khan Bahadoor’ where the parties were Shias. It is not clear 
from the Full Bench decision whether it is intended to govern all 
classes of Muhammadans, whether Shias or Hanafis. In view of 





1, (1911) LL.R. 35 Bom. 386. 2. (1929) LL.R. 8 Pat. 645 at 649. 
3. (1910) I.L.R. 33 All. 291. 
4, (1900) 10 M.L.J, 123: I.L.R. 23 Mad. 371 (F.B.). 
5. (1873) 19 W.R. 315 (P.C.). 
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the decisions of the Allahabad and Patna High Courts which have 
taken a definite view onthis matter, itis desirable that there 
should be an authoritative ruling whether the decision of the Full 
Bench in Masthan Sahib v. Assan Bivi Ammal\ was intended to 
lay down the Jaw for all Muhammadans, whether Shias or Sunnis. 
I accordingly refer the matter to a Bench for disposal. 

The other point raised by Mr. Rajah Aiyar relates to the 
question of interest. This matter also will be disposed of by the 
Bench dealing with the second appeal. 

K. Rajah Aiyar and U. S. Ramaswami for Appellants. 

S. Panchapakesa Sastri and K. R. Krishnaswami for 
Respondent. 

The Court delivered the following 


Jupements. Burn, J.—The facts are all set forth in the 
judgment of my learned brother which I have had the advan- 
tage of perusing. Since I agree with his conclusions, it is not 
necessary for me to say more than a few words upon the sub- 
ject for decision in this appeal. 


The point upon which our learned brother Venkataramana 
Rao, J., felt some doubt was whether the Full Bench in dis- 
posing of the case in Masthan Sahib v. Assan Bivi Ammal 
intended to lay down the law for all Muhammadans, whether 
Shias or Sunnis. If it did, there is no question about the 
binding nature of the decision so far as we are concerned, and 
since the decision is now 37 years old, I should be very reluc- 
tant to suggest that it requires reconsideration whatever the 
nature of the decisions in other provinces might be. 


Ido not think there is any room for doubt upon this 
matter. The order of reference to a Full Bench, which gave 
occasion for the decision reported in Masthan Sahib v. Assan 
Bivi Ammal1 states simply that the parties were “ Muham- 
madans ”. It goes on to state that this Court in the case of 
Tadiya v. Hasanebiyari2 in 1870 held that: 


“ According to Muhammadan law dower is presumed to be prompt in the 
absence of express contract.” 


The ground of this decision was stated to be that: 


“ The authorities agreed that there was a presumption of Muhammadan 
daw to this effect.” 


Later in the order of reference the learned Judges draw 
attention to Ameer Ali’s work on Muhammadan law in 





1. (1900) se 123: I.L.R. 23 ai 371 (F.B.). 
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which.a distinction is made between the Shia law and the 
Hanafi doctrines. Nevertheless in the opinion delivered by the 
Full Bench there is no reference to any difference between 
Hanafi doctrine and Shia doctrine. It cannot be presumed 
that the learned Judges overlooked the reference to Ameer Ali’s 
work and the only conclusion I can draw from their opinion 
is that they deemed themselves to be laying down the law for 
all Muhammadans irrespective of sect. 

There is undoubtedly a divergence of view between 
Macnaghten and Baillie in those parts of their treatises in 
which they were propounding the principles of Hanafi law. 
There was not, I believe at any time, any question about the 
Shia doctrine on this point. According to Shia law, the whole 
dower is prompt when the contract is silent. I agree with my 
learned brother that the remark attributed to Mr. K. Srinivasa 
Aiyangar inthe report of his argument in Masthan Sahib v. 
Assan Bivi Ammall, “ These parties are Shias ” must be 
the result of incorrect reporting. If the parties had been Shias 
the contention put forward on their behalf could never have 
arisen. Macnaghten and Baillie differed. This Court in Tadiya 
v. Hasanebiyari? (which was a case affecting Shafis, that is,- 
Sunnis) followed Macnaghten in preference to Baillie and their 
Lordships of the Privy Council in Mirza Bedar Bukht 
Mohummed Ali Bahadoor v. Mirza Khurrum Bukht Yahya 
Ali Khan Bahadoor’ expressed the opinion that the view laid 
down in Macnaghten’s principles was “the admitted rule” 
{ am quite clear that we should do nothing now to indicate 
any doubt about the correctness of the decision in Masthan 
Sahib v. Assan Bivi Ammal1, On the question of interest no 
sufficient reason was shown for’ interference with the decree 
of the lower Court. 

The appeal must be dismissed with costs. 

Abdur Rahman, J.—This appeal arises out of a suit brought 
by one Ayeesha Bivi for the recovery of her dower amounting 
to Rs. 2,000 and for subsequent interest. The suit was filed 
on the basis of a deed of dower which was silent on the point 
whether the dower was prompt or deferred. It was alleged 
on behalf of the plaintiff, however that as the deed was silent 





1. (1900) 10 M.L.J. 123: I.L.R. 23 Mad. 371 (F.B.). 
2. (1870) 6 M.H.C.R. 9. 
3. (1873) 19 W.R. 315 (P.C.). 
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on the point, the dower should be presumed to be prompt and 


in any case there was a communal custom prevailing to that. 


effect in the Nallampillai community. In answer to this claim, 
her -husband defendant 2 pleaded that the deed filed on behalf 
of the plaintiff was a forgery and that a sum of 2,000 tangas 
only and not Rs. 2,000 (a tanga being 1/3rd of a rupee) was 
fixed as dower between the parties and was so entered ina 
document which had also provided that the whole of the dower 
was deferred in character. It was also pleaded that the 
aforesaid dower of 2,000 tangas, that is, Rs. 667 was, although 
deferred, already paid to the plaintiff. In the alternative it 
was pleaded that the plaintiff was not entitled to recover any 
mahar during the continuance of the Nikah and that there was 
no custom which would entitle her to claim it before dissolu- 
tion of marriage. 


Finding that the plea of payment raised on behalf of the 
defendants was not substantiated and that the deed of dower 
relied upon by the plaintiff was a genuine document, the trial 
Court did not give an explicit finding on the custom alleged 
on behalf of the plaintiff but referring to the question of law 
it was stated that the view taken by the Bombay High Court 
was probably the more correct view. He therefore found that 
the whole of the dower was payable on demand and decreed 
the claim. 


Aggrieved by this order the defendants filed an appeal to 
the Subordinate Judge at Dindigul who went into questions of 
facts carefully. but disposed of the question of law with a 
statement that according to the Bombay High Court, if the 
document was silent on the point when the dower was to be 
paid, it should be taken to be payable at once. 


_ Not being satisfied with the orders of the trial and the 
lower appellate Courts, the defendants came up to the High 
Court. -The appeal was heard in the first instance by my 
learned brother, Venkataramana Rao, J., who came to the 
conclusion that the genuineness of the deed of dower could not 
be challenged in the second: appeal. But in view of a Full 
Bench decision of this Court given in Masthan Sahib v. Assan 
Bivi Ammali, which followed a decision of the Privy Council 
in Mirza Bedar Bukhi Mohummed Ali Bahadoor v. Mirza 





. 1. (1900) 10 M.L.J. 123: I.L.R. 23 Mad. 371 (F.B.). 
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Khurrum Bukht Yahya Ali Khan Bahadur! on the one 


. hand and divergent views taken particularly by the High 


Courts of Allahabad and Patna in the rulings cited below on - 
the other (Eidan v. Mazhar Husain2, Taufik-un-nissa v. Ghulam 
Kambar8, Umda Begam v.Muhammadi Begam4 and Mussammat 
Bibi Mahbooban v. Sheikh Muhammad Ammeruddin5), he con- 
sidered it desirable to refer the case for an authoritative ruling 
and the case has consequently been sent to a Bench of this 
Court for disposal. This was done particularly as some doubt 
existed on the question whether the Madras Full Bench case 
and the Privy Council case, both of which have been cited 
above, intended to lay down the law for all Muhammadans 
whether of Shia or Sunni persuasion or only for Muhammadans 
of the Shia sect alone. This doubt was natural as the Privy 
Council decision was given in the case of certain members of 
the ruling house of Oudh who were Shias and although there 
was nothing to show on the records of the Madras Full Bench 
case printed in Masthan Sahib v. Assan Bivi Ammal6 that the 
parties were Shias, a statement has been printed as having 
been made by Mr. K. Srinivasa Aiyangar, Counsel for the 
appellant, that the parties to that suit were Shias. This is 
surprising as this statement is preceded by the words: 


“ Syed Ameer Ali in his work on ‘Muhammadan Law,’ Vol. II, at p. 386, 
draws a distinction between Shias and Hanafis.” 


If the Counsel for the appellant in that case were alive, 
as he must have been to the distinction pointed out by Syed 
Ameer Ali, which laid down that under the Shia law, where 
no time was specified for the payment of the dower or where 
its nature was described only in general terms and it was 
mentioned in the contract of marriage how much was prompt 
ande how much deferred, the whole was to be considered as 
prompt. Mr. Srinivasa Aiyangar was contending for .the 
appellant in that case that the dower in Muhammadan law, if 
not specified to be prompt, could not be presumed to be so. 
He is then stated to have cited in support of his contention the 
following words out of Baillie’s Digest of Muhammadan Law: 


“When the parties have explained how much of the dower is to be 
Mooujjul or prompt, that part of it is to be promptly paid. When nothing has 





1. (1873) 19 W.R. 315 (P.C). 
2. (1877) L.L.R. 1 All. 483. 3. (1877) I.L.R. 1 All. 506, 
4. (1910) LL.R. 33 All. 291. 5. (1929) LL.R. 8 Pat. 645. 
6. (1900) 10 M.L.J. 123: LL.R. 23 Mad. 371 (F.B.). 
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been said on the subject, both the woman and the dower mentioned in that 
contract, are to be taken into consideration with the view of determining how. 
much of such a dower should properly be prompt for such a woman and so 
much is to be Mooujjul or prompt, accordingly, without any reference to the 
proposition of a fourth or a fifth, but what is customary must also be taken 
into consideration.” i ' i 


If the parties to the suit were on the other hand Shias, 
Baillie’s Digest of Muhammadan Law, Vol. I, which deals with 
the law amongst Sunnis, would not have been quoted at all 
particularly when the Counsel had, as pointed above, admitted 
that in the case of Shias, the presumption would be otherwise. 
It might be stated here that Baillie discusses the Imamea Law 
in the second volume of his work. 

The contention that Mr. Srinivasa Aiyangar could not 
have made such a statement in Masthan Sahib v. Assan Bivi 
Ammal! was also supported by the Counsel for respondent by 
a reference to Wilson’s Muhammadan Law, who has pointed 
out that an admission of that nature would have been fatal to 
the appellant’s case (pages 118-119, 5th Edition). I have gone 
through the recotds of tle case printed in Masthan Sahib v. 
Assan Bivi Ammal! and find nothing there which would show 
that the parties to the suit were Shias. In view of what has 
been said I have no hesitation in finding that the statement 
imputed to Mr. Srinivasa Aiyangar to the effect that ‘the 
parties to that suit were Shias and printed at page 375 of the 
Indian Law Reports (Masthan Sahib v. Assan Bivi Ammal!) 
could not have been made by him. On the other hand a re- 
ference to the other authorities which were cited by the Division 
Bench in referring the case to the Full Bench for decision and 
those which were cited before the Full Bench leads me to 
conclude that the Full Bench was dealing with a case between 


persons who were of Sunni pursuasion and not those who- 


followed the Imamea Law. 

As for the decision given by their Lordships of the Privy 
Council in Mirza Bedar Bukht case? it is true that the parties 
to that suit must be presumed to have been Shias as the ruling 
family of Oudh was a Shia family. But a reference to the 
judgment in that case shows that their Lordships of the 
Judicial Committee did not, while considering this question, 
refer to Shia texts but to those which were: applicable to 
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Sunnis. There is nothing to show in fact that they intended 
to differentiate between the two schools of thought. The 
observations which they made in that case were wholly general 
in character. It would thus follow that the Full Bench case 
reported in Masthan Sahib v. Assan Bivi Ammal is binding 
on us and is really based -on the observations made by their 
Lordships of the Privy Council in. Mirza Bedar Bukht case? 
in which they preferred to follow the law as laid down. in 
Macnaghten’s Principles and Precedents, Chapter.7, Art. 22, to 
the effect that: 


“Where it may not have been expressed whether the payment of the 


dower is to be prompt or deferred, it must be held that the whole is due on 
demand.” 


Had the Full Bench case not been’ based on the law laid 
down by the ‘Privy Council, it would have been necessary to 
consider whether in view of the pronouncements of the learned 
Judges of Allahabad and Patna High Courts based as they are 
on the dicta of learned authors like Baillie and Ameer Ali it 
would not be advisable to refer the case to another Full Bench. 
But in view of the conclusions arrived at by me, I don’t feel 
called upon to do so. Moreover, while examining the original 
authorities referred to by Mr. Ameer Ali and Baillie, I came 
across an original text from Hammadeyah—a_ work of great 
authority and fully recognised. to be so amongst the Sunni 
Mussalmans. in India—in which the position of the law has 
been stated as described by Macnaghten in ‘his Principl-s of 
Muhammadan Law. I find at page 89 of the first. volum: of 
Hammadeyah (1825 Ed.). l l 

ee in Arabic language. ) 

* Ok * * 

Rendered into Englich it would read as follows :— 

“The dower is not free then from one condition and other. It would 
either be with a condition of immediate payment (that is, Mooujjil) or with a 
condition of its being deferred (Movajjal) or it may be silent. Butif it is 
with a condition of immediate payment or is silent; it would becotie 


immediately payable (Muajjal) for it is a contract with consideration and is 
therefore required to be equal on both the sides. As the woman (wife) has 


established the. husband’s right, it'is essential that he (husband) may 


establish hers and this would be established on payment.” 
The learned author then proceeds to refer, to Sepresaly 
deferred dower with which we are not concerned here. . 





t. (1900) 10 M.L.J. 123: I.L.R. 23 Mad. 371 FB). 
2. (1873) 19 W.R, 315 (P.C,).. 


IT] THE MADRAS LAW JOURNAL REPORTS. 787 


It is true that Mr. Ameer Ali has based his opinion on 
Fatawa Alamgiri which relies for its authority on a passage 
from Fatawa Kazi Khan. I have.consulted both these original 

authorities and find that the statement of the law as given by 
them, has been correctly put down by Mr. Ameer Ali in his 
well-known work at page 499 (Vol. 2) and by Baillie in his 
Digest at page 127 (1875 Edn.). 
l But the fact remains that Hammadeyah lays it down 
differently and this view of law was propounded by Macnaghten 
and recognised by the Privy Council in Mirza Bedar Bkhht case! 
and followed subsequently by this High Court in Masthan 
Sahib’s case2. 


This rule.of law is more commendable. It makes it more 
exact and workable in practice and fits in with the advancing 
state of society which gives more rights to helpless ladies in 
getting what they do not generally get on account of their 
dower—a liability which flows from the contract of marriage 
and which was, although generally discharged previously, yet 
one from which the husbands have latterly tried to escape in 
spite of a contract of which they have taken full advantage 
themselves. 


As in Masthan Sahib’s case? the defe dants in this case 
appear to have entertained the view themselves that the dower 
was payable on demand as in spite of the plea that it was 
deferred, they pleaded payment of the whole sum and thus, as 
pointed outin Masthan Sahib’s case? showed their consciousness 
that it ought to have been so paid. 


At all events, it would be dangerous to go back upon or 
overrule decisions which are not manifestly erroneous. They 
have stood the test of time and must be deemed to have 
. influenced a majority of Muhammadans—living in this Presi- 
dency at least—into a belief that if the character of dower is 
not specified, it would be taken to be prompt. 


The question of interest was not seriously contested and 
there is no reason why the plaintiff should not get it at the rate 
allowed by the lower Court, when she has been deprived of the 
use of her dower for such a long time, although it has been 
found to have been payable to her on demand. 





1. (1873) 19 W.R. 315 (P.C.). 
2. (1900) 10 M.L.J. 123: LL.R. 23 Mad. 371 (F.B). 
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For the reasons given, Iwould dismiss the appeal with costs 
throughout. 


S. V. V. ` Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JusTICE VENKATASUBBA Rao Aanb MR. 
JUSTICE ABDUR RAHMAN. 
B. Kappini Gounder and others .. Alais (Defendants 1, 
. 3 and 4). 
Court- bie Raand TA court- fee—] Withdrawal of appeal—A pplication 





` for refund of. court-fee—Sustainability—Inherent power of Court whether can 


be invoked—Court-Fees Act (VII of 1870), Ss. 13, 14 and 15. 

Where an appeal is withdrawn as having been settled-out of Court the 
appellant cannot apply for.a refund of the court-fee paid by him on the 
memorandum of appeal. The Court’s inherent power to order refund of 


,court-fee can be invoked where the excess court-fee has been paid: by 


mistake ‘of party or in obedience to a wrong order of Court, but not where 
the court-fee has been properly paid. 

In re Chidambaram Chettiar, (1934) 67 M.L.J. 321: LL. R. 57 Mad. 1028, 
referred to. 


. Appeal against the decree of the Court of the Subordinate 
Judge of Nilgiris, Ootacamund, in O. S. No. 53 of 1933. 

V.T. Rangaswamy Aiyangar instructed by T. R, Venkata- 
raman for Appellants. 

K. S. Champakesa Aiyangar for The Government Pleader 
(K. S. Krishnaswamy Aiyangar) on behalf of the Government. 

The order of the Court was pronounced by 

Venkatasubba ‘Rao, J—The appeal has been withdrawn, as 
having been settled out of Court and the appellant makes a 
somewhat unusual request that he should be allowed a refund 
of the court-fée paid on the memorandum of appeal. 

If we should have regard to what is taken to be the settled 
practice of this Court, this request should be summarily 
rejected; however, as a point of principle has been raised, we 
have gone into the matter carefully. Ss. 13, 14 and 15 of the 


_Court-Fees Act deal with refunds of court-fee and of these, 


S. 13 provides for the return of the fee paid on a memorandum 
of appeal. The present case obviously does not come within, 
the purview of that section. Then the question arises, has the 
Court power to direct a refund of, court-fee, independent of 
the express provisions of the Court-Fees Act? The Courts 














* Appeal No. 235 of 1935," . >> > K2th October, 1937. 
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have gone to the extent of holding that they can order a refund 
under their inherent powers, where an excess court-fee has 
been paid (7) by mistake of party, (ii) in obedience to a wrong 
order of Court. The principle underlying these decisions, if 
‘we may say so with respect, is both good law and sound sense. 
But to go further and hold that a court-fee, properly paid, can 
be refunded, would be to render nugatory, the express provi- 
sions of the Court-Fees Act, for, what difference does it 
make in principle, between permitting a document to be filed 
originally without a court-fee and refunding the court-fee 
already paid in respect of it? It is elementary that no Court 
‘has inherent power to do that which is expressly prohibited by 
Statute. ; 
Then turning to authority, In re Chidambaram Chettiar! 
is directly in point and supports our view. There are two cases 


‘on which the applicant relies, namely, Mohammad Sadig Ali ` 


Khan Nawab Mirzav. Saiyid Ali Abbas? and Galstaun v. Janaki 
Nath3. These cases have, in our opinion, been rightly dissented 
from in the Madras case already referred to. Dissent has been 
expressed from those cases in other decisions also. (See Indu 
Bushan Rai Chowdhry v. Secretary of State for Indiat and 
In re V. K. P. Chockalingam Ambalam v. Maung Tins.) 
_ In the result, the application is rejected with costs. The 
applicant will pay the fees payable to the Government Pleader 
which we fix at Rs. 30. 

B. V. V. _— Application dismissed. 
‘IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr, JUSTICE ABDUR RAHMAN, 


Sivarama Aiyar .. Petitioner* (Respondent- 
. Plaintiff) 
ene `- 
Ahilambal Ammal .. Respondent (Petitioner- 
, 14th Respondent). 


Civil Procedure Code (V of 1908), O. 33, r. 9 (c)—Petitioner to be declar- 
ed pauper agreeing to sell a share of properties—Subjeci-matter of suit— 
Ground for dispaupering. 





1 (1934) 67 M.L.J. 321: I.L.R. 57 Mad. 1028. 
2. (1932) I.L.R. 7 Luck. 588, 
3. (1933) 38 C.W.N. 185. 
A A. ER. 1935 Cal. 707. 5. (1936) LL.R. 14 Rang. 173 (F.B:). 
_* C, R. P. No. 986 of 1936. . . Ast September, 1937._ 
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Where the plaintiff petitioned to be declared a pauper ina suit but the 
lower Court found as a matter of fact that there was an agreement to trans- 
fer the subject-matter of the suit in favour of one M, but it was contended in 
revision that even if the agreement was accepted as genuine, it did not create 
any right in the subject-matter of the suit, 

Held, that since by the agreement the ‘petitioner had agreed to repay 
advances of money made as well as promised to be made subsequently and 
also had undertaken to sell one-fourth share of the properties to which he 
might be held entitled in case he failed to repay the money within due time, 
an agreement of such a nature fell within the language of O. 33, r.9 (c) 
which is wide enough to cover an interest as was created by the petitioner in 
M’s favour. s 

The provisions contained in O. 33, Civil Procedure Code were designed 
to aid bona fide litigants and must be strictly confined to them. 

Charu Sila Dasi v. Haran Chandra Mukherjee, (1919) 50 I.C. 520, relied 
on. 


_ Petition under Ss. 115 of Act V of 1908 and 107 of the 


-Government of India Act, praying the High Court to revise 
- the order of the Court of the Subordinate Judge of Trichino- 


poly, dated 15th August, 1936, and made in I. A. No. 849 of 


‘1936 in O. S. No. 47 of 1935. 


T. S, Venkatesa Aiyar for Petitioner. 

T. R. Srinivasan for Respondent. 

The Court delivered the following 

JupcmMentT.—This is a Civil Revision Petition against an 
order of the Principal Subordinate Judge of Trichinopoly 
dispaupering the plaintiff under O. 33, r. 9 of the Code of Civil 
Procedure on the ground of his having entered into an agree- 
ment with one Manickam Pillay with reference to the subject- 
matter of the suit. The execution of the agreement was 
admitted, but it was alleged that the agreement was neither in 
respect of the subject-matter of the suit, nor had any person 
obtained an interest in such subject-matter. After the agree- 
ment was produced by Manickam Pillai, the plaintiff alleged 
subsequently that the agreement was altered in material parti- 
culars after its execution and that ‘he did not know of ‘such 
alteration until it was produced in Court. 

After recording evidence in the proceedings, the learned 
Subordinate Judge found it as a fact that the agreement was 
not altered. The petitioner now asks me to interfere with this 
finding on the ground that it is erroneous. After hearing his 
counsel’s arguments who led me through the evidence, I find 
myself in agreement with the finding of the Court below. 
Even if I had not arrived at the same conclusion, I would not 
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have been entitled to interfere with it. The lower Court was 
entitled to come to a finding and having determined the 
question of fact against the petitioner, it cannot be said to 
have acted either illegally or with any material irregularity. 
It is thus clear that this os is neither correct nor ‘oper 
to the petitioner in revision. 


It was then contended on behalf of the petitioner that even 
if the agreement was accepted as genuine, it did not create any 
right in the subject-matter of the suit. A reference was made 
by his counsel to S. 54 of the Transfer. of Property Act and 
S. 17 of the Registration Act, which was in my opinion wholly 
irrelevant in this case. Under the terms of the present agree- 
ment Manickam Pillai had advaticed a sum of Rs. 500 to the 
petitioner towards the expenses already incurred by him in 
conducting the suit till then and had also agreed to advance 
another sum of Rs. 500: 


’“ For taking steps and for the expenses that may be necessary ‘hereafter 
till the disposal of the suit in the Sub-Court, Trichinopoly.” 


The petitioner had in consideration of the advances so 
made and promised to be made subsequently, ‘agreed to repay 
the amount of Rs. 1,000 with interest within three months of 
the disposal of the suit. Hehad further undertaken. to sell 
one-fourth share of the properties to which he might be held 
entitled, if he failed to repay the money due from him within 
the time mentioned above. ' 

An agreement of this nature does fall in my opinion 
within the language of O. 33, r. 9 (c) which is wide enough 
to cover stich an interest as was created by the petitioner in 
Manickam Pillai’s favour. Moreover as observed by Mullick; 
Jui in Charu Sila Dasi v. Haran Chandra Mukherjee! the provi- 
sions contained in O. 33, Civil Procedure Code, were designed 
in aid of bona fide litigants and must be strictly confined to 
them, With this observation of the learned eae I sd 
fully agree. 

I would therefore reject the Ere for revisión ‘with 
costs. 

The petitioner’s counsel asked mein the end: that if his 
petition was not to be accepted, I might grant him further 
time to pay the necessary court-fees. The Court has. power 
to do s so under S. 149, Civil Procedure Code, and in view of 
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the fact that the lower Court had also granted him a month to 
pay the requisite court-fees of which he could not avail him- 
self, on account of this petition having been filed and admitted, 
I wotild accede to this request and order the petitioner to pay 
the necessary court-fee within a fortnight from this date. 


K.C. —— Petition dismissed. 
PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner., of 
the Central Provinces. ] . 


PRESENT :-—LorpD ee Sir SHADI LAL AND SIR 
GEORGE RANKIN. 


The Firm of Radha Kishan Jaikishan 
‘and others .. Appellants* 
v. 
The Municipal Committee, Khandwa .. Respondents. 


Local Government—Levy of tax by Municipality—Notice by Municipal 
Committee defining rate of tax—Validity of resolution—Approval by special 
meeting—Central Provinces Municipal Act (XVI of 1903), S. 39. 

The appellants instituted two suits against the respondent committee 
disputing the validity of a tax purporting to be imposed under the Central 
Provinces Municipal Act, 1903, on the trade of ginning and pressing cotton 
by means of steam or mechanical process. Sub-S. (1) of S. 39 of the said Act 
provides as follows: “A committee may resolve at a special meeting to 
propose the imposition of any tax for purposes of this Act; and sub-S. (2) 
provides that “where a resolution las been passed under sub-S. (1) the 
committee shall publish . . . a notice defining . . . the amount of the tax 
to be imposed”, The respondent committee published a notice defining the 
amount or rate of tax to be imposed on the trade of ginning and pressing 
cotton by means of steam or mechanical process. The Judicial Committee 
remanded the case for the respondent committee to let in evidence as to the 
contents of the resolution passed at the special meeting of the committee. 

Held,-on the evidence, that the respondent committee had failed to prove 
that the amount or rate of tax had been. resolved upon at the special meeting 
and that the tax had therefore not been validly imposed. 

Decision of the Judicial Commissioner of the Central Provinces reversed. 

Consolidated appeals from two decrees of the Court of the 
Judicial Commissioner, Central Provinces,dated 20th November, 
1928, the first affirming a decree of the Subordinate Judge of 
Khandwa dated 11th April 1924, the second reversing a decree 
of the Additional District Judge of Khandwa dated 6th 
February, 1926. 


The judgment delivered by the Board when the appeals came 
up for hearing in the first instance is reported in Radha Kishan 





* P. C. Appeals Nos. 3and 4 of 1931. 2nd March, 1937. 
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Jaikishan (Firm) v. The Municipal Committee, Khandwal. The 
facts of the case and the circumstances leading to the remand are 
fully set out in that judgment. 

Dunne, K.C. and J. M. Parikh for Appellants. 

De Gruyther, K.C. and Wallach for Respondents. 

2nd March, 1937. Their Lordships’ judgment was deli- 
vered by 

Lorp THANKERTON.—The further enquiry, for which 
these appeals were remanded to the Court of the Judicial 
Commissioner, Central Provinces, by the Order in Council 
dated the 21st December, 1933, was taken in the Court of the 
Additional District Judge, Khandwa, and has been transmitted 
to this Board by the Court of the Judicial Commissioner. 


The situation was made clear in the judgment of this 
Board dated the 18th. December, 1933, to which reference may 
be made. The only issue remaining to be determined may be 
restated. 


S. 39 of the Central Provinces Municipal Act, 1903, so 
far as material, provides as follows :— 

“ 39.—(1) A committee may resolve at a special meeting to propose the 
imposition of any tax for the purposes of this Act. 

“ (2) Where a resolution has been passed under sub-S: 1, the committee 
shall publish, in the prescribed manner, a notice defining the class of persons 
or description of property proposed to be taxed, the amount or rate of the 
tax to be imposed, and the system of assessment to be adopted.” 

The respondents claimed that a resolution was duly passed 
at a special meeting of the Municipal Committee held on the 
16th July, 1922, which satisfied the requirements of sub-S. 1 
of S. 39. The resolution was recorded in the Committee’ s 
proceeding book as follows :— 


“ (3) Read Secretariat letter No. 731-343-VIII, dated the 30th March, 
1922, on the subject of imposing a tax on the trade of ginning and pressing 
cotton by means of steam or mechanical process. 

“ Read also the draft bye-laws prepared by the President, together with 
his note recommending to adopt them for imposing this tax in this munici- 
pality with a view to increase the committee’s income. 

“ The bye-laws adopted by Murtizapur and other municipalities in Berar, 
where this tax has already been imposed, were also read. 

“ Resolved that the proposed bye-laws drafted by the President be pass- 
ed and that they be published locally as well as in two successive issues of 
the Central Provinces Gazette for inviting objections or suggestions in 
respect of them within one month from the date of their publication. 





1. (1933) 66 M.L.J. 551: L.R. 61 LA. 125 (P.C.). 
160 ` 
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“Note—Seth Kamaruddin proposed that this tax be imposed on the trade 
of pressing cotton only and not on ginning. This proposal was, however, 
dropped, as it was not seconded by any member.” 

Commenting on this document, their Lordships observ- 
ed :— 

“ This slovenly record is opened to the comment that, but for the note at 
the end, it might be doubtful if the question of the imposition of the tax was. 
considered and resolved on by this meeting. The notice convening the meet- 
ing had stated the business as ‘ Consideration of the bye-laws regarding the 
imposition of a tax on the trade of ginning and pressing cotton’. 

“ But the criticism of more immediate importance is that the record con- 
tains no reference to the amount of the tax to be imposed, and itis clear, in 
their Lordships’ opinion, that, in view of sub-Ss. 1 and 2 of S. 39 of the Act 
of 1903, it is essential that the resolution contemplated by sub-S.1 should’ 
settle the amount or rate of the tax. If, however, the ‘ proposed by-laws. 
drafted by the President’ can be identified, it should then be possible to- 
ascertain definitely whether the amount or rate of the proposed tax was. 
involved in the resolution. But it is here that difficulty and confusion arises; 
there is no documentary evidence which enables one to identify the ‘ bye- 
laws ’ referred to in the resolution, and, as already stated, the parties adduc- 
ed no oral evidence at the trial.” 

It was in these circumstances that their Lordships gave 


the respondent the opportunity of adducing evidence to identify 
the “ bye-laws drafted by the President ” referred to in the 
resolution of the 16th July, 1922, the appellants being entitled 
to adduce evidence in reply thereto. 

The amount or rate of the tax proposed to be imposed, of 
which notice was published as provided by sub-S. 2 of S. 39, 
was as follows :— 


Rs. A. P. 
“(1) For each bondri of three maunds ginned 0 1 6 
(2) For each bale of 44 maunds, pressed .. 0 2 3” 


It is for the respondent Committee to prove clearly that 
this amount or rate of tax was consciously resolved upon at 
the special meeting of the 16th July, 1922. In the opinion of 
their Lordships they have failed to do so. 

Evidence for the respondent Committee was given by 
three members of the Committee at that time, the President, 
the Vice-President and a member of the Committee and also. 
by the head clerk in the Municipal Office at that time. The 
appellants’ two witnesses were members of the Committee who. 
were present at the meeting of the 16th July, 1922, but their 
recollection is not very clear, and their Lordships will deal with 
the matter on the evidence for the respondent Committee. 


The respondents’ case is that “ the draft bye-laws prepared 
by the President” are that portion of Ex. D-1 in the second 
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suit, which is printed on pages 66, 67 and the top of page 68 
of the record in that suit, and which was fully quoted in the 
judgment of their Lordships. Their Lordships accept that the 
same document forms part of Ex. D-1 in the first suit, but, as 
printed on pages 68 and 69 of the record in that suit, the date 
“ 15th July, 1922” and the signature of Mr. K. R. Harne have 
not been reproduced. This document is referred to by the 
witnesses as pages 9 and 10 of Ex. D-i which, as printed, 
includes the amount or rate of the proposed tax as subsequently 
published and quoted above. But it is clear from the evidence 
of the head clerk that there are a large number of corrections 
on this document, one of them being dated as late as the 17th 
August, 1922, and the evidence of the President shows that 
there were changes in the rates proposed. 


The President’s evidence as to the preparation of the 
draft bye-laws may be shortly stated, but it may be first 
observed that the nomenclature of “bye-laws” and “rules” 
appears to have been applied indiscriminately, and their Lord- 
ships are willing to take it that the “draft bye-laws” referred 
to in the resolution included the part of the document which 
is headed “Rules”. 


On receipt of the letter from the Local Self-Government 
Department dated the 30th March, 1922, suggesting the tax 
here in question, the President instructed the secretary, 
K. R. Harne, to prepare a draft of the rules to be framed 
under S. 35 of the Act. The secretary put up a draft of the 
proposed rules on the 21st May, 1922. On this draft the 
President made some alterations, and, as so revised, it forms 
Ex. D-16. The amount or rate of the proposed tax, as shown 
in it, is:— 3 

“ (1) For each bondri of three maunds ginned, 1 anna. 

(2) For each bale of 4} maunds pressed, Re. 0-1-6.” 


On the margin there is a note with a circle round it, 
initialled by Mr. Harne and dated the 10th June, “ This should 
be one pie per maund as per President’s note, dated 26th May, 
1922”. On this last date the President asked Mr. Harne to 
get certain information as to weights from the ginning and 
pressing factories, and expressed the view that the taxation 
should be started with one pie per maund of cotton pressed 
and ginned, and asked Mr. Harne to make the necessary 
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changes in the draft. After some correspondence with other 
Municipal Committees, in which information was asked for as 
to the local weight of the maund and other matters, the 
President addressed a memorandum (Ex. D-26) to the secretary 
on the 15th July, 1922, the material part of which is as 
follows :— 

“I have made certain amendments in the draft of the bye-laws prepared 


by you (vide flag A). Please get a duplicate typed copy ready of the draft 
before this evening. 


“My reasons for these changes are obvious. The local maund is equal 
to 40 seers while that of the Berar towns equal to 14 seers. The boja of Berar 
is called a bondri at Khandwa. The rate of the tax in the municipalities of 
Yeotmal, Akot, Karanja, Mulkapur, Shegaon and Khamgaon is one pie for 
every 35 pounds ginned and one pie for every 39% pounds pressed while the 
tax proposed to be levied in our municipality is one pie for every 20 pounds 
of cotton ginned and pressed within our municipality. This change is 
advisable in view of the fact that the tax in the aforesaid municipalities was 
imposed in the year 1912 and the interim has seen economic changes of 
importance to justify the proposed increase.” 

The secretary's memorandum in reply, of the same date 


(Ex. D-25) states :— 


“Tbeg to put up herewith a duplicate typed copy of the amended draft 
rules as ordered . . . . The rates proposed by you do not require any 
change, I think.” 

It is important to notice that the rates appearing in 
Ex. D-16, as revised by the President in May, and quoted 
above, correspond to a rate of one pie for every 20 pounds of 
cotton ginned and pressed. On anna for three maunds, the 
maund consisting of 80 pounds, equals 12 pies for 240 pounds, 
and, similarly, 44 maunds at one anna and six pies equals 
360 pounds at 18 pies. On the other hand, sheet 10 of Ex. D-1 
shows a 50 per cent. increase on these rates, and there is no 
evidence to show when or by whom this increase was 
made, and it was for the respondent Committee to prove that 
the rates, as so increased, were before the meeting on the 16th 
July, 1922. In view of the slovenly way in which the records 
have been kept, there can be no presumption in favour of the 
Committee. 


The President states that sheets 9 and 10 of Ex. D-1 
were placed before the meeting, and he says: ‘ The amend- 
ments referred to in Ex. D-26 are those to be found in 
sheet No. 10 of Ex. D-1. The alterations bear my initials. 
They relate to figures giving rates’. These amendments, it 
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will be noticed, do not include the 50 per cent. increase. The 
President further states that all the papers prior to his en- 
dorsement of D-25, including Ex. D-26, were before the 
meeting, and he adds, “I have not dated the correction in 
sheet No. 10 of D-1, but the date of this correction is to be 
deduced from the first paragraph of Ex. D-26, The reasons 
for the change in rates in sheet No. 10 of Ex. D-1 are 
given in second paragraph of Ex. D-26.” He also states 
that Ex. D-26 is presumably the note of recommendation 
referred to by the secretary in the resolution of 16th July, 
1922. All this evidence, as it stands, is prima facie 
inconsistent with the increase of 50 per cent. having been 
before the meeting, and, as already stated, no explana- 
tion is given as to the origin of this increase. This increase 
does appear in Ex. D-28, which, along with D-27, is a fair 
copy of the bye-laws made for purposes of publication, but the 
head clerk, who prepared them, states that he did so in obedi- 
ence to the order of the secretary dated the 16th July, 1922, 
received by him on the 17th July, in the morning. He adds, 
“ But the said documents bear my initials dated 15th July, 
1922, I mean to say that the said documents were ready with 
my initials and were put up before the secretary after 17th 
July, 1922.” This somewhat ambiguous statement is not 
pursued further, and, as it stands, is without value. 


Their Lordships’ conclusion, accordingly, is that the 
respondent Committee have failed to prove that the amount or 
rate of tax here in question was resolved upon by the special 
meeting of the 16th July, 1922, and that the tax has not been 
validly imposed. 


Their Lordships will therefore humbly advise His Majesty 
that the appeals should be allowed, that in appeal No. 3 of 
1931 the decree of the Court of the Judicial Commissioner 
dated the 20th November, 1928, and the decrees of the lower 
Courts should be set aside, and that the appellants should be 
granted an injunction as craved, and that in appeal No. 4 of 
1931 the decree of the Court of the Judicial Commissioner 
dated the 20th November, 1928, should be set aside, and the 
decree of the Additional District Judge, Khandwa, dated the 
6th February, 1928, should be restored. The appellants will 
have the costs of these appeals, and in appeal No. 3 their costs 
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in the Courts below and -in appeal No. 4 their costs in the 
Court of the Judicial Commissioner. 


Solicitors for Appellants: T. L. Wilson & Co. 
Solicitors for Respondents: Stanley Johnson & Co. 
R. C. C. Appeals allowed. 
B. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTICE PANDRANG ROW AND MR. JUSTICE 
VENKATARAMANA RAO. 
The M. & S. M. Ry. Co., Ltd., repre- 
sénted by its Agent, Madras .. Appellant* (1st (Defen- 








dant) 
v. 
Garimella Satyanarayana & Sons 
and another .. Respondents (Plaintiff 


and 2nd Defendant), 


Railway Company—Risk-note—Goods entrusted for carriage—Loss and 
non-delivery of consignment—Proof of loss by fire not forthcoming—Under 
risk-note company bound to disclose their good conduct and to account for the 
proper care of goods in the absence of clear proof of fire accident~Oppor- 
tunity to adduce evidence not taken by Railway Company—Damages to be 
awarded to consignor. 

Where a consignor entrusted goods to a Railway Company but the goods 
were not delivered as they were destroyed, but the company sought to escape 
from their obligation by relying on the risk-note B in pursuance of which the 
goods had been entrusted to them for carriage. 

Held, that the Railway Company having failed to prove that the goods 
were lost by fire and being bound under the risk-note to disclose to the con- 
signor how the consignment was dealt with throughout the time it was in 
their possession or control or to give evidence in respect thereof in the 
absence of clear proof of loss of goods by fire or accident to trains, and 
having failed also to take the opportunity to satisfy the demand of the con- 
signor to fulfil their obligation of disclosure, they became liable in damages. 

Surat Cotton Spinning and Weaving Mills v. Secretary of State for India 
in Council, A.I.R. 1937 P.C. 152 (P.C.), followed. 


Appeals against the decrees of the Court of the Subordi- 
nate Judgeof Narasapur dated 30th June, 1930, in O.S. Nos. 3 
and 36 of 1929 and petitions under S. 25 of Act IX of 1887 
praying the High Court to revise the decrees of the Court of 
the Subordinate Judge of Narasapur dated 5th September, 
1930, in S. C. S. Nos. 339, 352, 550, 627, 768, 774 of 1928, 69, 
74 and 90 of 1929, respectively. 


.* Apps. 347 and 348 of 193l arid ` 5th August, 1937, 
CR. Ps. Nos. 463 to 471 of 1931. ° 
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P. Somasundaram for Appellant in both (Appeals and 
‘Revision Petitions). 

G. Lakmanna and G. Lakshmanna for Respondents in 
Appeals and in C. R. P. Nos. 463 and 466 of 1931. 

K. Kameswara Rao and Y. Suryanarayana for Respon- 
dents in C. R. Ps. Nos. 465 and 468 of 1931. 

The judgment of the Court was delivered by 


Venkataramana Rao,J.—These two appeals arise out 
of two suits brought for the recovery of damages for 
non-delivery of the goods entrusted to the first defendant the 
M. & S. M. Railway Company through the second defendant 
their out-agency contractor. Both the receipt of the goods and 
non-delivery are admitted. The Railway Company sought to 
escape from their obligation by relying upon the Risk-note 
Form B in pursuance of which the goods were entrusted to 
them for carriage. They pleaded that the goods were lost by 
fire while they were kept in a shed near the Nidadavole rail- 
way station and therefore they were not guilty of any mis- 
conduct and that unless misconduct is proved against them 
they cannot be rendered liable. The lower Subordinate Judge 
found that the Railway Company failed to prove that the goods 
were lost by fire. He came to the said conclusion on a con- 
sideration of both the oral and documentary evidence in the 
case. Mr. Somasundaram sought to canvass that finding 
before us. We have gone through the said evidence and we 
see no reason to disturb the said finding. Only three witnesses 
were examined in support of the alleged loss by fire. They 
are D. W. 2, D. W. 3 and D. W. 5. The specific case sought 
to be proved through the said oral testimony is that the goods 
were sent from Palacole where they were entrusted to the 
second defendant’s agent on or about the 23rd January, 1928, 
to Nidadavole for entrainment and for three days they were 
taken to the railway station but on account of the non-avail- 
ability of wagons they could not be booked and they were 
brought back to the shed and kept there till the night of the 
6th February, 1928, on which night there was a fire and the 
goods were lost. D. W. 5 does not know anything personally 
about the storage of the goods. D. W. 2 is the booking clerk 
of the second defendant. He is unable to state on what dates 
the goods were taken to the railway station and brought back. 
All that he says in his evidence is that the goods were put in 
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the shed but he does not say when. He does not further say 
that the goods were continued to be kept there until the 6th 
February and were in the shed when the fire occurred. D. W. 
3 is a night watchman who is said to have watched the shed 
on the night when the fire occurred but he does not know 
specifically about the existence of these goods in the shed that 
night. He says that there is a second watchman whose busi- 
ness was to check the bundles but that second watchman has 
not been called and there is no evidence that these goods were 
checked on the 6th and were found to be existing there before 
the fire occurred. There is no documentary evidence produced 
in support of the fact that these goods were there that night. 
It is alleged that the registers which might have thrown light 
on this fact were destroyed, but the evidence shows that the 
registers were being kept in a box and there is nothing to 
show that the box itself was destroyed. No doubt Mr. 
Somasundaram relied upon a telegram alleged to have been 
sent immediately after the occurrence and a report made by 
the second defendant to the first defendant to the effect that 
35 cloth bundles were destroyed by fire. It is interested 
testimony on which no Court could act. The learned Sub- 
ordinate Judge taking all these circumstances into considera- 
tion came to the conclusion that the Railway Company failed 
to discharge the obligation which rested on them to prove 
that the goods were destroyed by fire. Mr. Somasundaram 
contended that the second witness having stated that the goods 
were taken back from the Railway Station to the shed, there 
is a presumption that the goods must have continued to remain 
in the shed. We do not think that there is any such presump- 
tion in law. There is evidence in the case that the shed was 
not kept locked or maintained in such a manner as to lead to 
the inference that the goods could not be lost except by fire. 
The way in which the shed was maintained may also lead to 
the conclusion that the. goods might have been stolen. So, 
under such circumstances we cannot say that the inference 
drawn by the lower Court is wrong. 


The question now is, the Railway Company having failed 
to prove that the goods were lost by fire could they escape 
their obligation to compensate the plaintiffs for loss for non- 
delivery. Mr. Somasundaram contends that all they have to 
do is to allege some loss and adduce some evidence anq it is 
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incumbent upon the plaintiffs to allege and prove misconduct 
and for this he relies on the Risk-note. Under the Risk-note 
no doubt the Railway Company is freed from all responsibility 
for any loss of the consignment arising from any cause what- 
ever except upon proof that such loss arose from the misconduct 
of the Railway administration’s servants. But there is a proviso 
which has been introduced recently and which considerably 
modifies the obligations of the Railway Company. Under the 
proviso in the case of non-delivery of the whole consignment 
where such non-delivery is not due to accidents to trains or to 
fire, the Railway administration is bound to disclose to the 
consignor how the consignment was dealt with throughout the 
time it was in their possession or control and to give evidence 
in respect thereof and if misconduct on the part of the Railway 
administration cannot be inferred from such evidence then 
only the burden of proof is shifted to the consignor. A similar 
Risk-note Form B was the subject of interpretation before 
their Lordships of the Judicial Committee in a recent case 
(Surat Cotton Spinning and Weaving Mills v. Secretary of 
State for India in Councili). Their Lordships clearly lay down 
there that there is a distinct obligation on the part of the 
Railway Company to give full disclosure of how the goods 
have been dealt with by giving necessary evidence and explain 
what that necessary evidence should be. The evidence accord- 
ing to their Lordships must be all the evidence which the 
Railway administration considers desirable to avoid a fair 
inference of misconduct keeping in mind the provisions of 
S. 114 of the Evidence Act. 


In view of this recent pronouncement it is clear that a 
Railway Company will be liable if they fail to account as to 
how the consignment was dealt with or from the evidence 
adduced in regard thereto an inference of misconduct can be 
presumed or if misconduct is proved. The loss by fire in this 
case has been relied upon by the Railway Company for two 
reasons: (1) to escape the obligation imposed upon them by the 
proviso, and (2) to show how the consignment was dealt with. 
Now the finding is that the Railway Company has failed to 
satisfactorily establish that the goods were lost by fire. From 
this it follows that they have failed to account as to how they 
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dealt with the goods during the time they were in their posses- 
sion and control and as observed by their Lordships in the 
said case if the admission fails to take the opportunity to 
satisfy the demands of the consignor to fulfil their obligation 
of disclosure so far as endorsed by the Court they will 
be in breach of their contractual obligation of . disclo- 
sure. Therefore having failed to account for the loss of 
the goods and for the non-delivery thereof the Railway 
Company is liable. The decision of the lower Court awarding 
damages is therefore correct. Mr. Somasundaram objects to 
the award of interest from the date when the loss is alleged to 
have occurred. We think that the lower Court is not right in 
giving interest on damages from the date of the alleged loss. 
We therefore modify the decree of the lower Court by awarding 
interest at six per cent. on the amount of damages awarded 
from the date of the plaint. In other respects the decrees of 
the lower Court are confirmed and the appeals are dismissed 
with costs. 

With regard to the memorandum of cross-objections in 
Appeal No. 347 of 1931 we think Mr. Lakshmanna is right 
in his contention in regard to the costs allowed to the second 
defendant and we allow the appeal in regard thereto as we 
think that the award of costs is not justified. 

C. R. Ps. Nos. 463 to 471 of 1931. 

Following our judgment in Appeals Nos. 347 and 348 of 
1931, we dismiss these Revision Petitions with costs and fix 
the Advocate’s fee at Rs. 10 in each except in C. R. Ps. 
Nos. 465 and 468 where we fix it at Rs. 20 in each. 

K.C. _ Appeals and Revision 
Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice Kina. 
Y. Kothandarama Reddy and others.. Petitioners* ( Accused) 
v 


Kandra Balarami Reddy ae Respondent (Com- 
plainant). 


Indian Penal Code (XLV of 1860), S. 206—Accused harvesting standing 
crop which had been attached—Amin of Court protesting against action— 





* Cri. R. C. No. 862 of 1936. 
(Crl. R. P. No. 781 of 1936). 17th March, 1937. 
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Complaint of surety in whose custody property was—Whether ‘fraud or intent 
to defraud’ existing. 


The first accused was the guardian of two minor judgment-debtors against 
whom a decree-holder obtained an order for attachment of standing crop. 
The complaint of the surety in whose custody the attached crops were, was 
that the first accused and two lessees of the property had begun to harvest 
before the amin came and refused to desist from their action when the 
Court officer protested against it. On the ground of a technical objection by 
the accused that the offence with which he was charged being one under 
S. 206, Indian Penal Code, instead of under S. 379 as framed and the sanction 
of the District Judge not having been obtained according to his contention, 
the proceedings were incompetent, 


Held, that all that had happened was that in order to forestall the action 
of the Court the accused were said to have gone openly to the field and-har- 
vested the crops. Their action would undoubtedly have been dishonest if evid- 
ence of the prosecution had to be believed. But it was not fraudulent within 
the meaning of Sir James Stephen’s interpretation of the words ‘fraud or 
intent to defraud’ and as applied by the judgment of Burn, J., in Ramaswamy 
Ambalam v. Nagasubramania Aiyar, (1936) M.W.N. 1150, which held that 
‘fraudulently’ meant more than the word ‘dishonestly’ in S, 206. 

Petition under Ss. 435 and.439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise’ the order 
of the Court of the Second Class Magistrate of Muthukur 
dated 2nd November, 1936, on the petition dated. lst Septem- 
ber, 1936, in C. C. No. 31 of 1936. 


K. Umamaheswaram for Petitioners. 


C. A. Vaidhilingam for P. V. Rajanannar and K. Subba 
Rao for Respondent. 

Public Prosecutor on behalf of the Crown. 

The Court made the following 

OrperR.—This case arises out of an incident which is 
alleged to have occurred on the 8th January, 1936. The first 
accused is the guardian of two minor judgment-debtors against 
whom a decree-holder had obtained an order for attachment 
of a standing crop. On the 8th January, an amin was being 
sent from the District Court to harvest the crops which had 
been attached. The accusation in the ‘complaint, which was 
filed by a surety in whose custody the attached crop had been 
left, was to the effect that the first accused, the guardian of 
the minors and the two lessees of the property had begun to 
harvest the crop before the amin came and refused to desist 
from their unlawful action when the amin arrived and protest- 
ed. The complaint was laid under S. 379 of the Indian Penal 
Code. The prosecution evidence was over and a charge was 
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framed under that section, and when all the prosecution 
witnesses except one had been further cross-examined after the 
charge, the accused raised the technical objection to the pro- 
secution that.the Court was incompetent to entertain the com- 
plaint on the ground that it disclosed an offence under S. 206 
which required the sanction of the District Court. The learned 
Sub-Magistrate of Muthukur who tried the case thereupon 
wrote an order refusing to uphold this objection. The reason 
he gave was, that once the property had been attached and 
handed over to the custody of a surety, it could no longer be 
said that any action of the accused in harvesting the crop was. 
done to prevent the crop being ‘taken in execution’. There can 
be no doubt, I think, that the particular reason which the Sub- 
Magistrate gives for his decision is not a sound one. As has 
already been pointed out in a judgment of mine in Sidhayyanv. 
Chinnamathayyan}, the phrase ‘taken in execution’ should be 
more widely interpreted, as meaning something equivalent to 
‘appropriated towards execution or utilised effectively in aid of 
execution’. I have however been also referred to a judgment 
of Mr. Justice Burn in Crl. R.C. No. 311 of 1936, Ramaswamy 
Ambalam v. Nagasubramania Aiyar?. In that case, the facts. 
of which are almost precisely similar to the facts before me, 
Mr. Justice Burn had to consider what was the meaning of the 
adjective ‘fraudulently’ which is found in S. 206, Indian Penal 
Code. Mr. Justice Burn refused to accede to the proposition 
that ‘fraudulently’ means nothing more than ‘dishonestly’. If 
I may say so with respect, he.was amply justified in so holding. 
I may refer in this connection to S. 424, Indian Penal Code» 
which deals with an offencé very similar to that defined in 
S. 206. S.424 contains both the words ‘dishonestly ’ or 
‘fraudulently’. It is. clear that if the two words mean exactly 
the same thing, there was no need for only one of them to 
have been used in S. 206 and for both of them to have been 
used in S. 424. In the head-note to the case, reference is made 
toa definition of Sir James Stephen, who says: 

“ Whenever the words ‘fraud’ or ‘intent to defraud’ or ‘fraudulently” 
occur in the definition of a crime, two elements at least are essential to the 


commission of the crime; namely, first, deceipt or an intention to deceive or 
in some cases mere secrecy.” 


1, (1936) M.W.N. 212. 2. (1936) M.W.N. 1150. e 
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On the facts of the present case, there is no deceipt, there 
is no intention to deceive and there is no secrecy. All that 
has happened is that in order to forestall the action of the 
Court the accused are said to have gone openly to the field in 
question and harvested the crops. Their action is undoubtedly 
dishonest, if the prosecution evidence is to be believed, but it 
is not fraudulent within the meaning of that word as given by 
Sir James Stephen and as applied in the ruling in Ramaswamy 
Ambalam v. Nagasubramania Aityar!. I am therefore of 
opinion that although the reason given by the Sub-Magistrate 
for refusing to entertain the objection of the petitioners in 
this case is not a correct one, the Magistrate’s order, is after 
all correct for the other reason which I have applied. In the 
result, this revision petition is dismissed. 


K. C. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Atrrep Henry LioneL Leacu, Chief 
Justice AND MR. JUSTICE VARADACHARIAR. 


Penatapati Nageswara Rao .. Petitioner* (Plaintiff) 
v. 
Moka Narayanamurthi and 
another .. Respondents (Defendants). 


Stamp Act (I of 1879), S. 35—Improperly stamped promissory note— 
Whether could be used as evidence for the collateral purpose of showing 
liability on previous notes and save limitation. 

If an unstamped document cannot be admitted for any purpose, it must 
mean, if the words are to be given their ordinary and plain meaning, that it 
cannot be admitted under any circumstances in a Civil Court. If the legis- 
lature in placing the provision of law on the statute book had intended to 
allow unstamped instruments to be admitted for collateral purposes, it would 
surely have said so. a 

Where the question arose whether an improperly stamped pro-note could 
be admitted in evidence to prove acknowledgment of liability in order to 
save limitation in respect of promissory notes previously executed, 

Held, that the improperly stamped document could not be used to prove 
a collateral purpose, namely, the acknowledgment of liability on previous 
notes. 

Rakkappan Ambalam v. Suppiah Ambalam, A.I.R. 1930 Mad. 485 and 
Vancheswara Sastri v. Narayana Aiyar, A.I.R. 1933 Mad. 251, Pandalai’s 
judgment dissented from. 

Ramanatha Atyar v. Narayanaswami Aiyar, (1937) 1 M.L.J. 163, followed. 


1. (1936) M.W.N. 1150. 
*€.R. P. No. 945 of 1936. 30th August, 1937. 
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S. A. No. 124 ef 1930 judgment of Beasley, C.J. and King, J., followed. 
Statement of Mulla’s Law of Insolvency, page 122, disapproved. 


Fengl v. Fengl, (1914) P.274 and Mulji Lala v. Lingu Makaji, (1896) 
LL.R. 21 Bons. 201 (F.B.), relied on. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Amalapuram in Small Cause Suit No. 338 of 1935. 

V.Viyyanna for Petitioner. 

Respondents not represented. 

The judgment of the Court was delivered by 

The Chief Justice—The question raised by this petition is 
whether an improperly stamped promissory note can be admitted 
in evidence to prove acknowledgment of liability in order to 
save limitation in respect of promissory notes previously 
executed. The petition arises out of a suit filed in the Court 
of the Subordinate Judge of Amalapurm. The promissory note 
was in the following terms: 


“On account of my necessity this day—that is, the amount due for 
principal and interest on the promissory note executed and delivered on 23rd 
June, 1929, is Rs. 93-3-0; the amount due on the promissory note executed 
and delivered on 6th July, 1929, is Rs. 92-13-0 and the amount due for 
principal and interest on the promissory note executed and delivered on 14th 
February, 1931, is Rs. 101. The total is Rs. 287. On demand I promise to 
pay you or order in one lump sum, the (said) principal together with interest 
thereon at Rs. 1-9-0 (One rupee and nine annas) per cent. per mensem, shall 
g:t the payment endorsed on this note and take it back. The consideration 
lereof has been received as aforesaid. This promissory note is executed 
with consent.” 

On a stamp of the value of one anna was appended the 
signature of the executant. The learned Judge before whom 
the case came refused to admit this document on the ground 
that its admission was prohibited by S. 35 of the Indian Stamp 
Act, 1899. The learned advocate for the petitioner contends 
that this decision is wrong. He says that the learned Judge 
should have admitted that portion of the document which 
recited the previous promissory notes, and that this would 
have saved limitation in respect of the earlier instruments. 
The relevant portion of S. 35 reads as follows: 


“No instrument chargeable with duty shall be admitted in evidence for 
any purpose by any person having by law or consent of parties authority to 
receive evidence or shall be acted upon, registered or authenticated by any 
such person or by any public officer unless such instrument is duly stamped.” 


It will be observed that the instrument, shall not be admitted 


` in evidence for any purpose, nor shall it be acted upon, unless 


it bears the stamp prescribed by law. I should have thought 
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that on the wording of this section it was clear that the 
promissory note in suit could not be admitted in evidence for 
the purpose sought by the petitioner or for any other purpose. 
But the petitioner’s counsel has quoted two cases decided by 
Pandalai, J., which support his contention. He also relies 
on a passage from the work of the late Sir Dinshah Mulla 
on the Indian Stamp Act. 


Before referring to these authorities I would point out 
that the words ‘ for any purpose ’ did not appear in the General 
Stamp .Act, 1869, but were inserted for the first time in the 
Indian Stamp Act, 1879, and that they were not introduced 
into the English Act until the year 1891 (54 and 55 Vict., 
Ch. 39). In 1849, the question of the admissibility of 
an improperly stamped document for collateral purposes was 
discussed by the House of Lords in the case of Matheson v. 
Rossi. It was there held that where a paper purported to be 


a receipt, and; as such, required a stamp, but also purported to | 


be an agreed statement of accounts, which did not require a 
stamp, it might be given in evidence to show the agreed state 
of accounts only, though it had not been previously stamped. 
But it has since been accepted that the amendment in the 
English Act in 1891 has worked a change. 


In Rakkappan Ambalamv Suppiah Ambalam?2, Pandalai, J., 
held that where a promissory note contained, in addition to the 
promise, a statement that the amount for which it was given 
was due in settlement of a previous account, the instru- 
ment, although inadmissible as a promissory note for want of 
sufficient stamp, was admissible to prove an acknowledgment 
under S. 19 of the Limitation Act. The reason given was 
that S. 35 of the Stamp Act merely shuts out the portion of 
the document which constitutes the promissory note and does 
not affect other statements in the document. The learned 
Judge expressed the same opinion in a later case, Vancheswara 
Sastri v. Narayana Aiyar8, but it did not find acceptance by 
Beasley, C. J., in the recent case of Ramanatha Aiyar v. 
Narayanaswami Aiyar4. The learned Chief Justice there held 
that an insufficiently stamped promissory note could not be 
used -for the purpose of proving.an acknowledgment by the 
maker of it of his indebtedness. This was also a case in which 





1. (1849) 2 H. L. C. 286: 9 E.R. 1101. 2. A.LR. 1930 Mad. 485. 
39 A.I.R. 1933 Mad. 251. 4. (1937) 1 M.L.J. 163. 
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it was sought to save limitation by the admission of the instru- 
ment in evidence. In the course of his judgment, Beasley, C. J., 
referred to the unreported case of K. M. Subbayyar & Sons v. 
P. M. Lakshmana Aiyari, where he and King, J., sitting 
as a Bench, dissented from the opinion of Pandalai, J. 
The learned Advocate for the petitioner has not referred 
us to any other decided cases which support the proposition 
which he has advanced, but has laid stress on a passage 
to be found at p. 122 of the third edition of Sir Dinshah 
Mulla’s work. The conclusion arrived at by the author of that 
work is to the effect that an instrument not duly stamped may 
be admissible as proof for a collateral matter, but is not ad- 
missible as proof for a collateral purpose. By ‘collateral 
matter’ is meant any matter the proof of which does not 
depend upon proof of the transaction, and by ‘collateral purpose’ 
any matter the proof of which depends upon proof of the 
transaction. With great respect I consider that this statement 
conflicts with the wording of the section, which is very precise. 
Sir Dinshah Mulla would appear to go back to the case of 
Mathesonv. Ross® which was decided before the words ‘for any 
purpose’ were introduced into the statute. That the English Law 
since the passing of the Act of 1891 is not the same as it was 
when Matheson v. Ross? was decided is to be gathered from the 
decision of President of the Probate, Divorce and Admiralty 
Division (Sir Samuel Evans) and Bargrave Deane, J., in 
Fengl v. Fengl8 where it was held that the effect of the Stamp 
Act of 1891 is that an unstamped document, which requires a 
stamp, cannot be received in evidence, except in criminal pro- 
ceedings, for any purpose whatever, including a collateral pur- 
pose. Sir Samuel Evans in his judgment remarked that what- 
ever the law was before 1891 he was of opinion that the instru- 
ment with which the Court was then concerned was not 
admissible. AsI have already pointed out the English Stamp 
Act of 1891 is the same as the present Indian Stamp Act in 
this respect. 

The Bombay High Court in Mulji Lala v. Lingu Makajis 
held that an acknowledgment of a debt coming under Art. 1, 
Sch. 1 of the Stamp Act I of 1879, could not, if unstamped, 
be given in evidence for any purpose including the 








1. S. A. No. 124 of 1930. 2. (1849) 2 H. L. C. 286: 9 E.R. 1101, 
3. (1914) P. 274. 4. (1896) LL.R. 21 Bom. 201 (F.B., 
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purpose of saving limitation. There have been similar deci- 
sions by other High Courts, but it is not necessary to 
examine them in detail. The section itself, in my opinion, 
provides a complete answer to the petitioner’s case. If an 
unstamped document cannot be admitted for any purpose it 
must mean, if the words are to be given their ordinary and 
plain meaning that it cannot be admitted under any circum- 
stances in a civil suit. If the legislature in placing this provi- 
sion of law on the statute book had intended to allow unstamped 
instruments to be admitted for collateral purposes, it would 
surely have said so. It did not-say so, but on the other hand 


it provided that a negotiable instrument which is insufficiently ` 


stamped at the time of execution cannot be. properly stamped 
afterwards, even on payment of a penalty which i is allowed in 
the case of other documents. 
For these reasons the petition must be ienei, 
K. C. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE Burn AND Mr. Justice LAKSH- 
MANA RAO. 
The Canteen Contractors Syndicate, 
Limited, Madras. v: .. Appellants* in Municipal 
- + Taxation Appeal No.4 
of 1934 on the file of 





the Court of Small 


. Cause, Madras 
v. : 


The Comnoraucn of Madras we Respondent in do. ` 


Madras City Municipal Act UV of 1919), S. 110, Sch, IV, part IL, r. 7— 
Company having headquarters in Karachi—Doing business in Madras also— 
Depot in Madras—Whether liable to be taxed. by the Municipality—I f so in 
what manner. 


Where a company supplying articles required for- the army in India had 
its headquarters in Karachi.and maintained a branch warehouse in Madras 
also, and from the evidence it was clear that though practically the whole of 
the business was done with their members, there were occasions on which 
sales were made to the public and purchases were made loéally in the bazar, 
etc., on the questions (1) whether the appellant company’s depot at Madras 
was liable to be assessed to pay company’s tax under r. 7," part II, Sch. IV 
of the City Municipal Act, and (2) whether if such tax were to be levied, the 
assessment should be ünder proviso, 1 to r ou of the Schedulé.. 


Pia Ye a 
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~ Held, (1): that when the company was doing business in the City for 
profit within the meaning of. S. 110 of the City Municipal Act, the first 
question must be answered affirmatively and hence the tax was leviable on it. 


(2) Since the warehouse could not be properly described a branch of the 
syndicate the assessment of tax must be under the proviso to r. 7, 


Case stated under r. 17 of the Taxation Rules in Sch. IV 
of the Madras City Municipal Act of 1919 by the Chief 
Judge of the Court.of Small Causes in Municipal Taxation 
Appeal No. 4 of 1934 (preferred against the decision of the 
Standing Committee of the Corporation of Madras dated 
24th February, 1934). 


S. V. B. Rao, instructed by King and Partridge for Age 


` lants. 


A. Suryanarayana for Respondent. 
The judgment of the Court was delivered by 


Burn, J.—This is a reference by the learned Chief Judge 
of the Small Cause Court, Madras, under r. 17 of the Taxa- 
tion Rules -in Sch. IV of the Madras City Municipal Act. The 
points submitted for decision are:— |. 


_ (1) Whether the appellant company’s -depot at Madras is liable to be 
assessed to pay companies’ tax under r.7, part II, Sch. IV of the Madras 
City Municipal Act, and 


(2) if such a tax can be levied, whether: the’ assessment should be made 
under the proviso to the ahove mentioned rule? : 

The appellant company is entitled “The Canteen Cae 
Syndicate, Limited”. Itis a limited liability company registered 
under the Indian Companies Act. The members of the company 
are Canteen Contractors approved by the Army Department - 
and the objects with which the company was formed were, 
mainly, the purchase overseas of all kinds of supplies required 
for the troops in India and the distribution of those supplies to 
the contractors (who also have to be approved by the Army 
Department). The head office of the Canteen Contractors 
Syndicate, | Limited, is at Karachi. In Madras the syndicate 
maintains a warehouse. In charge. of.the warehouse there is a 
manager on Rs. 200 a month and-he‘keeps six clerks who keep 
records | of the articles received and the articles distributed. It 
is clear from the evidence of the. manager that the members 
get their ‘supplies. from the warehouse, on indents which they 
fill in in the prescribed form. The manager ‘of the warehouse 
has no discretion with regard to the prices which are fixed by 
the general manager at Karachi from time totime. But, the 
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members when they take delivery of the goods from the ware- 
house pay for them by. drawing cheques in favour of the 
Canteen Contractors Syndicate, Limited and handing them to 
the manager of the warehouse. This, it is quite clear, is a 
series of transactions of sale. All the goods in the warehouse 
in one sense belong to the Canteen Contractors Syndicate, 
Limited; but that is not of course the same thing as saying that 
the goods belong to the several members of the syndicate. The 
members purchase the goods from the syndicate and pay for 
them inthe ordinary way. The advantages they get are of 
course derived from the purchase on a large scale by and 
through the head office in Karachi. The manager of the 
warehouse stated in his evidence that the money realised by 
him was banked by him to the credit of the head office. But 
he admitted in cross-examination that he had submitted income- 
tax reports to the head office in respect of the costs of the 
business done in Madras. He stated also that although practi- 
cally the whole of the syndicate’s business is done with its 
own members, there are occasions on which sales ‘are made to 
the public and on which’ purchases are made locally in the 
bazar. These, according to the manager, are a very small 
proportion—he said 1 /\0th per cent. of the whole; but never- 
theless such transactions are made from time to time when 
there is a surplus stock or when there is a temporary deficiency. 
On these- facts we have no hesitation in holding that the 
Canteen Contractors Syndicate, Limited, is transacting business 
within the City for profit within the meaning of S. 110 of the 
Madras City Municipal Act. We answer the first question 


accordin gly. 


_ The second qiiéstion is whether the company is to be 
assessed to tax under the proviso to r. 7 of the Taxation Rules 
in Sch. IV. As we have already observed, the head office of 
this syndicate is at Karachi. It isnot suggested that there is 

a principal office of the syndicate in the City of Madras. The 
only suggestion that has been made is that’ there.is a branch 
office ‘of the syndicate in Madras.. From the description ‘of 
his duties given by the ‘Manager of the watehouse . we arg 
clearly of. opinion that ‘there is no branch of the. Canteen 
Contractors Syndicate, Limited, in Madras.’ There is a ware- 
house and in the warehouse’ business is-done ‘for and on behalf 
of the syndicate but the warehouse is not a branch of the 
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syndicate. The manager, as already mentioned, is under the 
strictest control from Karachi. He has no discretion with 
regard to the prices; and he has no power of disposal of the 
money received from the members for goods supplied to them. 
He is obliged to pay all such moneys immediately into the 
Imperial Bank to the credit of the head office. The warehouse 
in Madras clearly cannot be described as a branch of the 
syndicate. That being so the assessment of tax on the com- 
pany must be made under the proviso to r.7. The second 
question referred to usis answered accordingly. 

Since the Canteen Contractors Syndicate, Limited, the 
assessees, have, failed on the first point and the corporation 
has failed on the second point we think it right to direct that 
each of the parties shall bear its own costs. 

K.C. —— Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l [In Insolvency. ] 


Present :—Mr. Justice WADSWORTH. 


S. T. Nambi Chetty .. Insolvent.* 


Presidency Towns Insolvency Act (III of 1909), S. 49 (3)—One of the 
creditors promising to finance the Official Assignee in his attack of the 
insolvent’s fraudulent alienation—Price promised 25 per cent. of the net 
realisations—Whether an offence against the insolvency law. 

It is lawful for the trustee in bankruptcy to buy the financial guarantee 
of one of the creditors by promising him a proportion of the net realisations 
as the price of his services and to treat this expenditure as a legitimate part 
of the cost of getting in the assets of the estate. 

Where one of the creditors was willing for a consideration to finance 
and indemnify the Official Assignee in an attack onan alleged fraudulent 
alienation and to be compensated for the risk without offending against the 
principles on which the insolvency law is based and the Official Assignee 
proposed that the indemnifying creditor would be given 25 per cent. of the 
net realisations to the estate from the litigation as price of his assistance, and 
applied to Court that that price should be treated as ‘cost of administration’ 
under S. 49 (3) of the Presidency Towns Insolvency Act, and that all the 
creditors (including the indemnifying creditor) should share rateably in the 
balance of the realisations, 

Held, that it was in effect a scheme whereby the Official Assignee, just as 
he would buy the services of an advocate and debit the estate, might buy the 
services of a guarantor and debit the estate. There would be no offence 
against the principle of equality of distribution of assets. 

55 M.L.J. 657, referred to. 

Guy v. Churchill, (1889) 40 Ch. D. 481, applied and explained. 

English law compared. 


The Official Assignee in person. 





_* Petition No. 453 of 1936. Gth September, 193%. 
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The Court made the following 


OrpER.—This application by the Official Assignee relates 
to a difficult and important question which is constantly arising 
in insolvency work, namely, how is an individual creditor, who 
is willing for a consideration to finance and indemnify the 
Official Assignee in an attack on an alleged fraudulent aliena- 
tion, to be compensated for the risk which he runs, without 
offending against the principles on which the insolvency law 
is based. A former proposal that the financing creditor should 
be rewarded by having his debt paid in full in priority to the 
other creditors out of any amount that might be recovered was 
disapproved by Venkatasubba Rao, J., in the case of Puru- 
shothamdas & Bros., In re,1 as being opposed to the policy of 
equal distribution of assets, though the then Chief Justice in 
the appeal from that decision (O. S. Nos. 100 of 1927 and 5 
of 1928) observes that such an arrangement might be unobjec- 
tionable if the other creditors consented to it. 


In the present report, the Official Assignee suggests- 


another way of attaining the same end and asks for the Court’s 
directions. He desires to attack a purchase by the insolvent 
in the name of his wife as fraudulent. The creditors asa 
body are not willing to act and no individual creditor is 
prepared to run the risk of indemnifying the Official Assignee 
unless he gets some substantial benefit (in addition to his 
rateable dividend) out of the proceeds in case of success. This 
seems to me perfectly reasonable—the creditor who risks having 
to pay all the costs of failure naturally looks for something 
more than those who have refused to bear their share of the 
tisk, in case of success. All that he will get by way of 
preferential rights under the Insolvency Rules (O. 6, r. 9) is 
a first charge on the realisations for any actual disbursements 
with interest thereon. Obviously this is not a very powerful 
inducement to an altruistic action. The Official Assignee 
therefore proposes that the indemnifying creditor shall be 
promised 25 per cent. of the net realisations to the estate from 
this litigation as the purchase price for his assistance, that this 
price shall be treated as “costs of administration” under 
S. 49 (3) of the Presidency Towns Insolvency Act, and that 
all the creditors (including, of course, the indemnifying 
creditor) shall share rateably in the balance of the realisations. 
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1. (1927) 55 M.L.J. 657. 
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I can see no legal nor practical. objection.to this proposal. 
It is in effect a’ scheme whereby the Official Assignee, just as 
he’ buys the services of an advocate and debits the estate, may 
buy: the services of a guarantor and debit the estate. There is 
no offence. against the principle of equality of distribution of 
assets; all that is -proposed is to treat as a legitimate expense 
to the estate the cost of procuring for the Official Assignee an 
insurance against the consequences of failure. The scheme is, 
in fact, very similar to that approved in Guy v. Churchill 
whereby. when bankruptcy intervened in the middle of an - 
action by the bankrupt and the trustee was unwilling to incur 
the.risk of continuing it, one of the creditors was permitted to 
‘do so at his own expense and risk in return for $ of the net 
Yealisations from the action. It was held that this arrangement 
‘offended neither against the law of maintenance nor ae 
the law of bankruptcy. 

The only difference between that case and the present 
-proposal is that we are now concerned with a new litigation, 
not with the continuance of a pending action. This difference 
does not affect the recognition of the principle, namely, that it 
is lawful for the trustee in bankruptcy to buy the financial 
‘guarantee of one of the creditors by promising him a. propor- 
‘tion’ of the net realisations as the pricé of his services and to 
treat this expenditure as a legitimate part of the cost of getting 
in the assets of the estate. I therefore approve of the Ofelia 
Assignee’s recommendation. 

K. C. Order Seopa. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT :—Mr. JUSTICE VENKATASUBBA Rao AND Mr. 
Justice Horwitt. 





‘S. Badsha Sahib & Co. ae) Appellant® (36th Defer: 
eo : dant) ` l 
v : ies 
Thaliyil Vettath Lakshmi . ae, . 
- Kovilamma and others. í - Respondents (Plaintiffs 
A Eg i f : 1 to 4 and defendants 
B e S i ` > {tol2, 42 and nil). « 


z- Malabar E E for Tenants Improvements Act Ud of 1900)-- 
Tenant of building—Whether entitled to ¢laim compensation fe improve- 
ments, : . 


-- ‘LL (1889) 4 40 Ch: D: ABL- 3 g 
* Appeal No. 367 of 1933, - : : 6th October. 1937. 


i 
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. The benefit of claiming..compensation for improvements conferred on 
denant under the Malabar Compensation for Tenants Improvements Act of 
1900 does not extend to a tenant of a building pure and simple. It cannot be 
said ' that because a building must necessarily stand on land, therefore it 
gomes within the scope of ‘the Act: : 

_ Chathukutty v, Kunhappa, (1927) 53 M.L.J. 224: LL.R. 50 Mad. 813, ap- 
proved. 

Pathuma Umma v. Moideen, A.1.R. 1928 Mad. 929; Pardath Chori 
‘George v. Thithi Umma, (1930) 60 M.L.J. 214 ‘and ‘Avaru v. Asi Bai, (1931) 
61 M.L.J. 462: LL.R. 55 Mad. 151, considered. 


Appeal against the decree of the Court of the Subordinate 
Judge of Soùth Malabar at Calicut in O. S. No. 35 of 1932. 


C. Unikanda Menon and K. 'Kuttikrishna Menon for 
Appellant. 


P. Govinda Mer enon and T. N. “Ravivarman Tirumalpad for 
Respondents. 


The.judgment of the Court was delivered by 


Venkatasubba Rao, J.—There: ‘was a mortgage granted on 
the 1st July, 1923, by the first defendant. and his deceased 
brother in favour of plaintiffs 1 to 3.and another, which com- 
prised 27 items. The transaction, we understand, was one of 
simple mortgage in respect of 23 out of them and in’ regard to 
the remaining four items, what was created was a usuf ructuary, 
mortgage, which was to subsist for nine-years, On the same 
date, the aforesaid four items were taken back by the mort- 
gagors on lease, for a period of five years. ` This suit has been 
brought to recover the items comprised.in the lease with arrears 
of rent. : The appellant before: us: is the 36th defendant, 
claiming under an alleged lease from the mortgagors, who com- 
plains that the lower Court has wrongly, disallowed his claim 
to improvements. 


Turning first.to the pleadings, it is seneeable, that in the 
written statement filed by the appellant, no: such claim was 
made. There it is stated that he lent large sums to the mort- 
gagors, who further caused.him to expend monies: for improv- 
ing or altering the property, that it was found upon. a settle- 
ment with them that Rs. 3,000 was due to him and. that provi- 
Sion was made for its repayment in the: rental agreement 
executed by the first defendant in his favour on the. 16th May; 
1931.:; Then he goes on to :describe. how by. means of some 
kind of adjustment spread over six years, the period of the 
lease -the-full amount was: to be paid back’ ‘to ‘him, ` It is im- 
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possible to read into this written statement a claim to improve- 
ments. : ha 


Then at the trial, 1 no serious attempt seems to have been 
made to adduce evidence on the question of improvements. 
Indeed, it has not even been proved that the thirty-sixth defen- 
dant was a lessee for six years or that he was in possession 
even previous to the date of the mortgage as suggested. 
Neither the original lease deed nor the rental agreement of 
1931 was produced or filed. Apart from these matters there is. 
an objection, which in our opinion is fatal to his claim. In the 
written statement it is alleged (there is no reason why he 
should not be held bound by his own admission) that the lease 
was in respect of a shop and not, as now suggested, a shop and. 
a paramba. 


On the footing then that what was leased to the thirty- 
sixth defendant was a shop pure and simple, the question arises 
whether he can claim’ the benefit conferred upon tenants by 
ActI of 1900 (the Malabar Compensation for Tenants. 
Improvements Act). The word ‘tenant’ is defined as including 
a person, who as lessee, etc., “of land, is in possession thereof”. 
Here is a clear indication that the legislature did not intend: 
that buildings or houses or shops should come within the pur- 
view of the Act, and the argument is fanciful that because a 
building must necessarily stand upon land, therefore it comes. 
within the scope of the Act. ‘The expression in the Act must 
receive its natural meaning and we are not prepared to hold 
that the benefit conferred by it extends to tenants of buildings. 
In Chathukutty v. Kunhappal thereis a judgment of Jackson, 
J., where this view has been taken, and with.that we respect- 
fully agree. It was held that whereas the Act applies- to- 
agricultural holdings and kudiyiruppus (vacant sites available 
for buildings), it does hot apply to houses or shops. In sub- 
sequent decisions, this case has been referred to but never 
dissented from. In Pathuma Umma v. Mohideen? the facts. 
are these. What was ‘entrusted’ to the defendants was a hut, 
but the new house which they ‘built, covered a considerably 
larger area than the site of the hut. Reilly, J., held that even if 
the defendants were tenants of the hut, they were not tenants of 
the area outside the site of the hut, and from this, it followed 











1;° (1927) 53 M.L.J. 224: I.L.R. 50 Mad. 813. 2. ALR. 1928 Mad. 929. 
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that the new house did not constitute a tenant’s improve- 
ment. But Srinivasa Iyengar, J., bases his decision expressly 
on the ground, following the case just cited, that the lease was 
of a building. The suggestion that Reilly, J., in this case casts 
a doubt on the correctness of Chathukutty v. Kunhappa' is not 
well-founded. Nor has it been called in question in either of 
the two later decisions Paredath Chori George v. Thithi Umma? 
or Avaru v. Asi Ba’ to which our attention has been called, 
although in the former case there are observations to the effect 
that it was unnecessary to express any opinion on the question 
whether the Act applies to leases of buildings or shops. Now 
turning to the actual decisions in these two cases Paredath 
Chori George v. Thithi Umma? “what was let was a compound 
or paramba or kudiyiruppa” (see page 216) and it was held 
that the lessee was entitled to compensation in respect of the 
house which he constructed on the vacant site; in Avaru v. Asi 
Bais “ the appellant obtained the property, which was a vacant 
site, on lease for erecting a house for residential purposes” 
(page 152) and he was held entitled to the value of the house 
which he built. The present case differs from them and 
resembles Chathukutty v. Kunhappal where as here the lease 
was of a building—which case, we may note, has been followed 
without discussion, by a Bench of this Court (Wallace and 
Thiruvenkatachariar, JJ.) in L. P. As. Nos. 17 to 22 of 1925: 
This lends support to our view of the section. 


In the result, the appeal fails and is dismissed with costs. 
B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. ALrreD Henry Lionet Leacu, Chief 
Justice AND MR. JUSTICE VARADACHARIAR. 


The Champion Automobiles, Ltd., 





Madras .. Appellants* (Plaintiffs) 
v. 
The Travancore National Bank, 
Limited .. Respondents (Defendants). 


Banker and customer—Contract as to banking accouni—Rules of bank— 
Closing of account without notice to party—Cheque subsequently presented 
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2. (1930) 60M.LJ.214 73. (1931) 61 M.L.J. 462: LL.R. 55 Mad. 151. 
1C. C C. A. No. 1 of 1936. 19th August, 1937. 
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-but returned with endorsement ‘account closed’—Suit for recovery of damages 
-for dishonouring ‘cheque—Maintainability. 


The defendant bank allowed the plaintiffs to open an account with them 
subject to the conditions set out in their rules one of which provided as 
follows: “The bank resérves to itself the right to close any account without 
reference to the depositor if in the opinion of the bank it is not desirable to 
keep such account for any reason whatever”. Ata time when the account 
was standing in credit to the extent of Rs. 15-4-7 the plaintiffs drew a cheque 
in favour of a third person for Rs. 12 but the bank closed the account on that 
day and when the cheque was presented for payment two days later the bank 
returned the same with the endorsement “account since closed”. The plaintiffs 
instituted a suit for recovery of damages for the dishonouring of their cheque. 


Held, that under the terms of the contract between the parties the bank 
had the right to close the plaintiffs’ account without giving them any notice 
of the fact, and that the apse suit for recovery of damages was not 
sustainable. 


Appeal against the deci of the City Civil Court; Madras, 
dated the 22nd November, 1935 and passed in Original Suit 
No.-533 of 1934. 


C. Chellam Aiyangar and P. G, Raghavendra Rao for 
Appellants. 


. Dr. V. K. John for Respondents, 
-The judgment of the Court was delivered by 


The Chief Justice.—The appellant was the plaintiff in a 
suit filed in the City Civil Court for the recovery of damages 
for the dishonouring’ of a cheque. The respondent is a bank 
carrying on business in Mount Road, Madras. In September, 
1932, the appellant opened an account with the bank. The 
bank had rules regarding the keeping of accounts and one of 
the rules-reads as follows :— 

s The bank reserves to itself the right to close any account without 
reference to the depositor if iri the opinion of the bank it is not desirable to 
keep such account for any reason-whatsoever.” 

This was one of the dsadtions:s on which the plaintiff’s 
account was opened and it formed part of the contract between 
him and the bank with reference to his account. . There was a 
further rule to the effect that.a depositor should always neve 
a minimum credit balance of Rs. 100. Bo 

On‘ the Ist August, 1934,:when his account was standing 
in credit to the’ extent of- Rs. 15-4-7, the appellant drew ‘a 
cheque in favour of one C. R. Parthasarathi Mudaliar for 
Rs. 12, but the bank closed the account that day.. The cheque 
was presented.for payment on the 3rd- August, when Payment 
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was refused òn the ground that the account had been closéd 
since the cheque had been drawn, the cheque being returned 
with an endorsement on a separate slip bearing the words 
“account since closed”. When closing the account on the Ist 
August, the bank wrote to the plaintiff informing of the fact 
and sent him pay warrants for Rs. 15-4-7 and Rs, 3-11-1, the 
latter sum representing interest ‘which the bank admitted had 
accrued due to the plaintiff in respect of hisaccount. This letter 
was received by the plaintiff on the 3rd August, and on that 
date he wrote to the bank stating that he had drawn a cheque 
for Rs. 12 on the Ist August. He accordingly returned the 
warrant for Rs. 15-4-7 to meet this cheque. He kept the 
‘warrant for Rs. 3-11-1 against a larger claim for interest. He 
alleged that the bank was indebted to him for interest in the 
sum of Rs. 10 and had in fact already filed a suit to recover 
this amount. The relations between the parties therefore were 
not on an amicable basis when the account was closed by the 
bank, but this does not affect the question at issue. 


The learned Judge found that there was no cause of 
action and i in disposing of the claim observed :— 


“Iti is argued that such a rule (that is, the rule giving the bank the right 
to close an account without reference to the depositor) is invalid because it 
is opposed to the ordinary code of banking business. But so long as it is not 
in violation of a statutory obligation I do not see why parties should not 
contract themselves in the manner they have chosen to do. The rule is in the 
nature of a contract entered into between the parties. It cannot be said that 
there is a statutory prohibition. Neither can it be said that it is immoral or 
that it is opposed to public policy. Under the circumstances I am of opinion 
that plaintiffs were not entitled to be given notice before the account was 
closed.” . 


We are in entire agreement with these remarks. The rule 
is- worded without: any ambiguity. It gives the bank the right 
to close the account at any time without giving the plaintiff 
notice of the fact. I might add that in returning the cheque 
the bank was careful to point.out that the account had been 
¢losed after the drawing of the cheque. Therefore there was 
no reflection on the plaintiff not that this would make any, 
difference to the plaintiff’s position, but it does provide another 
ground for holding that the pnt has brought this action 
without any justification. - 

The ie will be. dismissed, with costs. 
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IN THE HIGH COURT OF JUDICATUREAT MADRAS. 
(Appellate Jurisdiction). 
Present:—Mr. Atrrep Henry Lionet Leacu, Chief 
Justice AND MR. Justice MADHAVAN Narr. 
G. Thiruvenkatachariar, Official Liqui- 
dator of the National Live Stock 
Registration Bank, Limited: (In 


liquidation) . .. Appellant* (Applicant) 
v. 
A. T. Velu Mudaliar and another .. Respondents (Respon- 
dents). 


Indian Companies Act (VII of 1913), S. 235—Company—Liquidation— 
Brokers— Whether liable to repay amount received as commission to Official 
Liquidator—Broker whether an ‘oficer of the company. 

A broker has nothing to do with the management of the company and 
may have no knowledge of what is being done inside the company’s office. 
Therefore, to classify him as.an ‘officer’ of the company within the meaning. 
of S. 235 of the Indian Companies Act would be putting too great a strain on 
the wording of the section. 

Where a company was registered on the 2nd of July, 1927, but having 
become unsuccessful in its operations went into voluntary liquidation in 1930 
which was converted into compulsory liquidation by an order of the High 
Court on the original side in 1932, and the official liquidator sought to make 
the respondents liable to repay a certain amount received by them in the 
shape of commission as share-brokers of the company, * 

Held, that if moneys had been wrongly paid tothe brokers the official 
liquidator had, subject to the law of limitation, other means of recovering 
them ; but he is not entitled to use S.235 for the purpose. Hence in this case 
he could not proceed against the brokers as promoters of the company. 

In re The Liberator Permanent Benefit Building Society, (1894) 71 L.T.. 
406, relied on. - 

On appeal from the judgment and order of the Hon’ble 
Mr. Justice Gentle dated the 28th day of April, 1937, and 
made in the’ exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in Application No. 845 of 1933 in 
O. P. No. 206 of 1932. f 

In the matter of The Indian Companies Act (VII of 1913) 
and In the matter of The National Live Stock Registration 
Bank, Limited (In liquidation). 

C. Narasimhachariar for Appellant. 

T. D. Srinivasachariar for Respondents. 

The Court delivered the following 

Jupements. The Chief Justice —This appeal arises out of 
a misfeasance summons taken out by the official liquidator of 


* O.S.A. No. 47 of 1937. 28th September, f937. 
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the National Live Stock Registration Bank, Ltd., against the 
respondents, who were the brokers of the company. The 
company was registered on the 2nd July, 1927, with a nominal 
capital of Rs. 5,00,000 divided into 50,000 shares of Rs. 10 
each, of which 40,500 were preferred and 9,500 
ordinary shares. The certificate permitting the company to 
carry on the business was issued by the Registrar of Joint 
Stock Companies on the 1st August, 1927. The company was 
unsuccessful in its operations and went into voluntary liquida- 
tion on the 11th December, 1930. The voluntary liquidation 
was turned irto a compulsory liquidation by an order of this 
‘Court, dated 13th October, 1932. The official liquidator 
sought to make the respondents liable to repay a sum of 


© Rs. 8,865-11-3, which they had received as share-brokers of 


the company. The respondents are partners of a firm of provi- 
sion dealers carrying on business under the name of A. T. 
Velu Mudaliar and Company. They had no previous experi- 
ence as share-brokers and it is obvious that they owed their 
appointment to their relationship to V. K. Lakshmana Mudaliar, 
-one of the promoters of the company, who is the son of the 
second respondent and the brother-in-law of the first respon- 
‘dent. A draft of the agreement under which the respondents 
were to act as brokers of the company was drawn up in the 
month of May, 1927, and, although the company had not then 
been registered, it was signed on the 31st May, 1927. Under 
it the respondents were to receive a very high commission, 
Rs. 1-8-0, for every share of the company sold through them, 
‘and eight annas in respect of every share sold through other 
agencies, Art. 9 of the Articles of Association which came 
into force atalater date stated that the respondents’ firm 
should be the sole selling brokers of the company, and under it 
they were to receive a commission of five per cent. on the 
amount subscribed, but the document of the 31st May, 1927, 
‘purported to fix the commission at fifteen per cent. After the 
formation of the company the matter was discussed by the 
‘directors and on the 22nd October, 1927, they passed a resolu- 
tion agreeing to ratify the arrangement, subject to an altera- 
tion which amounted.to very little. The respondents accepted 
the modification and were paid on the basis of the modified 
agreement, notwithstanding that the directors had exceeded 
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their powers in ratifying it. The appeal is not, however, con- 
cerned -with the liability of the directors in this respect. 


The amount paid to the respondents was, as I have already 
indicated, the sum of Rs. 8,865-11-3 which the official liqui- 
dator desired to recover from themon the ground that the 
agreement was ultra vires. Accordingly he took outa summons 
under S. 235 of the Indian Companies Act, 1913, and the 
matter in due course came before Stone, J., who referred the 
question of what was due under the agreement to the Official 
Referee. After holding an inquiry the Official Referee reported 
that the respondents were not entitled to retain the 
Rs. 8,865-11-3. The Official Referee’s report came before 


_ Gentle, J., when it was contended on behalf of the respondents 


that all remedy against the respondents had become time barred. 
It was said that the article which applied to the case was 
Art. 360f the Indian Limitation Act, which allows only a 
period of two years. The official liquidator urged that the 
article which applied was Art. 120, which ‘allows a period of 
six years. The learned Judge found that’ Art. 36 applied and 
this appeal has been filed to challenge the finding. The Court 
is, however, not called upon to decide the question, as it is 
manifest thaf for other reasons the official liquidator is not 
entitled to ask for an order against ‘the respondents under 
S. 235 of the Indian Companies Act, 1913. That section only 
applies to a person who has taken part in the formation or 
promotion of the company, to a past or present director, 
manager or liquidator or to an officer of the company. Neither 
respondent was ever a director, manager or liquidator of the 
company, and for reasons which I shall indicate I do not think 
that either can be deemed to beva promoter or officer. Asa 
matter of fact so far as the second respondent is concerned, the 
Court is not asked to hold that he was a promoter. 


I will first discuss the question whether the first respon- 
dent can be deemed to be a promoter. In’ Twycross v. Grantl, 
Cockburn, C. J., defined the word ‘promoter ’ as being one who. 
undertakes to form.a company with reference. to a given 
project, and to set it going, and to take the necessary steps to 
accomplish that purpose. Other. definitions have been given by, 
learned Judges from time to time, but it is impossible to define 


i 
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accurately -what is meant ‘by :the word“ promoter”. The 
difficulty is discussed at length by. the learned author of 
Palmer’s Company Precedents at. pages 103 to 109. After 
referring to a number of the more prominent cases the learned 
author observes at page 106: 

- “Itis obvious, therefore, that a person who originates the scheme for 
the formation of the company, has the memorandum and articles prepared, 
executed and registered, and finds the first directors, settles the terms (if 
any), and makes arrangements for advertising and circulating the prospectus 
and placing the capital, is emphatically a promoter in the fullest sénse. He 
controls the formation and future of the company, and it is this control which 
lies at the root of the fiduciary relation of the promoter to the company. Nor 
is he the less a promoter if all or most of these activities are performed 
nominally by a company which he controls. 


But a.person wio has done much less than this—takes a much less 
prominent part—may bring himself within the meaning of the term and may 


be held liable as a promoter.” 

Each case must be decided. according to the evidence. If 
it is clear that the persons charged were merely servants or 
agents of the promoters or servants or agents of the company 
they cannot be classified as promoters, and in this connection 
the learned author makes mention of brokers, bankers and 


solicitors. Of course, brokers, bankers and solicitors could put. 


themselves in the position of being promoters, but in order to 
do so they would have to ‘travel outside their ordinary spheres. 


Now, what dre. the facts here? ; As I have indicated the 


question of promotion only applies to the first respondent, it 
is said that he must be deemed to have taken part in the forma- 
tion of the company and to be a promoter because he signed 
the memorandum and articles of association and subscribed for 


100 shares. There is no evidence showing that he took any 


part in discussing the formation of the company or in taking 
any steps to bring the company into being, apart from the fact 
that he signed the memorandum of association and paid for 
100 shares. It is not even suggested that he had anything to 


do with the drawing up of the memorandum and articles of 


association. There is.no suggestion that the first respondent 
had anything to do with the -selection of.the directors or the 
settlement of any contract, except the contract under which his 
firm was toact as brokers. After the company had been formed 
and- had started business, the first respondent’s firm induced 
certain people to subscribe for shares, but it is not alleged that 
they did anything. before the, company was launched, The 
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minimum subscription was fixed at 500 shares and the. 
signatories to the memorandum of association themselves 
subscribed for 1,200 shares. In the memorandum of association 
the only persons referred to as promoters are V. K. Lakshmana 
Mudaliar and J. W. Samuel. It comes to this. The Court is 
asked to hold the first respondent to be a promoter because his 
signature appears at the foot of the memorandum and he took 
100 shares of the 1,200 initially subscribed. This is a conten- 
tion which I am unable to accept. The law requires that there 
shall be seven signatories to the memorandum of association 
of a public company. A person who has taken no part on the 
formation or promotion of the company may be asked to sign 
the memorandum as a subscriber for one or more shares, and 
this usually happens. It was mentioned in the course of the 
argument that the money subscribed by the first respondent for 
his 100 shares was utilised in defraying part of the expenses 
of forming the company. That may be, but it was a matter 
which concerned the directors. The application of the money 
which the first respondent paid for his shares was a matter 
over which he had no control, and the fact that the money was 
utilised in paying the expenses of formation cannot make him 
a promoter. The agreement with the respondents was an 
agreement which conscientious directors ought never to have 
entered into and in doing so the directors deliberately exceeded 
their powers. But this, of course, has nothing to do with the 
question whether the first respondent is to be deemed to be a 
person who took part in the formation and promotion of the 
company. For the reasons indicated it must be held that the 
official liquidator was not entitled to take out a summons 
against the first respondent on the ground that he was a. 
promoter. 


Can the respondents be deemed to be officers of the com- 
pany? S.2of the Act defines the word “otficer” as including 
“any director, manager or secretary but, save in Ss. 235, 236 
and 237, does not include an auditor”. The definition is 
therefore not exhaustive. The inclusion of the auditor for the 
purposes of Ss. 235, 236 and 237 follows the course adopted 
in England and avoids the discussion which had taken place in 
the Courts there with regard to the position of the auditor. 
But it does not follow because the auditor is an officer for the 
purposes of S. 235 the company’s share-broker is in, the 
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same position. (In re The Liberator Permanent Benefit Build- 
ing Society!.) Where the question was whether a person who 
was appointed to act as solicitor to the society was an officer 
of the society, Cave, J., observed :— 

“Tt seems to me that merely because he was appointed solicitor to the 
‘society, without more, the solicitor does not become an officer of the society 
any more than it has been held that a banker does if he is appointed banker 
to the society, or a broker if he is appointed broker to the society, or the 
„auditor if he is appointed auditor to the society. AIl these persons render 
services to the society, but they cannot be said to be in the employment of the 
-society so as to make them officials.” 


Tecan seeno difference in the position of a broker toa 
company, whose duties are confined to dealing with the shares 
of the company and the position of the banker who has to deal 
with the moneys of the company. A broker has nothing to 
do with the management of the company and may have no 
knowledge of what is being done inside the company’s office. 
Therefore, to classify him as an officer of the company within 
the meaning of S. 235 of the Act would, in my opinion, putting 
too great a strain on the wording of the section. If moneys 
had been wrongly paid to the brokers the official liquidator had, 
‘subject-to the law of limitation, other means ‘of ` recovering 
them, but he‘is not entitled to use S, 235 for the purpose. 

For these reasons the appeal fails and must be dismissed 
with costs, which will be paid out of the assets of the company. 
The official - ‘liquidator will pe allowed his costs out of the 
‘assets: 

Madhavan Nair; J.—I entirely agree and have nothing to 
‘add. l a Ce 

K. C. —e _ {Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr. ALFRED Henry LIONEL Leacn, Chief 
Justice AND Mr. JUSTICE VARADACHARIAR. i 
Mohamed Hasan Khaleeli ... Appellant* (Petitioner) 

v. 
P. Varadarajulu Naidu, Liquidator 
“of the Tamil Nadu, Ltd., in Volun- 
- an Liquidation, and others ... Respondents (Respon- 


dents). 
` Costs—C ompanies Act (VII of 1913)—Petition by a creditor for winding 
up—Original side—Creditors appearing in support of the betition—Petilioning 





(1894) 71 L.T. 406.. 
* Ò. S. Appeal No. 52 p 1937. 24th August, 1937. 
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creditor withdrawing petition—Supporting creditors not willing to continue 
the petition—Dismissal of petition—If supporting creditors entitled to costs— 
Original Side Rules of the High Court, Madras, r. 27 and Form No. 9— 
Difference between Indian and English law. 

Where in a petition by acreditor for winding up,a number of creditors 
enter appearance and they all support the petition, they are not, on the peti- 
tion being withdrawn and consequently dismissed, entitled to an order for 
costs in their favour, especially when they refused to continue the petition on 
such withdrawal in spite of being called upon by the Court to adopt the 
petition. The law in India is different in.this respect from the English law» 
for here r. 27 of the Original Side Rules and the notice in Form No.9 refer 
to the appearance of only persons who desire to oppose the winding up order, 
whereas the English Form allows interested persons to appear to support or 
oppose. Even in England a creditor appearing in support of the petition is 
not, unless he shows reasonable ground for appearing, entitled to his costs as 
a matter of right and even then it is usual to give only one set of costs to the 
creditors, 


On appeal from the order of the Hon’ble Mr. Justice 
Gentle dated 28th April, 1937, and made in exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in 
O. P. No. 3/2 of 1936. 

K. Krishnaswami Aiyangar and Mahomed Asker Ali for 
Appellant. 

W. A. P. Lobo, S. S. Rajagopalan, T. K. Rajagopalan, 
Kasturi Ranga Aiyangar and K. M. Balasubramanian for 
Respondents. 

The judgment of the Court was delivered by 

The Chief Justice—This appeal raises a question with 
regard to costs in a winding up petition. In November, 1936, 
a resolution was passed for the voluntary winding up of the 
“Tamil Nadu Limited”, a company registered under the Indian 
Companies Act, 1913. -. The company had been formed for the 
purpose of publishing a daily newspaper in Tamil in Madras. 
On the 11th December, 1936, the appellant filed a petition on the 
Original Side of this Court asking that an order might be passed 
for the winding up of the company under the supervision of the 
Court. This action was taken as the result of a resolution 
passed at a meeting of creditors held on the Znd December, 
1936. On the 15th December, a further application was filed 
for the appointment of an interim official liquidator. These 
petitions came before Gentle, J., on the 27th April of this 
year. The learned advocate appearing for the appellant then 
informed the Court that his client did not propose to pursue 
the winding up petition and he had no interest in it. The 
learned Judge enquired whether any other. creditor Would 
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proceed with the petition. I should mention that six creditors 
had entered appearances and professed to support the petition, 
Two of them, respondents 2 and 7, asked for time to look 
into the matter. Time was accordingly granted until next 
day when the case was again placed in the list. The learned 
advocate for the second respondent intimated that his client 


would like to continue the petition in the place of the peti- 


tioner, but later realising that he was not ina position to prove 
facts which would justify a supervision order being passed he 
informed the Court that he was not in a position to proceed 
further. The seventh respondent was also not willing to go 
on with the petition. In his case there was only a small amount 
due by the company. The learned Judge then passed an order 
dismissing both the petitions; and in respect of the petition for 
a supervision order, he directed that the petitioner should pay 
the costs of all parties appearing before him. As there were 
seven respondents, the voluntary liquidator and six creditors, 
this meant that the petitioner was required to pay seven sets of 
costs which would amount, we are told, to a sum of over 
Rs. 2,000. The petitioner has appealed against this order and 
contends that the learned Judge was not entitled to pass any 
order for costs against him. 


While the position of the creditors who appeared is on a 
different basis, it is quite clear that the voluntary liquidator 
would have been entitled to his costs, because he had success- 
fully opposed the petition. But he had agreed before the case 
came into Court on the 27th April that he would not press for 
his costs and that there should be an order dismissing the peti- 
tion without costs. In these circumstances he does not ask for 
the dismissal of the appeal. In fact, he is quite agreeable to 
the appeal being allowed. The third respondent in the appeal 
leaves the matter in the hands of the Court. Respondents 2, 4, 
5, 6 and 7 in the appeal strongly oppose the appeal. 


The question involves a reference to the provisions of the 
rules of the Court and consideration of the principles which 
apply. Dealing first with the rules, r. 27 of the Rules of the 
Original Side of this Court under the Companies Act, provides 
that every petition for the winding up of any company by the 
Court, or subject to the supervision of the Court shall after 
admission, be advertised fourteen clear days before the hearing, 
and the advertisement is required to be in the terms of Form 
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No. 9 to be found at page 324 of the rules. The form reads as 
follows :-— 

“Notice is hereby given that a petition for the winding up of the above- 
named company by the (or subject to the supervision of the) High Court of 
Judicature at Madras was on the 3 
day of 19 „presented to the High Court of Judicature 


(or A. B. of , a creditor 
or contributory of the said company, or as the case maybe). And that the 
said petition is directed to be heard 

on the day of i 
19 ; and any creditor or contributory of the said company desirous to 
oppose the making of an order for the winding up of the said company under 
the above Act, should. appear at the time of hearing by himself or his Counsel 
or Vakil for that purpose ; and a copy of the petition will be furnished to any 
creditor or contributory of the said company requiring the same, by the 
undersigned, on payment of the regulated charge for the same. 


Attorneys or Vakils for the Petitioners.” 

It will be observed that this form only refers to the 
appearance of persons- who desire to oppose the winding up 
order. It differs materially from the form prescribed by the 
English rules which allow interested persons to appear to 
oppose or to support. R. 101 of this Court states that in 
cases not provided for by the rules or by. rules of procedure 
laid down in the Act, the practice and procedure of the High 
Court of Justice in England in matters relating to companies 
shall be followed so far as they are applicable and not 
inconsistent with the rules and the Act. It is said that by reason 
of this rule the English rule can be.applied here and that 
the Court is justified in regarding the notice to appear. as an 
invitation to appear to oppose or to. support. I am unable to 
accept this contention. It is quite clear from the form.of the 
notice that this Court only intended notice to issue to persons 
who wished. to oppose. The law allows the Court to permit 
another creditor to take the place of a petitioning creditor 
who does not wish to proceed with his petition, but this is 
another matter’and does not really affect the point under 
discussion. 

We have here a notice inviting creditors who wished to 
oppose the application for a winding up order to appear at the 


_ hearing. The creditor-respondents to- this appeal appeared in 


answer to the notice issued, but they appeared to support, not 


‘to oppose the petition. It is said that in these circumstances 


the petition having failed, they are not entitled. to costs in their 
favour. They supported a petition which the Court disnfissed, 
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We consider that there is great force in this argument. 


Moreover, none of the creditors who did appear were willing 
to undertake the burden of the petition. The second respon- 
dent did express his willingness at one time to undertake this 


burden, but he found it too much for him and quickly. 


abandoned the idea. It seems to us that in these circumstances 


it is not open to him to oppose this appeal, and me same remark 


applies to the other opposing creditors. 


We have been referred to a number of cases decided in 
England on questions relating to costs in winding up petitions. 
It appears.to be usual there to allow one set of costs to the 
successful party and where the petition is withdrawn one set 
even to the supporting creditor or creditors. But it must be 
remembered that in England supporting creditors are invited 
to come in. They are not invited to come in under the rules 


of this Court. The question of costs must be decided in the’ 


light of the facts of the particular case. As a general rule the 
successful party is entitled to costs in his favour and the 
unsuccessful party is liable to have an order for costs against 


him. The opposing fespondents in this case are not the ` 


successful parties. 


A case which has a general application is that of Hull and 


County Bank, In rel, where it was decided that a creditor: 


appearing in a winding up petition is not entitled to his costs 

asa matter of right. To entitle him to them he must show 

reasonable ground for appearing. In giving the judgment in 
“this case, Jessel, M.R., observed :-— . 


“I refused these costs, and I will state my reasons for doing so. I by 
no means assent to the proposition that creditors appearing on a petitión to 
wind up a company are entitled to their costs as of right. Itis usual to give 
one set of costs when many appear, and when there is a reasonable ground 
for appearing; but I have said before, and I repeat it, that T will not lay down 
any such rule as that creditors are entitled to their costs as of right, because 
that would induce solicitors to instruct counsel simply for the purpose of 
obtaining costs, and for no other purpose whatever.” 


I do not wish to suggest that appearances have been 
entered in this case for the mere purpose of obtaining costs, 
but the appearances of the respondent creditors have not been 
justified. When they were called upon to adopt the petition 
they refused to do so. I will not pause to consider what their 
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motives might have been, but it is clear that they have not 
made out a case for an order for costs in their favour. The 
only order for costs which might have been made in the 
circumstances was an order in favour of the voluntary 
liquidator, but he did not ask for it. 

The appeal will be allowed but we make no order for 
costs in the appeal. The appellant did not disclose before the 
learned trial judge the reasons why he was not proceeding with 
the appeal and his attitude was one which was sufficient to 
raise suspicion as to his motives. The liquidator will have his 
costs of the appeal out of the assets of the company. 

S. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. ALFRED Henry LioneL Leacu, Chief 
Justice AND MR. Justice MADHAVAN Narr. 





Madana Palo and others . .. Appellants* (Plaintiffs) 
v. 
The Hindu Religious Endowments 
Board, Madras .. Respondents (Defendants). 


Madras Hindu Religious Endowments Act (II of 1927), Ss. 9 (5) and 57— 
Scheme for management of a temple framed by the Board of Commissioners 


—No provision for hereditary trustee on the management—Scheme wrong. 


Where the Board of Commissioners under S.57 of the Madras Hindu 
Religious Endowments Act framed a scheme for the management of a 
temple and in spite of objections of the appellants on the ground of the 
temple being an excepted one under S. 9 (5) of the Act, the Board appointed 
a council of three trustees of which none of the appellants happened to be a 
member, and upon the appellants instituting a suit under S. 57 (3) of the 
Act in the District Court which decided against the hereditary right to be 
represented, 

Held, that since the family represented by the appellants had been prov- 
ed to have been connected with the management of the temple as hereditary 
trustees for four generations and in the absence of proof of mismanagement 
sufficient to displace them, the Court was not justified in taking away the 
appellants’ right of management. The scheme was wrong without provision 
for one of the appellants at least as one of the trustees under the new scheme 
framed. 


Appeal against the decree of the District Judge of 
Ganjam in O. S. No. 10 of 1929, 

B. V. Ramanarasu for Appellants. 

P. V. Rajamannar and K. Subba Rao for Respondents. 





* Appeal No. 61 of 1932. 15th September, 1937, 
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The judgment of the Court was delivered by 


The Chief Justice.—The appellants were the plaintiffs in 
the Court below. They claim that the first appellant is the 
hereditary trustee of the Sri Radhakanta Mahaprabho templeof 
Bhavanipur. By an order dated 16th October, 1928, the Board 
of Commissioners for Hindu Religious Endowments framed a 
scheme for the management of this temple under the provisions 
of S. 57 of the Madras Hindu Religious. Endowments Act, 
1927. In spite of contentions by the appellants to the contrary 
the Board refused to recognise the temple as being an excepted 
temple within the meaning of S. 9 (5) of the Act and rejected 
the claim set up by the appellants that their family possessed 
the hereditary right of appointing a member as trustee of the 
temple. On this basis the Board decided that there should be 
a council of three trustees and placed the management of the 
temple in the hands of this council. No member of the appel- 
lants’ family was, however, appointed to this council of trustees. 
The appellants were not satisfied with the Board’s decision and 
instituted the suit out of which this appeal arises, as they had 
the right to do under S. 57 (3) of the Act. The learned 
District Judge agreed with the findings of the Board of 
Commissioners and adopted the Board’s scheme. He held that 
the hereditary right claimed had not been established ; that the 
temple was not an excepted temple within the meaning of 
S.9 (5) and, therefore, a scheme should be framed under 
S. 57; that the lands which the appellants claimed to be theirs 
were in fact temple lands; and that the appellants had been 
guilty of mismanagement of the temple while carrying out the 
duties of trustees. All these findings have been challenged 
before us. 


It will be convenient to take the question relating to the 
lands first. It is quite clear in our opinion that these lands 
were not granted to the appellants’ family, but have throughout 
been temple lands. There are two parcels of lands, one situate 
in the village of Bodogumala, and the other in the village of 
Bhavanipur, where the temple is situate. The Bodogumala 
lands were granted to the temple some time prior to the inam 
settlement of 1862. The register of inams shows that the 
original grantee of the lands was the deity of this temple and 
the title deed which was granted by the Inam Commissioner 
on fhe 3rd December, 1862, was granted to the great-grand- 
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father of the appellants as the manager for the time being of 
this temple. Paragraph 2 of the grant reads as follows: 

“This inam is confirmed to you and your successors tax free to be held 
without interference so long as the conditions of the grant are duly fulfilled.” 

It will be observed that the grant was to the manager 
and to his successors and not to the great-grandfather of 
the appellants and his heirs. The register shows that the 
grant was given to the temple to defray the costs of daily 
pujas therein. In column 8 which is intended to contain the 
requisite information in the case of grants made for service, 
appear the words, “ for the daily offerings of the deity 
service performed ”. It is on the strength of these words 
that the appellants contend that the grant was to their ances- 
tors personally, subject to their defraying the cost of daily 
pujasin the temple. But this construction cannot be accepted 
in view of the fact that the register specifically states that the 
name of the original grantee is the deity of the temple, and 
in face of the wording of the inam grant we have no doubt 
that the appellants and their forefathers have regarded the 


‘Bodogumala village lands as their own and have so dealt with 


it, The fact that they have done so does not alter the fact 
that it was a grant to the temple and not to them. The title 
to the Bhavanipur lands is based on a patta granted in 1880 
to the paternal uncle of the first appellant. It is not necessary 
to: discuss whether the fact that this grant was in the paternal 


ancle’s name makes any difference because it is admitted by 


the learned advocate for the appellant that the Bhavanipur 
lands stand in the same position as the Bodogumala lands and 
if the Bodogumala lands are temple lands and not family lands 
the Bhavanipur lands must also be regarded as temple lands. 
For these reasons we agree with the finding of the learned 
trial Judge that the appellants’ family does not possess any 
right of ownership. 


_ With regard to the question whether the first appellant is 
the hereditary trustee of the temple we do not accept the 
finding of the learned trial Judge. It appears to us on the 
evidence read in the light of the authorities that the only con- 
clusion open to the Court is the appellants’ family does 
possess tight of appointing the trustee of the. temple, which 
means that it is an excepted temple. There is uncontradicted 
evidence that the management of this temple has been if the 
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hdnds of the appellants’ family for four generations. The 
trustee in 1862, that is, at the time of the inam settlement, was 
their great grandfather and the office has been held by their 
paternal grandfather and by their father in succession. It 
has not been suggested that any one outside the appellants’ 
family has ever partaken in the management of the temple. 
That this justifies the conclusion that the first appellant is the 
hereditary trustee is to be gathered from the decisions in 
Ganapati v. Sitharama and Rama Das v. Hanumantha Row?. 
The case of Ganapati v. Sitharama! dealt with a claim to the 
office of karnam which had been held by the same family for 
three generations. The case of Rama Das v. Hanumantha Row? 
related to temple lands, and a question was raised whether the 
trusteeship was hereditary in the family of the plaintiff. The 
members of the family had held the office of trustee continu- 
ously for over a hundred years and there was no evidence that 
it was ever held by any other family. White, C. J. and 
Phillips, J., considered that this was sufficient to prove the 
hereditary right which had been set up. In the case of Baboo 
Gopal Lall Thakoor v. Teluck Chunder Rais their Lordships of 
the Privy Council held that the absence in the deed of words 
importing the hereditary character of the tenure was supplied 
by evidence of long and uninterrupted enjoyment and by the 
descent of the tenure from father to the son, and that from 
this hereditary character could be legally presumed. The 
same opinion was expressed by the Judicial Committee in 
Rajah Suttosurrun Ghosal v. Moheshchunder Mittera. We 
have in the case before us proof that the office has been held 
by the head of the appellants’ family for four successive 
generations and that it is at present held by the first appellant 
as the son of his father. Further there is no suggestion that 
the trusteeship has ever been held outside the appellants’ family. 
For these reasons we consider that the learned trial Judge was 
wrong in refusing to regard this as an excepted temple. 


‘It is said, however, that the trial Court had the right to 
deprive the first appellant of his trusteeship and vest the 
management of the temple in.a board of trustees because the 
first appellant and his brothers had been guilty of breach of 


1. (1887) LL.R. 10 Mad. 292. 
i 2, (1911) 21.M.L.J. 952: LL.R. 36 Mad. 364, - 
‘3.o (1865) 10 M.LA, 183. 4. (1868) 12 M.I.A. 263, 
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trust. The alleged breaches of trust are: (i) the failure to 
keep accounts and (ii) the mortgaging of the temple lands. It 
may be observed that there is no suggestion that the appellants 
or their forbears have improperly spent the income of these 
lands, and when the complaint was made against them that 
accounts had not been kept they took steps immediately to 
rectify this. In addition they have since discharged all the 
encumbrances on the temple properties. In these circumstances. 
we are unable to concur in the opinion that there has been such 
mismanagement on the part of the appellants that the Court is 
justified in taking away the right of management which the 
family possesses. 

This means that the scheme has been framed on a wrong 
basis. The learned Advocate for the appellant does not object 
to a scheme being framed for the management of the temple, 
provided that the first appellant is allowed to continue to be 
the trustee and the hereditary right is not interfered with. 
We have held that the first appellant is entitled to be the 
trustee and that the family does possess the hereditary right. 
of appointment. The scheme should provide for this. In 
view of the fact that the learned District Judge has placed the 
management of the temple in a board of trustees it will be 
necessary for the scheme to be re-settled. The case will there- 
fore be sent back to the District Judge for the re-settlement. 
of the scheme in the light of this judgment. 

We direct each party to bear his own costs throughout. 

K. C. Case remanded.. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort 
William in Bengal. ] 

Present:—Lorp MACMILLAN, Lorp MAUGHAM, SIR 
LANCELOT SANDERSON, SIR SHADI LAL AND SIR GEORGE 
RANKIN. 

The Secretary of State for India in 
Council .. Appellant* 


v. 
The Midnapore Zemindary Company, 
Limited, and others .. Respondents. 


Land reventue—Permanently settled estate—Part of estate submerged by 
river—Abatement of revenue granted in respect of loss—Reappearance of 
Alaanse etait een tain a natal 


* P. C. Appeal No. 17 of 1936. 31st May, 1937, 
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site—Whether land “added” to estate—Limitation—Recusant proprietor— 
Rent demanded by Government from tenant—Whether “arrears of revenue” 
—Bengal Alluvion and Diluvion Act (IX of 1847),Ss. 5, 6—Limitation Act 
UX of 1908), Sch. I, Art. 16. 


The principle that land forming part of a permanently settled estate 
which reappears after having been submerged bya river is not land “added 
to any estate paying revenue directly to the Government” within the meaning 
of S.6 of the Bengal Alluvion and Diluvion Act, 1847, applies alsó where, as 
a result of the submerging, an abatement of the revenue payablé on the estate 
was made by the Government in respect of the submergencé. The word 
“added” in that section does not include, in addition to lands the title to 
which has accrued in a true sense to the permanently settled estate, lands 
which have all along remained part of that estate but have been exempted 
from revenue because they were at some previous date covered by water. 


Secretary of State for India v. Srimati Fahamidannissa Begum, (1889) 
L.R. 17 I.A. 40: I.L.R. 17 Cal. 590 (P.C.), applied. 


The only possible qualification to the application of the above principle 
would arise if, on the reduction of the assessment in consequence of the 
submergence, the submerged land ceased to form part of the original estate. 
The making of a reduction in the assessment under S. Sof the Act of 1847 
does not, however, effect any alteration in the title to the submerged land. 
While S. 6 assumes an acquisition of title by means of accretion, S. 5 is 
dealing with a loss of cultivable value, and does not purport to transfer the 
title to the land which has become covered with water. When land has been 
washed away from a revenue-paying estate, the revenue authorities are not 
given any discretion as to their action, as the words of S. 5 are mandatory, the 
authorities being directed to make the deduction without loss of time. The 
effect of an abatement of revenue taken in respect of a portion of the estate 
washed away cannot accordingly be regarded as abandonment of that portion 
for the benefit of the public domain. 

Sums claimed by Government as rents payable by a tenant for lands held 
by him being rents settled by a Settlement Officer under S. 104 of the Bengal 
Tenancy Act (VIII of 1885) are not arrears of revenue within the meaning of 
Art. 16 of Sch. I to the Limitation Act, 1908; and it is immaterial that, at the 
time when the demand for the rent is made, the Government is holding khas 
the land of a recusant proprietor. 


Consolidated appeals from a decision of the High Court, 
Fort William, Bengal (Mukerji and Mitter, JJ.) affirming the 
judgment of the Subordinate Judge of Rajshahi. The facts 
are set out in full in the judgment of the Board. 


A. M. Dunne, J.C. and J. M. Pringle for Appellant.—There 
is no jurisdiction in the Civil Courts to adjudicate on the fairness 
or propriety of rents settled for tenants by a revenue officer. It 
was lawful for the Government to realise the settled rents from 
the company here, and the company is not entitled to recover 
them. The present claims of the company could only be properly 
brought in appropriate suits brought by them against the zemindar, 
and those questions are not the concern of the Government, 
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L. De Gruyther, K.C. and S. Kyffin for 1st Respondent— 
The lands which had been submerged are merely re-formations 
in situ of part of the permanently settled estate, and accordingly 
no additional revenue could be assessed on them. Those lands 
are not lands “added to the estate” within the meaning of S. 6 
of the Bengal Alluvion and Diluvion Act, 1847. The revenue 
authorities’ action in purporting to re-assess those lands is accord- 
ingly invalid. The taking of an abatement of revenue under S. 5 
of that Act does not constitute an abandonment of the title to the 
land in respect of whose submergence the abatement is granted. 
In any case, even if the lands were ‘“‘added lands” within the 
meaning of S. 6, no action taken by the proprietors or the Govern- 
ment could affect the title or tenure of the company. Further, 
the company’s title and tenure must in any event remain free from 
interference by the revenue authorities or the settlement officer 
because no abatement of rent was granted in respect of them. 

H. R. Abdul Majid for other Respondents.—No enhancement 
of rent could legally be made in the case of tenures which had been 
allowed by law previously, patni and similar under-tenures being 
created in accordance with legislative enactments, No subsequent 
dealings with zemindari rights between the zemindar and the 
revenue authorities could defeat the right of patnidars and others 
deriving title from them under those enactments. No submerg- 
ence of lands could be regarded as discontinuance of posses- 
sion by the zemindar or, consequently, by any one else, and no 
abatement of revenue could therefore affect that possession. The 
reappearance in situ of permanently settled land is for the benefit 
of the zemindar with whom the permanent settlement was made, 
and no subsequent dealing with the zemindar in respect of the 
lands could affect the patnidar. An abatement cf revenue is tem- 
porary. The settlement is permanent, and all its incidents conse- 
quently run with the land as it reappears. 


31st May, 1937. Their Lordships’ judgment was deliver- - 
ed by 


Lorp MaucHam.—In this case 14 appeals to His Majesty 
have been consolidated, 10 being brought by the Secretary of 
State for India in Council and four by the Midnapore Zemin- 
dary Company, Limited. Six of the former group (Nos. 6, 7, 
8, 10, 11 and 15 of 1931) will be first dealt with. They arise 
out of six suits which were brought in 1921 and 1922 by the 
Midnapore Zemindary Company, Limited (the plaintiff com- 
pany now respondents) and were tried by the Subordinate 
Judge of Rajshahi in 1927. The suits were numbered 21, 450, 
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451,-94,95 and 454. In each the plaintiff company’s case was 
that in the suit lands they had the right of a permanent tenure- 
holder at a fixed rate of rent and their claim was for a decla- 
ration of the invalidity of certain proceedings taken by the 
Revenue authorities in the course of which orders had been 
made purporting to enhance their rent. 


The facts as to the plaintiff company’s title are not in 
dispute and it is unnecessary to refer to them in detail. All 
the lands in question, which lie in different districts along the 
sides of the River Padma, had been part of a permanently 
settled estate, Tauzi No. 523 of the Murshedabad Collectorate 
at the time of the Permanent Settlement (1793). The plaintiff 
company’s position in four of the suits was that of holders of 
patnis which had been created in 1836 and 1866. In suits 94 
and 95 they had permanent tenure ata fixed rent, held not 
directly from the zemindars but from intermediate tenure- 
holders whose right dated back to 1814 and 1835 respectively. 
In suit 95 two out of their three subtenures were darpatni and 
a sepatni tenure: one—granted in 1860—was an ordinary sub- 
tenure at a fixed rate of rent. In suit 94 one subtenure only 
is involved: it isnot of patni character and was granted in 
1896. ' 

The Revenue Survey in this part of Bengal took place in 
1853-4 and showed the suit lands to be dry land of the revenue- 
paying estate (touzi-mahal). In 1867-8 there was another 
survey (called a Diara Survey as its purpose was to ascertain 
the effect of fluvial action upon the lands) and the suit lands 
(with other lands) were shown to be then under water, in 
consequence whereof a deduction was, in 1871, made from the 
revenue payable by the zemindars to government, the deduc- 
tion being made pursuant to the provisions of $.5 of the 
Bengal Alluvion and Diluvion Act (IX of 1847). The per- 
manent tenure-holders received no abatement of rent and it 
would seem that they claimed none. In 1913 the locality was 
again surveyed and action taken to assess the land revenue. 
Proceedings under Chapter X of the Bengal Tenancy Act, 
1885, were begun. Under S. 104 of the Act, the Revenue 
Officer having prepared a record of rights, took steps to settle 
fair and equitable rents for tenants of every class including 
the patnidars and to prepare a settlement rent roll. The lands 
in suit having reappeared above water were treated as: land 
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‘added to [an] estate paying revenue directly to Government” 


` within S. 6of Act IX of 1847. The Settlement Officer after 


some hesitation by order dated 18th March, 1919, proceeded to 
fix for these lands rents according to their value, disregarding 
the contractual rent fixed in perpetuity by the tenure-holders’ 
leases. A much higher rent having thus been imposed upon 
the tenure-holders a corresponding assessment to revenue was 
made upon the zemindars. The zemindars, after some vacilla- 
tion, refused to accept settlement on the terms offered with 
the result that Government proceeded to hold the estate khas 
paying malikana to them. ` 


The plaintiff company contend that the lands in suit being 
part of a permanently settled estate cannot validly be subjected 
to a fresh assessment of land revenue, notwithstanding that 
they have reappeared after abatement of revenue had been 
granted while they were under water. The plaintiff company 
contend further that if the lands can be reassessed to revenue 
the Settlement Officer acting under S. 104 of the Bengal 
Tenancy Act could not fix a rent according to the assets of the 
tenures without regard to the fixed rent at which they were 
held. The Trial Judge accepted the plaintiff company’s con- 
tentions on both points. In the High Court the plaintiff com- 
pany succeeded on the second point but not upon the first, the 
learned Judges (Mukerji and Mitter, JJ.) being of opinion 
that in view of the abatement of revenue granted in 1871 the 
suit lands were “added” lands within S. 6 of the Act of 1847. 
In the six appeals which their Lordships are first considering, 
the Secretary of State in Council maintains the right of the 
Settlement Officer to disregard the contractual rate of rent and 
contends that the Civil Court has no jurisdiction in the matter. 

The validity and character of the interest which the 
plaintiff company have in the lands in suit may first be noticed. 
By the Permanent Settlement Regulation (I of 1793) it was 
made clear that land held under the zemindar would be 
answerable for the revenue in common with the rest of the 
estate in case of default in payment by the zemindar, but that 
the rent payable to the zemindar would not be entered in Gov- 
ernment records nor would the zemindar’s grant or transfer be 
allowed to affect the rights or claims of Government any more 
than if it had never taken place. Government at the same time 
reserved the right to make regulations for the welfare,of 
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dependent taluqdars, raiyats and other cultivators of the soil. 
At first the zemindar was restricted in granting leases by a 
condition that the rent should not be fixed for a period exceed- 
ing ten years. This restriction was removed in 1812. The 
Bengal Patni Taluk Regulation (VIII of 1819) confirmed the 
validity of tenures at a rent fixed in perpetuity and proceeded 
to define, confirm and regulate the particular classes of such 
tenures called patni taluks and the dependent tenures there- 
under called darpatnis, sepatnis and so forth. It may be noticed 
here that the recognition of the right to let and sublet at 
a fixed rent in perpetuity was given (as appears by the pream- 
ble to the Regulation) by way of abandonment of all intention 
or desire to have the old limitation to ten years enforced as a 
security to the Government revenue. 


Two substantial questions, apart from a minor point on 
limitation of action to be considered later, arise for decision. 
First, is there power under Act IX of 1847 (which applies 
to the provinces of Bengal, Bihar and Orissa) to assess the 
lands in question as being lands “added to any estate paying 
revenue directly to Government” within the meaning of 
S. 6 of the Act mentioned? Secondly, if ‘the lands are 
“added ” to the estate within the meaning of S. 6, does this 
bring them within S. 104 of the Bengal Tenancy Act with the 
result that the Revenue Officer (subject to compliance with 
‘S. 103-A) has to settle fair and equitable rents for tenants of 
every class including all (or some) of the respondents? 

Both questions involve elements of considerable difficulty. 
If the first, which their Lordships will proceed to examine, is 
answered in the negative, the second will not arise. 


The Act of 1847 was considered with great care by the 
Judicial Committee of the Privy Council in an appeal from the 
High Court of Calcutta, entitled Secretary of State for India 
v. Srimatt Fahamidannissa Begum1. The case was twice 
argued, and was finally disposed of before a Board of six 
consisting of Lord Watson, Lord Hobhouse, Lord Herschell, 
Lord Macnaghten, Sir Barnes Peacock and Sir Richard 
Couch. The headnote, the first part of which is taken 
textually from the judgment delivered by Lord Herschell is as 
follows :— 
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“ Although by the legislation prior to 1847 it was intended to bring under 
assessment lands not included in the permanent settlement, whether they were 
waste or gained by alluvion or dereliction, yet all such lands as were compris- 
ed in permanently settled estates were to be rigorously excluded from further 
assessment. Lands so comprised which had become covered with water and 
afterwards reformed were not lands ‘gained from the river or sea by 
alluvion or dereliction’ within the meaning of the said legislation, which was. 
confined to lands so gained ‘ since the period of the settlement’. The inten- 
tion and effect of Act TX of 1847 were merely to change the mode of assess- 
ment, not to extend in any way the liability to assessment, so as to include in 
such liability land re-formed on the site of a permanently settled estate, the 
revenue of which had been paid without abatement since the permanent 


settlement. ” 

The last sentence indicates the ground on which the appel- 
lant has sought to distinguish this case. In the present instance 
the zemindars as already mentioned have had the advantage of 
the deduction made in 1871 from the revenue of estate No. 523 
of Rs. 4,034 in respect of the 28,087 bighas of land which had, 
as the phrase goes, “been washed away” from that estate. In 
the case decided by the judgment mentioned the proprietors of 
the mouza had obtained no such relief. In that case an area 
of land which in 1792 amounted to 10,042 bighas had been 
reduced to only 652 bighas in 1859 when the Thakbust survey 
(that is, the survey preliminary to the regular survey) was 
made. When the regular survey was made even the remnant 
of 652 bighas had disappeared. By the year 1877 some 2,000 
bighas had reappeared, and it was these 2,000 bighas which the 
revenue officials had purported to assess. They had, errone- 
ously as it turned out, disputed the identity of the land which 
had reappeared as part of the site of the permanently settled 
estate; and they had also contended that in any case the land 
was land that had “accreted since the last previous survey” 
and was therefore liable under the Act to be treated as “added 
land”. 

`” This last contention was based upon a view which had at 
one time found favour with the Courts of Bengal, namely, that 
the Act as a matter of procedure and evidence had made the 
former survey map conclusive as to the original limits of each 
permanently settled estate, and therefore made the comparison 
of the two maps by the revenue officer conclusive on the ques- 
tion of what had been washed away from and as to what had 
been added to the estate. This was an attractive view and it 
would have had. the incidental advantage of preventing 
a quantity. of litigation including the appeal now beforeetheir 
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Lordships. It was; however, decisively negatived by the Full 
Bench of the High Court of Calcutta when the case which was 
the subject of the appeal to the Board just mentioned was 
before it (Fahamidannissa Begum v. The Secretary of State 
for India in Council1). The Full Bench, overruling three 
previous decisions, came to the conclusion that the comparison 
of the maps was not conclusive and that what was meant was 
that the comparison was “to set the Revenue Authorities in 
motion”, and that they were then, on the best materials they 
could procure, to proceed to assess what they deemed to be 
assessible. This decision was accepted as correct by the Board 
and has since then béen acted upon in Bengal; and it was not 
questioned before their Lordships, who must consider the ques- 
tion which now arises for decision on the footing that it is a 
correct interpretation of the Act. 


It should be observed at the outset that Lord Herschell’s 
judgment so faras it dealt with the question whether the Act 
of 1847 was applicable to land reformed on the site of a 
permanently settled estate laid no stress on the circumstance 
that the revenue assessed on the land had been paid without 
abatement since the permanent settlement. There are three 
stages in the reasoning which led the Board to its conclusion- 
First, the terms of S. 1 of the Act were said to show that the 
intention of the enactment was merely to alter the machinery 
of assessment and not to subject to assessment lands not liable 
thereto under the previous law. (It might perhaps be more 
accurate to substitute the word “mainly” for the word 
‘‘merely”.) Secondly, it was shown that under that law all 
lands comprised in permanently settled estates were entirely 
excluded from further assessment, and some solemn declara- 
tions of the Government in that sense were referred to. 
Thirdly, the terms of the Act of 1847 were examined with a 
view of showing, not only that no violence was done to the 
language of the enactment by rejecting a construction that 
would lead to the conclusion that owners of permanently settled 
estates might be liable to further assessment because they had 
suffered the misfortune to be deprived for a time of part of 
their lands by an incursion of the sea or river, but also that it 
would be straining the language to include in S. 6 of the Act 
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such a case as that with which their Lordships were then 
dealing, and that on the simple ground that lands originally 
part of a permanently settled estate “cannot be said to have 
been added to the estate to which they already belonged.” 

It should also be noted that the Full Bench of the High 
Court of Calcutta had unanimously come to the same conclu- 
sion as that embodied in Lord Herschell’s judgment and for 
the same reasons; and they too did not rely on the fact that no 
remission of land revenue had been obtained. Mitter, J., ex- 
pressed the conclusion on this point very succinctly :—“ The 
provisions of Act IX of 1847 are,” he said, “ applicable to 
lands gained from the sea or from rivers by alluvion or 
dereliction. But land re-formed on the site of an estate, the 
proprietary right in which is vested in a private individual, 
does not fall under the category of lands gained from the sea 
or from rivers by alluvion or dereliction.” : 


It seems to their Lordships that the reasons on which 
these judgments are based must be regarded as of general 
application to lands which formed part of a permanently settled 
estate, whether or not the sadar jama of the estate has been 
reduced because of land having been washed away from the 
estate, unless—and this seerns to be the only possible qualifica- 
tion—it can be shown that when the assessment was reduced 
the lands which had been washed away or lost had in some 
way ceased upon the reduction being made to form a part of 
the original estate. If the lands have remained part of the 
original permanent settlement but have received a reduction of 
assessment under S. 5 it might indeed still have been argued 
if the matter were res integra that S. 6 is so worded that these 


lands on their reappearance after being submerged ought to 


be treated as “added” lands; but it seems to their Lordships 
that every line in the judgment of Lord Herschell applies on 
that hypothesis. They would still not be added lands in any 
true sense. That judgment has often been cited and followed, 
and it would seem much too late to question the force and 
validity of the reasons which led the Board in 1889 after 
much consideration to their conclusion. Nor do their Lordships 
see any good reason for doing so. 

What then is the ground for contending that, when a 
reduction in the sadar jama is made under S. 5 in respect of 
lands washed away, there is any alteration in the title or 
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ownership of those lands? It is to be noted that S. 5 is prima 
facie not dealing with a question of title at all. The general 
law on the subject of land “diluviated,” to use the expression 
used in India in these cases, or on the subject of accretion is 
not in doubt. It was very clearly expressed in the year 1870 
in a judgment of the Board delivered by Lord Justice James 
(Lopez v. Muddun Mohun Thakoor!). Dealing with Regula- 
tions which were in force prior to the Act of 1847 he showed 
beyond doubt that land forming part of a mouzah on the 
banks of the Ganges, which had gradually been washed 
away and submerged, but which had ultimately been re- 
formed on the original site, had never ceased to be the 
property of the original owner or his assigns. ‘The site 
is the property, and the law knows no difference between a 
site covered by water and a site covered by crops, provided 
the ownership of the site be ascertained.” There is, however, 
a passage in the judgment which no doubt requires considera- 
tion in a proper case. It is as follows:— 

“Their Lordships, however, desire it to be understood that they do not 
hold that property absorbed by a Sea ora River is, under all circumstances, 
and after any lapse of time, to be recovered by the old owner. It may well 
be that it may have been so completely abandoned as to merge again, like any 


other derelict land, into the public domain, as part of the Sea or River of the 
‘State, and so liable to the written law as to accretion and annexation.” 


Leaving aside for the moment the question of abandon- 
ment, it seems to their Lordships to be clear that S. 5 does not 
purport to transfer the title of the site which has been covered 
by water. All that is predicated as to the land is that it “ has 
been washed away from or lost to any estate paying revenue 
directly to Government.” In other words the cultivable soil 
(though of course not the site) has been washed away and the 
river now flows over the site, so that under normal circum- 
stances no income can be derived from it. The legislature 
must be taken to have been well aware that this alone would 
not avail to shift the title of the site from the zemindar to the 
Government. 

On the other hand the operation of S. 6 is very different. 
The assumption there is that land has been added to an estate 
paying revenue to the Government. In such a case in India 
under Regulation XI of 1825 it was provided that if gained by 


gradual accretion, “ it should be considered an increment to the © 
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tenure of the person to whose land or estate it is thus annexed”. 
S. 6 refers to cases of gain, or acquisition by means of gradual 
accession of lands which, at any rate in a normal case, are 
assumed not to have been part of “ the estate paying revenue 
directly to the Government,” since the land is added to that 
estate. In a word S. 5 is dealing, prima facie at least, with a 
loss of cultivable value, while S. 6 is dealing with an acquisition 
of title by means of accretion. 


Next, it is to be noted that when on inspection of the new 
map, made after an interval of not less than ten years from 
the date of the previous survey, it appears that land has been 
washed away from or lost to the revenue-paying estate, the 
revenue authorities are not given any discretion as to their 
action. Not only are the words mandatory, but they are 
directed ‘ without loss of time ” to make the deduction. There 
is no room here for an implication of any negotiation with the 
zemindars. No application whatever by them is necessary. 
Still less can it be right to postulate an implied bargain with 
them. They are entitled to say to the revenue authorities, 
“Observe, gentlemen, that we make no contract with you and 
that we give up none of our rights. Al we desire is that you 
shall perform your statutory duties under the Act.” In these 
circumstances their Lordships, with great respect to the opinions 
expressed by Mukerji and Mitter, JJ., are unable to take the 
view that the effect of an abatement of revenue taken for the 
portion of the estate washed away must be regarded as an 
abandonment of that portion of the estate for the benefit of 
the public domain. Abandonment must depend on the intention 
of the person alleged to be giving up a legal right. It cannot 
be right to draw such an inference from the attitude of a 
zemindar who simply pays the land revenue legally demanded 
from him by the revenue authorities.. It may be observed that 
he may have heen paying land revenue for ten years in respect 
of lands wholly or partly submerged. He may be using the 
river bed for a wharf, a jetty, or some other building, and 
there may be evident signs that the river (or the sea) is now 
receding. The deduction to which he is entitled under S. 5 
may be small as compared with the present value of the land 


- covered as it is with water and trifling as compared with its 


future value if the river recedes. Yet the section is wholly 
silent as to any right being given up by the proprietor ;eand it 
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seems to their Lordships that to make an implication that his 
title to the lands is being taken away is without justification. 
In the present case there is a further cogent reason against a 
presumption of abandonment. The appellants and their pre- 
decessors as permanent tenure-holders had continued to pay 
their rents without abatement to the proprietors who had 
accepted these unabated rents without demur. This seems to 
be quite inconsistent with the assumption that a part or parts 
of the estate from which the zemindars were continuing to 
receive rents had been abandoned to the Government. 


It must be admitted that the Act in question was not very 
carefully framed, an observation which has been made before 
in reference to the legislation of Bengal at so early a date as 
1847, Their Lordships have been perfectly aware of the fact 
that unless “added” lands within the meaning of S. 6 can be 
held to include lands which, having been the subject of an 
abatement of sadar jama under S. 5, have re-appeared above 
the waters, there is no express provision for any land revenue 
being payable in respect of those lands. For the reasons above 
given, and being satisfied that the title to the submerged lands 
has remained with the original proprietors, their Lordships 
cannot hold that the word “added” ought to be given so 
artificial a meaning as to include, in addition to lands the 
title to which has accrued ina true sense to the permanently 
settled estate, lands which have all along remained part of 
that estate, but have been exempted from revenue because 
they were at some previous date covered by water. It may 
be asked, what then is the position from the revenue point 
of view when the land or a portion of it emerges? There 
are two possible views; the first is that an implication may 
be derived from the Act that when lands reappear after a 
deduction has been given there ought to be a corresponding 
re-instatement of the proper proportion of the sadar jama; the 
second is that the case of reappearance has not been dealt 
with, and in other words that it is casus omissus in the Act. 
Their Lordships are unable to deal with the first view in the 
absence of any argument upon it: there are no doubt serious 
difficulties which will have to be duly considered if the Govern- 
ment makes a claim of the kind indicated. As to the second 
possible view it may be pointed out that until the Act came 
into force in Bengal, Bihar and Orissa in 1847 the Government 
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of Bengal, while duly assessing with revenue alluvial incre- 
ments to permanently settled estates, had not previously 
provided for any deduction being made from such estates if 
lands had been “washed away.” In 1847 it may have been 
thought that the possibility of such lands reappearing in the 
case of permanently settled estates was not sufficiently important 
to need special legislation. In any case a possible defect of 
that kind in an Act concerned with taxation cannot alone be a 
ground for implying a clause imposing an obligation on the 
subject for which there is otherwise no warrant. ` 

Their Lordships’ conclusion on this part of the case is’ 
that the appeals in the Title Suits Nos. 21, 94, 95, 450, 451 
and 454 must be dismissed with costs. 


The remaining eight appeals arise out of four money suits 
whereby the plaintiff company sought repayment from Govern- 
ment of rents which Government had realised from them off 
the basis of the settlement proceedings and in addition to the 
fixed rents of their tenures. Four of these eight appeals are 
brought by the Secretary of State in Council and are governed 
by the result of the six appeals already dealt with by their 
Lordships. These are appeals Nos. 9, 12, 13 and 14 of 1931, 
which accordingly fall to be dismissed. 


In the four appeals brought by the plaintiff company 
(Nos. 23, 21, 22 and 26 of 1931) they complain that the Trial 
Court and the High Court have by an error applied against 
them Art. 16 of the First Schedule to the Limitation Act (IX 
of 1908). By the terms of that article it applies to suits 
“against Government to recover money paid under protest in 
satisfaction of a claim made by the revenue authorities on 
account of arrears of revenue or on account of demands 
ecoverable as such arrears.” For such suits the period of 
limitation prescribed is one year from the time when the pay- 
ment is made. If this article be not applicable to the present 
cases, learned Counsel for the Secretary of State do not resist 
the plaintiff company’s claim as being barred in whole or in 
part by any other article. The sums claimed by Government 
were claimed as rents payable by the plaintiff company for 
lands held by them, being the rents “ settled ” by the Settlement 
Officer under S. 104 of the Bengal Tenancy Act (VIII of 
1885). Such rents are riot arrears of revenue and unless it 


- can be shown that by some enactment they have been made to 
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come under that description or have been made recoverable as 
arrears of revenue, Art. 16 cannot be applied to them. The 
learned Trial Judge appreciated that the money realised was 
really “ patni rent” but considered that as Government was 
holding khas the lands of a recusant proprietor the demand 
was recoverable as arrears of revenue. This, however, would 
not follow unless some enactment has provided to that effect. 
In the High Court the Bengal Land Revenue Sales Act (Bengal 
Act VII of 1868) which amended and extended an Act of 
similar title—namely, Act X1 of 1859, was thought to have 
supplied the necessary provision by defining the word 
“revenue” to cover “every sum annually payable to Govern- 
ment by the proprietor of any estate or tenure in respect 
thereof.” This would mean that the plaintiff company’s 
tenures could, for arrears of rent, be sold by the Collector 
without “ certificate procedure” and without reference to the 
Civil Court, in like manner as an estate may be sold for 
default in payment of the revenue. Learned Counsel for the 
plaintiff company disputed this reading of the Acts of 1859 
and 1868, maintaining that as his clients did not hold directly 
under Government they were not “proprietors” within the 
meaning of the latter Act. Upon this point learned Counsel 
for the Secretary of State did not seek to uphold the High 
Court’s view and their Lordships have not had occasion 
to construe the Acts in question. He argued only that the 
claim to the enhanced or settled rents came within the Bengal 
Public Demands Recovery Act (Ben. Act IIT of 1913) citing 
in particular Art. 8 of the First Schedule thereto. This, 
however, would not, in their Lordships’ view, assist to bring 
into operation Art. 16 of the First Schedule to the Limitation 
Act which requires for its application that the demand, if not 
for arrears of revenue, should be “recoverable as such arrears.” 


To show that it is recoverable as a “public demand” is not to 


the point. The result is that these four appeals by the plaintiff 
company should be allowed, the decrees of the High Court set 
aside, and the decrees of the Trial Courts in suits 440 of 1924, 


104 and 105 of 1925 and 42 of 1926 varied by including those 
items of the plaintiff company’s claim which have been dis- 
allowed as barred by limitation: interest at 6 per cent. per 
annum from date of each payment till realisation will be 
allowed on such additional items as well as on the items already 
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decreed: also the usual interest on the decretal sum (including 


costs) at 6 per cent. If not sooner ascertained the exact sum 
to be decreed in each suit will be ascertained, in default 
of agreement, by or under direction of the High Court. In ~ 
lieu of the order for costs made by the Trial Judge in these 
four suits the order will be that the plaintiff company do get 
their costs of the Trial Court: they will also get their costs in 
these cases of the appeals to the High Court. 

Their Lordships will humbly advise His Majesty in 
accordance with their conclusions on the various appeals as 
above stated. l i 

The plaintiff company will get from the Secretary of State 
in Council their costs of the consolidated appeal. .With regard 
to the appeal arising out of a suit No. 452 of 1922 in which 
special leave to appeal was granted on the 26th June, 1933, 
which appeal was subsequently abandoned, the plaintiff 
company must pay the Secretary of State’s costs in connection 
with that order and there will be a set off as regards these 
costs against the costs of the consolidated appeal which the 
Secretary of State must pay to the plaintiff company. There 


‘will be no order for costs in the case of respondents Nos. 5, 6, 


7, 8 and 19 (4) (minors who appear by Profulla Kumar 
Guha) who did not take part in the hearing before either 
Court in India and who need not in their Lordships’ opinion 
have separately contested this appeal. 

Solicitors for Appellant: The Solicitor, India Office. 

Solicitors for the Company: Burton, Yeates & Hart. 

Solicitors for the remaining Respondents: Francis & 
Harker. 

R. C. C. Orders modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Atrrep Henry Lionex Leaca, Chief 
Justice AND MR. JUSTICE VARADACHARIAR. i 


D. Doss and others .. Appellants* (Respondents) 





U. 
C. P. Connell and W. A. P. 
Lobo (Joint Offcial Liqui- 
dators) .. Respondents (Applicants), 
Indian Companies Act (VII of 1913), Ss. 235 and 281—Company—Incor- 
poration of—Legal adviser and advisory director—Eiaht other directors— 


* O. S. Appeals Nos. 26, 27 and 28 of 1937. 12th August, 1937. 
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Chairman, one of them—Certificate under S, 103 obtained ona false declara- 
tion by advisory director—Other directors aware that declaration false—Com- 
pany commencing business—Security deposits by employees—Misappropria- 
tion of, by advisory director—Company incurring liabilities between date of 
commencement and closing—Liquidation of ‘company—Directors, if to make 
good the two losses io the company — Wilful negligence—Meaning of 
Directors, how far. entitled to rely on chairman and managing director— 
Scope of S. 281—Directors acting honestly but not reasonably—If can. be 
relieved under S. 281. 


A limited company was promoted by one X, a ‘barrister, for the purpose 
inter alia of doing all kinds of banking business., W was at the time and has 
since remained an undischarged insolvent. He- arranged that he should be 
appointed legal adviser to the company and the “ advisory director”. There 


was no general application made to the ‘public to subscribe shares. There 


were eight other directors and out of them one M -was the chairman. The 
nominal capital was Rs. 1,00,000 divided into 2,000 ‘ shares. of Rs. 50each. Of 
the Rs. 50 payable on each share -Rs. 10 was ‘payable on “application, Rs. 15 
on allotment and the balance in 5 equal instalments. The articles of associa- 
tion ‘provided (1) that the business might ‘be commenced as soon as 50 shares 
had been subscribed ; (2) that the chairman should have ‘the power of appoint- 
ing, promoting, reducing, suspending and removing all “officers of the company 
subject to the approval of the Board of directors and. should have the power to 
fix'all remunerations, salaries and wages to be. paid by the company. Before 
thé company wasincorporated a draft agreement ‘had been prepared under 
which the company was to advance to Va sum of Rs. 10,000 on the security 
of his interest in the assets of another business. I.L.T., Ltd, which was vested 
in the Official Assignee in the insolvency of M, The arrangement was that 
of-this advance Rs. 5,000 should be paid to N to enable him to redeem the 
assets of L.L.T., Ltd., from the Official Assignee.” After the incorporation of 
the company the agreement was executed and'in ‘due course N executed the 


` 


requisite mortgage-deed. a ee ONE ak y 


Some months before the starting of the businėss,'N advertised for appli- 
cations for posts on the staff of the company. The successful candidates 
were to deposit security for the proper performance of their duties. Number 
of appointments`were made- and the` appoihteés furnished securities -to the 
extent of Rs: 10,720,, Of this N put Rs, 4,988-7-2,intd his own pocket. The 
company had no right to utilise these moneys for its own purposes. Art. 95 
provided for the usual indemnity to'directors for anything done by them, 
except where loss has been incurred as the result of wilful neglect or wilful 
default on their part. The certificate permitting. the. company to start business 
was obtained on the 4th September, 1933, but it, „was; obtained ona false 
declaration by N that the condition of S. 103 of the ‘Companies, Act had-been 
fulfilled, though as a matter of fact, ‘thd directors had not all paid the amounts 
due: by: them. It was found: (1) that::the' :directors had] knowledge’! ‘of the 
obtaining of the certificate, and of the fact that;businegs commenced on the 
7th September; ; (2) that: they. knew that the directors: had not paid what was 
due ii respect ‘of their shares and that they‘must’be deemed to ‘know that the 
company had no right to commence bisiness; ard (3) that! they knew that N 
was} an jitisolvent*but, ‘did? not ;know- till a late;stage that, N had: utilised the 
deposits. towards, the Rs. 5, 000 payable to him.to, redeem I iL T, , Ltd. and that 
Without ù using it for the j purpose he had misused it The B Besihess commenced 
ot 7th September, 11933, <dtid:cfoséd or 16th Febrùdry, 1934. “In befWweeh liabi- 
litiesito fhe exteht of Rs. 6,33 1-9-3 were incurred by: the company. Theofficial 
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liquidator took out a misfeasance summons under S. 235 against the directors- 
for recovery of these two sums. - 


Held, (1) that as regards Rs. 4,988-7-2, the directors were not liable to- 
pay the Rs. 4,988-7-2 because they were justified in trusting the chairman and 
N to deal properly with the employees and therefore they were not guilty of 
wilful negligence. Observations of Romer, L.J., in City Equitable Fire Insur- 
ance Co., Lid., In re, (1925) 1 Ch. 407 at 427, as to what is meant by wilful 
negligence followed. 


Observations of Lindley, M.R., in Vational Bank of Wales, Limited, In re, 
(1899) 2Ch. 629 and of Lord Davey in Dovey v. John Cory, (1901) A.C. 477,. 
as to the extent to which a director can rely upon the chairman and general 
manager of the company, followed. 


(2) But as regards Rs. 6,331-9-3, the directors were liable, because, though. 
the minimum subscription had been subscribed, the amounts due on them by 
the directors had not all been paid and the certificate for commencing the 
business had been obtained by reason of a false declaration made by W. The- 
directors who were aware that their quota had not been paid must be deemed. 
to know that the company had no right to commence business and in those 
circumstances by their having allowed the company to open the doors and. 
keep them open for months, with the knowledge that the bank was utilising 
its customer’s moneys dishonestly, they were guilty of wilful negligence- 
and liable to pay that amount. The directors could not even be relieved 
under S. 281 because though they have acted honestly, they had not acted. 
reasonably. 

Appeals against the order of the Hon’ble Mr. Justice- 
Gentle dated the 5th day of February, 1937, and made in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in Application No. 2035 of 1935 in O. P. No. 48. 
of 1934 in the matter of the Indian Companies Act (VII of 
1913) and in the matter of the General Banking Corporation, 
Limited, Madras. 

K. Krishnaswamy Aiyangar, E. Antony Lobo, S. R. Subra- 
maniam, K. C. Subramaniam Chettiar, O. Rajavelu Chetty and 
A. Ramaswawy for Appellants. 

A. Westmorland Wood for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice.—This appeal and appeals Nos. 27 of 
1937 and 28 of 1937 arise out of a misfeasance summons taken: 
out by the Official Liquidators of the General Banking Cor- 
poration, Limited, against the directors of that company. The 
appeals have been heard together and it will be - convenient to 
deal with them in one judgment. 

The company was registered on the 11th May, 1933, for 
the purpose inter alia of doing all kinds of banking business.. 
The promoter was one P. K, Nair, a barrister at law, who 
was at the time and has since remained an undischarged insol~ 
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vent. Nair who was the ninth respondent in the proceedings 
before the learned trial judge, arranged that he should be 
appointed legal adviser to the company and the “advisory 
director’. A prospectus was prepared, but fortunately there 
was no general application made to the public to subscribe 
shares. There were eight other directors, who were respon- 
dents 1 to 8. Two of them respondents 3 and 5 (B. Gulab- 
chand Sowcar and M. L. Ranganayakulu) were not served and 
they took no part in the proceedings. The fourth respondent, 
A. Madhava Rao, who was the Chairman of the company, and 
Nair, absconded before the proceedings commenced. The 
official liquidators sought to make all the respondents, except 
respondents 3 and 5, liable under S. 235 of the Indian Com- 
panies Act, 1913, for (1) a sum of Rs. 4,988-7-2 which has 
been misappropriated by Nair; and (2) a sum of Rs. 6,331-9-3 
representing liabilities incurred by the company from the date 
it started business until the date of it closed its doors. The 
certificate permitting business to be started was issued on the 
4th September, 1933, and business was actually commenced on 
the 7th of that month. The bank’s doors were closed on the 
16th February, 1934; a petition for winding up was presented 
on the 5th March of that year and on the 6th April, 1934, 
a compulsory winding up order was passed. 


Mr. Justice Gentle before whom the case came held that 
respondents 1, 2 and 4 (Rao Bahadur M. C. Rajah, V. 
Venkateswara Sastrulu and A. Madhava Rao) were each 
liable to pay the sum of Rs. 4,988-7-2 claimed as the first item 
and respondents 2, 4 and 6 (the sixth respondent being D. 
Doss) were each responsible for the payment of the sum of 
Rs. 6,331-9-3 and the 2nd item claimed. He also held that in 
respect of the sum of Rs. 6,351-9-3, the first respondent was 
liable to pay Rs. 2,833-9-9, and the seventh respondent Rs. 5,408 
these sums being calculated in accordance with the dates on 
which they resigned from the Board of directors. Appeal 
No. 26 is the appeal of the sixth respondent in respect of 
the sum of Rs. 6,33]-9-3. Appeal No. 27 is by the seventh 
respondent in respect of the sum of Rs. 5,408; and appeal 
No. 28 embraces the appeals of the first and second respondents 
in respect of the sum of Rs. 4,988-7-2, that of the first respon- 
dent in respect of the sum of Rs. 2,833-9-9 and that of the 
second respondent in respect of the sum of Rs. 6,331-9-3, The 
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fourth respondent has not appealed and the order of the learn- 


ed judge has become final as against him. 

The nominal capital of the company was Rs. 1,00,000 
divided into 2,000 shares of Rs. 50 each. Of the Rs. 50 paya- 
ble on each share, Rs. 10 was payable on application, Rs. 15 


on allotment and the balance in five equal instalments. The 


articles of association provided that the business of the com- 
pany might be commenced as soon as 50 shares, that is, Rs. 2,500 
had been subscribed. Before the company was incorporated a 
draft agreement had been prepared under which the company 


-was to advance to Nair a sum of Rs. 10,000 on the security of 


his interests in the assets of the Indian Law Times, Limited, 


and a life policy of Rs. 10,000. The Indian Law Times, Limit- 


ed, had been acquired by Nair and insolvency arose in connec- 
tion with this business. The arrangement was that of the 
loan of Rs. 10,000, Rs. 5,000 should be paid to Nair for the 
purpose of enabling him to redeem the assets of the Indian 
Law Times, Limited, from the hands of the Official Assignee. 
After the incorporation of the company the agreement was 
executed and in due course Nair executed the requisite mort- 
gage deed. Although business was not started until the 7th 
September, 1933, advertisements were inserted by Nair in the 
local press on the 21st June and 15th July, 1933, calling 
for applications for posts on the staff of the company. It 
was intimated that the successful candidates. would be requir- 
ed ‘to deposit security for the proper performance of 
their duties. Applications were received in the course of July 
and August, and a number of appointments was made, the 
persons appointed furnishing security in the aggregate sum 
of Rs. 10,720. I should mention that Art. 63 of the 
articles of association provided that the chairman should have 
the power of appointing, promoting, reducing, suspending and 
removing all officers of the bank, subject to the approval of 
the Board of directors, and should have the power to fix all 
remunerations, salaries and wages to be paid by the company. 
Subscriptions were received for only 65shares. The subscrip- 
tions by the respéndents were as follows :— oS 


Respondent No. i yd No. of shares. ` 
Pe Met, Be no IN he a ae 
' 2 : Ea fe ‘te E if 5 
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Respondent No. ` No. of shares. 
4 OS 10 
5 = 5 
6 22 5 
7 meg. ¢ 5. 
8 ey t 5 


Respondents 1, 2, 4 and 6 paid nothing in respect of their 
shares. The third respondent paid Rs. 250 on account of the 
Rs. 1,000 owed by him in respect of his 20 shares, and the 
seventh respondent paid Rs. 20 on account of the Rs. 250 owed 
by him in respect of his five shares. Respondents 5 and 8 
appear to have paid for their shares in full. The actual capital 
which the company had when it started business was Rs. 780. — 

The first item of the claim, namely, the sum of Rs. 4,988-7 -2 
represents security deposits provided by the employees which 
Nair put into his own pocket. The company had no right to 
utilise these monies for its own purposes and the fact that Nair 
misappropriated them is common ground. The learned Judge 
held that respondents 1, 2 and 4 were responsible for this sum, 
because they had not used reasonable care in carrying out their 
duties. He considered that it was incumbent on them to see 
that the company’s moneys were in a proper state of invest- 
ment and that Nair being an undischarged insolvent should not 
have been allowed to take charge of the ‘security deposits of 
the employees. The learned Judge held as a fact that the 
second and fourth respondents had knowledge of Nair’s 
insolvency, but he was not satisfied that the first respondent, 
had such knowledge. He, however, held that they were all 
liable as they took no steps to see that a responsible person 
was attending to the company’s finances. They had all failed 
to carry out their duties, and were guilty of the grossest negli- 
gence. The position with regard to this sum of Rs. 4,988-7-2 
is altogether different from the position with regard to the 
sum of Rs. 6,331-9-3 which I will deal. with separately. 

With regard to the first sum, the learned Advocate for 
respondents 1 and 2 (appellants here) contends that the learned. 
trial Judge has misconceived the law-with regard to the duties 
of directors. He says that on the authorities it must be shown 
that the directors had knowledge of the facts and that they 
acted wilfully despite their knowledge. Before passing to 
the authorities I should refer to Art. 95 of the articles of 
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association. This article has been very badly drafted, but it 
is intended to comprise the usual indemnity to directors for 
anything done by them, except where loss has been incurred 
as the result of wilful neglect or wilful default on their part, 
and it is accepted by both sides, that it has this effect. The 
duties of directors and what is meant by wilful negligence 
were dealt with at length by Romer, J., in the case of City 
Equitable Fire Insurance Co., Ltd., In rel, The learned Judge 
who discussed the authorities there pointed out that in 
order to ascertain the duties that a person appointed to 
the board of an established company undertakes to perform, 
it is necessary to consider not only the nature of the company’s 
business, but also the manner in which the work of the company 
is in fact distributed between the directors and the other 
officials of the company, provided always that this distribution 
is a reasonable one in the circumstances, and is not inconsistent 
with any express provisions of the articles of association. In 
discharging the duties of his position thus ascertained, a direc- 
tor must, of course, act honestly; and he must also exercise 
some degree of both skill and diligence. The learned Judge, 
however, pointed out that (1) a director need not exhibit in 
the performance of his duties a greater degree of skill than 
may reasonably be expected from a person of his knowledge 
and experience; (2) he is not bound to give continuous atten- 
tion to the affairs of the company, his duties being of an inter- 
mittent nature to be performed at periodical meetings; and (3) 
in respect of all duties that, having regard to the exigencies of 
business, and the articles of association, may properly be left 
to some other official, a director is, in the absence of grounds 
for suspicion, justified in trusting that official to perform such 
duties honestly. Dealing with the question of wilful negli- 
gence, the learned Judge observed (page 434 of the report) :— 


“ An act, or an omission to do an act, is wilful where the person of whom 
we are speaking knows what he is doing and intends to do what he is doing- 
But if that act or omission amounts to a breach of his duty, and therefore to 
negligence, is the person guilty of wilful negligence? In my opinion that 
question must be answered in the negative unless he knows that he is commit- 
ting, and intends to commit, a breach of his duty, or is recklessly careless in 
the sense of not caring whether his act or omission is or is not a breach of 
duty.” : 


This view was affirmed by the Court of Appeal consisting 
of Pollock, M.R., Warrington, L.J. and Sargant, L.J. With 
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regard to the question whether a director is justified in trusting 
the officials of the company, I would also refer to the observa- 
tions of Lindley, M.R., in the case of National. Bank of Wales, 
Limited, In rel: 

“ Business cannot be carried on upon principles of distrust. Men in res- 
‘ponsible positions must be trusted by those above them, as well as by those 
below them, until there is reason to distrust them. We agree that care and 
prudence do not involve distrust; but for a director acting honestly himself 
to be held legally liable for negligence, in trusting the officers under him not 
to conceal from him what they ought to report to him, appears to us to be 
Jaying too heavy a burden on honest business men.” 

This case was taken to the House of Lords (Dovey v. John 
‘Cory2) Lord Davey there said :— 

“T think the respondent was bound to give his attention to and exercise 
‘his judgment as a man of business on the matters which were brought before 
‘the board at the meetings which he attended, and it is not proved that he did 
not do so. ButI think he was entitled to rely upon the judgment, informa- 
‘tion, and advice of the chairman and general manager, as to whose integrity, 
skill and competence he had no reason for suspicion. Iagree with what was 
‘said by Sir George Jessel in Hallmark's case? and by Chitty in In re Denham 
& Co, that directors are not bound to.examine entries in the company’s 
books. It was the duty of the general manager and (possibly) of the chair- 
man to go carefully through the returns from the branches, and to bring 
‘before the board any matter requiring their consideration; but the respon- 
-dent was not, in my opinion, guilty of negligence in not examining them for 
himself, notwithstanding that they were laid on the table of the board for 
teference.’’ : 

Now what is the position here? As I have pointed out, the 
matter of the appointment of the staff was in the hands of the 
‘chairman. It is not suggested that respondents 1 and 2 had any, 
reason whatsoever to suspect the integrity of the chairman. It 
is also not suggested, apart from his insolvency, that they had 
any reason to suspect the integrity of Nair- It is true that 
Nair was an undischarged insolvent, but insolvency does not 
necessarily mean that a man is a dishonest man. There is here 
an entire absence of anything which would point the finger of 
suspicion to either the chairman or to Nair in the matter 
of these appointments. There was certainly no reason for any 
of the directors to suspect that Nair would utilise the security 
deposits for his own purposes, and there is no reason to 
suspect that the chairman knew that he was so doing. It is 
abundantly clear from the minutes that when it was discovered 
that Nair had utilised these security deposits for his own 
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purposes the matter was immediately taken up by the directors 
and he was called upon to repay. Nair appears to have utilised’ 
Rs. 4,500 of the deposits towards the Rs. 5,000 which was to 
be paid to him under the mortgage for the purposes of redeem- 
ing the assets of the Indian Law Times, Limited, but instead of 
redeeming those assets he stuck to the money. But nobody 
knew about this until afterwards. The authorities show that 
where there is an indemnity clause of the kind we have here 
not only must a director ‘be guilty of negligence, but he must 
know that he is committing a breach of duty or is recklessly 
careless in the matter. Romer, J., at page 468 of the report of 
the City Equitable Fire Iusurance Company’s case emphasised 
this. It seems to us that respondents 1 and 2 were justified in 
trusting the chairman and Nair to deal properly with the 
employees and therefore it cannot be said that they were guilty 
of wilful negligence in so doing. In these circumstances we 
consider that the appeal so far as it relates to the sum of 
Rs. 4,988-7-2 must be allowed. ` 


But entirely different considerations arise with regard to 
the sum of Rs. 6,331-9-3. In this connection it is necessary to- 
refer to S. 103 of the Indian Companies Act. This section 
provides that a company shall not commence any business or 
exercise any borrowing powers unless (a) shares held subject 
to the payment of the whole amount thereof in cash have been 
allotted to an amount not less in the whole than the minimum 
subscription; and (b) every director of the company has paid 
to the company on each of the shares taken or contracted to be 
taken by him and for which he is liable to pay in cash, a pro- 
portion equal to the proportion payable on. application and 
allotment on the shares offered for public subscription or, in 
the case of a company which does not issue a prospectus invit- 
ing the public to subscribe for its shares, on the shares payable 
in cash; and (c) there has been filed with the registrar a duly 
verified declaration by the secretary or one of the directors, in 
the prescribed form, that these conditions have been complied. 
with. In this case the minimum subscription had been subs-. 
cribed, but the amounts due on them by the directors had not 
all been paid and the certificate permitting the company to 
commence business had been obtained as the result of a false 
declaration made by Nair. The learned Judge found that alk 
the respondents knew of the obtaining of this certificate and 
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that they were fully aware of that the company had started 
business on the 7th September, 1933. They therefore 
all wilfully permitted the company to carry on business 
on the strength of a certificate obtained by a false decla- 
ration. We have no doubt that the respondents 2, 6 and 
7 had knowledge of the obtaining of the certificate and 
of the fact that business commenced on the 7th September, 
1933. With regard to the first respondent it is said that he 
was actually in Madras only on the 26th, 27th and 28th of July, 
and between the 13th and 18th of August. But it is clear on 
his own evidence that he returned to Madras on the 28th 
September. We have no doubt that he was fully aware by. 
that date, if not before, that the certificate had been obtained 
that business was being carried on. We are also satisfied that 
these four respondents were fully aware that the directors had 
not paid what was due in respect of their respective shares and 
that they knew that the company had no right to commence 
business. In ariy event they must be deemed to know the law. 
In Burton v. Bevan! which was also a case of misfeasance 
Neville, J., remarked :— 


“T think it is immaterial whether the director had knowledge of the law 
ornot. I think he is bound to know what the law is, and the only question is, 
did he know the facts which made the act complained of a contravention of 
the statute?” < 

In thè present case the learned trial Judge has'held that 
they did know and we are in entire agreement with him. This 
means that the directors allowed this. company to open its 
doors and keep them open for months knowing full well that 
S. 103 had not been complied with, that the company had no 
capital with which to carry on business and that deposits made 
by customers in current and other accounts were being utilised 


by the management for the’ payment of wages and current 


expenses without any likelihood of the company being able to 
pay: back such monies. In other words they knew that the 
bank was utilising its customer’s monies dishonestly. As the 
result of the company having obtained by means of a false 
declaration a certificate allowing it to carry on business and as 
the result of the respondents having allowed the company to 
keep open its doors the company has suffered loss to the extent 
of Rs. 6,331-9-3, We are of opinion that respondents 1, 
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2, 6 and 7 have been guilty of wilful negligence and they are 
liable to make repayment under S. 2350f the Indian Companies 
Act. We therefore agree with the finding of the learned trial 
Judge on the second part of the case. 

We have been asked to relieve these respondents from 
the consequences of their wilful negligence, under the provi- 
sions S. 281 of the Indian Companies Act. That section 
provides that if in a proceeding for negligence, default, 
breach of duty or breach of trust it appears to the Court 
hearing the case that the person may be liable but has acted . 
honestly and reasonably and ought fairly to be excused, the 
Court may relieve him wholly or in part from his liability. 
This power to relieve is placed in the hands of the Court when 
it is convinced that a person has acted honestly and reasonably. 
In this case even if it be said that these respondents acted 
honestly, it cannot be said that they acted reasonably and we 
are unable to grant them any relief under this section. The 
order of the learned Judge against the respondents 1, 2, 6 and 
7 in respect of the second item of the claim will therefore 
stand. As the appellant have succeeded in part and failed in 
part, we do not propose to make any order as to costs. The 
liquidators will have their costs out of the assets of the 
company. 

S. V. V. Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. JUSTICE NEWSAM. 
Adiraju Mallikarjana Rao .. Petitioner* 
v. 

Somavaram Co-operative Society 

No. H-774 represented by the 

President Somavarapu Chandra- 

mouleswara Rao and another .. Respondents (Res- 

pondents in do). 


Madras Co-operative Societies Act (VI of (1932), S. 51—Certiorari— 
Dispute between society and an ex-o ficer—Jurisdiction of Deputy Registrar of 
Co-operative Societies to decide such a dispute—Delay in petitioning to the 
High Court for certiorari to quash the award and decree of the Deputy Regis- 
trar—Conduct of party sufficient to preclude Court from issuing the writ as 
ex debito justitiae—Discretion of the High Court in the circumstances. 





Where the Deputy Registrar of Co-operative Societies gave an award on 
a dispute between anex-officer of the society and the co-operative society 


* C. M. P. No. 2899 of 1936. 7th September, 1937. 
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and the aggrieved party delayed in questioning the jurisdiction of the Deputy 
Officer to decide the matter for more than two years after the matter had 
been referred to the Deputy Registrar under S. 51 of the Act till in execution 
of the award and decree his property was brought to sale and delivered to 
auction purchasers, but filed a petition in the High Court to quash the pro- 
ceedings of the Deputy Registrar by issuing a writ of certiorari. 

Held, (1) that the Deputy Registrar had no jurisdiction under S. 51 of 
the Act to decide a dispute between an ex-officer and the Co-operative 
Society. Narayana Aiyar v. The Co-operative Urban Bank, Lid., Tinnevelly, 
(1935) 69 M.L.J. 726, followed. i 

(2) That the petitioner had so conducted himself as to preclude this 
Court from exercising its discretionary power in issuing a writ of certiorari 
in his favour. 

The test is whether the applicant armed with a point either of law or of 
fact, which would oust the jurisdictionof the lower Court, has elected to 
argue on the merits; if he has done so he cannot obtain a writ of certiorari 
ex debito justitiae. 

Latchmanan Chettiar v. Commissioner, Corporation of Madras, (1926) 51 
M.L.J. 742: LL.R. 50 Mad. 130 (F.B.), followed. 

. Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari calling for the records and quashing the 
proceedings in claim No. 2 of 1934 on the file of the Court 
of the Deputy Registrar of Co-operative Societies, Bezwada, 
or issuing a writ of prohibition prohibiting the respondent 
from taking further proceedings in any manner with reference 
to the orders made or decree passed in the said claim No. 2 of 
1934 for purpose of recovering the amount from the petitioner 
herein. 

M. Appa Rao for Petitioner. 

V. Govindarajachari, S. Srinivasachari, K. S. Champakesa 
Aiyangar for the Government Pleader (K. S. Krishnaswami 
Aiyangar) for Respondents. 

The Court made the following 

Orvrer.—This isan application for a writ of certiorari 
directed to the Somavaram Co-operative Societies and the 
Deputy Registrar of Co-operative Societies. Iam invited to 
quash the award of the Deputy Registrar to whom a dispute 
between petitioner (ex-president of the Society) and the Co- 
operative Society had been referred on the ground that the 
Deputy Registrar has no jurisdiction under S. 51 of the Co- 
operative Societies Act to decide such a dispute. 

The facts are briefly as follows :—The petitioner as presi- 
dent of the Society had made loans to four persons, which 
were irrecoverable. Petitioner ceased to be President on 17th 
July, 1931. Overtwo years later (namely, on 25th November, 
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1933), the Co-operative Society resolved to refer the matter to 
the arbitration of the Registrar and claim No. 2 of 1934 was 
filed very early in 1934 against petitioner. Fora year this 
claim was pending before the Deputy Registrar, being even- 
tually decided only on 13th March, 1935, in a long judgment 
which dealt withthe merits fully, from which it does not appear 
that any objection was ever taken by petitioner to the jurisdic- 
tion of the Deputy Registrar under S. 51. It is on the other 
hand clear that petitioner resisted the claim and fought it on 
the merits. After the claim had been decided in March, 1935, 
there was more than a year’s delay on petitioner’s part in 
applying to this Court for a writ of certiorari. An ill-advised 
revision petition was filed in September, and dismissed in 
November. During this interval of a year petitioner’s property 
was sold in execution of the Deputy Registrar’s decree, the 
sale was confirmed and the property delivered to the auction 
purchasers. The present petition was filed only on Sth May, 
1936, ' 

Now it has been held in Narayana Aiyar v. The Co-opera- 
tive Urban Bank, Ltd., Tinnevellyi, that a Registrar has no 
jurisdiction under S. 51 of the Act to decide a dispute between 
a Co-operative Society and an ex-officer. This decision, if I 
may say so with respect, seems to me, to be correct and I 
therefore propose to deal with this petition on the assumption 
that the Deputy Registrar had in fact no jurisdiction to pass 
a decree. ; 


It still remains to consider whether I should interfere to 
quash his proceedings. The facts set out above show that 
petitioner has not only submitted to jurisdiction, apparently 
without any protest but has by his ‘subsequent conduct 
acquiesced in the decision for a considerable period of time. 
There is no foundation for his present statement that he 
challenged the Deputy Registrar’s jurisdiction beyond the fact 
that a statement to the effect occurs in his affidavit filed in 
support of this petition, and I do not think it would be proper 
to accept that as.a proved fact merely because the respondents 
in their counter-affidavits omitted to challenge the statement. 

Petitioner argues that being a person aggrieved by the 
unwarranted usurpation of jurisdiction he is entitled to 
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_ ex debito justitiae—as a matter of right—to a writ, and he relies 
for this proposition in Rex v. Richmond Confirming Authority: 
Howitt, Ex partet, where a distinction is drawn between writs 
applied for by persons interested and writs demanded by per- 
sons aggrieved. But in that case the effect, of gross delay as 
in this case, by a person aggrieved in applying for a writ was 
not decided. The learned Lord Chief Justice concluded the 
judgment in that case in these words: 


“On the facts there is nothing sufficiently shewn to raise the point of law 
argued by Sir John Simon (namely, the effect of delay when the writ goes 
ex debito justitiae) and it is not desirable to give a decision in express terms 
where the point does not really arise.” 


_ But in the present case the conduct of petitioner is such 
as to leave no room for any doubt that for over two years 
after the case had been referred under S. 51 to the Deputy 
Registrar-it never even occurred to him that this officer had no 
jurisdiction. He took his chance of success before that tribu- 
nal and it was not until he had failed and until the adverse 
decree had been executed that he elected to move this Court 
fora writ. My attention has been drawn to the case reported 
in Latchmanan Chettiar v. Commissioner of Corporation of 
Madras®. It was there pointed out by a Bench of three judges 
that.prima facie the English decisions establish the proposition 
that in such circumstances the applicant cannot obtain a writ 
Of certiorari ex debito justitiae, but that the Court exercises a 
purely discretionary power. The test, it was said, is whether 
thé applicant armed with a point either of law or of fact, which 
would oust the jurisdiction of the lower Court, has elected 
to argue, the ‘case on its merits before that Court. Judged by 
that test 1 have no hesitation in finding that the petitioner has 
so conducted himself as to preclude this Court from exercising 
its discretionary power in his favour. The petition is there- 
_ fore dismissed with costs. (Two sets Advocates fees 35 
each) 


K.C. mee Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Newsam. 
Mallimoggala Venkataramiah and others .. Petitioners.* 
Indian Penal Code (XLV of 1860), Ss. 109 and 120-B--Charge of crimi- 
nal conspiracy—Previous sanction required in non-cognizablé offences 
(S. 196-B, Criminal Procedure Code)—Trial and conviction without 


previous sanction illegal—Where matters have gone beyond the stage of 


conspiracy, offence becomes one of actual abetment—Section applicable is 
S. 109. 


Ina criminal case six persons were charged with criminal conspiracy, but 
the point taken was that since no previous sanction of the Local Government 
or of the District Magistrate had been obtained as required by S. 196-A, 
Criminal Procedure Code, in non-cognizable cases, the committal to Sessions 
should be quashed, 

Heid, that though the conviction for criminal conspiracy under S. 120-B, 
Indian Penal Code, could be set aside in the absence of proof that prior 
sanction to initiate the proceedings had.been obtained, following Varadarajulu 
Naidu v. King-Emperor, (1919) 37 M.L.J. 81: LLL.R. 42 Mad. 885 (F.B ), still 
the facts of the present case allowed of its disposal on another ground, name- 
ly, that the Magistrate below had erred in applying S. 120-B to the case instead 
of S. 109, because the matter had gone beyond-the stage of mere conspiracy 
and offences were alleged to have been actually committed in pursuance 
thereof. 


Where an offence is alleged to have been committed by more than two 
persons, such of them as actually took part in the commission should be 
charged with the substantive offence, while those who are alleged to have 
abetted it by conspiracy should be charged with the offence of abetment 
under S. 109, [Indian Penal Code. 


Petition praying that in the circumstances stated therein 
the High Court will be pleased to quash the committal order of 
the Court of the Stationary Sub-Magistrate of Ellore dated 
Ist July, 1937, in P.R.C. No. 8 of 1936. 

K.S. Jayarama Aiyar and G. Gopalaswamy for Petitioners. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

OrvEer —This is an application to quash the committal of 
six persons to stand their trial at the Court of Sessions, West 
Godawari. Four of them have been committed on a charge of 
extortion by putting a person in fear of death (S. 386, Indian 
Penal Code) and all six of them on a charge of criminal cons- 
piracy (S. 120-B). 

The point taken before me is that under S. 196-A, Crimi- 
nal Procedure Code, no Court shall take cognisance of the 
offence of criminal conspiracy where the object of the 
conspiracy is to commit a non-cognizable offence unless the 





* Crl. M. P. No. 976 of 1937. 17th September, 1937. p 
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previous sanction of the Local Government or of the District 
Magistrate has been obtained. The offence punishable by 
S. 386, Indian Penal Code, is (rather strangely) non-cogniza- 
ble. Admittedly, no sanction to prosecute or to initiate these 
proceedings was obtained. Admittedly also this objection to 
the Court’s jurisdiction was not taken in the lower Court, but 
has been made for the first time in this petition. 


Now it has been held in Abdul Rahaman v. Emperor! that 
failure to comply strictly with S. 196-A, Criminal Procedure 
Code, is not a sufficient ground for quashing proceedings. If 
proceedings are initiated without formal sanction and end in 
the conviction of certain persons for criminal conspiracy, the 
conviction should, it was said, be upheld, unless it can be shown 
that any one of the persons convicted was prejudiced by the 
formal defect complained of. If I may say so with respect, 
this is a sound doctrine. The offence of criminal conspiracy is 
sui generis. No overt act need be proved. S. 120-A is a 
comparatively new section in the Indian Penal Code and may. 
be thus analysed. A conspiracy to commit a criminal offence 
is always a criminal conspiracy punishable as such under 
S. 120-B even though nothing is done in pursuance thereof. 
Conspiracy to do an illegal act (which by the definition of 
‘illegal’ in S. 43 includes a tort) or a lawful act by illegal 
means only amounts to criminal conspiracy and is only punisha- 
ble under S. 120-B when some act (not an offence by itself) is 
_done by one of the parties to the conspiracy in pursuance 
thereof. Now there is an obvious danger that charges of 
criminal conspiracy might be lightly made, savouring of perse- 
cution rather than of prosecution. And it was with a view to 
safeguarding citizens against such persecution on frivolous 
charges of criminal conspiracy that S. 196-A, Criminal Proce- 
dure Code, was enacted at the same time as S. 120-B, Indian 
Penal Code, insisting upon the previous approval of Govern- 
ment or of some senior and specially empowered Magistrate 
before stich proceedings can be even initiated. If this safe- 
guard is ignored by Magistrates they should be suitably 
admonished. But when a case has been initiated and has ended 
in conviction, it is obvious that there never was any innocent 
person to be protected from persecution. In other words. 
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Venkata- S. 196-A was designed to safeguard persons from frivolous 
sae accusations of criminal conspiracy, not as a loophole of escape 
i for persons committed after full magisterial inquiry on a 
charge of criminal conspiracy or convicted after full trial of 

criminal conspiracy. 


But it has been held in Varadarajulu Naidu v. King- 
Emperor! by a Bench of this Court that a sanction to prosecute 
for criminal conspiracy, given after the filing of the complaint, 
does not fulfil the requirements of S. 196-A. This decision 
follows Barindra Kumar Ghose v. Emperor? and is an autho- 
rity for the position that a conviction for criminal conspiracy 
should be set aside in the absence of proof that prior sanction 
to initiate the proceedings had been obtained. This decision is 
binding upon me. l 

But the facts of the present case allow of its disposal on 
another ground. In my judgment Ss. 120-A and 120-B have 
been quite wrongly applied to this case and have no bearing at 
all. Where the matter has gone beyond the stage of mere cons- 
piracy and offences are alleged to have been actually committed 
in pursuance thereof, these two sections are wholly irrelevant. 
Conspiracy it should be borne in mind is one form of abetment 
(see S. 107, Indian Penal Code) and where an offence is 
alleged to have been committed by more than two persons, such 
of them as actually took part in the commission. should be 
charged with the substantive offence, while those. who are alleg- 
ed to have abetted it by conspiracy should be charged with the 
offence of abetment under S. 109, Indian Penal Code. The 
explanatian to S. 109 makes this quite clear. An offence is 
said to be committed in consequence of abetment, when it is 
committed in pursuance of the conspiracy, and the abettor by 
conspiracy is made punishable (under S. 109) with the pipash 
ment provided for the actual offence. 


The learned Magistrate has thus erred in applying S. 120-B 
to this case. He should properly have used S. 109, for S. 120-B 
only applies where no offence has been actually committed and 
it is only in the latter rare cases where no crime has been 
committed in pursuance of a criminal conspiracy that sanction 
to initiate proceedingsis necessary as some ‘safeguard against 
cs — 
i a — 1, (1919737 M:L.J. 81: LLR: 42 Mad, 885 (F.B.).--- ~-~ 
2..°(1909) “LL.R. 37 Cal. 467. a 
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frivolous prosecution. But the prosecution in this case alleges 
that an offence has been committed and further that it has 
been committed in pursuance of a conspiracy. No sanction to 
initiate prosecution for a substantive offence is ever required. 
That is an elementary rule of law. All that is necessary here 
is that the proper section (S. 109, Indian Penal Code) should 
be applied to the facts and that the misuse of S. 120-B should 
be pointed out. 

I dismiss this petition with a direction that the charge be 
now suitably amended. 

K.C. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice VENKATASUBBA Rao AND MR. 
Justice ABDUR RAHMAN. 


St. A. M. Palaniappa Chettiar .. Appellant* in all appeals 
(8th Defendant) 





v. 
Kuttayan Chettiar and others .. Respondents. 


Transfer of Property Act (IV of 1882), S. 53—Avoidance of transfer— 
What has tobe proved—Fraudulent preference—Whether can be avoided 
under S. 53—Transfer in satisfaction of genuine debts—Valhidity. 

Under S. 53 of the Transfer of Property Act, in addition to considera- 
tion, good faith is an essential condition of the validity of the transfer. But 
it is not sufficient to show want of good faith on the part of the transferor 
alone; the knowledge and intention of the transferee are the determining 
factors. 

A fraudulent preference can be attacked under the Bankruptcy Law but 
not under S. 53 of the Transfer of Property Act. What S.53 prohibits is, 
not an instrument which prefers one creditor to another but an instrument 
which removes property from the creditors for the benefit of the debtor. So 
long therefore as a transfer is in satisfaction of genuine debts and without 
reservation of any benefit to the debtor, no ground for impeaching it arises. 

Musabur Sahu v. Hakim Lal, (1915) 30 M.L.J. 116: L.R. 43 I.A. 104: LL. 
R.43 Cal. 521 (P.C) and Venkanna v. Official Receiver, East Godavari, 
(1934) 68 M.L.J. 57, referred to. 


Appeals against the decrees of the Court of the Subor- 
dinate Judge (Principal) of Madurain O. S. Nos. 87, 88, 89 
and 91 of 1929, respectively. 








* Appeal No. 402 of 1931 and Appeals 26th August, 1937. 

Nos. 44, 45 and 46 of 1932 (A. S. Nos. 63 

of 1931, 64 of 1931 onthe file of the Dis- 

trict Court of Madura—transferred to the 

High Court by order of the High Court. 

dated 15th December, 1931, in C. M, Ps, 

Nos. 4843 to 4845 of 1931), 

109 
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K. V. Sesha Aiyangar and S. Kalyanasundara Mudaliar 
for Appellant. 


K. Rajah Aiyar, V. Ramaswami Aiyar and V. Seshadri 
for Ist Respondent. 


The judgment of the Court was delivered by 


Venkatasubba Rao, J—We have heard Mr. Sesha Aiyangar 
fully and do not propose to call on the respondents. The suits 
have been brought to enforce certain mortgages granted on 
behalf of a joint family by one Muthukaruppa and his son the 
first defendant, the adult members thereof. The eighth 
defendant is Muthukaruppan’s son by another wife and there 
was a partition suit filed by him against the other members of 
the coparcenary about the year 1909. It is unnecessary to 
describe in detail the course of this litigation, for, it is suff- 
cient to state that the Privy Council by the decree passed in 
June, 1921, awarded the eighth defendant a third share and 
the other members of the coparcenary the remaining two- 
thirds, and remitted the case to India for the passing of the 
final decree. There was a direction in the final decree that was 
ultimately passed in 1924, that the other members of the family 
were to pay the eighth defendant a considerable sum for 
mesne profits. The mortgages to which the present appeals 
relate, were executed in October, 1921, that is to say, soon 
after the preliminary decree made by the Judicial Committee 
and long before the final decree was passed. As already stated, 
the mortgagors became entitled to a two-thirds share in the 
family property under the judgment of the Privy Council and 
it is this two-thirds share that has been made the subject of 
the mortgages in question. The contest in the present appeals 
is between the plaintiffs, that is, those claiming from the mort- 
gages on the one side and the eighth defendant on the 
other. The contest arises in this way. In execution of his 
decree for mesne profits, the eighth defendant had attach- 
ed the mortgaged properties and on that account he has been 
impleaded as a party to the present actions. He now raises the 
plea that the mortgages were executed with intent to put the 
property out of his reach and that they are on that ground 
void as against him. The lower Court has found that there is 
no substance in this plea and that the transactions are bona 


fide. e 
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Very detailed and elaborate evidence has been adduced to 
show that consideration passed and it had been subjected to 
close scrutiny and we must hold that the eighth defendant 
has signally failed to make out his contention. Much of the 
evidence is documentary and has been fully adverted to in the 
lower Court’s judgment. As we agree with its view that 
consideration passed, we Pree not propose to give our reasons in 
any detail. 


Under S. 53 of the Transfer of Property Act, in addition 
to consideration, good faith is an essential condition of the 
validity of the transfer. But it is not sufficient to show want 
of good faith on the part of the transferor alone; the know- 
ledge and intention of the transferee are the determining 
factors. This being so, granting that the mortgagors’ inten- 
tion to defraud has been proved, there is nothing in the evid- 
ence to justify the suggestion that the mortgagees were also 
parties to the fraud. 


There is yet another matter which has been lost sight of. 
In the case of each of these mortgages, it was granted in satis- 
faction either wholly or substantially of a pre-existing debt. In 
other words, the transferees were not third parties but the 
mortgagors’ creditors. A fraudulent preference can be attack- 
ed under the Bankruptcy Law but not under S. 53 0f the 
Transfer of Property Act. This proposition has been very 
tersely stated in the judgment of Lord Wrenbury in Musabur 
Sahu v. Hakim Lall. So long as the question does not arise 
under the law of bankruptcy, the transfer made in favour of 
one or more creditors cannot be impeached, for, what S. 53 
prohibits is, not an instrument which prefers one creditor to 
another, but an instrument which removes property from the 
creditors for the benefit of the debtor. So long therefore as a 
transfer is in satisfaction of genuine debts and without 
reservation of any benefit to the debtor, no ground for im- 
peaching it arises. Lord Wrenbury quotes a passage (which 
we need not reproduce) from the judgment of Palles, C.B., in 
Moroney, In re2, which states the principle on which this rule is 
based (see also Venkanna v. Official Receiver, East Godavari3). 


Although the lower Court has not viewed the present cases in 





(1915) 30 M.L.J. 116: L.R. 43 LA. 104: I.L.R. 43 Cal. 521 (P.C.). 
2, (1888) 21 Ir. 27. 3. (1934) 68 M.L.J. 57. 


Palaniappa 
Ch jue 


itieven 
Chettiar. 

Venkata- 
subba 
Rao,.J. 


Palaniappa 
Chettiar 


v. 
Kuttayan 
Chettiar. 


Venkata- 
subba 
Rao, J. 


Receiver, 
Anantapur. 


868 THE MADRAS LAW JOURNAL REPORTS. [1937 


this aspect, its judgment can be supported even on this short 


ground. 
Two minor matters now remain. The argument based 


on the doctrine of lis pendens, as the lower Court points out, 
has no application. Nor is there any substance in the conten- 
tion, that a charge has been created over the properties in 
question for the mesne profits awarded. 

In the result, the decrees of the lower Court are confirmed 
and all the four appeals are dismissed with costs. We make 
an order fixing the costs as follows: A consolidated sum of 
Rs. 525 (both for fees and out-fees) in Appeal No. 402 of 
1931 and a similar sum of Rs. 110 in each of the three other 


appeals Nos. 44, 45 and 46 of 1932. 
B.V. V. — Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; PRESENT :—MnR. Justice VENKATASUBBA Rao. 


Buchayyagari Ranga Reddy. .. Petitioner* (1st Respon- 
dent) 


v. 
The Official Receiver, Anantapur.. Respondent (Petitioner). 


Provincial Insolvency Act (V of 1920), S. 54—Fraudulent preference— 
Insolvent, uncle and guardian of his nephew—Immovable properties alienated 
in favour of his nephew by insolvent—Circumstances—Relationship of the 
alienee—Motives behind the transaction—Tests of a fraudulent preference in 
the circumstances. 

In an application for the setting aside of a sale of property on the ground 
of fraudulent preference under S. 54 of the Provincial Insolvency Act, the 
tests that should be applied, following Bowen, L.J., in Hill, Ex parte: Bird, 
In re, (1883) 23 Ch. D. 695 at 705, are (1) had the debtora view of giving a 
preference to the creditor? and (2) was that the operative effectual view? 

Where an insolvent (second respondent) was adjudicated on 30th Novem- 
ber, 1931, and he had already executed a sale-deed in question on 27th July, 
1931, in favour of his nephew and son-in-law the first respondent, and the 
Official Receiver applied to set aside the sale as fraudulent preference, 

Held, that because the second respondent had been the guardian of the 
first respondent from 1922, and that for certain breach of trust he had to 
convey to his nephew on the eve of his insolvency his immovable properties 
by order of Court on his own admission of misappropriation of his ward’s 
moneys, it was natural, if not inevitable, that the debtor had present to his 
mind, as one view among several, the giving of a preference to the particular 
creditor benefited, which could hardly be decisive of the matter. Hence the 
transfer could not be deemed a fraudulent preference. 

Arunachalam Chettiar v. Official Receiver of Tanjore, (1925) 49 M.L.J. 
562; Ramaswami v. Chinnathambi, A.I.R. 1932 Mad. 459 and Gangappa v. 
Official Receiver of Bellary, (1934) 41 L.W. 358, referred to. 


* Ç. R. P. No. 1375 of 1935, 3rd September, 19379 
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Petition under S. 75 (1) of the Provincial Insolvency 
Act, praying the High Court to revise the order of the District 
Court of Anantapur, dated 17th July, 1935, and madé in 
C.M.A. No. 15 of 1934, preferred against the order of the 
Court of the Subordinate Judge of Anantapur, dated 14th 
December, 1933, in O.P. No. 22 of 1933 (O.P. No. 27 of 1932, 
District Court, Anantapur). 


P. Chandra Reddi for Petitioner. 
V.V.C howdhary for Respondent. 


The Court delivered the following. 

Jupcment.--The question to decide is whether the sale- 
deed impeached amounts to a fraudulent preference under S. 54 
of the Provincial Insolvency Act. The material dates are 
these. The second respondent was adjudicated insolvent on 
30th November, 1931, on a creditor’s petition dated 8th August, 
1931. The insolvent had executed the sale-deed in question on 
the 27th July, 1931, in favour of his nephew and son-in-law, 
the first respondent. On 9th July, 1932, the application, out 
of which this civil revision petition arises, was made by the 
Official Receiver for the setting aside of the sale-deed. The 
learned. District Judge, reversing the decision of the trial Court, 
has held that the conveyance amounts to a fraudulent prefer- 
ence. The first: respondent, the transferee, questions- the 
correctness of the District Judge’s order. 


There is practically no dispute about the facts which may 
be shortly stated. In 1922, the second respondent was 
appointed guardian of the first under the Guardians and Wards 
Act. As the record shows, bonds of the value of about 
Rs. 7,200 belonging to the ward were taken possession of by 
the guardian. On 22nd February, 1931, the first respondent, 
who had by then attained majority, applied to the Court for 
directions against his quondam guardian, complaining that he 
had misappropriated the ward’s funds and that proper accounts 
had not been rendered. The second respondent in his counter- 
affidavit, dated 6th July, admitted the breach of trust and, after 
putting forward various excuses, offered to convey his immov- 

‘able property to get released from his obligation. -The 
matter was apparently adjourned to enable the second respon- 
dent to carry out his promise and on 27th July, as already 
stated, the sale-deed in question came into existence. The sale 
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purports to be for Rs. 6,000, the second respondent having been 
given credit for some amounts which he alleged to have 
expended on his ward’s behalf. The application was finally 
disposed of on 8th August, when the Judge after recording the 
settlement dismissed the petition. On the same day, as already 
noted, the petition to adjudicate the second respondent insol- 
vent was filed. 


On these facts the question arises, does the conveyance 
amount to a fraudulent preference under S. 54 of the Provin- 
cial Insolvency Act? Both the Courts concur in finding that 
there was a true pre-existing debt as alleged by the transferee. 
They concurrently find further that the property conveyed was 
not worth more than Rs. 6,000, the consideration mentioned in 
the deed. That a petition imputing breach of trust to the second 
respondent was then pending, is common ground. Beyond 
these admitted facts, the first respondent swears that some 
ill-feeling had arisen between him and his former guardian a 
circumstance to which the District Judge does not advert. 
True, when he moved the Court, the first respondent was 
aware, as admitted by himself in his affidavit, that the second 
respondent was ‘on the brink of insolvency”. These being 
the facts, is the Judge’s decision right? The test in such cases 
is, what is the dominant or operative motive of the debtor in 
making the transfer. Is it a reasonable inference from the 
facts above mentioned, that the dominant view which influenced 
the second respondent was to prefer a particular creditor, or, is 
it more reasonable to hold that he acted with a view to protect 
himself from exposure or from any sort of proceedings? The 
first respondent was pressed to say in cross-examination : 

“ As I was his son-in-law, the second respondent wanted to pay me first.” 

The learned District Judge seizes upon this answer for the 
purpose of inferring that the transferor’s object was to give the 
creditor a preference. He forgets that a debtor in giving a 
security to a particular creditor often acts from mixed motives. 
The very fact that S. 54 has been invoked, shows that while one 
creditor has been benefited, there are others who, as the result 
of the act impeached, have been defeated or defrauded. The 
question is not whether several motives have not operated on the 
mind of the creditor but what among them was the dominant 
or effectual motive. -If the debtor is influenced solely by one. 
motive, the case presents no difficulty whatsoever; but wherf the 


IT] THE MADRAS LAW JOURNAL REPORTS. 871 


Court has to ascertain which of several motives is the opera- 
tive or substantial motive, its task becomes difficult. In the 
present case, there is on the one hand the desire on the part of 
the debtor to protect himself; there may be on the other, in view 
of the admission referred to above, some desire to benefit his 
ownnear relative. In a case like the present, it is natural, if not 
inevitable, that the debtor has present to his mind, as one view 
among Several, the giving of a preference to the particular 
creditor benefited; that could hardly be decisive of the matter. 
It would suffice to refer to the following cases where this ques- 
tion was considered by me in its different aspects: Aruna- 
chalam Chettiar v. Official Receiver of Tanjore1, Ramaswami v. 
Chinnathambi2, Gangappa v. Official Receiver of Bellary8 and 
Venkanna v. Official Receiver of East Godavarit. In addition, 
it may be useful to quote here the words of Bowen, L.J.: 


“Tt is an exceedingly difficult thing (it is possible no doubt, for juries may 
have to do it), to arrive at an opinion as to what is the dominant or operative 
motive of a man in doing a particular act. But if we are to consider whether 
amongst all the shadows which pass across a man’s mind, some view as well 
as the dominant view influenced him to do the act, we shall be embarking ona 
dark and unknown voyage across an exceedingly misty sea. It is a very diffi- 
cult matter to prove that the dominant motive was the sole motive, and I 
think that the true test under S. 92 is this: (1) had the debtor a view of giving 
a preference to the creditor? and (2) was that the operative effectual view?” 
(Hill, Ex parte: Bird, In re®.) 

Applying this test, I can have no hesitation in holding 
that the lower appellate Court’s decision is wrong and it is 
accordingly set aside and the petition is allowed with costs 


throughout. 
K. C. : Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice PANDRANG Row AND MR. JUSTICE 
VENKATARAMANA Rao. 
Rathnaswami Moopanar and 
others .. Appellants* (Defendants) 
v. i 
R. C. Nagaraja Moopanar.. Respondent (Plaintiff). 


Transfer of Property Act (IV of 1882), S. 130—Lease of properties— 
Lease again of same properties and others subsequently—Arrears of rent 





1. (1925) 49 M.L.J. 562. 2. ATR. 1932 Mad. 459. 
3. (1934) 41 L.W. 358. 4. (1934) 68 M.L,J. 57. 
5. (1883) 23 Ch. D. 695 (C.A.). 
æ Appeal No. 505 of 1931. . $ 3rd September, 1937. 
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tinder prior lease claimed by lessee under the subsequent document—Assign- 
ment of reversion—No separate document necessary—Whether later lease 
valid in law. 

There is always a distinction between an assignment of the rents and 
profits and a lease of a reversion. In the case of an assignment of rents and 
profits, all that the assignee will be entitled to, is the right to realise the rents 
and profits by virtue of the assignment in his favour, but in the case of a 
reversion it isnot merely the right to recover the rents and profits that are 
transferred to him but also the right which the lessor had on the date of the 
reversion, for example, his right to recover possession immediately on the 
expiry of the previous term and if before the expiry of the term by virtue of 
any forfeiture, the lessor had the right to re-enter, the right of such re-entry. 

A lease Ex. B was executed of certain lands in 1920 in favour of one S by 
the first defendant. It was to run from Fasli 1333 to 1342. Subsequent to the 
execution of this lease, on the 23rd September, 1925, the said S gave a lease 
Ex. A in favour of the plaintiff of the whole of the properties. The latter 
lease was for ten faslis from 1335 to 1344 and was to commence from Fasli 
1335. The document comprised not only lands which were the subject-matter 
of the previous lease deed Ex. B but also other properties. It was also 
attested by the first defendant in whose favour was the previous lease. In 
and by the terms of that document plaintiff was to collect the lease paddy and 
cash rent due from all the lessees mentioned in the said document including 
the lease of 1920. A suit was instituted under Ex. B for recovery of arrears 
of rent for Faslis 1335 to 1339. 

Feld, that on a construction of the plaint document, the intention was 
clear that there should be a lease of the reversion; in fact all the rights and 
obligations which the lessor had at the date of the lease were intended to be 
leased to plaintiff and the lease was not a bare assignment of the rents and 
profits in which case probably such an assignment would be an assignment of 
actionable claim within the meaning of S. 130 of the Transfer of Property 
Act and therefore would require a transfer in writing signed by the trans- 
feror. But the later document Ex. A was nota bare assignment of the rents 
and profits, and it was not logical or possible in the case to treat the right to 
recover profits and rents apart from other rights and obligations which the 
lessor had on the date of the lease. 


Manickam Pillai v. Ratnawami Nadar, (1917) 33 M.L.J. 684, relied on. - 


Under the English law it is open to a landlord to create concurrent leases, 
that is, he can execute one lease to-day for a term and to-morrow he 
catı execute another lease for another term to run from the date on which he 
executed the latter lease. Such a lease has always been held to be valid and 
in law would operate as an assignment upon the existing term. 


Vide Palmer v. Thorpe, (1653) Cro. Eliz. 152: 78 E.R. 410. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tanjore dated the Sth day of October, 1931 and 
passed in O. S. No. 58 of 1930. 

A. C. Sampath Aiyangar and T. R. Srinivasa Aiyar for 
Appellants. 

B. C. Seshachala Aiyar for Respondent. 
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The judgment of the Court was delivered by 


Venkataramana Rao, J.—This isan appeal from the decree 
of the Court of the Subordinate Judge of Tanjore awarding a 
sum of Rs. 12,942-8-3 in favour of the plaintiff. The suit was 
to recover arrears of rent on the basis of a lease, Ex. B, dated 
25th December, 1920, executed by the first defendant in 
favour of one Seethalakshmi Ammal, the then proprietrix of 
Kapisthalam estate and the second and third defendants are 
the undivided father and brother of the first defendant. The 
said lease was to run for ten faslis commencing from Fasli 
1333 to Fasli 1342. The lands comprised in the lease were 
about 59 acres 37 cents in the village of Sathyamangalam. 
Subsequent to the execution of this lease, on the 23rd 
September, 1925, the said Seethalakshmi Ammal gave a lease 
Ex. A in favour of the plaintiff of the whole of the Sathya- 
mangalam village including the lands which had been leased 
under the prior lease of 1920. The latter lease was for ten 
faslis from Fasli 1335 to Fasli 1344 and was to commence from 
Fasli 1335. The document was executed by the plaintiff in 
favour of Seethalakshmi Ammal. Not only did it comprise 
the lands which were the subject-matter of the lease of 1920, 
it also included lands comprised under three other leases whose 
terms were outstanding. This lease deed was attested by the 
first defendant in whose name the lease of 1920 Ex. B had 
been executed. In and by the terms of the said document 
Ex. A the plaintiff was authorised to collect the lease paddy 
and cash rent due from all the lessees mentioned in the said 
document including the lease of 1920. This suit has been 
instituted for the recovery of arrears for Faslis 1335 to 1339 
payable under Ex. B. 


Two defences were urged by the defendants in answer to 
- the plaintiff’s claim. One was that the plaintiff had no right 
to sue for the recovery of the arrears of rent in the absence 
of any assignment executed by Seethalakshmi Ammal in his 
favour and the lease deed in favour of the plaintiff does not 
operate as such an assignment. The second defence was that 
on the date of the execution of the lease in favour of the 
' plaintiff, Seethalakshnıi Ammal was not in a sound state of 
mind; therefore the lease must be deemed to be void and no 
rights accrued to the plaintiff thereunder. In regard to the 
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is that once a lease has been executed for a term and it is out- 
standing, there can be no lease of the reversion because such a 
lease would in law amount to a transfer of the rents and 
profits due and recoverable from the prior lessee and can only 
be done by an assignment executed by the lessor. It seems. 
to us that this contention is not sound. Under S. 105 of 
the Transfer of Property Act (before the amendment) which 


_ governs this case, there can be a lease of immovable property by 


virtue of a registered document executed by the lessee in favour 
of the lessor—vide Syed Ajam Sahib v. Ananthanarayana 
Aiyari. The subject-matter of the lease must be immovable 
property and the immovable property may be actual land or 
may be a reversion upon an existing term. There is nothing 
in the Act to preclude the lease of a reversion. Under the 
English law, itis open to a landlord to create concurrent leases, 
that is, he can execute a lease to-day for a term and to-morrow 
he can execute another lease for another term to run from the 
date on which he executed the latter lease. Such a lease has. 
always been held to be valid and in law would operate as an 
assignment upon the existing term—vide Palmer v. Thorpe2. 
There is nothing to preclude the application of this principle to- 
India and it has been adopted by the Indian High Courts— 
vide Manickam Pillai v. Ratnaswamy Nadar8. Therefore, the 
question is, ‘would Ex. A be a valid lease according to the 
Transfer of Property Act ?” It is conceded that it is. If Ex. A 
had mentioned simply that a lease of the lands which were also. 
the subject-matter of the prior lease is being granted that would 
in law without anything more operate as an assignment of the 
reversion and entitle the lessee under the latter lease to recover: 
the rent due and payable under the former lease. On a con- 
struction of the plaint document, the intention is clear that there 
should be a lease of the reversion; in’fact all the rights and 
obligations which the lessor had at the date of the lease were 
intended to be leased to plaintiff and the lease is not a bare 
assignment of the rents and profits in which case, probably, as. 
Mr. T. R. Venkatarama Sastriar contends such an assignment: 
would be an assignment of an actionable claim within the 
meaning of S. 130 of the Transfer of Property Act and there- 
fore require a transfer in writing signed by the transferor. 


1. (1910) 21 M.L.J. 202: LL.R. 35 Mad. 95 (F.B.). 
2, (1653) Cro. Eliz. 152: 78 E.R. 410. 
3. (1917) 33 M.L.J. 684, . ` 
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But the present document Ex. A is not a bare assignment of 
the rents and profits and it is not logical or possible in this case 
to treat the right to recover profits and rents apart from other 
rights and obligations which the lessor had on the date of the 
lease. There is always a distinction between an assignment of 
the rents and profits and a lease of a reversion. In the case 
of an assignment of rents and profits, all that tł- assignee will 
be entitled to is the right to realise the rents and profits 
by virtue of the assignment in his favour but in the case of a 
reversion, it is not merely the right to recover the rents and 
profits that are transferred to him but also the rights which the 
lessor had on the date of the reversion, for example, his right 
to recover possession immediately on the expiry of the previous 
term and if before the expiry of the term by virtue of any 
forfeiture, the lessor had the right to re-enter, the right 
of such re-entry. 


We are therefore clearly of the opinion that Ex. A is a 
lease of the reversion upon the existing term under Ex. B in 
regard to the suit property and the plaintiff is therefore 
entitled to realise the rents and profits for the faslis in 
question. 


In regard to the second point, the only evidence that has 
been relied on is an alleged admission of the plaintiff in his 
deposition to the effect that he presented an application in 1926 
to the Court of Wards requesting them to take possession of 
the Kapisthalam estate on the ground that Seethalakshmi 
Ammal, the proprietrix, was not in a sound state of mind and 
had been so for a period of two years before the date of the 
application but what he says in that deposition is that she was 
not in a sound state of mind now and then and not continuous- 
ly. But in order to invalidate the suit document, it must be 
established that on the date of its execution in September 1925, 
Seethalakshmi Ammal was not in a sound state of mind and 
there is no evidence whatever on this point. Mr. Venkatarama 
Sastriar requests us to admit the application which the present 
plaintiff preferred to the Court of Wards as additional 
evidence in this case. The defendants had ample time to make 
that application to the lower Court and no explanation has been 
given for their delay in not doing so and we are not inclined 
to entertain this request at this state. No other point was 
argued before us. 
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Therefore, on the evidence on record, the finding of the 
learned Subordinate Judge that Seethalakshmi Ammal was in 
a sound state of mind on the date of the lease in favour of 
the plaintiff must be affirmed. 


In the result, the appeal fails and is dismissed with costs. 


K. C. — . Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
KING. 


Chinta Venkata Sundara Venu- 


gopalaswamy , -- Appellant* in Appeal and 
Petitioner in C. R. P. 
(Petitioner) 
v. i 
The President of the Board of 
Commissioners for the Hindu 
Religious Endowments, 


Madras Respondent in both ( Respon- 


dent). 

Madras Hindu Religious Endowments Act (II of 1927), S.84—Declara- 
tion by the Board of a temple to be public—Application to set aside the 
declaration on the ground that it was a private trust—Decision—Revision 
alone lies to High Court—Finding of fact must be clear—Dedication of pro- 
perty by itself not amounting to the trust being private or public, 

Where the Board of Religious Endowments had held a temple in ques- 
tion to be a public one, then the decision on a petition to have that declara- 
tion set aside under S. 84 of the Madras Hindu Religious Endowments Act 
could not be appealed against, but only interfered with in revision by the 
High Court. 

The lower Court in giving a finding on the facts as to the nature of the 
temple being public or otherwise ought to have come to a conclusion on the 
question whether originally also the temple was a private temple or not. 

The question whether a dedication was to a public trust or not must be 
determined independently of the factum of the dedication of the property. 

Appeal against and the petition under S..115, Civil Pro- 
cedure Code, and-under S. 107 of the Government of India 
Act praying the High Court to revise the order of the 
District Court of Ganjam dated the 18th day of December, 
1931, and passed in O. P. No. 7 of 1931. 


G. Lakshmanna and G. Chandrasekhara Sastri for Appel- 
lant in both. 
tN a a 


Appeal No. 217 of 1932 and 1 
*C R P. No. 1306 of 1932. Sth September, 1937. 
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P. V. Rajamannar for Respondent in both. 
The judgment of the Court was delivered by 


Varadachariar, J.—This appeal and the connected Revi- 
sion Petition arise out of an application made to the District 
Judge of Ganjam under S. 84 of the Madras Hindu Religious 
Endowments Act. The Board had held that the temple in 
question to be a public temple and the petition was filed to 
have that declaration set aside. As it hasbeen held that this 
Court can deal with this matter only under S. 115, Civil Pro- 
cedure Code, and that no appeal lies against the decision of the 
District Court on such applications, it is not open to us to 
review the learned judge’s findings of fact. But we cannot 
help thinking that in the present case, the conclusion of the 
learned District Judge has been arrived at on the basis of some 
erroneous assumption of law and without sufficient realisation 
of the importance of coming toa definite conclusion as to 
whether at one time the temple was a private temple or not. 


We do not wish to say anything which will hamper the 
lower Court in coming to its own conclusion on remand. We 
wish to point out that in view of the considerations adverted 
to in the learned Judge’s order as supporting the petitioner’s 
contention that, at the inception, the temple might have been a 
private temple, the petitioner is entitled to invoke the aid of 
"the observations of the Judicial Committee in Koman v. 
Achuthan Noir1 that if originally the temple was dedicated 
for the use of the founder’s family and was a private trust, the 
fact of the admission of the public to the temple later on would 
not of itself necessarily affect the private character of the 
trust. It therefore seems proper that we should ask the learn- 
ed District Judge to come to a definite conclusion on the 
question whether originally the temple was a private temple 
or not. 


Again, the learned judge seems to think that the fact of 
properties being endowed in trust for this temple in 1900 itself 
amounts to a dedication to a‘ public’ purpose. This is not 
correct inlaw. The dedication of property will no doubt im- 
press the property with the character of trust but it may as 
well be a private trust as a public trust. The question whether 
the dedication was a public trust or not must be determined 


_ 


1. 61934) 67 M.L.J. 788: L.R. 61 LA. 405: L-L.R. 58 Mad. 91 at 104 (P.C.). 
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independently of the factum of the dedication of property. 
The circumstance that similar language was used in other 
dedications made about the same time to a temple which is 
admittedly public does not seem to us relevant because in the 
latter case, it is the admitted public character of the temple in 
favour of which the endowment was made that makes the 
endowment public, and it will be begging the question to 
assume that in the present case also the endowment so made 
must have been fora public purpose. 

It is difficult for us to say how far the final conclusion of 
the learned judge has been influenced by errors and misconcep- 
tions on the above points. We therefore think it proper to set 
aside the learned judge’s order and remand the case to the 
lower Court to be disposed of in the light of the above obser- 
vations. The appeal will be dismissed and the remand will be 
made in the Revision Petition. There will be no order as to 
costs in the appeal and the costs in the Revision Petition will 
abide the result. l 

K. C. — Appeal dismissed and 

C. R. P. remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice NEWSAM. 


M.M.S.T. Chidambaram Chettiar .. Petitioner* (Accused) 
V 3 
Shanmugam Pillai, Head Clerk of 
A.S. Manickam & Co., Tanjore.. Respondent (Com- 
plainant), 


Indian Penal Code (XLV of 1860), S. 415—Cheating alleged—Cheque 
dishonoured—Complaint after three months Complaint not disclosing offence 
—Requisites of the offence of cheating, what are. 

The petitioner was a motor bus owner and used to take on credit 
petrol from the firm of the complainant (respondent firm). By the 
beginning of 1937, the petitioner owed the firm over Rs. 3,000. On 
23rd March, 1937, the petitioner gave the firm a post-dated cheque for 
Rs. 3,250 (2nd April, 1937). On 5th April, 1937, the firm presented the 
cheque at the Bank for encashment, but the cheque was dishonoured. 
Nothing further happened until more than three months later on 12th July, 
1937, the clerk of the firm filed a criminal complaint for cheating against the 
petitioner setting out the above acts. The petitioner applied to the Magis- 
trate not to proceed with the criminal complaint as no offence was ° 
disclosed, and since the complaint was filed to coerce him it should be 
dismissed. 


* Cr. R. C. No. 623 of 1937. 20th September, 1937. 
Cr. R. P. No. 586 of 1937. . 
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Held, that the proceedings should be quashed since no offence had been 
‘disclosed by the complaint as drafted but that it was filed in terrorem. 

Mere deception is not a criminal offence. Mere dishonesty is not a 
‘criminal offence. The crux of the question in this case is whether the firm 
were induced by petitioner’s dishonest deception not to file a suit at once 
against him. On the facts stated it is clear that they were not. To 
establish the offence of cheating the complainant in this case would have to 
‘Show not only that he was induced not to file a suit for 13 gdays but that 
this induced omission on his part caused or was likely to cause him some 
charm or damage in body, mind, reputation or property which are presumed 
to be the four cardinal assets of humanity. The complaint [does not even 
-assert that such harm or damage was caused or likely to be caused and it is 
obvious from the circumstances that no such harm or damage was or could 
-have been caused. 

A post-dated chequein payment of goods already received isa mere 
Promise to pay ona future date anda broken promise is not a criminal 
-offence, though it may amount to discreditable behaviour. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Stationary Sub-Magistrate of Tanjore, 
‘dated 23rd August, 1937 in C.C. No. 447 of 1937. 

K. S. Jayarama Aiyar and C. K. Venkatanarasimham for 
Petitioner. 

M. Ranganatha Sastri for Respondent. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

ORrDER.—This is a petition by a person accused of cheating 
praying this Court to quash the proceedings against him on the 
ground that the complaint discloses no offence, 


The inherent jurisdiction of this Court to pass any orders 
necessary to prevent abuse of the process of any Court is not 
questioned and indeed has been clearly expressed in S. 561-A 
of the Criminal Procedure Code. Since prevention is always 
better than cure, the obligation to prevent specious and spiteful 
criminal prosecutions for actions which, though strictly dis- 
honourable, yet do not amount to crimes is one that must never 
be shirked. In the world of business things are often done 
which are betrayals of confidence and deceptions which arouse 
moral indignation but are nevertheless civil wrongs which can 
be. righted by Civil Courts and are not crimes which can be 
punished by a Criminal Court. Not every immoral act is 
criminal and it is an abuse of the process of a Court to attempt 
to create new crimes in order to compel men to conform to a 
high standard of probity in business dealings or to force them 
to execute their promises. 
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Pillai. 


880 THE MADRAS LAW JOURNAL REPORTS. [1937 


The facts of this case are simple :—The petitioner was an 
owner of motor buses plying for hire from Tanjore to other 
places. He used to take petrol and oil on credit from thé firm 
of A.S. Manickam & Co. By the beginning of 1937 he owed 
this firm over Rs. 3,000. The firm refused him further credit 
and threatened to sue him. On 23rd March, 1937, the peti- 
tioner gave the firm a post-dated cheque for Rs. 3,250 (dated 
2nd April, 1937). He was not however afterwards allowed 
any further credit, and had to pay cash for everything. On 
Sth April, 1937, the firm presented the cheque at the Bank for 
encashment, but the cheque was dishonoured. Nothing further 
happened until more than three months later, namely, on 12th 
July, 1937, when a clerk of the firm filed a criminal complaint 
of cheating against the petitioner, setting out the above facts. 
The Sub-Divisional Magistrate, Tanjore, took this complaint 
on file under Ss. 415 and 417, Indian Penal Code and sent it to 
the Stationary Sub-Magistrate, Tanjore, for disposal, who 
ordered process to issue to the petitioner. 

On 9th August, 1937, A.S. Manickam & Co. filed a suit 
against petitioner for the sum owed by him and applied for 
attachment before judgment of his motor buses. 


The petitioner on 20th August, 1937, filed an application 
asking the Stationary Sub-Magistrate, Tanjore, not to proceed 
further with the criminal complaint since no offence was 
disclosed and since the complaint was filed to coerce, harass 
and humiliate him. This petition having been dismissed, the 
High Court has now been moved. 


In my judgment the complaint in question does not on its 
face show that any criminal offence has been committed. 
In the offence of cheating (S. 415, Indian Penal Code) there 
are two elements—deception and dishonest inducement to do or 
omit to do something. Let it be assumed that petitioner 
deceived and was dishonest. Mere deception is not a criminal 
offence. Mere dishonesty is not a criminal offence. The crux 
of the question in this case is whether A.S. Manickam & Co. 
were induced by petitioner’s dishonest deception not to file a 
suit at once against him. On the facts stated it is clear that 
they were not. The post-dated cheque was given on 23rd 
March, 1937 and dishonoured on 5th April, 1937 (an interval 
of 13 days). But no suit was filed until 9th August, 1937 (a 
further delay of 4 months). Moreover, to establish the offence 
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incumbent upon the plaintiffs to allege and prove misconduct 
and for this he relies on the Risk-note. Under the Risk-noté 
no doubt the Railway Company is freed from all responsibility 
for any loss ‘of the consignment arising from any cause what- 
ever except upon proof that such loss arose from the misconduct 
of the Railway administration’s servants. But there is a proviso 
which has been introduced recently and which considerably 
modifies the obligations of the Railway Company. Under the 
-proviso in the case of non-delivery of the whole consignment 
where such non-delivery is not due to accidents to trains or to 
fire, the Railway administration is bound to disclose to the 
consignor how the consignment was dealt with throughout the 
time it was in their possession or control and to give evidence 
in respect thereof and if misconduct on the part of the Railway 
administration cannot be inferred from such evidence then 
only the.burden of proof is shifted to the consignor. A similar 
Risk-note Form B was the subject of interpretation before 
their Lordships of the Judicial Committee in a recent case 
(Surat Cotton Spinning and Weaving Mills v. Secretary of 
State for India in Council1), Their Lordships clearly lay down 
there that there is a distinct obligation on the part of the 
Railway Company to give full disclosure of how the goods 
have. been dealt with by giving necessary evidence and explain 
what that necessary evidence should be. The evidence accord- 
ing to their Lordships must be all the evidence which the 
Railway administration considers desirable to avoid a fair 
inference of misconduct keeping in mind the provisions of 
S. 114 of the Evidence Act. 


In view of this recent pronouncement it is clear that a 
Railway Company will be liable if they fail to account as to 
how the consignment was dealt with or from the evidence 
adduced in regard thereto an inference of misconduct can be 
presumed or if misconduct is proved. The loss by fire in this 
case has been relied upon by the Railway Company for two 
reasons: (1) to escape the obligation imposed upon them by the 
proviso, and (2) to show how the consignment was dealt with. 
Now the finding is that the Railway Company has failed to 
satisfactorily establish that the goods were lost by fire. From 
this it follows that they have failed to account as to how they, 


s 1. A.I.R. 1937 P.C. 152 (P.C.). 
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dealt with the goods during the time they were in their posses- 
sion and control and as observed by their’ ‘Lordships-in the 
said case if.the administration fails to take the opportunity to 
satisfy the demands of the consignor to fulfil their obligation 
of disclosure so far as endorsed by the Court they will 
be in breach of their contractual obligation of disclo- 
sure. Therefore having failed to account for the loss of 
the goods and for the non-delivery thereof the Railway 
Company is liable. The decision of the lower Court awarding 
damages is therefore correct. Mr. Somasundaram objects to 
the award of interest from the date when the loss is alleged to 
have occurred. We think that the lower Court is not right in 
giving interest on damages from the date of the alleged toss. 
We therefore modify the decree of the lower Court by awarding 
interest at six per cent. on the amount of damages awarded 
from the date of the plaint. In other respects the decrees of 
the. lower Court are confirmed and the appeal are dismissed 
with costs. 


‘With regard to the memorandum of EREET T in 
Appeal No. 347 of 1931 we- think Mr.-Lakshmanna.is right 
in his contention in regard to the costs allowed to the secon 
defendant and we allow the appeal in regard thereto as we 
think that the award of costs is not justified. 


C. R. Ps. Nos. 463 to 471 of 1931. 

Following our judgment in Appeals Nos. 347 and 348 of 
1931, we dismiss these Revision Petitions with costs and fix 
the Advocate’s fee at Rs. 10 in each except in C. R. Ps. 
Nos. 465 and 468 where we fix it at Rs. 20 in each. 

K. C. Appeals and Revision 

è :— - Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR, Justice KING, 
Y. katunaan Reddy and others. . Petitioners*. (Accused) 
: v. a ; 
Kandra Balarami Reddy ~.. Respondent (Com- 
plainant). 


Indian Penal Code (XLV of 1860), S. 206—Accused harvesting standing 
crop which had been attached—Amin of Court protesting against action— 


* Cri. R. C. No. 862 of 1936, 
(Cri. R. P. No. 781 of 1936). 17th March, 1937. 
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The Court delivered the following 

Jupcment.—We are unable to support the order of the 
dearned Subordinate Judge in this case. The final decree in 

O. S. No. 15 of 1926 expressly provides for sale of item 6 to 
' discharge the debt due to the second defendant (appellant) 
under his prior mortgage. This is in pursuance of the provision 
in the preliminary decree declaring that he should be at liberty 
to apply for. . . . the sale of the mortgaged property 
(item 6). Whether that direction is right or wrong is not a 
‘question which can be discussed by a Court executing the 
decree. It is quite impossible to hold that the decree is merely 
‘declaratory of the rights of the second defendant. 

As for the point of limitation it cannot be said that the 
appellant’s application of 21st September, 1932, was not an 
application in accordance with law. There was no obligation 
on him, under O. 21, r. 11 of the Code of Civil Procedure, to 
produce a copy of the decree with the application. Under O. 21, 
r. 11 (3) of the Code of Civil Procedure the Court required 
him to produce a copy of the decree. He failed to do so and 
his application was accordingly rejected on 10th March, 1933. 
His application when made was perfectly ‘in accordance with 
law’ and the order of 10th March, 1933, was the final order 
on it. His present application dated 16th April, 1934, was 
therefore clearly in time. 

The appeal is accordingly allowed. The execution applica- 
tion must be restored to file and disposed of according to law. 
The contesting respondent, the plaintiff, will pay the appellant’s 
costs in both Courts. 

K.C. ——— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Sır Horace Owen COMPTON BEASLEY, Kt., 
Chief Justice. 

Velagaleti Veerayya .. Petitioner* (Defendant) 


v. 
Kandeppu Narasimha Rao by 
mother and next friend Venkata- 
subbamma and another .» Respondents (Plaintiffs). 


Provincial Insolvency Act (V of 1920), S. 78 (2)—Sutt on promissory 
note—Debt mentioned in schedule to insolvency petition—Period between ad- 
judication and annulment—Whether to be excluded in computing period for 
Jimitation—Promissory note must be ‘proved’ and not merely ‘provable,’ 


e* C. R. P. No. 1509 of 1935. 20th January, 1937, 
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Where the defendant filed a petition in insolvency on 5th March, 1930, 
but was adjudicated on 5th September, 1930, and subsequently the adjudica- 
tion was annulled on 31st August, 1932, and the date of the promissory note 
in respect of which the present suit was filed had been executed on 4th 
November, 1928, on the question whether the debt mentioned had been prov- 
ed under the Act so as to attract the operation of S. 78 (2), 

Held, that by the mere inclusion of the promissory note in the schedule 
to the insolvency petition, the debt was not proved under the Act. Sucha 
debt as that was at the most ‘provable’ in insolvency and nota debt ‘proved’. 
Lakshmi Baiv. Rukmaji Rao, (1934) 67 M.L.J. 45: 1-L.R. 57 Mad. 767, follow- 
ed. Hence the suit on the promissory note was barred by limitation. 


S. 78 (2) of the Provincial Insolvency Act only applies to debts ‘proved’ 
under the Act and not to debts ‘provable’. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree dated 18th April, 1935, of the Court 
of the Subordinate Judge of Tenali in S. C. S. No. 92 of 1934. 

G. Lakshmanna and G. Chandrasekara Sastri for Petitioner. 

V. Viswanatha Sastri for Respondents. 

The Court delivered the following 

Juoement.—S. 78 (2) of the Provincial Insolvency Act 
only applies to debts “proved” under the Act and not to debts 
“provable”. 

The facts of the case here as I understand them are that 
the defendant filed an insolvency petition on 5th March, 1930, 
and was adjudicated on 5th September, 1930. Subsequently 
the adjudication was annulled on 31st August, 1932. The 
date of the promissory note is 4th November, 1928. Therefore, 
unless S. 78 (2) can be relied upon by the creditor, the claim 
in the suit was barred by limitation. The facts appear to be 
that all that was done with regard to the suit debt was that it | 
was included by the insolvent in his schedule and nothing 
more. The learned Subordinate Judge holds that the debt 
was thereby ‘proved’ relying on the Calcutta decision and over- 
looking the decision in Lakshmi Bai v. Rukmaji Raol. He 


l also adds in further support of his view that he cannot imagine 


any better proof of the debt than its admission,.by the insol- 
vent by his including it in his schedule of debts. That no 
doubt is some evidence of the existence of the debt but never- 
theless the question still remains as to whether or not the debt 
has been ‘proved’ under the Act. In my view the debt is not 
proved under the Act by its mere inclusion in the schedule 


1, (1934) 67 M.L.J. 45: LL.R. 57 Mad. 767. e 
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of the insolvent. The matter has been fully dealt with in my 
own judgment in Lakshmi Bai v. Rukmaji Rao} and it is quite 
clear from it that such a debt as this is at the most a debt 
“provable” in the insolvency and not a debt ‘proved’. The 
lower Court was, therefore, wrong in its conclusion and the 
decree of the lower Court is therefore reversed and the suit 
dismissed as being barred by limitation. The Civil Revision 
Petition is allowed with costs here and in the lower Court. 


K. C. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Newsam. 


A. T. Lakshmi Ambalam .. Petitioner* (Counter-Peti- 
tioner) 
v. : 
Andiamma] .. Respondent (Respondent). 


Criminal Procedure Code (V of 1898), S. 488—Maintenance claim by a 
woman—No finding as to a valid marriage between the parties—Magistrate’s 
order to award maintenance without a definite finding, wrong—‘Living in 
adultery’ meaning of. 


Without a definite finding EETA there wasa valid marriage between 
the parties, a magistrate is not right in awarding maintenance to a woman on 
the basis that she had lived with the man for twelve years and also borne him 


a child. That is not the law. Only legally married women are entitled to 
maintenance, 


Again on the contention raised that the woman was ‘living in adultery’ 
and hence forfeited her right to maintenance, keld, that no man ought to 
desert and reject his wife and thus tempt her toan unchaste life and then 
resist her claim to be maintained by him on the ground of her unchastity. 


Ma Mya Khin v. N. L.Godenho, A.I.R. 1936 Rang. 446, relied on, 
Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-Divisional Magistrate of Devakottai 
dated 30th November, 1936, and made in M.C. No. 16 of 1936. 
K. S. Jayarama Aiyar and R. Ramasubbier for Petitioner. į 
„S. Ramachandra Aiyar for Respondent. 
The Public Prosecutor on behalf of the Crown. 
The Court made the following 


OrpER.—This is a petition praying that an-order of the | 


Sub-Divisional Magistrate, Devakottai, awarding Rs. 15 as 


1. (1934) 67 M.L.J. 45: LL.R. 57 Mad. 767. 
. Cr. R. C. No. 65 of 1937. 6th October, 1937. 
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Lakshmi maintenance to a woman and Rs. 5 as maintenance to her 
Ambalam daughter, be revised. 


v. 
Andiammal. eis : : : : 
The petitioner resisted the respondent’s claim for main- 


tenance on two important grounds. The chief ground was 
that the woman seeking to be maintained was not his lawful 
wife. The pleadings are not exactly explicit on the point but 
their meaning is quite clear. Thus, petitioner said in his state- 
ment “She was taken as wife by me 12 years ago, though there 
was no actual marriage”. There was a great deal of evidence 
on both sides on this question, but the Magistrate declined to 
give a definite finding. He seems to have been under the im- 
pression that a woman is entitled to maintenance if she has 
lived with a man as his wife for 12 years and has also borne 
him a child. That, however, is certainly not the law. Only 
legally married woman are entitled to maintenance. I must 
therefore send this case back to the lower Court for a 
definite finding after hearing both sides on the evidence already 
on record on the question whether there was a valid marriage 
between the parties. I may perhaps add that this Court will 
be very loath to interfere with such a finding of fact, for the 
party aggrieved by the finding may always file a suit. But this 
Court must interfere if a Magistrate awards maintenance to a 
woman and does not justify his action by a definite finding that 
she is the wife of the person ordered to pay her maintenance. 
For only wives are entitled to maintenance. The petitioner 
also pleaded that even if it be found that the woman is his | 
wife she is not entitled to maintenance because she is “living in 
adultery”. The only evidence of that offered was that she was 
expecting a baby which could not be his and had more than 
one lover. Now, I understand the phrase “living in adultery” 
to mean something quite different from living an unchaste life. 
The principle, it seems to me, is that a husband is absolved from 
P obligation to maintain his wife when his wife has a de facto 
| protector with whom she lives and by whom she is being 
maintained as if she were his wife. The obligation of a husband 
to maintain his wife arises from the anxiety of the legislature 
to protect deserted wives from the bitter necessity of earning 
a living by trading on their sex. That obligation however 
ceases when it has been voluntarily assumed by some man 
other than the woman’s husband. No woman can fairly claim 
a right to be kept by two men. But it obviously is not the law 
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that a man may desert and neglect his wife and thus tempt her 
to unchastity and then resist her claim to be maintained by him 
on the ground that she is unchaste. This view of the meaning 
of the words “living in adultery” receives support from Ma 
Mya Khin v. N. L. Godehnol. 


The lower Court’s order is set aside and the case remitted 
for disposal afresh on the evidence already on record in the 
light of the above remarks, that is, after recording a finding 
on the validity of the marriage. 


K.C. . Order set aside and case remitted. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. Justice BURN anp MR. Justice LAKSH- 
MANA Rao. i 


V. E. N. K. R. M. A. Ramanathan Chettiar 
Hukdar of Nagappa Chettiar Kattalai in 
the Sri Meenakshi Sundareswarar Devas- 
thanam, Madura . .. Appellant* 

f v. 

The Madura Sri Meenakshi Sundareswarar 
Devasthanam hy its trustee, R. Duraiswami i 
Naidu .. Respondent. 

Decree for settling a scheme—Court whether lable to be called upon to 
work it in execution. 

The trend of the decisions has been towards the view that once a decree 
settling a scheme has been passed the Court has done its duty and is not to be 
called upon in the execution department to make the scheme work, vide 
Vaithilinga Mudaliar v. Board of Control, Sri Thyagarajaswami Devasthanam, 
Tiruvarur, (1936) 71 M.L.J. 87: L.L.R. 59 Mad. 751. 

Appeal against the order of the Court of the Subordinate 
Judge of Ramnad at Madura dated 8th August, 1934, and 
made in E. A. No. 260 of 1933 and Auditor’s report of 
Nagappa Chettiar’s Kattalai in Madura, etc., Devasthanam for 
Faslis 1335 to 1340 in O. S. No. 36 of 1915 on the file of the 
Court of the Additional Subordinate Judge of Ramnad at 
Madura. 5 

M. Patanjali Sasiri for Appellant. ` 


K. Rajah Aiyar for Respondent. 





1. A.I. R. 1936 Rang. 446. 
ə* A. A. O. No. 14 of 1935. . - 27th-August, 1937. 
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The Court delivered the following 

JupGmMent.—In our opinion the learned Subordinate Judge 
took the correct view both as to the general principle and as to 
the particular case. There may have been some divergence of 
view in this Court in the past, as Mr. Patanjali.Sastri contends, 
but latterly the trend of the decisions has undoubtedly been 
towards the view that once a decree settling a scheme has been 
passed the Court has done its duty and is not to be called upon 
in the execution department to make the scheme work (vide 
Vaithilinga Mudaliar v. Board of Control, Sri Thyagaraja- 
swami Devasthanam, Tiruvaruri). With due respect to the 
learned Judges who have taken the other view, we think this is 
correct, and see no sufficient reason to accept Mr. M. Patan jali 
Sastri’s suggestion that the case should be laid before a Full 
Bench. 


In this case before us, we agree with the learned 
Subordinate Judge that the decree itself does not even purport 
to be executable. It provides in paragraph 4 that the Manager 
shall deposit the Kattalai funds (over Rs. 1,000) in a Bank, 
but it makes no provision for the decision of any dispute 
between the Manager and the hukdar as to the amount due to 
be deposited. 

In paragraph 9 it is ordered that there shall be an annual 
audit but no provision is made for scrutiny of the auditor’s 
report by the Court or for enforcing any conclusions arrived 
at by the auditor or the Court. 

As the learned Subordinate Judge observes there is nothing 
of an executable character in either paragraph 4 or paragraph 9 
of the decree. 

This appeal is accordingly dismissed with costs. 

K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VARADACHARIAR. 
Murugesa Mudali ... Petitioner* (1st Respondent-1st 
Defendant) 





v. 
Angamuthu Mudali ... Respondent (Petitioner-Plaintiff). 


Civil Procedure Code (V of 1908), S. 151 and O. 39, rr. I and 2—Disobe- 
dience to order of injunction when—Court’s order merely mentioning ‘interim 


1. (1936) 71 M.L.J. 87: I.L.R. 59 Mad. 751. 
* C. R. P. No. 1373 of 1935. 8th October, 19372 
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stay’—Petitioner taking delivery of land after notice of such order served on 
him—Whether there was disobedience of injunction punishable~Whether 
S.151 of the Code could be invoked in the circumstances of the case. 

The petitioner obtained a decree against K in O.S. No. 982 of 1928 for 
-vacant possession-of a piece of land on which part of a building stood. When 
the decree-holder went to take possession he was resisted by the respondent 
“herein and a Civil Miscellaneous Petition was filed to remove the obstruction 
so caused. An order for removal of obstruction was passed on 10th October, 
1932 and when the Amin went to carry out the order the respondent against 
whom order had been passed instituted a suit apparently under O. 21, r. 103 
against petitioner herein and he filed a Civil Miscellaneous Petition for an 
order restraining the petitioner herein by temporary injunction from execut- 
ing the decree in O.S. No. 982 of 1928 and thereby demolishing the building. 
The petition was under O. 39, rr. land 2 of Civil Procedure Code and S. 151 
of the Code. The District Munsif ordered ‘notice and interim stay’ after 
2>?.M. On the contention that there had been disobedience of the injunction 
said to have been passed in the Civil Miscellaneous Petition filed by the 
respondent herein when the potiones gave receipt of delivery of the 
property, 

Held, that the taking of the dalivei) implied in the passing of the 
delivery of receipt was not punishable as an act of disobedience of the injunc- 
tion. 

O. 39, r. 1, Civil Procedure Code, contemplates an injunction being 
granted only to prevent any property being wasted, damaged or alienated by 
any party to the suit or wrongfully sold in execution of a decree. This 
“would not include the new act of taking possession in execution of decree. 
‘When the Court's order merely stated ‘interim stay’ and the notice actually 
‘served on the petitioner did not make matters clear, there would be no justifi- 
cation for holding that the taking of delivery in those circumstances would 
amount to a disobedience of an injunction punishable under O. 39. 

Whatever may be said as to the power of the High Court to issue injunc- 
tion for other purposes and to punish disobedience thereof in exercise of its 
own inherent power as a Court of record, the power of Subordinate Courts 
must be found within the four corners of the Code and it would be too much 
to suggest that, when the Code has expressly dealt with injunction in O. 39, 
S. 151 can be invoked to add to the powers thus conferred. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of North Arcot at Vellore, dated 
26th September, 1935 and passed in C.M.A. No. 11 of 1935 
(LA. No. 1666 of 1932 in O.S. No. 414 of 1932 on the file of 
the Court of the District Munsiff of Ranipet). 

V.T. Rangaswami Aiyangar for Petitioner. 

A.C. Sampath Aiyangar for Respondent. 

The Court delivered the following 

Jupcment.—This revision petition arises out of an appli- 
cation to punish the petitioner for disobedience: of an injunc- 
tion issued by the District Munsiff’s Court at _Ranipet. At. will 
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be convenient to describe the parties with reference to their 
array here. l 

The petitioner had obtained a decree against one 
Kadirvelu Mudali, in O.S. No. 982 of 1928, for vacant posses- 
sion of a piece of land on which part of a building stood. 


When the decree-holder went to take possession, he was resisted 


by the present respondent and M.P. No. 618 of 1932 was. 
accordingly filed for removal of obstruction. An order for 
removal of obstruction was passed on 10th October, 1932 and 
it is agreed that early on the llth of October the Amin, to 


_whom the warrant to carry out that order had been entrusted, 


went to the locality which is about two miles from the Court 
premises to carry out that order. The evidence also shows. 
that the petitioner was present during the time that the Amin 


‘was carrying out that order. On the llth itself the respon- 
dent, against whom the order on M.P. No. 618 of 1932 had 


been passed, instituted O.S. No. 414 of 1932 apparently under 
O. 21, r. 103 and on the same day he filed M.P. No. 1666 of 


‘1932 for an order restraining the defendant by a temporary 
injunction from executing the decree in O.S. No. 982 of 1928 
and thereby demolishing the building and taking possession of 
‘the same until disposal of the suit. The petition purported to 


be under rr. 1 and 2 presumably of O. 39, Civil Procedure 
Code and S. 151. This came on for orders some time after 
2 r.m. on the 11th and the District Munsiff passed an order 
“notice and interim stay ”. 


The trouble in this case arises from the informal terms of 
the order on the injunction petition. A reference to Appendix. 
F, Form No. 8 of the Civil Procedure Code will show how 
temporary injunctions are expected to be framed. The order 
actually served on the petitioner does not correspond to the 
terms of Form No. 8. It stated that an order of interim stay 
had been passed in respect of the execution of the decree 
in O.S. No. 982 of 1928 and proceeded to add that the peti- 
tioner was accordingly bound not ‘to do so. It is common 
ground that even before 2 r.m. on the 11th some portions of 
the building on the site in question had been demolished and it 
is also admitted by the petitioner that at about 6 p.m. that 
‘evening he took formal delivery in terms of the receipt filed in 
this case. ` There was some question: raised as to when the 
‘order of injunction was served on the- petitioner, but I seg no 
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reason for not accepting the finding of the District Court that 
it must have been served upon him between 3 and 3-30 P.M. 
The learned District Judge himself finds that after service of 
this notice the petitioner must have gone to his vakil at Ranipet 
and taken his advice as to the further course to be followed. 
It also appears from the evidence that even during the peti- 
tioner’s absence, as the petitioner’s vakil in the main case was 
present when the temporary injunction petition came on for 
orders before the District Munsiff at 2 r.m., the District 
Munsiff orally informed the petitioner’s vakil of the order that 
he was passing. It may therefore be presumed, as stated by 
the District Munsiff, that when the petitioner went to consult 
his vakil, the vakil would have advised him not to disobey the 
injunction. I do not therefore see sufficient reason to think 
‘that any demolition was likely to have taken place after 
the service of the order upon the petitioner. 


The District Munsiff however thought that the passing of 
the receipt of delivery and the act of taking delivery therein 
implied amounts to a “technical” breach of the injunction and 
curiously he added that. it was significant that the petitioner 
went to the scene even on the next day, as though that will 
amount to a breach of the injunction. As in his view, the dis- 
obedience was only technical, he directed that the petitioner 
should be imprisoned for a week. The learned Judge on 
appeal disagreed with the view that the disobedience was only 
technical, but I cannot help thinking that the learned Judge 
has been carried away by his opinion that even apart from the 
injunction the act of demolition was high-handed and unautho- 
rised from beginning to end, because he thought that the order 
passed on M.P. No. 618 of 1932 did not warrant it. It 
is unnecessary for me to canvass the correctness of this con- 
clusion, because that is not a matter that arises for considera- 
tion in this proceeding. We have only got to see whether there 
has been any disobedience of the injunction said to have been 
passed in M.P. No. 1666 of 1932. 


I am unable to agree with the view that the taking of 
delivery implied in the passing of the delivery of receipt is 
punishable as an act of disobedience of the injunction. O. 39, 
r. 1, Civil Procedure Code, contemplates an injunction being 
granted only to prevent any property being wasted, damaged 
or glienated by any party to the suit or wrongfully sold in exe- 


Murugesa 
Mudali 


v 
-Angamuthu 
Mudali. 


Murugesa 
Mudali 


LA 
_Angamuthu 
Mudali. 


892 THE MADRAS LAW JOURNAL REPORTS. [1937 


cution of a decree. This certainly would not include the mere 
act of taking possession in execution of a decree. I am aware it 
has been sometimes held that 0.39, rr. land 2 are not exhaustive 
of the Court’s power to grant a temporary injunction—see 
Vidyapurna Thirthaswamy v. The Vicar of Suratkal Churchi, 
Adaikkala Thevan v. Imperial Bank, Madura Branch2 and 
Kanshi Ram v. Sharaf Dinè. A different view was taken in 
Nasarvanji v. Shahajadi Begama and I must add that the 
cases which held that O. 39 is not exhaustive do not seem to 
have given due weight to the words “if it is so prescribed’ 
recurring in the opening paragraph of S. 94 of the Code. 
“Prescribed” in that section undoubted means ‘prescribed by 
the rules’, Whatever may be said as to the power of the High 
Court to issue injunction for other purposes and to punish dis- 
obedience thereof in exercise of: its own inherent power as a 
Court of record, the power of Subordinate Courts must be 
found within the four corners of the Code and it seems to me 
too much to suggest that, when the Code has expressly dealt 
with injunctions in O. 39, S. 151 can be invoked to add to the 
powers thus conferred. I do not however discuss this question 
further because, even assuming for the sake of argument that 
the Court has such power, I have still got to see what the order 
in this case was and whether there was any reason for the 
petitioner to assume that the Court granted an injunction 
wider in scope than O. 39, r. 1 contemplates. 

As I have stated already, the Court’s order merely stated 
“interim stay” and the notice actually served on the petitioner 
did not make matters clearer. Whether a delivery taken after 


-an order of that kind will not be void in law is another matter; 


but I see no justification for holding that the taking of delivery 
in those circumstances will amount to a disobedience of an 
injunction punishable under O. 39. If I were satisfied that 
even after 3-30 p.m. on the 11th October, the petitioner was a 
party to any further demolition, I should not have hesitated to 
deal with himas he deserved. But though the respondent 
alleged and sought to prove that the demolition continued up to 
10 P.M. that night and even for a part of the next day, neither 
Court has accepted that version, and both the Courts have 








Wl. be ‘L (1917) 7 L.W. 328, 
"2, (1925) 50 M.L.J.401. 3. (1922) 73 I.C. 909. 
re a (1922) L.R. 46 Bom. 939, 7 
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based the order against the petitioner only on the ground that 
he took delivery after service of the injunction order. I am 
unable to hold that this conduct of the petitioner will amount 
to a breach of the injunction. On this ground, I set aside the 
order of the Courts below, but as the petitioner has undoubted- 
ly acted in haste and has been in some degree responsible for 
bringing about this situation, I make no order as to the costs 
of this Civil Revision Petition. 
K. C. l Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice HORWILL. 
Sri Venkataramanaswami Temple at 
Kanampalli by its present trustee, 





Kunchi Padmanabha Aiyar .. ` Appellant* 
(Plaintif) 
v. 
Ramaswami and others .. Respondents 
(Defendants). 


Archaka—Hundi collections—Cash claimed by ‘Archaka as belonging to 
him—Origin of practice not known—Evidence available speaking to the prac- 
tice—Presumption in favour of the practice as not opposed to public policy. 

Where the question was whether the practice that the Archaka of a 
temple should take the whole of the Hundi collections for his own mainten- 
ance expenses and for the expenses of the pooja was an_ illegal practice 
opposed to public policy, 

Held, that though nothing was known of the origin of the practice and no 
evidence existed of any agreement entered into between the trustees and the 
Archakas permitting the Archakas to appropriate the moneys, since as 
all that was known was that the practice had been in existence as long as wit- 
nesses could remember and no instance had been given of any occasion on 
which the Archakas had not appropriated the money, it could be said, that 
the presumption of a legal origin to the practice was neither unreasonable nor 
against probabilities arising from the evidence. 


Sri Mahant v. Govindacharlu, (1934) 68 M.L.J. 295, followed and Venkata- 


ramana Aiyangar v. Kasturiranga Atyangar, (1916) 31 M.L.J. 777: I.L.R. 40 
` Mad. 212 (F.B.), referred to, 


Appeal against the decree of the Court of the Subordinate 
Judge of Salem in Appeal Suit No. 141 of 1934 preferred 
against the decree of the Court of the District Munsiff of 
Krishnagiri in Original Suit No. 265 of 1932. 

B. Somayya for Appellant. 

C. S, Venkatachariar and D. Ramaswamy Aiyangar for 
Respondents. 
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. The Court delivered the following 


Jupemenr.—The question argued in this appeal is whe- 
ther the practice that the Archaka should take the whole of the 
Hundi collections for his own maintenance expenses and for 
the expenses of the Pooja is an illegal practice opposed to 
public policy. The first Court, on the authority of Venkata- 
ramana Aiyangar v. Kasturiranga Aiyangar!, thought it 
was; but the appellate Court has thought that the more 
recent case Sri Mahant v. Govindacharlu2 shows that 
appropriation by Archakas of a fixed portion of the Hundi 
collections is not necessarily an illegal practice. 


Mr. Somayya has taken me through Venkataramana 
Aiyangar v. Kasturiranga Aiyangar! at some length to try to 
satisfy me that the factsof that case fully resemble those in 
the present case; but it would appear that in Venkataramana 
Aiyangar v. Kasturiranga Aiyangar\ the Archakas at no time 
claimed a right to appropriate the Hundi collections except on 
the ground that such an appropriation was necessary for the 
maintenance and proper performance of the ceremonies con- 
nected with the temple. It also appears in that case that the 
Government, apparently then representing the temple, interfered 
from time to time with the appropriation of the collections by 
the Archakas and only allowed them to enjoy it because they 
were satisfied that it was necessary in.the interests of the 
proper performance of the ceremonies of the temple. The 
agreement which subsequently came up for consideration in 
that case was one entered into between. the trustee and the 
Archakas whereby the Archakas were to appropriate the collec- 
tions and give to the temple the sum of Rs. 300. It was held 
that the trustee had no authority to make a permanent arrange- 
ment of this kind and that it was a breach ‘of trust to do so. 
In Sri Mahant v. Govindacharlu2 there was also a practice 
whereby the Archakas appropriated a fraction of the Hundi 
collections, and out of that sum they had to maintain 
themselves and perform certain poojas and other ceremonies. 
Varadachariar, J., held that such a practice was not repugnant 
to Hindu ideas and that when the origin of the practice was 
unknown, it must be assumed to be a legal one. The presumption 
of a legal origin is a rule of convenience; for if there were no 


1. (1916) 31 M.L.J. 777: LL.R. 40 Mad. 212 (F.B.). 
f 2. (1934) 68 M.L.J. 295. 
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such presumption, it would be impossible in many cases to 


decide what the rights of parties were. Their Lordships of- 


the Privy Council, in considering this matter in Magniram 
Sitaram v. Kasiurbhai Manibhai! and Mahammad Mazaffar-al- 
Musavi v. Jabeda Khatun? recognised the propriety of 
applying this rule, provided that the presumption of legal 
origin was practicable and reasonably capable of being 
presumed without doing violence to the probabilities of the 
case. In the case before us, nothing is known of the origin 
of this practice, and no evidence exists of any agreement 
entered into between the trustees and the Archakas permitting 
the Archakas to appropriate this money.. All that we know is 
that the practice has been in existence as long as witnesses can 


remember and no instance has been given of any occasion on. 


which the Archakas have not appropriated this money. It 
cannot be said that the presumption of a legal origin to the 
practice is unreasonable and against the probabilities arising 
from the evidence. The lower Court was 3 therefore justified 
in presuming a legal origin. 

It may be mentioned, although the matter is not of 
any great importance, that the Archaka does not claim every 
thing that is put in the Hundi; but only the cash. Certain 
saffron coloured pieces of cloth with coins tied in them, etc. 
and gold and silver articles are also placed in the Hundi; and 
the Archaka does not deny that this P belongs to the 
temple. 

There is only one exhibit in the case that has any 
bearing on the case, and that is Ex. K. It bears the date 10th 
December, 1909 and purports to be a patti signed by one 
Balaji Rao, presumably the manager of the temple for that 
year, setting out the expenses incurred for the payment of 
servants for the necessary services of the temple. In 
accordance with that patti the Government made a grant of 
Rs. 81-11-2; but it does not appear that it was expected that 
the money should be spent in precisely the manner set out in 
Ex. K. Ex. K purports to be rather an estimate of the 
expenses that had been met by the State before the British 
Government assumed power, or, at any rate, the expenses of 
the temple which.the present Government felt it their duty to 





1. (1921) 42 M.L.J. 501: L.R. 49 LA. 54: LL.R. 46 Bom. 481 (P.C.). 
- 2. (1930) 58 M.L.J. 641: L.R. 57 LA. 125: LL.R. 57 Cal. 1293 (P.C.). 
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meet. Ex. K shows'that the maintenance of the Archakas. 
was estimated at Rs. 17-12-5, and certain other sums were. 
allowed for the performance of the daily.pooja and so on. 
Presumably, the claim of the Archakas is that they should be 
entitled to whatever sum is placed in the hundi, subject to the 
minimum of this sum granted by the Government in accord- 
ance with this patti. Ido not think there is anything in 
this patti which would limit the right of the Archakas to 
Rs. 17-12-5 remuneration; and in fact Mr. Somayya has. 
fairly conceded that if the Archaka is not entitled to the 
Hundi collections further relief would have to be granted to 
him. : 
I therefore agree with the lower appellate Court and dis- 
miss this appeal with costs. : 


K. C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL, 


K. Venkatesa Sastrigal, Manager of a 
joint Hindu family consisting of 
himself, and younger brothers and 
others ; i .. Appellants* (Legal 
, representatives of the 
2nd defendant, 3rd 
defendant, 4th defen- 
dant, 7th defendant 
and nil nil) 
ar l . : 
Krishna Aiyar ©- .. Respondent (Plaintiff). 


Costs—Morigage suit—Mortgagor filing written statement but remaining 
ex parte—Puisne morigagees, other defendants, in the suit—Support by 
them of the first defendant’s written statement—Liability in costs. 

In a mortgage suit where the mortgagor who was the first defendant 
remained ex parte but the puisne mortgagees supported the first defendant's 
written statement denying his liability, on the question of costs, 

Held, that when the second defendant had so completely identified him- 
self with the first defendant and had opposed the grant of the decree by 
taking a leading part even when the first defendant had been e+ parte, it would 
be difficult to hold that the trial Court was.not justified in declaring that the 
defendants who had opposed the suit should beas fully liable for costs as 
the first defendant (mortgagor) himself. 


* Appeal No. 142 of 1932, | -10th September, 1987. 
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Venugopalachariar v. Padmanabha Row, (1915) 29 M.L.J. 120, distingui- 
shed. 
Appeal against the decree of the Court of the Subordinate 
Judge of Ramnad at Madura in O. S. No. 260f 1931. 


K. Balasubramania Aiyar for Watrap S. Subramania 
Aiyar for Appellants. 


P. S. Narayanaswami Aiyar for Respondent. 


The Court delivered the following 


Jupcment.—In this mortgage suit the first defendant was 
the mortgagor; the second and third defendants were puisne 
mortgagees; the fourth defendant was the purchaser of the 
equity of redemption of the greater number of the items mort- 
gaged; and the seventh defendant was the purchaser of one 
item. The first defendant filed a written statement denying 
his liability and then remained ex parte. The other defen- 
dants mentioned above supported the written statement of the 
first defendant. The third defendant made a special claim to 
priority and the seventh defendant raised a number of pleas in 
connection with the item of property that he had purchased. 
In the decree in the suit the lower Court made defendants 1, 
2, 3, 4 and 7 all personally liable for costs on the ground that 
defendants 2 to 4 and 7 supported the first defendant in resist- 
ing the plaintiff’s claim. Defendants 2 to 4and 7 appeal 
against the decree for costs. 


It has been argued that in a mortgage suit no person but 
the mortgagor can be made personally liable for costs. If 
that contention were correct it would lead to very anomalous 
results, as the mortgagor might admit the plaintiff’s claim and 
all the resistance come from the other parties to the suit, who 
would not if this argument, were correct be liable for costs at 
all. Venugopalachariar v. Padmanabha Row! has been quoted 
as an authority for this peculiar position. That was also a 
mortgage suit; but the decree contained a declaration of the 
personal liability of the second defendant (who was not the 
mortgagor) for the plaintiffs’ costs in case the sale proceeds 
were not sufficient to pay them as well as the mortgage money. 
The argument was there accepted that O. 34, r. 6, Civil Pro- 
cedure Code, which relates to the recovery of any balance due 
on a mortgage after the sale, does not make any provision for 
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recovery from any person personally other than the mortgagor 
because the word defendant in r. 6 means only the mortgagor. 
It was a purely technical argument and it turned on the inter- 
pretation of r.6. In the present case however there is no 
need for recourse to r. 6 and no reason has been given why 
the Court in the exercise of its usual discretion with regard to 
costs cannot make any person who is a party to the suit liable 
for a part or the whole of the costs. 


Although it appears from the record that it was the second 
defendant’s counsel who was responsible for most of the cross- 
examination of the plaintiff’s witnesses and for leading the 
evidence against the plaintiff, yet it is difficult to distinguish 
between the responsibilities of the second defendant and the 
other appellants. It often happens that a particular defen- 
dant’s counsel cross-examines the witnesses; and if his cross- 
examination is sufficient there is no necessity for further cross- 
examination by the counsel for the other defendants. Similarly, 
one defendant, upon whose peculiar knowledge of the facts 
the defendants rely, may lead evidence; but if it appears that 
the other defendants are supporting the defendant who is doing 
the spade work on behalf of all of them, there is no reason or 
equity why those other defendants should not beas fully liable 
for costs as the defendant whose counsel is responsible for 
most of the cross-examination and for the leading of the evid-' 
ence on behalf of the defendants. I therefore find myself 
unable to agree that some distinction should have been made 
by the lower Court between the case of the second defendant 
and those of the remaining appellants. 

It is further argued that in any event the appellants ought 
not to have been saddled with the costs of the institution of 
the suit—the argument being that in any event it was necessary 
to institute a suit and to pay the necessary costs of institution, 
namely, court-fee, vakalat-fee, and so on, and , that the fact- 
that the appellants intervened and opposed the granting of the- 
decree would at the most only make them liable for such costs 
as might have been incurred after the institution of the suit.. 
There is no doubt some force in this argument; but when’ 
another defendant so completely identifies himself with the 
mortgagor and, as in this case, goes to the extent of opposing. 
the grant of the decree even when the mortgagor was ev. parte,- 
it is difficult to hold that the trial Court is not justified ein 
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declaring that those defendants who opposed-the ‘suit should be 
as fully liable for costs as the mortgagor himself. I do not 
therefore feel justified in interfering with the eiseregon of the 
trial Court in the matter of costs. 


The result is that this appeal i is dismissed witli costs. 
K.C. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Original Testamentary Jurisdiction. ] 


PRESENT :-Mr. Justice VENKATASUBBA Rao. 


In the matter of The Estate of C. Govindaswamy 
(Deceased) .* 
Court-fees—Probate duty—A pplication made in forma pauperis—Power 


of Court to award relief—Probate duty payable as first charge on estate 
—Madras High Court Original Side Rules, O. 8, r. 14— Applicability to pro- 


ceedings for probate—Court-Fees Act (VII of 1870), S. 19-l—Effect—Civil’ 


Procedure Code (V of 1908), O. 33, r. 10. 


O. 8, r. 14 of the Madras High Court Original Side Rules, which relates 
to ‘paupers’, refers not only to suits but also to proceedings. An application 
for probate is clearly a proceeding within the meaning of this rule, and it is 
-open to the Court not only to entertain the application in forma pauperis, but 
also to make a further order granting probate to the applicant without 
payment by him of the requisite court-fee under Art. 11 of Schedule I of the 
‘Court-Fees Act. “On this point the provisions of S. 19-I of the Court-Fees 
Act should be reasonably interpreted and the policy of the pre-existing law. 
-cannot be taken to have been altered thereby. In such cases, on the analogy 
of O. 33, r. 10, Civil Procedure Code, the Government has a first charge ‘on 
the subject-matter of the pauper petition, that is, on the estate of the 
-deceaséd. 


In re Will of Dawubai, (1893) LL. R. 18 Bom. 237, relied on. 

Application praying for an order permitting the petitioner 
herein to file probate proceedings in forma pauperis.. 

G. A. Chellaiya Nadar for Petitioner.. - - 

G. Subramania Aiyar instructed by the Government 
Solicitor on behalf of the Government. 

The Court delivered the following ` 

JUDGMENT. —A novel question has been raised for which 
no precedent exists in this Court. This is a petition for 
probate. The petitioner says, he is a pauper and that is not 
disputed. The question raised, is, whether. an order can be 
made granting him probate before payment by him of the 
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succession duty. S. 19-I of the Court-Fees Act reads thus: 


“No order entitling the petitioner to the grant of probate or letters of 
administration shall be made upon an application for such grant until the 
petitioner has filed in the Court a valuation of the property in the form set. 
forth in the third schedule, and the Court is satisfied that the fee mentioned 
in No. 11 of the first schedule has been paid on such valuation.” 

This, in short, enacts that no order granting probate shall 
be made until the Court is satisfied that the proper fee has 
been paid. It is in terms mandatory. But does this mean that 
the rules relating to paupers are inapplicable to petitions for 
probate or letters of administration ™ O. 8, r. 14 of the Originak 
Side Rules dealing with “paupers”, refers not only to suits but 
also to proceedings. It provides for applications for leave to. 
sue or institute proceedings in forma pauperis. An application 
for probate is clearly a proceeding within the meaning of this 
rule. 


Let me take another provision of the Court-Fees Act, 
which is equally imperative. S. 6 says that no document 
chargeable with a court-fee shall be received by any Court 
unless such fee has been paid. This provision does not stand 
in the way of a person being given leave to sue in forma 
pauperis. In fact S. 6 of the Court-Fees Act is subject to, and 
controlled by, O. 33 of the first schedule, Civil Procedure Code 
and S. 141, Civil Procedure Code. O. 33 relates to suits by 
paupers and r. 8 exempts a plaint filed by a pauper, from pay- 
ment of court-fee. Under S. 141, the procedure relating 
to suits by paupers, extends to proceedings also. In spite, then, 
of S. 6 of the Court-Fees Act, a Court can in the case 
of paupers, receive plaints bearing no stamps. I see no reason 
for holding that a different result follows from the wording of 
S. 19-I. It cannot be said that it is more mandatory (if such 
an expression is permissible) than S. 6. S. 19-I must be 
reasonably interpreted. What it enacts is, that the succession 
duty should be paid before, and not after, the order granting 
probate. This section was inserted by Act XI of 1890, which 
amended the Court-Fees Act. Duty was being collected, not 
on the applications for, but on the grants of probate or letters 
of administration; and in certain cases, it was found that 
persons were satisfied with merely obtaining an order on their 
petitions, without actually taking out probate or letters of 
administration. It was with a view to guard against this 
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evasion, that S. 19-I was inserted. This section thus pres- 
cribes as to when the court-fee is to be paid, and not by whom. 


Moreover it must not be needlessly assumed that the law 
was intended to be altered. 

“ General words are not to be so construed as to alter the common law, 
or the previous policy of the law, if a sense or meaning can be applied 
to them consistent with the intention of preserving the existing policy 
untouched.” (Halsbury’s Laws of England, Vol. 27, page 152.) 

I find that my view receives support from In re Will of 
Dawubail. The headnote in that case reads thus: 

““ Where an executor is not in possession of the property of his testator 
and cannot get possession of it, and where he has not himself the means of 
paying the necessary fees, he may be allowed to petition for, and, if entitled 
thereto, to obtain probate in forma pauperis” 

The reasoning in that case is not impaired, as I have 
shown, by tlie subsequent amendment which inserts S. 19-I 
in the Court-Fees Act. 


The question then arises, does the exemption extend 
to the succession duty payable? If a plaintiff is allowed to sue 
as a pauper, the only court-fee he is bound to pay is, what is 
payable, for service of process, he being relieved from paying 
ail other court-fee (O. 33, r. 8, Civil Procedure Code). All 
fees chargeable under the Court-Fees Act, are, by virtue of 
S. 25, to be collected by stamps. Thus, the Act makes no 
distinction between succession duty and other species of 
court-fee. It follows from this, that in the case of a 
pauper applicant for probate, the exemption extends also to 
succession duty. 


Lastly remains the question, how are the Government’s 
‘interests to be safeguarded? On the analogy of O. 33, r. 10 of 
the Code of Civil Procedure, I hold that it has a first charge 
on the subject-matter of the petition, that is, the estate of the 
deceased. 


"B: V. V. Order made. 





1. (1893) I.L.R. 18 Bom.:237. i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice LAKSHMANA Rao, 


Sina Thana Navana Nachiappa ys 
Chetty .. Petitioner* (Accused) 
v. 


`M. Nachiappa Chettiar .. Respondent (Complainant). 


Criminal Procedure Code (V of 1898), S. 503—Issue of commission to 
witness in Burma—Whether permissible. 

S. 503 of the Code of Criminal Procedure does not empower the District 
Magistrate to issue a commission for the examination of any witness beyond 
British India or the territories of any Prince or Chief in India, where there is 
an officer representing the British Indian Government. Burma has now 
ceased to be a part of British India and a District Magistrate in British India 
is therefore not competent to issue a commission for the examination of a 
witness in Burma. 

Empress v. Moorga Chetty, (1881) LL.R. 5 Bom. 338 (F.B.) and 
Emperor v. Corporal Allen, (1909) 10 Cr.L.J. 571, referred to. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order. 
of the Court of the District Magistrate of Ramnad dated 12th 
June, 1937, and made in L. Dis. 474 of 1937 in C. C. No. 23 
of 1937, Sub-Divisional Magistrate, Devakottai. 

N. Suryanarayana for Petitioner. 

T. L. Venkatarama Aiyar for Respondent. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the 
Crown. 

The Court made the following 

OrprER.—This is an application to revise an order of the 
District Magistrate refusing to issue a commission for the 
examination of a witness in Burma and the sole question for 
determination is whether the District Magistrate has jurisdic- 
tion to issue the commission. S. 503 of the Code of Criminal . 
Procedure does not empower the District Magistrate to issue a 
commission for the examination of any witness beyond British 
India or the territories of any Prince or Chief in India, where 
there is an officer representing the British Indian Government, 
vide Empress v. Moorga Chetty! and Emperor v. Corporal 
Allen? and it is not disputed that Burma has ceased to be part 
of British India. The existence of Magistrates in Burma to 





* Cr. R. C. No. 384 of 1937, ae 30th September, 1937. 
‘Cr. R. P. No. 352‘0f 1937.. `. ` es 7 
1. (1881) LL.R. 5 Bom. 338 (F.B.): `-  .` 2. (1909) 10 Ce.L.J. 581; ` 
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whom ‘commissions might issue if permissible under the Code 
of Criminal Procedure has no bearing and it follows that, the 
District Magistrate has no power to, issue the Commission. 
The Revision Petition therefore fails and is dismissed. 


B: V. V. . — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE VENKATARAMANA Rao. 


R. S. Sankaranarayana Reddiar .. Petitioner* (Plaintiff) 
v. 
The Taluk Board of Aruppukottai 
through its president and another .. Respondenis (Defen- 
` ze dants). 


Madras Local Boards Amendment Act (XI of 1930),—Rules under 
rill-A (5)—Levy of profession tax—Notice to produce accounts not the notice 
-proper for levy.of tax—Basts of taxation—R.12 to Act XI of 1930—Noti- 
fication of Government under that rule —Whether proper. 


` It is welt settled that where a Local Board empowered to levy a fax 
adopts a basis different from that specified by the Act, which gives them the 
„power, the levy is ultra.vires. [Vide Municipal Council of Mangalore v. The 
Codial Bail Press, (1903) 14 M.L.J.410: LL.R. 27 Mad. 547.] 


Where profession tax was levied on the petitioner for two half-years, 
the half year ending with 30th September 1930 and the half year ending with 
31st March 1931 by a Taluq Board and notices of demand were served on the 
petitioner for each half year’s levy but he failed to prefer an appeal soon after 
the service of notice with reference to the half year ending with 30th 
September 1930 and did it only after service of notice with reference to the 
second half year for both the half years after paying the taxes levied, and the 
appeal was filed on 11th May 1931, the date of service of notice being 10th 
-April 1931 and the 10th May being Sunday, on the questions (J) that no notice 
-was served on the petitioner calling on him to furnish a return as required 
“by r. ll under the Madras Local Boards Act.as amended by Act XI-of 1930 
and (2) that the basis of taxation was wrong as being in contravention of 
r. 11 of Sch. IV of the, said Act. 


- Held, that because a notice was given to the petitioner to produce his 
accounts, which the President had no power to call for under cl. (5) of 
r. 11-A, therefore it must bé taken that provisions of r. 11-A were not com- 
plied with. $ . 3 

. Held, javier, that the basis of taxation on the notification of the Govern- 
quent ‘under r. 12 of the Madras Act XI of 1930 which dispensed with notices 
in respect only of the half years ending with 31st March, 1931 and 30th Sep- 
ternber,1931 was not proper, as it was prima facie inapplicable to the half year 
ending with 30th Sep. 1930 as well as extremely doubtful if r. 12 could em- 
power the Government to issue the notification in question regarding. the 
‘half years ending with April 1931 and assuming even that the Government 
-had power to do so, the basis of taxation indicated in r. 11 should be the 
one- followed, 
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Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the decree of the Court of the Subordinate Judgeof Devakottai 
in A.S. No. 37 of 1933 preferred against the decree of the 
Court of the District Munsiff of Ramnad in O.-S. No. 51 of 
1932. 

A. Swaminatha Aiyar for Petitioner. 

V. Ramaswami Aiyar for Respondents. 


The Court delivered the following 

JupcmMEentT.—The question in this Civil Revision Petition 
relates to the legality of the profession tax levied on the peti- 
tioner for two half years, i.e., the half year ending 30th 
September 1930 and the half year ending 31st March 1931, by 
the Taluk Board of Aruppukottai in Ramnad District. The 


‘amount levied was Rs.-100 for each half year; notices of 


demand were served on the petitioner for each half year’s levy. 
He failed to prefer an appeal soon after the service of notice 
with reference to the half year ending 30th September 1930, 
but he did it only after the service of notice with reference to 
the 2nd half year, for both half years after paying the taxes 
levied. The appeal was filed on the 11th May 1931, the date 
of service of notice being 10th April 1931 and the 10th May 
being Sunday. The president of the Taluk Board rejected the 
appeal as time barred, without placing the memorandum of 
appeal before the Board ashe was bound to. This action of 
the president is not justified before me; the levy is impeached 
as not being in accordance with the provisions of the Local 
Boards Act and the rules framed thereunder. 

Two main grounds are alleged, namely: 

(i) No notice was served on the petitioner calling on him 


to furnish a return as required. by r. 11-A of the Madras Local 


Boards Act, as amended by the Madras Act XI of 1930; 
(ii) The basis of taxation is wrong as being in contra- 


vention of r. 11 of Schedule IV of the said Act., 


The learned District Munsiff, who tried the suit, -found 
that no notice under r. 11-A was served and that no evidente 


‘was adduced by the Taluk Board to prove that such a notice 


was served. The learned Subordinate Judge did not speci- 
fically give a finding in regard thereto, but only observed that 


the plaintiff admitted that a notice was given... On a. reference 
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to the plaintiff’s evidence, it will be seen that notice was given 
to him to produce his accounts, which the President had no 
power to call for under cl. (5) ofr. 11-A. Therefore it must 
be taken that the provisions of r. 11-A were not complied with. 
It is not disputed that the said rule would be applicable to the 
case but for a Government notification to which I shall pre- 
sently refer. Prima facie the levy would be illegal; so found 
the learned District Munsiff. But the levy was sought to be 
justified in appeal on the ground that the Taluk Board was not 
bound to give a notice under r. 11-A having regard to the 
Government notification issued on the 6th October 1931 long 
after the levy. This contention prevailed with the Subordinate 
Judge who reversed the decision of the District Munsiff. The 
said notification runs thus: , 


“In exercise of the powers conferred by S.179 of the Madras District 
Municipalities Act, r. 12 of the Schedule to the Madras Local Boards 
(Amendment) Act, 1930: (Madras Act X of 1930), (Amendment) Act, 1930 
(Madras Act XI of 1930) Governor acting with Ministers is hereby pleased 
notwithstanding anything contained in the said Act, to direct that chairman 
of Municipal Councils, Presidents of Panchayats shall have power and shall 
be deemed to have had power until 30th September, 1931, to levy 
proféssion tax on companies and persons in respect of the half years 
ending 31st March, 1931 and 30th September, 1931, respectively, without 
serving the notice required by sub-r. (1) of r. 19/11-A of Schedule IV to the 
Madras District Municipalities Act, 1920 (Madras Act V of 1920).” 


Madras Local Boards Act (Madras Act XIV of 1920).” 


This notification purports to have been issued under r. 12 
of the transitional provisions of Madras Act XI of 1930. The 
said rule is to this effect: 


“Tf any difficulty arises as to the first constitution or re-constitution of 
any Local Boards after the commencement of this Act or otherwise in first 
giving effect to the provisions of this Act or of the said Act as amended by 
„this Act, the Local Government as occasion may require, may by order do 
anything which appears to them necessary for the purpose of removing the 
difficulty.” ` 


Prima facie the notification cannot apply to the half year 
ending 30th September 1930. In regard to the half year ending 
31st March, 1931, it is extremely doubtful if r. 12 could em- 
power the Government to issue the notification in question. 
Assuming however that the Government had the power to do so, 
it seems to me that the basis of taxation indicated in r. 11 
should be followed. R. 11 clearly says that “the income shall 
be deemed’ to be” on a certain basis and in the case of a person 
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assessed to income-tax for the year comprising the half yearin 
question, “one half of the amount at which the profits and 
gains” of the business of the person against whom the levy is 
sought to be made “are computed under S. 10 of the Indian 
Income-tax Act, 1922, for the purpose of assessing the income- 
tax”. Itis not disputed that the petitioner was assessed to 
income-tax for the year 1930-1931 (vide Ex. A-1). The 
Taluk Board must therefore be deemed to have disregarded the 
basis enjoined on them under the Act and the rules. It is well 
settled that where a Local Board empowered to levy a tax adopts 
a basis different from that. specified by the Act, which gives 
them the power, the levy is ultra vires (Vide Municipal 


Council of Mangalore v. The Codial Bail Press.) The levy is 


thus illegal in this case. I therefore reverse the decree of the 
learned Subordinate Judge and restore that of the District 
Munsiff. I direct each party to bear his or their own costs 
throughout. 


K.C. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VARADACHARIAR, AND MR. 
Justice HorwILL. 


Narayanaswami Mudaliar and others .. Appellanis* (Defen-' 


dants) 
v. 
Ratnasabapathy Mudali and another .. Respondents (Plain- 
tifs). 


Hindu Law—Earnings of father—No accounts to show he kept them 
separate from joint family property—No presumption as to blending so as 
to impress the entire property with the nature of foin family properiy—Will 
disposing of his properties, valid. 


Ina suit for partitition of the estate of S by the minor plaintiffs, the 
sons of S by his 3rd wife, against the defendants, the sons of S by his 1st 
and second wives, a will executed by S on 17th October, 1927, two months 
before his death, was attacked on the ground that all the properties in S’s 
possession were joint family properties and that the will was accordingly 
invalid, on the question whether any of the plaint properties were the self- 
acquisitions of the deceased S since S had put in the common hotchpot all 
his self-acquisition in the shape of income from his calling as a physician, 





1. (1903) 14 M.L.J. 410: I.L.R. 27 Mad. 547. | 
* Appeal No. 229 of 1932. 23rd April, 1937, 


II] THE MADRAS LAW JOURNAL REPORTS, 907 


which made the two indistinguishable from each other with the result that 
all his properties must be presumed to be joint family properties, 

Held, that the presumption to be drawn in the circumstances of the case 
did not warrant the necessary inference of blending which the lower Court 
felt obliged to draw from the absence of accounts showing that S kept his 
earnings separate from the income derived by him from the joint family 
properties. X 

It is one thing to say Hindu law recognises ‘blending’ and attaches to 
such blending certain legal consequences, but itis another thing to say that 
there is any presumption in favour of blending of self-acquisition with joint 
family properties. Thereis no authority in favour of such presumption. 
The presumption, if any, can only be one of fact to be drawn in the light of 
all surrounding circumstances and in a¢cordance with whatis described in 
S. 114 of the Evidence Act as the common course of human conduct. 

Beli Ram v. Sardari Lal, A. I. R. 1930 Lah. 613 at 617, disapproved. 

Akkanna v. Venkayya, (1901) 12 M.L.J. 5: LL.R. 25 Mad. 351; A. S. Nos. 
363 of 1923 and 47 of 1925, judgment of Ramesam and Jackson, JJ., relied on. 

Krishnamachariar v. Chellammal, A,R. 1928 Mad. 561, distinguished. 


The analogy of a trustee mixing his own funds with the funds of cestui 
que trust cannot be called a true analogy to the blending in this case. 


Appeal against the decree of the Court of the Subordinate 
Judge of Salem in O. S. No. 19 of 1930. 


T. M. Krishnaswami Aiyar, V. Ganapathi Ayya and M. R. l 


Ramachandra Pant for Appellants. 

B. Sitarama Rao and T. Krishna Rao for Respondents. 

The judgment of the Court was delivered by 

Varadachariar, J.—This appeal arises out of a suit for 
partition of the estate of one Subbaraya Mudaliar, who died 
in December, 1927. The minor plaintiffs are the sons of 
Subbaraya’s third wife. The first defendant is the son of his 
first wife and defendants 2 and 3 are the sons of his second 
wife. Subbaraya executed a will (Ex. I) on 17th October, 
1927, whereby he disposed of all the properties, movable 
and immovable which he then had, partly in favour of the 
plaintiffs and partly in favour of the defendants. It is suffi- 
cient to say that he allotted to the plaintiffs a house and 
Rs. 6,000 in cash. The plaintiffs’ advisers apparently felt that 
there was an unequal division of the estate and thought fit to 
institute this suit for partition on the footing that all the pro- 
perties in Subbaraya’s possession were joint family properties 
and that the will was accordingly invalid. The learned Sub- 
ordinate Judge has upheld the contention of the plaintiffs and 
decreed a general partition, Hence this appeal by the defen- 
daftts. | j 
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A point was taken before the lower Court that Ex. I was 
not duly executed by Subbaraya. This formed the subject of 
the 2nd issue; the learned Subordinate Judge has found that 
the will was duly executed by Subbaraya in a sound disposing 
state of mind. The only question therefore that was argued 
before us is that raised by the first issue, namely: 

“ Whether any of the plaint properties are the self-acquisition of the 
deceased Subbaraya Mudaliar. ” 

On behalf of the appellants, Mr. Krishnaswami Aiyar 
made a point that the lower Court had really proceeded on a 
theory of blending or throwing into the common stock which 
was not the case made in the plaint. Mr. Sitarama Rao point- 
ed out in reply that no such objection-had been raised in the 
grounds of appeal nor any surprise pleaded. Apart from this, 
however, we are not quite sure that the learned Subordinate 
Judge has proceeded ona theory of throwing into common 
stock. His observation in paragraph 17 of the judgment 
rather suggests that it was his view that Subbaraya’s purchases 


* and investments were never his self-acquisitions, because he 


never kept his earnings separate from the income derived from 
the joint family properties. As we have, however, heard the 
case fully on the merits, it does not seem to us necessary to 
consider whether really there has been any departure from 
the case made on the pleadings. 


In the plaint, it was alleged in paragraph 4 that ata 
partition made 12 years before, there was a division of mova- 
bles, cash, money-lending, etc., and that sometimes later, that 
is, in February, 1920, there was a partition of immovable pro- 
perties between Subbaraya and his father and his brother. The 
obvious intention of this paragraph when taken with paragraph 
5 was to suggest that the outstandings which belonged to 
Subbaraya’s estate at the time of his death really represented 
the development of the money-lending business which came to 
Subbaraya at the partition. The plaint makes no reference 
anywhere to Subbaraya having had any substantial earnings of 
his. own apart from the income yielded by the immovable 
properties or any other properties that came to him at the 
partition. The learned Subordinate Judge has found that 
Subbaraya was making avery substantial income from his 


profession as a native medical practitioner and that finding 


has not been challenged before us. He has also found that at 
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the partition between Subbaraya and his coparceners, Subbaraya 
obtained only certain immovable properties and did not obtain 
any cash or share in the money-lending business. The evidence 
also shows that the annual income from the immovable properties 
which Subbaraya got at the partition was somewhere below 
Rs. 200 per annum. It is not disputed that Subbaraya married 
three wives and had a large family to maintain. He had at least 
5 sons and a daughter and two of his wives were alive for a 
long time. There can be little doubt that the maintenance of 
the family alone must have cost a great deal more than the 
income derived from what may be described as the ances- 
tral properties that came to Subbaraya at the partition. The 
learned Subordinate Judge therefore rightly holds that 
Subbaraya’s income from his profession as a native physician 
must have contributed largely to the accumulation of wealth. 
He nevertheless held that as Subbaraya maintained no accounts 
and it did not appear that even otherwise he made any distinc- 
tion between his self-acquisitions and the joint family proper- 
ties or between the income derived from the joint family 
properties and the income derived from the practice of his own 
profession, he must have confused or blended the two incomes 
so as to make the two indistinguishable from each other with 
the result that all his properties must be held to be joint family 
properties. 


The above conclusion has been attacked before us by the 
learned Counsel for the appellants. It does not seem to us 
necessary to refer at length to the relevant authorities because 
many of them have been referred to and discussed in recent 
judgments of this Court, particularly in Naina Pillai v. 
Daivanait Ammal! and Periakaruppan Chetty v. Arunachalam 
Chetty? and the unreported judgment of Ramesam and 
Jackson, JJ., in A.S. Nos. 363 of 1923 and 47 of 1925. We 
may take the statement of the law in paragraph 227 of Mulla’s 
book as representing the result of the authorities, namely, 
that: l 

“ Property which was originally the separate or self-acquired property 
of a member of a joint family may become joint family property, if it has 


been voluntarily thrown by him into the common stock with the intention of 
abandoning all separate claims upon it.” 





1. (1935) 43 L.W. 302. 
2. (1926) 52 M.L.J. 571: LL.R. 50 Mad. 582. 
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The author adds that a clear intention to waive his 
separate rights must be established. It has been suggested by 
Mr. Sitarama Rao that the present case is not exactly the one 
covered by this rule, because he argues that he does not concede 
that any of the suit properties was at any time the self-acquired 
property of Subbaraya. We do not think that that way of 
stating the question really solves the problem. It cannot be 
denied that Subbaraya’s earnings at the moment they came into 
his hands were his separate property and that he had absolute 
power of disposal over them. That is certainly a stage which 
the plaintiffs must admit. No doubt they tried to avoid even 
that problem by suggesting in the plaint that all that 
Subbaraya possessed at his death must have come out of 
the immovable properties and the cash and money-lending 
business that he got for his share at a partition and, as we have 
already said, the plaint wholly ignored Subbaraya’s indepen- 
dent earnings. But on the facts as now found the plaintiffs 
cannot get away from the fact that Subbaraya starts with 
a large amount of money in his hands which at the initial stage 
were undoubtedly at his absolute disposal and were not derived 
from the joint property. It is true that he had a small income 
every year from the ancestral properties as well. It is also 
true that that Subbaraya kept no accounts and we are not 
therefore in a position to say either that he brought both sets 
of income into one account or that he did not. If, as 
the authorities suggest, the onus lies upon the person who 
pleads that what was at any particular moment the separate 
property of a member of the joint Hindu family has at some 
later stage ceased to be so, to establish that it has been so dealt 
with as to lose its separate character, it does not appear to us 
that the plaintiffs can succeed merely upon the circumstance 
that we do not know how Subbaraya dealt with the two sets 
of income. It will be practically throwing the onus on the 
wrong person to hold that because we do not know how. 
he dealt with the two sets of income, he must be presumed to 
have mingled them so as to lose his rights over his own 
earnings. Our attention has been drawn to the observations 
of the Lahore High Court in Beli Ram v. Sardari Lal! to the 
following effect: 


“In the absence of any evidence that he was keeping his self-acquisitions 





1, A.LR. 1930 Lah. 613 at 617, 
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strictly separate, the presumption is that the whole income of the family from 
whatever source derived went into the common chest out of which the family 
was maintained and some of the members were married.” 


Weare, with great respect, unable to accept this presump- 
tion as well-founded. The expression “the whole income of 
the family ” used by the learned Judges in the passage above 
quoted is somewhat ambiguous. It looks as if the learned 
Judges meant what each member of the family or any member 
of the family was earning. If so, we are not aware of any 


warrant for laying down a general presumption in the form 


enunciated by the learned Judges. It is not contended by 
Mr, Sitarama Rao that there is any presumption of Hindu law 
to that effect. It is one thing to say that the Hindu law 
recognises ‘blending’ and attaches to such blending certain 
‘legal consequences, but it is another thing to say that there is 
any presumption in favour of blending. We would respect- 
fully say that we are aware of no authority in favour of such 
a presumption. The presumption, if any, can only be one of 
fact to be drawn in the light of all surrounding circumstances 
and in accordance with what is described in S. 114 of the 
Evidence Act as the common course of human conduct. Dealing 
with the income derived by a Hindu widow from her husband’s 
estate, it was laid down as early as in Akkanna v. Venkayyal 
that the reasonable presumption to make in respect of any person 
having income at his or her absolute disposal is that he or she 
intended to reserve to himself or herself that power of disposal 
unless there is evidence to the contrary. This aspect of 
the matter has been emphasised in the unreported judgment of 
Ramesam and Jackson, JJ., already referred to and we need 
not labour it. 

A decision of a Bench of this Court in Krishnamachariar 
v. Chellammal2 may perhaps be said to state the position 
in terms somewhat favourable to Mr. Sitarama Rao’s conten- 
tion. The learned Judges in that case were prepared to draw 
an inference that a brother-in-law who had earnings of his own 
intended to throw his earnings into the common stock from 
‘the fact that he was contributing to the maintenance of his 
deceased’s brother’s widow not merely from the income of the 
admitted joint family property but even from his own earn- 
ings. It is not for us to say whether.as an inference of fact 


1. *(1901) 12M.LJ.5: 1.L.R, 25 Mad. 351. 2. ALR. 1928 Mad. 561, 
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the learned Judges were justified in drawing such an inference 
or not, but it seems to us to put the matter too high to say, as 
the learned Officiating Chief Justice said, that mingling a por- 
tion of one fund with another fund raises a presumption not 
merely in respect of the portions mixed but also in respect of 
the balance of the earnings in the hands of the acquirer. We 
venture to think that the presumption to be drawn in the 
circumstances of the present case do not warrant the necessary 
inference which the learned Subordinate Judge felt obliged to 
draw from the absence of accounts showing that Subbaraya 
kept his earnings separate from the income derived by him 
from the joint family property. 


Mr. Sitarama Rao called in aid the analogy of a trustee 
mixing his own funds with the funds of the cestui que trust; 
we donot think that thatis a true analogy. In those cases the 
law only casts upon the trustee the onus of proving what his 
own funds are and distinguishing them from the funds of the 
cestui que trust. It is only if he is unable to do so, that a pre- 
sumption in favour of the trust in respect of the whole fund 
is drawn. On the other hand, the result of the doctrine 
of blending is that the whole property becomes as a matter of 
law impressed with the character of joint property. It was 
also suggested that as Subbaraya must have been receiving 
something like Rs. 200 every year from the joint family pro- 
perty, that amount might have gone into some of the assets 
that existed at his death. But if he has been spending very 
much more than that amount on the maintenance of the joint 
family, there is no reason to presume that his separate moneys 
were spent on the maintenance of the family and that the 
income from the joint family went into the investments. 
Whatever may be the position, when the income from joint 
funds might have left a surplus over the requirements of the 
joint family, it does not seem to us necessary or reasonable to 
draw the inference, even where the income from the joint 
property is far below the requirements of the family that the 
investments made by the earning member were made in whole 
or in part out of the joint income. If the matter rested on 
presumptions alone, we should have held that the plaintiffs had 
not made out that the subsequent acquisitions of Subbaraya 
were either joint property or had been thrown into the joint 
stocks. ° 
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Mr. Sitarama Rao however relied on two items of conduct: 
(1) that Subbaraya had dealt with both sets of properties on 
the same footing in his will and (2) that one item of immov- 
able property which Subbaraya got at the partition had been 
sold by him in 1926 under Ex. IX for Rs. 1,000 out of which 
Rs. 300 is admittedly traceable to a hypothecation bond now in 
existence and nothing is known of the balance of Rs. 700. So 
far as the circumstances first mentioned is concerned, the Vakil 
who drafted Ex. I has spoken to the conversation between 
himself and Subbaraya in. connection with the inclusion of the 
ancestral properties in the will. They are undoubtedly of very 
small value as*compared to Subbaraya’s acquisitions and we 
see no reason to think that the explanation given by the witness 
does not represent the truth. Even otherwise, the mere fact 
that Subbaraya might have made a mistake in assuming that he 
could dispose of the joint family property by a will when he 
was giving them to his own sons does not justify the inference 
that he intended to lose his power even over his self-acquired 
properties. Every reasonable presumption must be made in 
favour of validating the will as far as possible rather than in 
favour of invalidating it. Weare therefore not prepared to 
draw an inference adverse to the appellants from the manner 
in which Subbaraya dealt with the two sets of properties in his 
will. The observations in [sri Dutt Koer v. Hansbutti Koerain\ 
which Mr. Sitarama Rao relied on in this connection, must be 
read in the light of the facts found in that case and with due 
regard to the circumstance that at that time the prevailing view 
in respect of a Hindu widow’s savings and investments was 
more strongly in favour of the theory of ‘accretion’ to the 
husband’s estate than has been laid down in later authorities. 
The decisive facts in that case were that the widow’s purchases 
consisted of ‘shares of lands in which the husband was a share- 
holder to a larger extent’ and the purchases were made within 
a short time after the husband’s death. 


As regards the proceeds of the sale under Ex. IX, the 
plaintiffs are no doubt entitled to contend that the hypotheca- 
tion for Rs. 300 must be treated as joint family property. But 
we do not think that the inability of the first defendant to 
explain what Subbaraya did with the remaining Rs. 700 can be 


1, (1883) L.R. 10 I.A. 150: I.L.R. 10 Cal. 324 at 337 (P.C,). 
115 











Narayana- 
swami 
Mudaliar 
Vi 
Ratna- 
sabapathy 
Mudali. 
Varada- 
chariar, J. 


Narayana- 
swami . 
Madgehes 


Ratna- 
sabapathy 
Mudali.- 


Varada- 
chariar, J. 


di4 THE MADRAS LAW JOURNAL REPORTS. [1937 


used against the defendants. The first defendant was not a 
party to Ex. IX and there is nothing to suggest that he has 
kept back any information in his possession. The plaintiffs’ 
advisers are aware of Subbaraya’s investments as théy are 
specified in the will and if by proximity of time or by other 
means it had been possible to suggest any connection between 
this sum of Rs. 700 and any of Subbaraya’s investments, the 
position might have been different. For ought we- know 
Subbaraya might have spent away the said sum of Rs. 700. Wé 
do not think therefore that that circumstance suggest any: 
inference in plaintiffs’ favour. 

[This appeal having been set down “to be spoken to” and 
coming on in the presence of the said respective Advocates 
for the appellants and the respondents] 

The Court made the following 

OrvER.—The result is that the decree of the lower Court 
cannot be sustained in the form in which it has been passed. 
Likewise, the claim for partition of all the properties ` left by 
the deceased Subbaraya is not maintainable. As Subbaraya’s 
will comprises joint family properties as well as properties 
which we have held to be self-acquired and as the plaintiffs 
have under that will been given certain benefits which they may 
not be entitled to retain if they prefer to repudiate the- will, 
they must elect either to stand by the will or to repudiate it: 
We allowed the matter to stand over for sometime to see if the 
plaintiffs’ next friend is able to do anything in the matter. But 
their learned Counsel represents that as the next friend is a 
woman, it will be better if following the English practice the 
Court itself holds an enquiry as to what is most beneficial: to 
the minors in the circumstances and decides accordingly. See 
Brown v. Brown! and also the passage in Mullah’s Transfer of 
Property Act, page 157. We must accordingly call upon the’ 
lower Court:to make an enquiry after giving notice to: both 
parties and ascertain whether it will be more advantageous 
for the plaintiffs to confirm the will and take the. benefits- con- 
ferred upon them by the will or to repudiate the will and limit. 
their claim to a partition of such of the properties as according, 
to the directions above contained must be held’ to be joint 
family properties. The report will be submitted béfore the, 
10th January 1937, Ten days for objections. ` 





-.1. (1866) L.R. 2 Eq. 481. i ee oa 
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. .. [On receipt of the Findings] 
-- The Court made the following 


_. Orver. Varadachariar, J.:—The lower Court has now made 
a report to the effect that taking all things into consideration it 
will be more beneficial to the minor plaintiffs to take the inte- 
fests given to them under their father’s will than to be allowed 
to avoid that will so far as it purports to dispose of joint family 
property and take their shares in what is found to be joint 
family property. In view of the information set out in the 
lower Court’s report, we agree that this is the better course in 
the interests of the plaintiffs. The decree for partition given 
by the lower Court is accordingly set aside except so far as it 
has allotted to the plaintiffs the very properties given to them 
under the will and in its place a decree will be substituted 
declaring that the plaintiffs are entitled only to the rights and 
properties given to them by their father’s will. 


There is some force in the observation in the lower Court’s 
report that it will be convenient if provision is made in the 
present decree itself in respect of the monthly maintenance of 
Rs. 20 directed by the will to be paid to the plaintiff's next 
friend during the minority of the plaintiffs. As the learned 
Counsel for the defendants both in the lower Court and before 
us have very reasonably consented to a provision to that effect 
being made in the decree in this suit itself it-is not necessary to 
‘consider whether otherwise that provision can or cannot be 
made in the suit as framed. The decree will accordingly contain 
‘a direction that the defendants shall during the minority of the 
first plaintiff pay Rs. 20 per mensem to the plaintiffs through 
their next friend, such payment to be made on the 15th of 
each month and that any sum not so paid will carry interest at 
6 pet cent. per annum till date of payment. This direction 
will also-apply to all arrears of maintenance remaining unpaid 
upto this date; but in view of its being an accumulated amount, 
the defendants are given a period of six months from this date 
for paying up the amount and the amount will carry interest as 
above. provided for only from the expiry of the six months’ 
period. As the will itself provides that Rs. 6,000 directed to be 
paid in cash on the first plaintiff attaining majority shall.be a 
charge on the property the decree shall contain a direction 
de€laring it to be a charge on the plaint estate. - It does not 
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appear to be necessary to make any special provision at this 
stage in respect of the amounts directed to be paid for the 
marriage of the plaintiffs. 

As regards the costsof this litigation, we are not able to 
accede to Mr. Sitarama Rao’s contention that costs of all parties 
in both the Courts should come from the estate. We cannot 
help thinking that the plaintiffs’ advisers have unfortunately been 
misled in choosing the course that they adopted. But as there 
may be something to be said in extenuation of their conduct in 
the way that the testator had dealt with the property in the 
will, we think the reasonable order as to costs in the circum- 
stances will be that in this appeal each party do bear his costs 
but that in the Court below the plaintiffs should pay the defen- 
dant’s costs and also pay the court-fee due to Government on 
the plaint. The court-fee will also be a first charge on the 
fruits secured to the plaintiffs under the decree. 


K.C. — Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice VENKATASUBBA Rao AND MR. 
Justice MADHAVAN NAR. 





Gutta Venkayya and others .. Appellants* (Respon- 
dents) l 
u. 
Punyamurthula Venkata Rattamma 
(died) and others .. Respondents (Appel- 


lant-Respondent), 


Civil Procédure Code (V of 1908), S. 100—Finding of fact—Appellate 
Court concurring in judgment of trial Court—Evidence approached from 


wrong standpoint—Iinterference in second appeal. 


An appellate Court disposing of an appeal is not bound to repeat in extenso 
the arguments of the trial Judge which it accepts. Buta party is entitled toa 
considered opinion of the appellate tribunal. It is not the first Court’s view 
but that of the second Court that is final if the question is one of fact. Where 
the judgment of the appellate Court is extremely brief and the Judge is 
shown to have started the discussion of the evidence with a wrong statement 
of the law as to presumptions applicable to the case, and the whole question is 
shown to have been approached from a wrong standpoint, the High Court can 
set aside the finding in second appeal. 


Appeals preferred under cl. 15 of the Letters Patent 
against the judgment and decree of the Hon’ble Mr. Justice 





*L,P.A. Nos. 355 to 365 and 309, Ist October, 1937., 
390, 391 of 1926. ; 
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Jackson, dated the 10th day of November, 1926, and passed in 
Second Appeals Nos. 1793, etc., of 1922 respectively, preferred 
against the decrees of the Court of the Principal Subordinate 
Judge of Kistna at Ellore in Appeals Nos. 402, etc., of 1921, 
respectively, preferred against the decrees of the Court of the 
Additional District Munsiff of Ellore in O.S. Nos. 214, etc., of 
1920, respectively. 

P. Venkataramana Rao, V.S. Narasimhachari and P.V. 
Rajamannar for Appellants. 


The Advocate-General (Sir Alladi Krishnaswami Aiyar), 
V. Viyanna and A. Satyanarayana for Respondents. 


The Court delivered the following 


Orver.—This-is a Letters Patent Appeal from the judg- 
ment of Mr. Justice Jackson. The decree of the trial Court 
dismissing the suit was confirmed by the Subordinate Judge. 
In second appeal to this Court, the plaintiff succeeded. The 
Munsiff as well as the Subordinate Judge found that the 
defendants have no occupancy rights either under the Estates 
Land Act or independent of it, but nevertheless dismissed the 
suit on the ground that the plaintiff did not make out a right to 
eject. In second appeal, Mr. Justice Jackson accepted the 
findings of the lower Courts in regard to occupancy rights 
both within and outside the Act, but differing from the lower 
Courts held that the plaintiff was entitled to a decree for pos- 
séssion. 


We have heard an argument from Mr. Venkataramana 
Rao on the question whether the plaintiff has or has not a right 
to eject, granting that the defendants are bound by the findings 
in regard to occupancy rights. On this point, on account of 
the course we propose to adopt, we wish to express no opinion 
at present. It is contended for the defendants that on the 
question of occupancy rights, the findings. of the lower appel- 
late Court as they stand, cannot be accepted. The first ques- 
tion in regard to those rights, which the learned Subordinate 
Judge had to decide was, was. the grant made to the inamdar, 
the plaintiff’s ancestor, of both the warams or of melwaram 
alone? The learned Subordinate Judge whose finding on a 
question of fact is final, starts the discussion of the evidence 
with a wrong statement of the law. He says that there 
is å presumption that an inam grant comprises both the 
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Venlayya melwaram and the kudiwaram. This is how he states the 


Venkata law: 
Rattamma, 


“The decisions of the Privy Council reported in Suryanarayana V, Pothanna? 
and Upadrashta Venkata Sasirulu v. Divi Sitharamudu? are clear authorities 
to show that the presumption of law in the case of an inam grant was that 
both melwaram and kudiwaram were granted. These two decisions were dis- 
cussed in the Full Bench ruling in Muthu Goundan v. Perumal Iyen? and the 
same conclusions were arrived at. It lay, therefore, on the defendants who 
set up occupancy rights that only the melwaram was given to the original 
grantee and that they had permanent rights of occupancy in me lands: Such 
a presumption of law is not rebutted in this case.”, ‘ 

This was the view of the- law taken at that time by the 
‘Madras High Court and the Subordinate Judge was bound to 
give effect to that view. He is not therefore to blame for the 
course he adopted. But since then, the Privy Council has 
clearly held, that the view taken by our Court, in the Full 
Bench case referred to by the Subordinate Judge, is wrong. In 
Sivaprakasa v. Veeramareddi4 the Judicial Committee laid 
down the law thus in unequivocal terms :— 


“It will be noticed that neither in the case of Suryanarayana v. Pothanna* 
nor in Se/hurainam Aiyar v. Venkatachala Goundan® is there a suggestion of 
a presumption in favour of the inamdar or pattadar on the one side or of the 
ryot on the other. It was further distinctly pointed out in Upadrashta Ven- 
kata Sastrulu v. Divi Sttharamudu? the passage already’ cited that each case 
must be considered on its own facts. ; 

_ “A Full Bench of the Madras High Court, however, has ina recent case 
(Muthu Goundan v. Perumal Iyen?) held that underlying the exposition 
of ‘their Lordships sch an initial presumption is to be inferred. Their Lord- 
ships cannot-help observing that in drawing this inference the learned Judges 
are clearly in error. Each case must be dealt with upon its own facts,. with 
special regard to the evidence and circumstances therein, ” 

, The question’ then is, does the wrong Asumo oa of the 
Tower appellate Court vitiate its finding or. not? We entirely 
agree that it is mot incumbent upon the appellate. Court to 
repeat in extenso the. arguments.of the trial Judge which 
it accepts., But the party is entitled to a considered opinion of 
the appellate tribunal. It is not the first Court’s view but that 
of the second Court, that is final if the question is one ‘of fact. 
In this case, the point is either one of fact or is a mixed 
question of Jaw and fact. The discussion of the Subordinate 
Judge i is extremely brief and we are not entitled to reo 


1, (1918) 36 M.L.J.585: L.R.45 LA. 209: LL.R. 41 Mad. 1012 (P.C.). 
2. (1919) 37 M.L.J. 42: L.R. 46 LA. 123 at 128: I.L.R. 43 Mad. 166 (P. C). 
3. (1921) 40 M.L.J. 429: I.L.R. 44 Mad. 588 (F.B.). 

4, (1922) 43 M.L.J. 640: L.R. 49 I.A. 286: I.L.R. 45 Mad. 548 (P.C.), 
5v (1919) 38 M.L.J-476: L.R. 47 I.A. 76: LL.R. 43 Mad. 537 (P.C.); 


il] . THE: MADRAS LAW JOURNAL REPORTS. 919 


that, if he had applied the right rule of law, he would still 


have agreed with the District Munsiff. On the contrary, the 


Subordinate Judge, -while pointing out that the presumption 
may be rebutted, observes that, on the facts of the present 
case, it was. not. What view he would have taken of the 
evidence, if he had not approached it from a totally wrong 
standpoint, we are not in a position to say. First, as regards, 
therefore, occupancy rights within the Act, we set aside the 
finding in paragraph 7 of the K of the lower appel- 
late Court:. > © 


Then as regards occupancy rights -independent of the Act; 
the judgment of the Subordinate Judge is equally open to 
attack, The District Munsiff in a “judgment unnecessarily 
long, devotes sevéral paragraphs to the discussion ‘of the ques- 
tion. Have the defendants made out their case-with reference 
to a lost grant or usage or prescription? Under each of these 
headings he considers the question. The Subordinate Judge 
completely misunderstands the District Munsiff. There are 
just three lines in his judgment which bear on this point and 
his reasoning. and conclusion are contained in this SHOE: 
passage. We may quote his very words: 

“The lower Court also showed in paragraph.22 of its judgment that the 


defendants could not have obtained permanent rights by prescription. - I hold, 
therefore, that the defendants had no occupancy rights.” (Paragraph 9.) 


Is this not a thorough misunderstanding of the judgment 
of the trial Court? The Subordinate Judge has overlooked the 
discussion on the question of lost grant as. also on the question 
of usage. Even on the point of prescription, he has nothing 
more to say than that he agrees with the lower Court. It is 
impossible to accept this finding as final in a second appeal. 


We therefore set aside that finding also. We call upon the 


lower appellate Court to rehear the appeal in regard to these 


two questions and write a fresh judgment containing findings 
as regards existence of occupancy rights within and independent 


of the Act, on the evidence already on the record. 


Findings shall be returned in six weeks from this’ date. 
Objections 10 days thereafter. 


All the quéstions that arise in the ‘pineal will be argued. 
on the receipt of the findings. ` 


In pursuance of the above order the District Judge of 
WeSt Godavari submitted the Finding. 
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The Court made the following 


Orver.—Mr. Viyanna, the plaintiff’s counsel, says that in 
view of the recent inam legislation, the land in question has 
become an estate. On that ground he asks that the plaint may 
be returned to him for presentation to the proper Court. This 
is not opposed and an order is made accordingly. Return the 
plaint at once. 


No order as to costs. 
B. V. V. —— Plaint returned. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR, 


S. M. Chinnaswami Aiyangar .. Petitioner* (Plaintiff) 
v.. 
Kanniah Naidu (deceased) his L. R. 
is the 3rd Respondent, vide afidavit 
dated 19th January, 1937, and 
others .. Respondents (Defen- 
dants). 


Transfer of Property Act (1V of 1882), S. 68—Morigagor and mortgagee 
—Suit on morigage—Mortgagee abandoning the security and suing for money 
—Suit if maintainable. . 


Where a mortgagee sued for money due to him on a hypothecation bond, 
but limited his claim to a money decree on the personal covenant, stating that 
as the mortgaged properties had been sold away in a revenue sale by reason 
of the mortgagor’s default, he did not wish to take proceedings to enforce 
the security and was content with a money decree, the trial Court found that 
only one of the items had been sold but not the other item and dismissed 
the suit holding that the proper-course was for the mortgagee to filea suit 
to enforce the mortgage against the other item, 


Held, that the suit was maintainable, either treating itas one falling 
under clause (c) of S. 68 or under clause (a) or clause (b) of that section. 
Only-if it is under S. 68 (c) the plaintiff will have an unconditional right to 
sue for money but under clause (a) or clause (b), he may have to abandon 
the security. The Court has no power to insist upon his filing a mortgage 
suit even when he does not wish to havea mortgage decree. _ 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsiff 
of Chingleput dated the 29th day of November, 1935, and 
passed in Small Cause Suit No. 622 of 1935, 








* C. R. P. No. 455 of 1936. 20th August, 1937° 


a 
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D. Ramaswami Aiyangar for Petitioner. 

V. S. Krishnaswami Aiyar for Respondents. 

The Court delivered the following ` 

Jupcmrent.—The order of the lower Court is obviously 
unsustainable. The plaintiff sued for money due on a hypo- 
thecation bond but he limited his claim toa money decree on 
the personal covenant, stating that as the mortgaged properties 
had been sold away in a revenue sale by reason of the mort- 
gagors’ default, he did not wish to take proceedings to enforce 
the security and was content with a money decree. The lower 
Court found that only one of the items had been sold but not 
the other item; in this view it held that the proper course for 
the plaintiff was to file a suit to enforce the mortgage as against 
the other item. This view seems to me to have been proceed- 
ed on a misapprehension of the relevant provisions of the 
Transfer of Property Act. 

If the case is viewed as one falling under clause (c) of 
S. 68 of the Transfer of Property Act, the plaintiff will have an 
unconditional right to sue for money but even taking it that 
the case falls either under clause (a) or clause (b) of S. 68, 
the second clause gives the power tothe Court to stay a per- 
sonal action only in the event of the mortgagee not abandoning 
his security. The Court has certainly no power to insist upon 
his filing a mortgage suit even when he does not wish to have 
a mortgage decree. The dismissal of the suit was therefore 
not warranted by law. I do not find that there is any other 
question remaining to be tried in the case as the lower Court 
has held that the debt is binding on defendants 3 to 6asa 
family debt. 

The result will be that the decree of the lower Court is set 
aside and a decree passed in plaintiff’s -favour personally 
against the second defendant (as the first defendant is report- 
ed to have since died), also against the assets of the first 
defendant, if any, in the hands of the third defendant and 
against the interests, if any, of defendants 3 to 6 in the joint 
family properties belonging to themselves and: to defendants 1 
and 2 forthe plaint amount with interest on Rs. 100 at 6 per 
cent. per annum from the date of plaint up to date of payment. 
Plaintiff will be entitled to his costs hoth heré'and in the Court 
below. 

eS. V. V. —— © ` Petition allowed. 
116 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JusTICE . VARADACHARIAR AND MR. 
Justice PANDRANG Row. 


Matta Sura Reddi and another .. Appellants* (Defendants). 
v. pa . 


Mara Rama Narasu . l K. ` Respondent (Plaintiff). 


Transfer of Property Act (VI of 1882), Ss. 54 and 55, cl. (6) Dow 
meni—Construction of—‘Sale’—Claim for lien regarding prepaid purchase 
money—Whether under the circumstances permissible. 


Where the first part ofa document provided for a sale by the appellant’s. 
father and the third defendant to the plaintiff ; the second part fora sale by 
the plaintiff to the appellant’s father, and the third for certain. other transfers. 
by the plaintiff to the appellant’s father and the circumstance that the various 
contracts embodied in- one and the same document were to some extent inter- 
dependent, would not justify the contention that the arrangement embodied 
in the first part of the contract did not in law amount to a sale. The specific 
provision in the document to the effect that on the plaintiff’s request appel- 
lant’s father and the third defendant should come and execute a deed of sale 
and get it registered was itself the clearest indication that the parties meant 
it to bea ‘sale’. The existence of another provision’ giving the appellant’s. 
father certain rights against the plaintiff as consideration for his having 
brought about the arrangement or Having included in the settlement his 
brother’s debt as well, did not detract from the true character of the transac- 
tion provided for by the first part of the document. 


Zamindar of Polavaram v. Maharajah of Pittapur, (1936) 71 M. L.J. 347 :: 
L.R. 63 I.A. 304: LL.R. 59 Mad. 910 (P. C.) and Subramanian Chettiar v.. 
‘Arunachalam Chettiar, (1902) 12 M.L.J.479: L.R. 29 I.A. 138: I.L.R. 25 Mad.. 
603 (P.C.), relied on. 


The terms of such document clearly make the decree amounts the ‘consi-- 
deration’ for the sale. In that sense, they were undoubtedly the ‘price’ within. 
the meaning of S. 54 of the Transfer of Property Act, being amounts which 
were already due to the plaintiff from the other parties to the deed. The result 
of the arrangement embodied in the document is that the decree amount 
changes its legal character and becomes purchase money in the hands of ‘the 
vendors. The case is one clearly of prepaid purchase money. And when the 
plaintiff had not declined to accept delivery of the property he was entitled 
to claim the benefit of the lien declared under S. 55, cl. 6 (b) of the Transfer’ 
of Property Act. 


Webb v. Macpherson, (1903) 13 M.L I ae L.R. 30 LA. 238: LL.R. 3H 
Cal. 57 (P.C.), referred to. i 


Appeal against the decree of the Court Teor ipte Judge 
of Bezwada in O. S. No. 105 of 1933. 


P. V. Rajamannar and, K. Subba Rao for Appellants. 
P. Satyanarayana Rao for Respondent. n : 





* Appeal No. 264 of 1935. 3 - lith February, 1937. 
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The Court delivered the following | : 

Jupcment.—This is an appeal by. defendants 1 and 2 
against a decree which gave the plaintiff a right to recover a 
sum of Rs. 3,540 and interest, by sale of the plaint properties. 
The plaint claimed two reliefs in the alternative, either specific 
performance of a contract of ‘sale of the suit properties (evid- 
ence by Ex. A) or recovery of what the plaintiff described as 
prepaid purchase money as a charge on the properties contract- 
ed to be sold. The lower Court held that the claim for specific 
performance had become barred by limitation. As regards the 
money claim, the lower Court held that the plaintiff was not 
entitled in this proceeding to recover one portion of the consi- 
deration amount recited in Ex. A, namely, a sum of Rs. 1,750 
representing what was due tothe plaintiff from one Rami 
Reddi, the defendants’ uncle under the decree in O. S. No. 25 
of 1922. But it allowed in plaintiff ’s favour the other item 
of consideration, namely, the sum due under the decree in O.S. 


No. 24 of 1922 which had been obtained against the appellant’s 


father. 


Ex. A is anill-drawn document; but on its proper construc- ` 


tion it seems to us to embody several agreements which though 
to some extent inter-dependent, constitute several legal transac- 
tions. The first part of the agreement with which we are con- 
cerned in this litigation provides that the appellant’s father and 
the third defendant should convey certain properties to the 
plaintiff in satisfaction of plaintiff’s claims under the two 
decrees above referred to. The 2nd portion of the agreement 


provides for the plaintiff selling certain lands to the appellant’s 


father on payment of a sum of Rs. 952-8-0, The 3rd portion 
of it provides that in consideration of the appellant’s father 
having brought about that settlement including an arrangement 


in respect of the decree in O. S. No. 25 of 1922 the plaintiff 


should give up certain properties in favour of the appellant’s 
father or pay him Rs. 1,000 at the time of the appellant’s 


father registering the instrument in respect of the lands now 


in question. The final part of the agreement provides for 
another benefit to the appellant’s father for the same considera- 
tion. Before us, the learned Counsel for thé appellant’s has 


-objected to the lower Court’s decree ‘on two grounds: (1) that. 


the transaction evidenced by Ex. A is not one of sale and that 
tlterefore plaintiff is not -entitled: to claim:a charge as for 


Sura 
Reddi 
uv 


Rama - 
Narasu. 


Sura 
Reddi 
v. 
Rama 
Narasu, 


924 THE MADRAS LAW JOURNAL REPORTS. [1937 


prepaid purchase money ; (2) that in any event plaintiff has been 
himself guilty of breach of contract or at any rate has failed 
to fulfil his obligations under the contract and that therefore 
he is not entitled to claim the benefit of the lien declared under 
S. 55, cl. 6 (b) of the Transfer of Property Act. 

In answer to the first argument, it is sufficient to say that 
the fact that Ex. A provides for various matters, does not 
necessarily detract from each part of it embodying a transac- 
tion of a known legal category. As stated already, the first 
part provides for a sale by the appellant’s father and the third 
defendant to the plaintiff, the second for a sale by the plain- 
tiff to the appellant’s father andthe third for certain other 
transfers by the plaintiff to the appellant’s father. The circum- 
stance that these various contracts embodied in one and the 
same document are to some extent inter-dependent does not 
justify the contention that the arrangement embodied in the 
first part of the contract does not in law amount to a sale. 
The specific provision in Ex. A to the effect that on plaintiff's 
request appellant’s father and the third defendant should come 
and execute a deed of sale and get it registered is itself the 
clearest indication that the parties meant it to be a ‘sale’. The 
existence of another provision giving the appellant’s father 
certain rights against the plaintiff as consideration for his 
having brought about the arrangement or having included in 
the settlement his brother’s debt as well, does not detract from 
the true character of the transaction provided for by the first 
part of the document. In Zamindar of Polavaram v. Maha- 
rajah of Pittapur', the Judicial Committee recognised that the 
mere fact that in the contract between the parties there might 
be various covenants, would not change the character of the 
transaction if in substance it was one of sale. In Subramanian 
Chettiar v. Arunachalam Chettiar2, the Privy Council recognised 
that any consideration given to a lessor to persuade him to 
enter into the lease transaction was something outside the lease 
transaction and that the lease transaction stood by itself. |The 
same reasons are equally applicable here. Si 

As to the second contention, we have not been shown any- 
thing in the evidence which will disentitle the plaintiff to the 
benefit of the lien declared by cl. 6 (b) of S. 55 of the, 





1. (1936) 71 M.L.J. 347: L R. 63 1.A. 304: LL.R. 59 Mad. 910 (P.C.). 
2. (1902) 12 M.L.J. 479: L.R. 29 I.A. 138: LL.R. 25 Mad. 603 (P.C.). è. 
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Transfer of Property Act. The terms of Ex. A clearly make 
the decree amounts the “consideration” for the sale. In that 
sense they are undoubtedly ‘price’ within the meaning of S. 54 
being amounts which were already due to the plaintiff from the 
other parties to Ex. A. The result of the arrangement 
embodied in Ex. A is that the decree amount changes its legal 
character and becomes purchase money -in the hands of the 
vendors, (See Bassu Kuar v. Dhum Singhi.) The case is 
therefore clearly one of prepaid purchase money. There has 
been no suggestion nor was it ever proved that the plaintiff 
improperly declined to accept delivery of the property. The 
evidence shows that within a few days after Ex. A, the plaintiff 
sent word to the appellant’s father asking him to execute and 
register a sale-deed in terms of Ex. A. The appellant’s father, 
without complying with the request, merely took advantage of 
the execution of Ex. A and applied to enter up satisfaction of 
the decree in O. S. No. 24 of 1922. The plaintiff naturally 
objected to that prayer, alleging that as appellant’s father had 
not given up possession nor executed a registered deed of sale 
as required by Ex. A, satisfaction of the decree should not be 
entered up. This Court no doubt held in Ramanarasu v. 
Venkata Reddi? that even the existence of Ex. Aas an executory 
contract justified the applicaticn to have the decree entered up 
as satished. But the opposition to that prayer will not by any 
means constitute a breach of contract on the plaintiff’s part; 
on the other hand he was insisting on the terms of Ex. A 
being carried out. Even after the decision of the High Court 
in Ramanarasu v. Venkata Reddi2, he sent notices insisting upon 
the carrying out of the sale contract and this suit was institut- 
ed in the alternative, praying for specific performance as well. 
It is therefore impossible to hold that the plaintiff has declined 
to accept delivery of the property. All that has been said 
against him by appellant’s learned Counsel is that there are 
other terms in Ex, A which the plaintiff has not fulfilled. 
Assuming it to be so, we do not see how that excludes the 
application of S. 55, cl. 6 (b). As held by the Privy Council 
in Webb v. Macpherson’ the lien given by that section can be 
excluded only by a contract to the contrary. 


1. (1888) L.R. 15 LA.211: LL.R. 11 All. 47 (P.C.). 
2. (1932) 63 M.L.J. 598: LL.R. 56 Mad. 198. 
° 3. (1903) 13 M.L.J. 389: L.R. 30 I.A. 238: LL.R. 31 Cal. 57 (P.C). 
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The appeal accordingly fails and is-dismissed with costs. 
“KC: Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. ALFRED HENRY LioneL’ LEACH, Chief 
Justice AND MR. Justice Burn. 


ALR. Ramanuj ja Mudaliar .. Appellant* (Respondent) 
è Y. > . i 
LC. Sundara Varadächariar and 

_ others . .. Respondents (Nil and Peti- 
a f tioner). 

_ - Indian Companies Act (VII of 1913), S.183—W inding up of a company by 
order of Court—Liquidator’s decision to assign a decree in favour of the 
highest bidder in auction~Sanction of Court—Irregularity in conduct of sale 
allegea—O. 21, r. 90, ciil Procedure Code, does not apply in the circum- 
Stances. 

Where a company was compulsorily wound up by order of Court and the 
liquidators felt a certain asset in the shape of a decree in favour of the direc- 
tors of the company should be sold by auction and accordingly applied to the 
District Judge for directions under S. 183 of the Companies Act and having 
obtained sanction sold the decree to the highest bidder which was attacked 
later by a liquidator in the proceedings taken by the purchaser to be brought 
on record as the decree-holder and the District Judge set aside the sale as 
improperly conducted, 

Held, that the District Judge had no power to set aside the sale. The 
appellant having become the purchaser and having got assignment of the 
decree the Court had no right to set aside the contract. The principles of 
O. 21, r. 90 of the Civil Procedure Code did not apply, but even if they did, 
there would be no ground for setting aside the sale. 

Appeal against the order of the District Court of Chittoor 
dated 13th February, 1936 and made in = M. P. No. 206 of 

1935 in O.P. No. 30 of 1933.. 


P.R. Srinivasan for Appellant. 





Respondents not represented. 

The judgment of.the Court was delivered by 

The Chief Justice-—The Sundara Shanmuga Vilas 
Prize Chit Fund, a company registered under the Indian Com- 
panies Act, is being wound up in the Court of the District Judge 
of Chittoor as the result: of a compulsory winding up order 
passed by this Court. This Court appointed three official 
liquidators, who on taking over charge of the assets came to 
the conclusion that one asset, a decree in favour of the direc- 
tors of the company, should be sold by auction as it would be 


* A.A.O. No. 277 of 1936, oe _ 2lst October, 1937. 


ij . THE MADRAS LAW JOURNAL REPORTS, 927 


too expensive to undertake ‘execution proceedings. They 
accordingly applied to the District Judge for directions under 


S. 183 of ‘the Acti‘and:he ordered the decree to be sold 


by auction. In accordance with this order an auction was held 
on the Ist November, 1934, and the appellant bid Rs. 25. As 
there was no higher bid he was declared to be the purchaser. 
_ On the 5th November, 1934, the three liquidators executed a 

‘deed assigning the decree to the appellant who on the 17th 
January, 1935; applied to be brought on the record and to have 
leave to execute the decree. Before he could take advantage 
-of his purchase, one of the liquidators applied to the District 
Judge for directions in order to get the sale set aside. By an 
order dated 13th February, 1936, the District Judge set aside 
the sale as he considered that there were good grounds for 
thinking that the sale was not properly advertised and on gene- 
ral grounds he thought that a doubtful asset should not be sold. 
It is from this order that the present appeal has been prefer- 
red, 


It is clear that the learned District Judge had no power to 
set aside the sale, The decree was sold by auction and the 
appellant was the highest bidder, The appellant having become 
the purchaser, the official liquidators with the sanction of the 
Court assigned the decree tohim, In‘ these circumstances the 
Court had no right to set aside the contract. The principles of 
O. 21, r. 90 of the Code of Civil Procedure do not apply, 
but even if they did there would be no ground for setting aside 
the sale. It is not siiggested that the appellant was a party to 
any fraud. The appellant having bought the decree is entitled 
to the benefit of it, and the order of the learned District Judge 
must, therefore, be set aside. Having succeeded the appellant 
is entitled to costs which will be paid out. of the assets of the 
company. 


K.C te" ae Appeal allowed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PrEsENT:—Sir Horace Owen Compton BEASLEY, Kt., 
Chief Justice, MR. Justice KinG AND MR. JUSTICE GENTLE. 
The Commissioner of Income-tax, 
Madras .. Petitioner* 
V. 
M.A.L.A.R. Aryan Chettiar .. Respondent. 
Income-tax—Two partnerships at Rangoon and Saigon—Pariners same as 
both—Profits of Saigon business—Remittance of to Rangoon firm—Rangoom 
firm assessed to tax—Assessee contending that firm not liable—Assessment 


cancelled—Then partner individually assessed—No allocation of profits to 
individual partners—If assessment invalid~Profits escaped assessment— 
Liable. 

Where an assessee was a partner ina business carried on in Rangoon 
consisting of three partners under vilasam M.A.L. and the same partners 
were also the sole partners in another business at Saigon under the same 
vilasam, and where remittances were made to the Rangoon partnership: 
by the Saigon partnership from out of its profits, and on the contention of the 
assessee it was held in Rangoon that the Rangoon partnership business was 
not liable to be assessed to income-tax in respect of this sum, the assessee as. 
an individual is to be deemed to be in receipt of these profits pro anto to the 
extent of his share in those profits and assessable as such, also as the profits 
have escaped assessment. It is not necessary that there should be an allo- 
cation amongst the partners of the profits to constitute receipt of profits, 

Semble: The partnership business of Rangoon was itself assessable 
in respect of those profits. 

Reference by the Commissioner of Income-tax, Madras. 


under S. 66 (2) of the Indian Income-tax Act of 1922. 

M. Patanjali Sastri for the Petitioner. 

K. S. Krishnaswamy Aiyangar for P. R. Srinivasan for 
the Respondent. 

The Court delivered the following 

Jupements. The Chief Justice-—The question propound- 
ed is: 

“Whether the sum of Rs. 59,968 remitted in 1931-1932 by the Saigon 

partnership out of its profits to the Rangoon partnership amounted to. ` 


a receipt of profits pro tanto by the partners in 1931-1932 so as to be assessa- 
ble in their hands.” 


The assessee was and is a partner in a money-lending 
business carried on in Rangoon consisting of three partners- 
under the vilasam of M.A.L. The same three partners are the 
sole partners in a similar business carried on in Saigon under 








* O. P. No. 246 of 1935. 31st March, 1936.e 
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the same vilasam. During the period commencing with the 
2łtst May, 1931 and ending on the 24th March, 1932, by means 

of three remittances made by telegraphic transfers and by bank 
` drafts a sum of Rs. 59,967-8-0 was remitted by Saigon to 
Rangoon. It has been found as a fact that these remittances 
came out of profits made by the Saigon partnership. Under 
these circumstances the share of the assessee in that sum was 
assessed under S. 34 of the Indian Income-tax Act. The con- 
tention put before the Income-tax Officer was that the partner- 
ship itself ought not to be assessed and it appears also that the 
advocate who appeared before the Income-tax Officer, Rangoon, 
who had charge of this matter admitted that the individual 
partners should instead be assessed. In any case quite apart 
from the admission made, the Income-tax Officer, Rangoon, 
held following the decision in Martin & Co. v. Commissioner 
of Income-tax, Bengal} that the contention of the assessee was 
correct and that the partnership was not liable to be assessed 
to income-tax. The Income-tax Officer here then proceeded 
to assess the partners individually. The contention raised 
before us is that they are not liable to be so assessed; and it 
was strenuously argued that upon the authority of the case 
already referred to, this being a remittance from a separate 
entity, namely, the Saigon partnership to another entity, 
namely, the Rangoon partnership, the partnership was not 
liable to be assessed. From this Mr. K.S. Krishnaswami 
Aiyangar who appeared on behalf of the assessee contended 
that the partner also could not be assessed though he conceded 
that this sum could not éscape assessment but was quite unable 
to state upon whom the assessment was to be made other than 
the individual partners or the partnership. His argument was 
this that this was a remittance of a lump sum of profits and 
until there had been an allocation amongst the partners of their 
shares in these profits, the individual partners could not be held 
to have received those profits and that until there was such an 
allocation, it could not be said that there was any receipt by 
` them of the profits. He relied upon the decision of this High 
Court in S. L. S. Chettiappa Cheitiar v. Commissioner of 
Income-tax, Madras®. The answer to this contention seems to 
me to be this that there was admittedly a receipt in British 
India of profits gained abroad. By whom were those profits 





ol. oe 4 LT.C. 478, 2. (1930) 4 I.T.C. 188. 
11 
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received? If the contentiori of the assessee before the Income- 
tax Officer was correct, then those profits were not received by 
the partnership in such a way as to render the partnership itself 
assessable. But as those profits had been received, they must 
have been received by somebody. The only other alternative 
is that they were received by the partners individually and 
there does not seem to me to be any other possible alternative. 
If the partnership itself is not assessable, clearly in my view, 
the individual partners are. Although it may be true that they 
have not received this money into their own hands, the receipt 
of this money by the partnership was a receipt on behalf 
of the partners and if, as is contended by the assessee, the 
decision in S.L.S. Cheitiappa Chettiar v. Commissioner of 
Income-tax, Madras,1 goes to the length of saying that until 
there is an allocation amongst the partners of the profits there 
can be no receipt, with great respect.I feel myself unable 
to agree with it. The deed of partnership of the Rangoon 
business sets out the shares to which each of the three partners 
is entitled and, the money having been received by the partner- 
ship on behalf of the partners, it is merely a matter of 
arithmetic to ascertain what the share in those profits of each 
of the individual partners is. There is nothing in the Indian 
Inconie-tax Act which says that a partnership or a firm is to be 
assessed first. Either the firm itself is liable to be assessed or 
its individual partners. In this case an attempt was made to 
assess the firm and yielding to the contention raised by the 
assessee the firm was absolved fromi assessment and the 
individual partners were sought to be assessed. I think that 
the Income-tax Officer was mistaken in holding that the part- 
nership was not liable to assessment in respect of those profits 
as in my opinion Martin’s case already referred to does not 
touch this point at all. These profits therefore escaped assess- 
ment in the hands of the firms. It was open to the income-tax 
authorities to assess the partners individually. It seems to me 
that if any authority for such a procedure is needed, it is to be 
found in the decision in Neemchand Daga v. Commissioner of 
Income-tax, Bengal2. ` In my view, the assessée was clearly 
assessable to income-tax in respect of his share in the sum of 
Rs. 59,968. The question must, therefore, be answered in the 


ec ps 








1. (1930), 4 I.T.C. 188. 2. (1931) 5 I.T.C. 206. è 
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affirmative. The Commissioner of Income-tax will get 
Rs, 250 costs. 
> King, J.—I agree. 
Gentle, J.—1 agree. 
S. V.V. -> — Question answered in 
the affirmative. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mnr. Justice VENKATASUBBA Rao AnD Mr. 
Justice Newsam. 


Kovalakudi owen a dard Sa and ` 


others .. Appellants* (Plaintiffs 1 
; ; i to 5) l 
U. 
K. Banin rangi. Aiyangar and 
_ others .. Respondents (Defen- 
E dants). 


Madras Hindu Religious Endowments Act (II of 1927), S. 73 (3)— 
‘Applicability—Right claimed by third parties to Prasadams offered to deity— 
Suit to declare absence of right and for injunction—Whether relates to 
“administration or management” of temple. 


The plaintiffs, who were the worshippers of a temple, instituted the suit 
for a declaration that certain other persons known as Swkhavasis were not 
entitled to any fixed share of the Prasadams offered to the deity or to a cash 


payment in lieu thereof. They also prayed for an injunction restraining the’ 


defendant trustees and members of thé Devasthanam Committee from 
recognising the right put forward by the Sukhavast defendants: It was 
contended that the suit was not maintainable by reason of S. 73 (3) of the 
Madras Hindu Religious Endowments Act. 


` Held, that what the plaintiffs sought was a declaration against certain 
third parties, that the relief for injunction was merely consequential and did 
not alter the character of the suit, and that as the suit did not relate to the 
“administration or management” of the temple it was not barred by S. 73 (3) 
of the Madras Hindu Religions Endowments Act. 


Appeal against the decree of the District ours of 
Trichinopoly in O. S. No. 3 of 1929. 

T. M. Krishnaswami Aiyar, V. N. V enkatavaradachariar 
and R, Gopalachariar for Appellants. 

S. T. Srinivasagopalachariar, K. R. Rangaswami Aiyangar 
and’ A. Srirangachariar for Respondents. 

The Court delivered the following 
_ Jupements: Venkatasubba Rao, J.—The learned District 
Judge has in respect of almost every question of fact decided. 





* © Appeal No. 2676f 193. © 29th September, 1937. 
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in favour of the plaintiffs, but has come to the conclusion that’ 
the suit is not maintainable by reason of cl. 3 of S. 73 of the 
Hindu Religious Endowments Act (Madras Act II of 1927). 
The question to be decided in the appeal is, whether the view of 
the learned Judge that the suit is barred by the provision 
referred to above, can be sustained. l 

The suit has been brought by certain five worshippers in 
the Sri Ranganathaswami temple at Srirangam with the con- ` 
sent obtained of the Board of Commissioners. The object of 
the suit is to get a declaration in respect of a class of persons 
known as Sukhavasis. The plaintiffs complain that these 
Sukhavasis have been asserting a claim to a certain fixed share 
of the Prasqdams offered to the deity, and that in assertion of 
that right, they have gone the length of claiming a cash pay- 
ment in lieu of their share of the Prasadam when that is not 
available. The questions which the learned Judge had to 
decide were: (1) whether the Sukhavasis had been in enjoy- 
ment of the allowances, as alleged by them, continuously for 
such a period, as would serve to raise a presumption of a 
legal origin, and (2) whether the emoluments were attached to 
the performance of any religious office, service or duty in the 
temple in question. On both these matters, the learned District 
Judge in a lucid and closely reasoned judgment, has recorded 
findings, as already stated, against the defendants. We may 
incidentally observe here that the word ‘Sukhavasi’ means ‘one 
who lives in comfort without any particular employment’ 
(Tamil Lexicon published by the University of Madras). 
The respondents’ counsel has not challenged these findings of 
fact, and the question that now has to be decided therefore is 
one of law, namely, whether or not the suit is barred under 


`S. 73 (3) of the Act. 


The lower Court has, in our opinion, been misled by the 
clumsy drafting of some of the paragraphs in the plaint. There 
were three sets of defendants impleaded: first, the trustees of 
the temple; secondly, the members of the Trichinopoly Hindu 
Devasthanam Committee; and thirdly, the Sukhavasis. Ona 
close examination of the plaint, it is perfectly clear that it is 
not sought to fetter the discretion of the trustees in doling out ` 
the offerings to such persons as they think deserving; the 
Sukhavasis are under no particular disability, and they may, 
like any other worshippers or pilgrims, receive, and be given 
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the Prasadam. It is the right put forward by the Sukhavasis to 
a fixed share that has been objected to. To claim a right to 
charity is a contradiction in terms, and what the Sukhavasis 
have been getting according to them, are not charitable doles 
but perquisites, which could be claimed as a matter of right, 
attached as they are, to the performance of certain services. 
Unfortunately however, the wording of the plaint seems to 
suggest that the suit was intended to prevent the Sukhavasis 
getting any charity whatsoever, as though they were marked 
out for some special penalty. 


A brief reference to the facts that immediately preceded 
the institution of the suit, will serve to make the prayers in the 
plaint clear. The Sukhavasis are of the Vadagalai persuasion, 
and their claim to a fixed share was generally looked on with 
disfavour by the Tengalais. The plaintiffs suggest that in deal- 
ing with the claim put forward by the Sukhavasis, the trustees 
orthe members of the committee are generally swayed by 
sectarian motives. It seems unnecessary to go into this ques- 
tion, nor would it be right on the material before us to say that 
the plaintiff’s complaint is justified. What really happened 
however was this: In several judicial proceedings the right of 
the Sukhavasis was negatived. In 1926 the Religious Endow- 
ments Board likewise refused to recognise the right. In 1927 
the Devasthanam Committee, when considering the budget pro- 
posals, also declared against the right claimed; but in 1928 they 
revised their decision and resolved to make provision in the 
budget for payments to the Sukhavasis. Four out of five trustees 
of the temple dissented from the committee’s view; and the 
plaintiffs, as worshippers, claim in the suit several reliefs 
including an injunction restraining the trustees and the members 
of the Devasthanam Committee from recognising the right put 
forward by the Sukhavasi defendants. There is also a declara- 
tion that has been prayed for, but the prayers have been so 
worded as to suggest, as already stated, that the Sukhavasis are 
to be deprived of any share in the offerings. 

Now that the misapprehension has been got ridof, does the 
provision referred to oppose any bar to the maintainability of 
the suit? S. 73 was in some respects recently amended; but the 
provisions in force when the suit was filed, was as it stood 
before the amendment. For the present purpose, this makes 
little difference, and as the learned Judge rightly points out, the 
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reliefs mentioned in the.section, do not cover any.of the reliefs 
claimed in the suit. It has been held by the Judicial Committee 
in Abdur Rahim v. Muhammad Barkat Ali that the words. 
‘further or other relief’? in S. 92, Civil Procedure Code, must 
on general principles of construction be taken to mean relief 
of the same nature as those described in clauses (a) to (g)- 
Both the reasoning and the conclusion of their Lordships 
apply to the provision in question, which has been modelled on 
the aforesaid section of the Code. It has been further held in 
the same case, that in enacting S. 92, the legislature could not 
have intended to include relief against third parties under the 
general words ‘further or other relief’. 

Applying the same reasoning, the question we have to 
decide is, whether the words of the present provision can have 
the effect of abolishing or extinguishing substantive rights. 
possessed under the law. As was pointed out in Vaidhyalinga 
Pandara Sannadhiv. Ranganatha Mudaliar2 to which one of us 
was a party, there isa marked difference between the wording 
of the relevant part of S. 73 (3) and the corresponding portion 
of S.92 (2). Under the latter provision, the suits contem- 
plated are those filed claiming any of the reliefs specified in 
the section. But the words in the present Act are much 
wider and more comprehensive, for what is declared is, « No 
suit in respect of the administration or management of a 
religious endowment shall be instituted”, except as provided 
by the Act. 

The learned Judge has held that as the reliefs claimed are 
not covered by those in the section, the suit does not lie. The 
short answer to that argument is, that the present suit is 
entirely outside the scope of S. 73. The suit, if the scope is 
properly understood, is not ‘ in respect of the administration or 
management’ of the temple in question. The right of the 
trustees or the committee to make charitable doles—including 
the giving of doles to the Sukhavasi defendants—is not 
questioned; it is not sought to fetter their discretion in any 
way whatsoever. No question has been raised. involving the 
‘administration or management’ of the temple either by the- 
trustees or by the committee. What the plaintiffs seek is, to 
ws their right declared as against certain third parties, that - 





- (1927) 54 M.L.J. 609: L.R. 55 I.A. 96: LLR. 55 Cal. 519 (P.C). | 
2. (1933) 66 M.L.J. 98: I.L.R. 57 Mad. 362. 
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is to say, Strangers to the trust (that being the true position of 
the Sukhavasis). Such a suit, it seems to us, does not come 
within the purview of S. 73 and cannot be said to be barred by 
its provisions. The further relief prayed for that the trustees 
and the members of the committee shall be restrained from 
giving, and the Sukhavasis from receiving, is merely ancillary 
to and consequential upon the declaration. That, in our 
opinion, does not alter the main character of the suit. In this 
view:the obtaining by the -plaintiffs of the sanction of the 
Board was a superfluous act; but that makes no difference. 


The appeal is allowed and the plaintiffs will have a decree 
in the terms mentioned above. 


As to costs, the order made by the lower Court will stand, 
and in this Court the only order we propose to make is, that 
the plaintiffs will be paid a consolidated amount of Rs. 350 


(Rupees three hundred and fifty only) as costs of the appeal 
from the temple funds. 


The memorandum of obieendisi is dismissed. No costs. 


Newsam, J.—I agree entirely. There is nothing in S. 73 
of Act II of 1927 to preclude the Court from granting a decree 
declaring that “Sukhavasis” are not as of right entitled to 
receive a fixed share of the Prasadams and an injunction 
restraining the trustees from allowing such a claim by making 
cash: payments to them as such or in lieu of any so-called vested 
interest in the offerings. On the findings of the learned trial 
Judge, which are unchallenged and which we accept, the plain- 
- tiffs must at least succeed to this extent.. But obviously no 
decree can be passed restraining the right of the trustees 
to distribute Prasadams by way of charity to any persons whom 
in their discretion they deem to be worthy recipients. S. 73, 
as I understand it, limits the powers of the Court to miete 
with the administration and management of Religious Endow- 
ments, and restricts the right of suits of persons interested to 
such matters as appointing and removing a trustee, vesting 
property in a trustee, determining what sum should be allocated 
to a particular purpose, and kindred matters. But for obvious 
reasons Courts are prevented by this section from accepting 
any invitation to interfere with the details of administration 
or to fetter the discretion of trustees in minor matters. The 
machinery is provided in the Act itself for the control of 
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trustees of temples by Committees and by the Hindu Religious 
Endowments Board. 
I respectfully agree with my learned brother as to the 
terms of the decree which should be passed in this suit. 
B. V. V. ~ Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice ABDUR RAHMAN. 


S. A. Annamalai Chettiar .. Petitioner* (2nd Respon- 
dent) 





v. 
Chellammai Achi, minor by father 
and next friend, V.S.S. Sathappa 
Chettiar and another .. Respondents (Petitioner 
; and 1st Respondent). 

Sale—Proclamation—Material irregularity alleged—Inadequacy of price 
—Proof direct whether necessary—C. P. Code (1908), O. 21, R. 90. 

It is no longer necessary to prove the causal connection between the 
inadequacy of price of a property and the material irregularity in the conduct 
of the sale of the same by means of direct evidence; buta sale could be set 
aside if the Court were satisfied upon the facts proved in the case that there 
were circumstances from which a reasonable inference might be drawn that 
the inadequacy in price was the result of the material irregularity, although 
mere inadequacy of price, without either direct evidence or proof of such 
circumstances as mentioned above, would not be sufficient to set aside the 


sale. 

Venkatasubbaraya Chetti v. Zamindar of Karvetinagar, (1896) I.L.R. 20 
Mad. 159; Sheorution Singh v. Net Lali Sahu, (1903) I.L.R.30 Cal. 1 and 
Mahabir Pershad Singh v. Dhanukdhari Singh, (1904) LL.R. 31 Cal. 815, 


referred to. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise the 
order of the District Court of Ramnad, dated 11th July, 1936 
and made in C.M.A. No. 60 of 1935, presented against the 
order of the Court of the Subordinate Judge of Sivaganga, 
dated 5th August, 1935 and made in E.A. No. 505 of 1934 in 
E.P. No. 30 of 1933 in O.S. No. 53 of 1932. 

K. Rajah Aiyar for Petitioner. 

M. S. Venkatarama Aiyar for Respondents. 

The Court delivered the following 

JUDGMENT.—It has been conceded by Mr. Rajah Aiyar,. 
the counsel for the petitioner, that there was no proclamation 
before the property, which happens to be one-eighth share in a 





* CRP. No. 985 of 1936. °- 27th: August, 1937. ° 
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village, was sold by public auction. Admittedly this is a mate- 
rial irregularity. It was not seriously contested that the price 
at which the property was sold, was grossly inadequate. A 
firm offer was made by the objecting creditor in the lower 
appellate Court to the extent of about double the price for 
which the property was knocked down at the auction sale. It 
was also admitted that the purchaser is a close relation of the 
judgment-debtor. 


The only point which was seriously contested by the 
Counsel for the petitioner was that the sale could not be set 
aside as the respondent had failed to prove that the inadequacy 
in price was caused by reason of such irregularity. 


At one point of time there was a divergence of views 
between the High Court of Allahabad on the one hand and 
those of the High Courts of Madras and Calcutta on the other. 
The High Court of Allahabad was of opinion that. the 
inadequacy in the sale price was not sufficient to set aside the 
sale in the absence of direct evidence which established a 
causal connection between the material irregularity and the 
inadequacy of price fetched at the sale. It was on the contrary 
held by the High Court of Madras in Venkatasubbaraya Chetti 
v. Zamindar of Karvetinagar) that the fact that the inadequacy 
of price fetched at the auction was the result of the material 
irregularity committed in conducting the sale, might ordinarily 
give rise to an inference that “the low price was a consequence 
of irregularity even though the manner in which the irregu- 
larity produced the low price be not definitely made out”. 
The High Court of Calcutta had taken a similar view in 
Sheorutton Singh v. Net Lall Sahu? and Mahabir Pershad 

Singh v. Dhanukdhari Singhs. s 


On account of this divergence of ‘views, the Code of Civil 
Procedure had to be amended and the words “unless upon the 
facts proved the Court is satisfied” have been substituted to 
give effect to the decisions of the High Courts of Calcutta and 
Madras. It is no longer necessary to prove a causal connection 
between the two by means of direct evidence; but a sale could 
be set aside if the Court were satisfied upon the facts proved in 
the case that there were circumstances from which a reasonable 
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inference might be drawn that the inadequacy in price was the 
result of the material irregularity, although mere inadequacy 
of price, without either direct evidence or proof of such circum- 
stances as mentioned above, would not be sufficient to set aside 
the sale. 

In this case, material irregularity has been admitted and 
the inadequacy in price which the property fetched at the sale 
was not seriously contested. The fact that there was no pro- 
clamation might legitimately give rise to an inference that if 
the sale had been proclaimed, the intending purchasers might 
have been present to bid for the property which might have 
fetched a higher price in consequence. It was, in any case, 
open to the lower appellate Court to draw this inference and 
having done so, it cannot be said that it exercised a jurisdic- 
tion which did not vest in it. It cannot, therefore, be 
questioned in revision. 


I would, therefore, dismiss the petition with costs. 
K. C. Petition dismissed. 


[Enp or VoL. IT.] 
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pay debts—Charges of fraud included 
-in affidavit subsequently filed—High 
Court ordering winding up—Interfer- 
ence by Privy Council (P.C.) .. 650 
S. 183—Winding up of a company 
by order of Court—Liquidator’s deci- 
sion to assign a decree in favour of 
the highest bidder in auction—Sanc- 
tion of Court—Irregularity in conduct 
of sale alleged—O. 2], R. 90, Civil Pro- 
cedure Code—Applicability of .. 926 
S. 235— Ronee e eee 
Brokers—Whether liable repay 
amount received as E to 
Official Liquidator—Broker whether 
an ‘officer’ of the company ; 
Ss. 235 and 281— Company 
Incorporation of—Legal adviser and 
advisory director—Eight other direc- 
tors—Chairman, one of them—Certifi- 
cate under S. 103 obtained on a false 
declaration by advisory director— 
Other directors aware that declaration 
false—Company commencing business 
—Security deposits by employees— 
Misappropriation of, by advisory 
director—Company incurring liabilities 
between date of commencement and 
closing—Liquidation of company— 


279 
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Companies Act (V II of 1913) 
—Contd. 


Directors, if to make good the two 
losses to the company—Wilful negli- 
gence—Meaning of—Directors, how 
far entitled to rely on chairman and 
managing director—Scope of S. 281 
—Directors acting honestly but not 
reasonably—If can be relieved under 
S. 281 ae 


Compromise— Remedy — Compromise 
between parties to suit_and stranger 
—Remedy of stranger—Procedure .. 279 


Contract—Agreement between insolvent 
and purchaser—Object to defeat insol- 
vency proceedings— Such arrangement 
opposed to public policy .. 508 

Ratification .. 622 

Contract Act, S. 161—Scope—Liabilit 
of hirer—Loss of article after period 
of bailment Se 

——S,. 253 (1)—Shares of partners— 
Disssolution—Settlement of affairs— 
Particular items allotted to partners— 
Inference oh 

Costs — Company — Winding up. See ` 





329 


Company .. 825 
——Discretion of Court—Exercise 
of a 


—-——Mortgage suit—Mortgagor filin 
written statement but remaining ex 
parte—Puisne mortgagees, other de- 
fendants, in the suit~Support by them 
of the first defendant’s written state- 
ment—Liability in costs .. 896 


Court fees— Liability for—Relief of 
injunction—No basis for, in the cause 
of action oh 
Probate duty— Application made 
in forma pauperis—Power of Conrt to 
award relief—Probate duty payable a 
first charge on estate .. 899 


Court-Fees Act (VII of 1870), S.11 
—Sum due to decree-holder found 
to be in excess of sum on which Court- 
fee is paid—Failure to pay additional 
court-fee--Dismissal of suit—Juris- 
diction (P.C.) .. 1 

Ss. 13, 14 and 15—Refund of 
court-fee— Withdrawal of appeal— 
Application for refund of court-fee— 

. Sustainability—Inherent power of 








Court whether can be invoked 788 
———§ 17—Scope-If deals with 
forum .. 616 
——S. 19 (1)—Effect . 899 
———~-(as amended in Madras), Sch. I, 
Art. Land Sch. II, Art. 17-B—Suit 
under S. 112, Madras Estates Land 
Act—Appeal preferred by landlord— 
Court-fee payable .. 347 


(as amended in Madras), Sch. 
II, Art. 17-A—Suit for partition of 





' Pace. | Court-Fees Act (VII of 1870) 


Pace, 
—Contd. 


joint family properties—Declaration 
sought against creditors of father— 
Relief for exoneration of plaintiff’s 
share for debts—Court-fee payable— 
Several declarations sought—Claim 
within jurisdiction of Munsif but filed 
in Sub-Court—Basis for determinin 
court-fee a 
Sch. II, Art. 17-B. See Court- 
Fees Act, Sch. I, Art. J and Sch. II, 
Art. 17-B <. 347 
Court of Wards. See North-Western 
Provinces and Oudh Court of Wards 
Act (III of 1899), S. 34 (P.C.).. 
Court of Wards Act (I of 1902), 8.49. 
—Construction—‘Intending plaintiff.. 466 
S. 49—Notice by a proprietor to 
the ward—Representatives of his 
interest suing in regard to boundary 
dispute—wNotice containing no mention 
of plaintiff’s address— Notice whether 
satisfying requirements of S. 49 «. 466 - 


Criminal Procedure Code, (V of 
1898), Ss. 110 and 117 (4) and (5)— 
Joint inquiry into conduct of persons 
when necessary—Security for persons 
dangerous to public, when to be de- 
manded—Who are dangerous persons. 749 

S. 162—Copy of witnesses’ state- 

ment to police—Accused’s pleader 

applying for it—Duty of Court not to 

refuse 3 

S. 195 (b)—Complaint against a 

Vakil’s clerk for alleged offence of 

forgery—Refusal by Court to prose- 

cute him on the ground of lack of a 

strong prima facte case against him— 

Procedure to be adopted—Court’s 

decision to be final in such circum- 

stances .. 757 

S. 196-A—Previous sanction 

under, not obtained—Trial and convic- 

tion, if legal are 

S. 252—Magistrate issuing sum- 

mons for an offence under S. 426, 

Indian Penal Code—Accused appear- 

ing before him—Magistrate changing 

his mind and proceeding to act under 

S. 252, Criminal Procedure Code— 

Magistrate not precluded from fram- 

ing a fresh charge ià 

S. 268— Administered areas— 

Notification of Governor-General 

under Indian Foreign Jurisdiction 

Order in Council, 1902—Extension of 

S. 268, Criminal Procedure Code, 1898, 

with modifications—Discretion confer- 

red on Sessions Judge to dispense with 
jury and aid of assessors—Assistant 

Sessions Judge whether entitled to 

same power (P.C.) .. 323 

S. 288—Deposition taken befoge 

committing magistrate—Use of for 

cross-examination purposes (P.C.) .. 323 

s 
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Cr. P. Code (V of 1898)—Conid. 


~S. 345 (1) and (2)— oe 
able offence—Nature of 
S. 377—-Sentence of death—Court 
consisting of two Judges—Order of 
confirmation signed only by one de 
—Validity (P.C 
—— ~S. 488—Claim of maintenance A a 
wife of a Muhammadan for herself 
and her children—Unreasonable refu- 
sal by wife to live with her husband— 
Dismissal of her application improper 
—Grant of maintenance to children .. 278 
S. 488—If applies to claim for 
conjugal rights—Wife if can exacta 
promise of fidelity before pelarmng.t to 
husband . 488 
S. 488—Maintenance claim ae a 
woman—No finding as to a valid 
marriage between the parties—Magis- 
trate’s order to award maintenance 
without a definite finding, wrong— 
‘Living in adultery’ meaning of .. 885 
S. 503—Issue of commission to 
witness in Burma—Whether permis- 
sible .. 902 








. 323 











Criminal Trial — Circumstantial evi- 
dence—-Offence of murder—Inference 
as to guilt of accused P.C.) .. 684 


Quashing—No offence disclosed 
by complaint .. 878 


Crown—Right to tax subjects—When 
lost (P.C). 





. 362 


Cutchi Momone-Hinda Law not appli- 
cable in regard to their property— 
Rules of Hindu undivided famiy 
Applicability . 221 


Decree—Passing St Detéidant 
not producing accounts though sum- 
moned—Adverse inference—Decree if 
can be passed se 





Deed—Construction—Marriage contract 
between Mahomedans—Agreement to 
pay dower—Provision for monthly 
payment on variance between spouses 
—Liability of surety specified — 
General liability for entire debt on 
death of husband—Whether ipergble 








) .. 565 

Construction—Sale .. 922 
Construction — Village land aa 
Shamilat—Deed conveying land “to- 


gether with external and internal 
rights’—Shamilat not yet divided at 
date of deed—Whether deed effective 
to convey right to shamilat together 
with land (P.C.).. 267 


Easement—Right to throw filthy water 
on righbour’s land—Mode of acquisi- 
tion—Exercise for term short of 
statutory period—Actionable nuisance, 350 


1937—II—G s 


PAGE. 


PAGE. 


Easements Act (V of 1882), S. 15— 
Right to throw filtby water on neigi 
bour’s land—Acquisition of . 350 

S. 24—Inamdar-—Right to take 

water for irrigation~Nature of — 

Right to do necessary acts in the chan- 

nel .. 178 


Election. See certiorari . 700 


Evidence—Pedigrees- Record of re- 
cent events—Statements being con- 
tradictory—Value of (P.C.) . 

Value of —Tradition (P.C.) . 


Evidence Act (I of 1872), S. 13—Ad- 
missibility of judgment CC.) .. 631 
S, 27—Admissibility-- Confessional 
statement made by accused—Informa- 
tion given to Police Officer—Discuvery 
of material objects—Admissibility of 
statement in evidence—Connection 
between discovery of objects and 
statement (F.B.) .. 60 
S. 27—Statements under— Mode 
of recording by Police Officers—Need 
for recording in first person—Exact 
words of a person to be used in 
evidence against him—Use of confes- 
sional statement at trial—Principles 
governing .. 32 


S. 27—Statement under--Mode of 
recording by Police Officers (F.B.) .. 60 
S. 30—Confession made by one co- 
accused—Admissibility against ano- 
ther (F.B.) .. 60 
S. 32 (4)—Public right—Question 
of limits of a particular revenue 
mahal (B.C) .. 631 
S. 35—Public records—Entry aaa 
Admissibility (P.C.) . 
Ss. 36 and 83—Map drawn a 
Commissioner in a ae a aca 
bility of (P.C). 
S. E TT E 
of (P.C.) .. 631 
S. 62—Letter typed with copies— 
Signature to letter and initials to 
copies—Copies if primary evidence of 
the contents of the original . 381 
S. 106—Bailment—Facts within 
bailee’s knowledge—-Duty to place 
before Court . 329 
S. 114, Ill, (g)—Adverse infers 
ence under (PC) .. 
S. 116—Scope— Landlord and 
tenant—Estoppel of tenant from deny- 
ing landlord’s title—When applicable 
—Dispute as to derivative title—As- 
signee from lessee if estopped—Ten- 
ant already in possession at the time 
of lease—If can deny landlord’s title 
(P.C . 286 
S. 116 — Tenancy — If begins 
afresh every time at the time of 
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Evidence Act (I of 1872)—Contd. PAGE. 


devolution of the interest of landlord 
or tenant : _ (P.C.) .. 286 


Execution— Decree for settling a 
scheme-~Court whether liable to be 
called upon to work it in execution .. 887 

Executing Court~Right to ques- 
tion validity of decree .. 881 


Government of India Act (1919), 
S. 96-B—Civil Services (Classification, 
Control and Appeal) Rules, R. 55—In- 
quiry under—Power to hold—Autho- 
rity competent to impose punishment— 
Right to be heard only by that autho- 
rity—Delegation of the inquiry by that 
authority toa subordinate oficer .. 189 


Grant—Burden of proof— Exemption 
from land revenue—Presumption as 
to lost grant—Prescriptive right to 
exemption—Proof (P.C.) .. 362 


Construction—Original grants not 
forthcoming—Confirmation of grants 
at inam settlement—Entries in inam 
register and inam statements—Effect 
—Grant to deity or to archaka burden- 
ed with service we 413 
Inam-—-Channel coming into exist- 
ence after inam grant—Ownership in 
bed—Presumption .. 178 


Inams—Dumbalas—Nature of .. 573 


Tnam—Irrigation channel—Bed of 
—Rights of Government and of inam- 
dar .. 178 


Inam-—Religious inam—Change of 
idol—New temple built—-Inam not re- 
sumed and allowed to be used for 
the new temple—Effect .. 368 


Inam — Service inam —Karnam 
inam lands in permanently settled 
estates-~~Enfranchisement by Govern- 
ment—Lands granted to karnams 
free of quit-rent—Lands so granted 
subject to quit-rent—Whether both in- 
cluded in powers of enfranchisement 
(P.C) .. 240 


Inam—Tope inam—Nature of .. 505 


Guardian and Ward—Duty of guardian 
—Suit against minor—Guardian ad 
titem raising defence but not persisting 
in it—Decree passed ex parte—Suit by 
minor after attaining majority to have 
decree set aside—Allegations as to 
collusion and negligence on part of 
guardian—Burden of proof—Need for 
proving available defence in prior 
suit n. 236 

Hindu Law—Adoption— Burden o 
proof (P.C.) .. 

————Adoption—Effect of, regarding 
blood relationship of adopted son 

(P.C.) .. 711 

~——Applicability—Cutchi memons ., 221 
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Hindu Law—Contd, PAGE. 


Debt—Manager— Borrowing for 
purchase of lands—Family if liable— 
Ratification by coparceners—Claim to 
share in them—I£ enough to constitute 
ratification +. 622 
Joint family— Alienation— Con- 
tract of sale—Minor represented by 
manager of family—Sale of immova- 
ble property for ‘paying off debts in- 
curred for family purposes—Whether 
contract valid a. 653 
Joint family—Alienation— Trad- 
ing family—Deed of mortgage execut- 
ed by manager to pay off debts—What 
lender has to prove—Death of mort- 
gagee before suit—Suit to enforce 
mortgage by assignee from mortgagee 
—Contest as to validity of mortgage— 
Defendants summoned to produce 
their accounts but failing todo so— 
Decree on basis of adverse inferences 
against defendants—Failure of plain- 
tiff to adduce evidence if material .. 559 
Joint family—Blending of pro- 
perty—Property whether can be taken 
out subsequently Pe 
Joint family— Coparcener— Suit 
by manager to recover rent—Other 
coparcener— Right to appeal—See 
Appeal oe 


Joint family property —“Ances- 
tral” estate—Meaning of— Property 
inherited from maternal grandfather 
—Son of person inheriting whether 
takes interest by birth (P.C.) .. 151 


Joint family—Representation by 
father in suit—Decree for possession 
and mesne profits—Partition entered 
into pending suit—Death of father 
after passing of decree—Decree whe- 
ther can be executed against coparce- 
nary property in hands of son (F.B.).. 251 
—Joint family property— Self-ac- 
quisition—Mixing of funds —Evidence 

of blending—Common Bank account— 
Inference of intention to make it joint 
family property (P.C.) .. 114 
Joint family— Self-acquisitions— 
Earnings of father—No accounts to 
show he kept them separate from 
joint family property—No presump- 
tion as to blending so as to impress the 
entire property with the nature of. 
joint family property—Will disposing 

of his properties, vali .. 906 
Partition—Severance of status— 
Declaration of intention to separate— 
Need for communication to other 
members—Alienation of share in one 
item of family property to one of 
several coparceners—Effect — Infer- 
ence as to agreement to divide 44 


Religious Endowment — Advérse 
Possession. See Adverse Possession 


C); cry 527 
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Hindu Law—Conid. PAGE. 


Religious Endowment—Archaka— 
Hundi collections—Cash claimed by 
Archaka as belonging to him—Origin 
of practice not known—Evidence avail- 
able speaking to the practice—Pre- 
sumption in favour of the practice as 
not opposed to public policy ee 
Religious Endowments—Deed of 
dedication to private idol—Provision 
for upkeep of worship, residence, etc. 
—Ultimate surplus conveyed to she- 
baits or family members—Effect 
(P.C.) .. 527 
Religious Endowment—Dharma- 
karta asked to share responsibility for 
the safe custody of the temple pro- 
perties with another—If breach of 





893 











trust os 
Religious Endowment — Idol — 
Vesting of properties .. 368 





Religious Endowment—Temple— 
Temple committee—Direction to trus- 
tee to perform a festival at a parti- 
cular cost—Trustee performing ata 
higher cost—Cost such as the temple 
could afford—Trustee bringing the 
fact of excess expense to notice of 
committee—Committee keeping quiet 
~Ratification—Trustee, if guilty of a 
breach of trust .. 660 
Religious Endowment—Temple— 
Whether public or private—Perform- 
ance of Jtsavams ve 485 


Reversioner—Suit, by remote re- 
versioner—If and how far maintain- 
able - Discretion of Court to try suc 

a suit oe 


Succession—“Male agnate”—Got- 
raja sapinda—Meaning of (P.C.) .. 711 
Hindu Law of Inheritance 
(Amendment) Act (II of 1929)—Ap- 
plicability—Male dying before the Act 
but estate in the hands of a limited 

















owner at date of the Act. (F.B.) .. 209 
Inam. See Grant 
See Grant—Inam 
-Income-tax Act (XI of 1922), S.2 (1) 


(b) (ii)—Coffee—Nature of curing 
operations —lf manufacturing process 
(ŒE B.) .. 310 
S. 4 (2)—Assessee resident in 
British India—Owning coffee estates in 
Mysore territory — Cultivation in 
Mysore—Labour and materials for 
same sentfrom British India—Raw 
coffee brought down into British India 
—Payment of land tax in Mysore— 
Curing of seeds in British India—If 
assessee entitled to benefitof second 
proviso to S. 4, Cl. (2)—-Extent of ex- 
emtion (F.B.) .. 310 
S. 10—Agency business acquired 
by assignee subject to, obligation to 








7 


Income-tax Act (XI of 1922) 
—Contd. 


make certain annual payments out of 

commission earned—Deduction of 
. payments in computing profits — 

Whether permissible (P.C.) .. 763 
(as amended) Ss. 22, 23, 27, 30, 
31, 33,66 (2)—Unsatisfactory return 
of income made by taxpayer—Assess- 
ment made by officer “‘to the best of his 
judgment” —Sufficient cause shown for 
non-compliance with notice to produce 
evidence-—-Whether relevant to excuse 
failure by taxpayer to comply with 
notice to produce accounts—Proce- 
dure for making best of judgment as- 
sessment—Questions of fact—Refer- 
ence by gIncome tax Officer—Permis- 
sibility (P.C) .. 43 
S. 34—Two partnerships at Ran- 
goon and Saigon—Partners same as 
both—Profits of Saigon business—Re- 
mittance of to Rangoon firm—Ran- 
goon firm assessed to tax—Assessee 
contending that firm not liable—As- 
sessment cancelled Then partner in- 
dividually assessed—No allocation of 
profits to individual partners~If as- 
sessment invalid—Profits escaping as- 
sessment—L iability (F.B.) .» 928 


S. 42 (3)—Scope (F.B.) .. 310 


Indian Christian Marriage Act (XV of 
1872), Ss. 4,5, 42, 51 and 77—Solemni- 
sation of marriage—QOath taken be- 
fore Marriage Registrar—False dec- 
larations made as to age of proposed 
wife and asto residence of parties— 
Marriage whether rendered invalid .. 590 


Injunction— Disobedience of—Interim 
stay 


PAGE, 











See Nuisance . 350 


Insolvency—Joint Hindu family — 
Father-manager of trading family ad- 
judged insolvent—Assets of insolvent 
directed to be sold—Power of Official 
Assignee to convey sons’ shares in 
family properties—Administration of 
bankrupt estates—Sale through official 
agency as the proper course—Secret 
arrangement between insolvent and 
purchaser—Court should refuse to 








countenance .. 508 
Interest—-Mesne profits—Interest on 

(P.C.) .. 202 

Right to—Dower debt .. 779 


Interpretation of statutes—Hardship 
—If a consideration “2 

History of amending provision— 
(F.B.) . 











Relevancy s . 251 
Rule—Reference to person—If in- 
cludes legal representative and as- 
signee -- 466 
Taxing statute—Frovision for 
levy of profession tax—Strict con- 
struction as 


Land Acquisition 
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"PAGE. 


Act, S. 23— 
Compulsory acquisition—Principles 
governing determination of value— 
Melwaram interest in Zamindari land 
—Deduction of collection charges— 
Capitalisation on basis of years’ pur- 
chase—Prevalent rate of interest on 
Government securities as criterion .. 744 


Ss. 31 (2) and 32—Application for 
purchase of immovable properties with 
moneys in deposit in Court—Report of 
Collector regarding the insufficiency 
of the properties for the amount— 
Report whether final—The Court in 
dealing with such matter, performing 
a judicial function—Procedure to be 
followed .. 429 


Legal Practitioners Act (XVIII of 


1879), S. 13 (b)—1 'leader—Temporary 
appropriation of client’s moneys for 
his private use—Petition to Court for 
disciplinary action—Subsequent re- 
storation of money to client and with- 
drawal by him of the charges—Court, 
if can permit such squaring—Profrs- 
fessional misconduct (F.B.) .. 16° 


Limitation Act (IX of 1908), S. 10 and 














Art. 120—Order under S. 146, Cri- 
minal Procedure Code—Lands taken 
possession of by Government—Suit for 
recovery of income received by Go- 
vernment—Starting point of limitation. 296 


S. 19—Construction—'Prescribed’ 
—Period of exclusion under other law 
—If can be taken into account 


S.19~—Partnership—Suit for dis- 
solution—Appointment of one of the 
partners as receiver—Acknowledg- 


-ment by him of liability of firm toa 


creditor—Whether could save limita- 
tion even as against the other partners. 627 
$.19 Expl I—Acknowledgment— 
Mortgage of property purchased by 
vendees to vendors for balance of pur- 
chase money—Later mortgage of the 
same property by the vendees in 
favour of another—Directions con- 
tained in the later deed to pay off pre- 
vious mortgage—Notice of demand by 
vendors for the balance of amount— 
Letter in reply mentioning the direc- 
tions to the later mortgagee and re- 
ferring to the latter for payment and 
disowning liability for Court costs or 
charges—Whether reply an acknow- 
ledgment cae 


S. 20 (1) Proviso— Payment — 
Promissory note executed in favour of 
creditor towards a portion of interest 
—Nothing on the face of the note to 
indicate it—Evidence whether can be 
supplied—Proviso to S. 20 whether it 
requires specific mention of the parti- 


24 


cular debt, for which paymentis made. 54 


Limitation Act (IX of 1908) 
—Contd, 


~S. 20 (2)—Applicability — Prior 
mortgage—Decree and sale of pro- 
Perty—Purchase by and delivery of 
Possession to plaintiff—Suit by subse- 
quent mortgagee— Decree directing 
sale of the property subject to pre- 
vious mortgage—Suit by plaintiff on 
the original mortgage after twelve 
years—Suit barred 
———§. 22—Applicability— Transposi- 
tion of parties at 
———Art. 16—Arrears of revenue—Re- 
cusant proprietor—Government hold- 
ing khas—Rent demanded by Govern- 


Pace. 


.. 170 


ment—lf arrears of revenue (P.C.) .. 834 





Art. 105—Applicability—Partner- 


ship—Dissolution—Accounts settled. 511 


Art, 120. See Limitation Act, 
S. 10 and Art. 120 hs 
Arts. 142 and 144—Applicability— 
Suit for péssession—Scramble between 
parties to get possession—Possession 
with tenants as 
-Art. 144—Adverse possession— 
“Adequacy, continuity and exclusive- 
ness’—Proof of receipt of rent may 
be indirect—Title to tenancies belong- 
ing to separate estates formed by ac- 
cretion of land (P. 
Art. 182 (5)—Applicability—A p- 
plication under O. 21, R. 11, Civil Pro- 
cedure Code (V of 1908)—Certified 
copy of decree required by Court 
along with application under O. 21, 
R 11 (3)—Non-production—Applica- 
cation whether “in accordance with 
law” he 
--—— Art 182 (5)—‘Proper Court’. See 











296 


606 


C.) .. 631 
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C. P. Code, Ss. 39, 42 and O 21, R. 10. 602 


Madras City Municipal Act (IV of 
1919), S. 110, and Sch. IV, part II, 
R. 7—Company having headquarters 
in Karachi—Doing business in Madras 
also—Depot in Madras—Whether 
liable to be taxed by the Municipality 





—If so in what manner .. 809 
Sch. 1V, part II, R. 7.. See 

Madras City Municipal Act, S. 110 

and Sch. IV, part JI, R 7 .. 809 


Madras Co-operative Societies Act 
(VI of 1932), S. 51—Certiorari—Dis- 
pute between society and an ex-officer 
— Jurisdiction of Deputy Registrar of 
Co-operative Societies to decide such 
a dispute—Delay in petitioning to the 
High Court for certiorari to quash the 
awardand decree of the Deputy Re- 
gistrar—Conduct of party sufficient to 
preclude Court from issuing the writ 
as ex debito jusiitiae—Discretion of 


the High Court in the circumstances .. 858 


Madras Court of Wards Act (I of ® 
1902), S. 45—Construction ' decree 
capable of execution by sale of immo- 
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Madras Court of Wards Act PAGE. 


(I of 1902)—Contd, 


vable property’—Decree for payment of 
money—Attachment by decree- holder 
of moneys of estate in Collector’s 
hands—G. O. declaring such decrees 
transferable to Collector—Attachment 
of moneys not good—Decree to be 
transferred to Collector for execution 
—Civil Procedure Code (V of 1908), 
S. 68—No bearing on the question . 540 


Madras District Municipalities Act 
(V of 1920 as amended), S. 93 and 
Sch. IV, R. 17—"“ Holds any appoint- 
ment”’—District Judge on leave—Resi- 
dence outside municipal Hist Digby: 
lity for profession-tax . 569 


Madras District Police Act (KXIV of 
1859), S. 47—-O ffence under—Principle 
under S. 211 of Indian Penal Code— 
Whether could be applied—-Differences 
between the two sections . 435 


Madras Estates Land EE EES 
Act (XVIII of 1936), Ss. 3 and 13— 
If confer occupancy rights on persons 
in possession even in pending suits— 
Applicability of S 13 . 573 


Madras Estates Land Act (I of 1908), 
Ss. 6 and 8—Acquisition of kudiwaram 
under exception to S. 8—Evidence of 
acquisition over each plot necessary 
and not general evidence regarding 
whole village . 


S, 112—Suit under—Appeal pre- 
ferred by landlord—Court-fee payable. 347 


Madras Estates Land (Amendment) 
Act (VIII of 1934), S.127 (2)—Con- 
struction «. 573 


Madras Gaming Act (IIT of 1930), Ss. 
5 and 6—What is gaming house— 
Proof for conviction necessary as to 
the place being used for such purposes. 741 


Madras High Court Original Side 
Rules, O. 8, R 14—Applicability to 
proceedings for probate . 899 

Madras High Court Original Side 
Rules, Rules under Companies Act, 

R. 17— Form No. 9- Difference 
between Indian and English law . 825 

Madras Hindu Religious Endowments 
Act (II of 1927), S. 9 (2)—Construc- 
tion—'Public temple’ .. 485 


Ss. 9 (5) and 57—-Scheme for 
management of a temple framed by the 
Board of Commissioners—No provi- 
sion for hereditary trustee on the 
management—-Scheme wrong - 830 
(as amended in 1930) Ss. 18 and 
76—One of trustees of a temple exe- 
cuting kanom lease to another without 
concurrence of other trustees—Kanom 
inv@id—General law—How far sec- 
tions of the Act enable a trustee to 
deal with it 2. 358 








Madras H, R. E. Act (IT of 1927) Pace. 
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S. 57 (3)—Scheme framed by 
Board—Suit for cancellation—Allega- 
tion of change in the idol—Competence 
of Board to frame a scheme—Question 
of title to property—Whether could be 
gone into by the Board a 
S. 70—Archaka as de facto trustee 
—Service of notice on him—Suffici- 
ency—Demand by Board—Execution 
by Civil Court oe 413 


S. 73 (3)—Applicability —Right 
claimed by third parties to Prasadams 
offered to deity—Suit to declare 
absence of right and for injunction— 
Whether relates to “administration or 
management” of temple + 931 
S. 84—Affidavits filed before 
Board—Court, if can act upon them i in 
the absence of deponents being exami- 
ned .. 485 
S. 84— Declaration by the Board of 
atemple to be public—Application to 
set aside the declaration on the ground 
that it was a private trust—Decision— 
Revision alone lies to High Court-— 
Finding of fact must be clear—Dedica- 
tion of property by itself not amount- 
ing to the trust being private or public, 876 


S. 84 (1)—Application in Civil 
Court to set aside order of dismissal 
under—O. 9, Civil Procedure Code, 
applicable to the application— Petition 
to be restored to file if on merits there 
was sufficient cause .. 175 


Madras Irrigation Cess Act, S. 1— 
Construction—‘ Used ’—Ryotwari land 
—Levy of increased tax on landowner 
for excess use of water—Absence of 
evidence to connect the greater flow of 
water to any act of the landowner— 
Levy illegal in the circumstances 
Refund with interest ordered us 


Madras Local Boards Act—Election 
rules—Rule 35 (2)—Election proceed- 
ings—Stay by Government .. 700 

(as amended), Rules under Sch. 

IV, R.11-A (5)—Levy of profession 

tax—Notice to produce accounts if 

valid—R. 11-A not complied with— 

Basis of taxation—R. 12 of the transi- 

tional provisions of Act XI of 1930— 

Notification of Government under that 

rule—Whether proper .. 903 


Madras Permanent Settlement Regu- 
lation (XXV of 1802), S. 4—Cons- 
truction; ‘continuing or abolishing’-— 
‘Only’ inthe expression ‘Land paying 
only favourable quit rent’—Alienated 
lands—Imposition of quit rent—If a 
condition CPC) zi 

Madras Proprietary Estates Village 
Service Act (II of 1894), S. 17—‘Con- 
tinued’—Meaning of (P.C.) .. 240 
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Madras Proprietary Estates Village PAGE. 
Service Act (II of 1894)—Contd. 


S. 17—Karnam inam lands—En- 
franchisement by Government under 
S. 17—Resumption by Zamindar—lf 
allowed (P.C.).. 240 


Madras Revenue Recovery Act (II of 
1864), S. 58—Revenue assessment— 
Revision of rates within the period of 
thirty years by notification under Gov- 
ernment Order—Validity se 355 


Mahomedan Law—Dower — Marriage 
contract—Agreement_ to pay dower. 
Sze Deed—Construction (P.C.).. 565 


Dower—Sunnis—Hanafi—Deed of 
dower—Silent as to whether whole or 
any portion of dower is prompt or 
deferred—Presumption that whole is 
prompt — Madras Presidency — No 
difference between Shiah and Sunni 
laws in this respect +. 779 
Gift — Death-illness—Conveyance 
of entire property to wife in lieu of 
dower—Validity (P.C) .. 518 
Marriage—If invalid or void— 
Marriage of wife’s sister during sub- 
sistence of prior marriage—Issue of 
marriage legitimate +. 753 


Wakfi—Shia School—Need for 
delivery of possession—Executant of 
wakf divesting himself of all interest 
—Individual possession as owner con- 
verted into joint possession with other 
mutawallis—Separate account opened 
—Failure to obtain mutation—Personal 
use of trust funds—Inference—Valid 
wakf whether constituted (P.C.) .. 493 
Wakf—Validity of —Shiahs—Dis- 
tinction between wakf bil wasiyat and 
- wasiyat bil wak{—Dedication to wakf 
by widow and adult children of deceas- 
ed—Condition that minor children also 
should join after attaining age (P.C)... 518 


Malabar Compensation for Tenants 
Improvements Act (I of 1900)— 
Tenant of building—Whether entitled 

' to claim compensation for improve- 
ments os 

Malabar Law — Melkanom—Grant by 
one of trustees of temple — Other 
trustees not consulted—Validity . 358 

Master and Servant. See Tort—Master 
and Servant. 


Minor—Suit by after attaining majority, 
to have decree set aside on ground of 
negligence on part of guardian — 
Burden of proof .. 236 
Mortgage—Construction of covenant— 
Subsistence of prior encambrance— 
Clause conferring power of sale free 
of encumbrance—Need for clear and 
express words—Effect of clause being 
to destroy security—Mode of cons- 
` truction (P.C.) .. 459 























Mortgage—Contd. PAGE. 
Limitation. See Limitation Act, 
S. 20 (2) .. 170 





Mortgage suit—Costs. See Costs, 896 
Mortgage suit—Security bond exe- 
cuted by uncle of defendant—Defen- 
dant raising the plea that some items 
belonged not to the joint family pro- 
perties—Issues raised—Whether de- 
fendant could be allowed to question 
title of mortgagor .. 165 


Suit by some only interested in 
mortgage money—How far maintain- 
able .. 666 


New South Wales Conveyancing Act 
(1919), S. 30—Sale of reversionary 
interest—Validity—Conditions (P.C.) 87 


North Western Provinces and Oudh 
Court of Wards Act (III of 1899), 
S. 34—Court of Wards—Will—Draft 
will forwarded to Board of Revenue— 
Manager, Court of Wards, communi- 
cating final approval—Ward executing 
and registering will—Subsequent revo- 
cation of consent by Court—Permissi- 
bility (P.C) .- 


Nuisance—Remedy—Injunction — Mere 
r whether disentitles party to 
relie . 


Oudh Estates Act (1869), S. 22 (10)— 
Rule of succession under (P.C.) .. 7IL 


Partition—Suit for—Erection of build- 
ings by one co-sharer—Mode of 
adjusting rights (P.C.).. 114 


Partnership Act (IX of 1932), S. 17 
(a)—Partnership between two persons 
—Agreement'to take shares in different 
proportions—Son of one of the part- 
ners succeeding to the father’s place in 
the firm after the death of the father - 
—Business continued—Dissolution— 
Claim of share according to the origi- 
nal ratio agreed upon—Sustainability. 760 

S 69-—Cutchi Memons carrying on í 

father’s trade—Suit by them—Main- 

tainability FA 

S. 69 (2)—Suit by an unregistere 

firm—Firm_ registered pending suit— 

Effect of—Suit to be deemed as filed 

on date of registration—Court may 

take notice of subsequent registration. 273 

Ss, 69 and 74—Suit by an unregis- 

tered firm—Registration pending suit— 

If validates the plaint from date of 

registration—S. 69, if applies to suits 

on obligations incurred prior to its 

enactment—Scope and effect of S. 74.. 717 


Penal Code (XLV of 1860), S. 28— 
‘Counterfeit’-—Intention necessary .. 232 
S. 34—Death caused by stick—The 
stick not such as to cause death excep® 
by use of more than ordinary force— 
Three persons dealing blows—No evi- 
e 
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dence as to which of them dealt the 
fatal blow—All three liable only for 
grievous hurt <8 
Ss. 109 and 120-B—Charge of 
criminal conspiracy—Where matters 
have gone beyond the stage of conspir- 
acy, offence becomes one of actual abet- 
ment~—Section applicable is S. 109 


Ss. 201 and 302—Charge for 
offence of miurder—Decision of Judge 
or jury as to proof of guilt—Pro- 
cedure for convicting accused for 
lesser offence (P.C.) - 
S. 206—Accused harvesting stand- 
ing crop which had been attached— 
Amin of Court protesting against 
action—Complaint of surety in whose 
custody property was—Whether ‘fraud 
or intent to defraud’ existing <= 
S. 211—Principle of—If applies to 
a charge under S.47, Madras District 
Police Act—Relative scope of the two 
sections 
———-Ss, 232, 235, 242 and 109—Coun- 
terfeit coins—Manufacture of—Inten- 
tion to foist a case on an innocent man 
but not for infringing monopoly of the 
State or defrauding the public—Pro- 
. secution case misconceived—Charges 
should have been under Ss. 211 and 
195, Indian Penal Code 


Ss. 300 (3) and 326—Murder or 

grievous hurt. See Penal Code, S. 34. 
S. 302 —Evidence —Offence of 

murder (PC) 


S. 411—Charge under—Applica- 
bility —Money found —Intention to 
misappropriate—No actual conversion 
to use oe 























mS, 415—Cheating alleged—Cheque 
dishonoured—Complaint after three 
months—Complaint not disclosing 
offence—Requisites of the offence of 
cheating a 


Power-of-attorney—Agent under Right 
of. See Civil Procedure Code, O. 3, 
Rr. land 2 (F.B. 


Practice—Appeal—Joinder of parties— 
Suit for partition—Family treated as 
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members adjudged insolvents —Sub- 
branch treated as being represented by 
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—Effect—Application for joinder— 
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Presidency Towns Insolvency Act 
(III of 1909), S. 49 (3)—One of the 
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Official Assignee in his attack of the 
insolvent’s fraudulent alienation— 
Creditor promised 25 per cent. of the 
net realisations as price of his assist- 
ance—Whether an offence against the 
insolvency law 


Privy Council—Criminal case—Inter- 
ference (P.C. 





—Practice—Amendment of plaint— 
Suit by husband—Continuance by 
widow—A pplication for amendment of 
plaint so as to introduce personal right 
of widow—Amendment allowed and 
trial proceeded—Objection to amend- 
ment raised before Board—Procedure 
(P.C.) .. 


Probate—Application in forma pauperis, 
See Court-fees 


Provincial Insolvency Act (V of 
1920), S. 9 (1) (c)—Petition by 
creditor—Alleged acts beyond three 
months owing to the intervening of 
summer recess—Amendment prayed 
for by creditor to include fresh acts 
of insolvency—Grave injustice to the 
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the circumstances 
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for costs a debt provable in insolvency 
—Payment of costs by the insolvent 
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Ss. 28 and 29—Effect—Adjudica- 
tion in insolvency—Subsequent suit by 
creditor for recovery of debt—Failure 
to obtain leave of Insolvency Court— 
Suit whether rendered incompetent—~ 
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stage of suit oa 


Ss. 28 (2), 29 and 78(2)—Petition 
by creditors to declare debtor insolvent 
—Adjudication and annulment subse- 
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Computation of, to save bar of limita- 
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S. 28 (5)—Property of agricul- 
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S. 29—Construction —‘Pending 
suit’ ss 223 


S. 53—Second transferee taking 
transfer bona fide from previous 
transferee—Previous transfer offend- 
ing S. 53—Second transfer when 
protected .. 378 
S. 54—Fraudulent preference— 
Hypothecation of family property by 
father representing his minor sons— 
Whether alienation a fraudulent pre- 
ference BA 
S. 54—Fraudulent preference— 
Insolvent preferring a creditor—UIti- 
mate object of securing advantage to 
insolvent—Whether fraudulent pre- 
ference—Insolvent failing to secure _ 
benefit~ Effect .. 378 
S 54—Fraudulent preference— 
Insolvent being uncle and guardian of 
his nephew—Immovable properties 
alienated in favour of his nephew by 
insolvent —Circumstances —Relation- 
ship of the alienee—Motives behind 
the transaction—Tests ofa fraudulent 
preference in the circumstances ae 


S. 78 (2)—Suit on promissory note 
—Debt mentioned in schedule to insol- 
vency petition—Period between ad- 
judication and annulment—Whether 
to be excluded in computing period 
for limitation—Promissory note must 
be ‘proved’ and not merely ‘provable’.. 883 

Railways Act (IX of 1890), S. 72— 
Risk-note Form B—Loss of goods at 
intermediate station—Locks and door 
of wagon broken open—Guard of rail- 
way being in position to explain— 
Failure of Railway Company to 
examine—Complicity, of servants of 
Railway in theft—Liability of com- 
pany for loss (P.C.) .. 689 

S. 72—Risk-note—Goods entrusted 

for carriage—Loss and non-delivery of 

consignment—-Proof of loss by fire not 

forthcoming- Under risk-note company 
bound to disclose their good conduct 
and to account for the proper care of 
goods in the absence of clear proof of 
fire accident—-Opportunity to adduce 
evidence not taken by Railway Com- 
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Ratification. See Hindu Law—Religi- 
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Registration Act (XVI of 1908), S. 17 
(1) (b)—Partnership—Dissolution and 
settlement of accounts—Deed of 
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able property—Onus to disprove title 
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. dissolution being a memorandum 

. settling their rights—Document 
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whether inadmissible for want of 
registration .. 511 


Regulation VII of 1817—Powers o 
Revenue Board <.. 477 


Religious Endowments Act (XX of 
1863), S. 7—Powers of a Devas- 
thanam Committee—Kesolution of the 
Committee directing delivery of key 
of the temple safes to and defining the 

` duties of the office of Overseer— 
Dharmakarthas whether would be 
committing breach of trust by sharing 
responsibility with a third person ap- 
pointed by the Committee-—-Committee 
giving directions within confines of 
their statutory powers—Legality .. 477 


Sale—Debts of vendor undertaken to be 
paid off with purchase price by the 
vendee—Transfer of documents by 
creditors for a lesser amount than sti- 
pulated for sale of the properties to 
the vendee—Vendee claiming remis- 
sion amount for his own benefit— 
Vendee only an agent .. 307 


Validity — Sale of reversion— 
Transaction substantially unfair—In- 
ference from circuumstances—Inade- 
quacy of price as relevant factor— 
Vendor being without adequate pro- 
tection—Power of Court to award 
relief against sale (P.C.) .. 87 


Sale of Goods Act (III of 1930), 
Ss. 16 (2) and (4), 17 and 59—Sale 
of skins by description—Covenant that 
goods should be of fair average 
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Goods passed by buyers — Defects 
noticed when goods were put into 
work—Latent defect—Right of buyers 
to claim damages—Meaning of expres- 
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Shamilat. See Deed— Constriction 
i (P.C.) .. 267 
Specific Performance—Suit for—Con- 
tract of sale on behalf of minor by 
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Plaintif if bound (P . 359 


~S, 53-—-Avoidance of transfer— 
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—Suit on mortgage—Mortgagee ab- 
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structure built on the property and for 
possession— Trustee not known— 
Whether worshippers of mosque could 
bring a suit on behalf of the trust— 
Considerations to be entertained . 301 
United Provinces Land Revenue 
Act (III of 1901), Ss. 33; 40, 44—En- 
tries under S. 33—Presumption of cor- 
rectness (P. » 631 


Wajib-ul-arz—Entry in— Evidentiary 
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Water rights—Government channel— 
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MADRAS ACTS, 1937. 


THE MADRAS CHILDREN (AMENDMENT) ACT, 1936. 


Acr No. I oF 1937, 
[31st December, 1936 and 28th January, 1937. 


An Act further to amend the Madras Children Act, 1920, 
for certain purposes, 


WHeErEAS it is expedient further to amend the Madras Children Act, 
1920, for the purposes hereinafter appearing ; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 


It is hereby enacted as follows :— 


1. This Act may be called the MADRAS CHILDREN 
(AMENDMENT) Act, 1936. 


2. (1) Section 25 of the Madras Children Act, 1920 (hereinafter 
referred to as the said Act), shall be re-numbered as 


Amendment of section 25, sub-section (1) of that section and in the s i 
2 ub-section 
Madras Act IV of 1920, as so renumbered— 


(i) after clause (0), the following word and clause shall be inserted 
namely :— 

Sor 

(c) committed to the custody of any suitable person, whether a relative 
or not, who is willing to undertake the care of the youthful offender, until he 
attains the age of sixteen years or for any shorter period ;” ; and 


(ii) in the last paragraph, for the words “in either case,” the words, 
letters and brackets “in any case in which it passes an order under clause (a) 
or clause (b)” and for the words “under the supervision of a person named by 
the Court,” the words “under the supervision of a probation officer or of some 
other person, named by the court” shall be substituted. 


(2) After the sub-section as so renumbered, the following sub-sections 
shall be added, namely :— 

“(2) Where a court passes an order under this section placing a youth- 
ful offender under the supervision of a probation officer. or of some other 
person, such officer or person shall, while the order remains in force, visit, 
advise and befriend the youthful offender and when necessary, endeavour to find 
him suitable employment. 


(3) The parent, guardian, relative or other person to whose custody a - 
youthful offender has been committed, or the probation officer or other person 
under whose supervision a youthful offender has been placed, may, at any time 
while the order committing him to such custody or placing him under such 
‘supervision remains in force and while the offender is under the age of sixteen 
years, bring him before the court which passed the order or any other court 
withén the local limits of whose jurisdiction the youthful offender may then be 
residing, and such court may, if it thinks that it is desirable in the interests of 
the youthful offender go to do, vary the order or orders previously passed and - 
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order him to be sent to a certified school or passa fresh order or orders under 
sub-section (1)”. 
3. In section 28 of the said Act, clauses (d) to (f) shail be relettered as 
. clauses (e) to (k) respectively, and after clause 
Amendment of section 28, (¢), the following clause shall be inserted, 
Madras Act IV of 1920. Ae 
namely :— 

“(d) by committing the offender to the custody of any suitable person, 
whether a relative or not, who is willing to undertake the care of the offender; 
or”, 

4. (1) In clause (d) of sub-section (1) of section 29 of the 

Pitter E ES said Act, after the words “reputed thief,” the 
mendment ot section , } é 

Madras Act IV of 1920. et hc word and clause shall be inserted, 


“or 

(e) is living in a house used for an immoral purpose or in any other 
circumstances calculated to cause, encourage or favour the seduction or prosti- 
tution of the child;”. 
(2) To sub-section (3) of section 29 of the said Act, the following pro- 
viso shall be added, namely :-— 

“Provided that a girl coming within the description mentioned in clause 
(e) of sub-section (1) may be committed to such custody until she attains the 
age of eighteen years, or for any shorter period.” 
aardpeer ty aa 5. (1) In section 30 of the said Act— 

(i) after the word “child” wherever it occurs, the words “or young 
person” shall be inserted; á , 

(ii) the word “junior” before the words “certified school” shall be 
omitted; and ; 

(iii) for the words “order him to be sent to any such school,” the words 
“order the child or young person to be sent to a junior or senior certified school, 
as the case may be” shall be substituted. 

` (2) To the same section, the following Explanation shall be added, 

namely :— 

“Explanation.—Where any young person is ordered to be sent to a 
certified school under this section, the provisions of this Act shall, so far as may 
be, apply to him as if he were a youthful offender.” 








“THE MADRAS VILLAGE COURTS (AMENDMENT) ACT, 1936. 





Act No, II or 1937, 
[31st December, 1936 and 28th January, 1937, 
An Act further to amend the Madras Village Courts 
Act, 1888, for certain purposes. 
O -Wuereas it is expedient further to amend the Madras Village Courts 
Act, 1888, for the purposes hereinafter appearing ; 
AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 
It is hereby enacted as follows :— 
1. This Act may be called THe MADRAS VILLAGE 
Courts (AMENDMENT) Acr, 1936. 


2. In section 5 of the Madras Village COurts 


Amendment of section5, A 1888 7 4 
_ Madras Act | of 1889. Ree (hereinafter referred to as the said 
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(i) in the definition of ‘Village munsif’, for the words and figures ‘and 
except in sections 7 and 16 includes the president of a panchayat court’ the 
following shall be substituted, namely :— 

“and except in sub-section (1) of section 16 includes— 

(a) the president of a panchayat court; and 


, (b) the vice-president of a panchayat court, exercising the functions of 
its president under this Act or the rules made thereunder”; and 


(ii) after the definition of ‘District Munsif’ the following definition shall 
be inserted, namely :— 


“ ‘Movable property’ includes growing crops 
as well as ungathered products of land.” 


Rica ha eta E, 3. For sub-section (5) of section 9 of the said 
mendament of section 7, l z j i a 
Madras Act TT of 1889. a Re “following sub-section shall be substituted; 

“(5) (a) A panchayat court shall elect, according to the rules prescribed 
in that behalf, one of its members to be its president and another member to be 
its vice-president. 


(b) The president may, by order in writing, delegate any of his functions 
to the vice-president: 

Provided that he shall not delegate any functions which the panchayat 
court expressly forbids him to delegate. 


(c) Ifthe president is absent from the jurisdiction of the court or is 
incapacitated, his functions shall devolve on the vice-president. 


(d) When the office of president is vacant, the vice-president shall exer- 
cise the functions of the president until a new president assumes office. 


(e) Every sitting of the court shall be presided over by the president, 
and in his absence, by the vice-president if there is one. If there is no vice- 
president, or in the absence of both the president and the vice-president, the 
members present and constituting the court shall elect from among them- 
selves a president for the purposes of that sitting.” 


“Moveable property.” 


gern a 4, After section 9 of the said Act, the following 
Act lof 1889. 77S sections shall be inserted, namely :— 


“9-A, Where a village Court is established under any of the provisions 

; of section 6 or sub-section (1) of section 9 in any 

Fit evans aes suits and local area, in lieu of a village Court or Courts having 
Se Ge Ree jurisdiction over such area— 

(a) all suits or civil proceedings pending in such. Court or Courts shall 
be deemed to have been instituted or taken in the Court newly established for 
such area; and i 

(b) all decrees passed by such Court or Courts which have not been 
executed or are under execution shall be deemed to have been passed by the 
Court so established. 


9-B. The provisions of section 9-A shall, so far as may be, apply to 

te, criminal cases or proceedings pending before a pan- 

Transfer of genet chayat Court or Courts in lieu of which a panchayat 
cases and proceedings. Court is newly established.” 


5. In section 13 of the said Act, for the words 


Amendment of section 13, ‘personal property’ the words ‘movable property’ shall 
Madras Act I of 1889. _ be substituted. 


Insertion of new section 6. After section 53 of the said Act, the following 
aoe. in Madras Act I of Section shall be inserted, namely :— 
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«53-A. Where the crops or ungathered products of any land are attach- 
ed under section 53, the village Court may cause them 


Mode of dealing with to be sold when fit for reaping or gathering, or at its 
crops or ungathered pro- 


ducts after attachment. ; 4 
due season and stored in proper places until sold. In 


_ the latter case, the expense of reaping or gathering and storing such crops or 
products shall be defrayed by the judgment-debtor when he redeems the 
property or from the proceeds of the sale in the event of its being sold.” 


Amendment of section 76, : ns = 
Madras Act I of 1889. 7. In section 76 of the said Act 


(i) for the first paragraph of sub-section (2), the following shall be 
substituted, namely :— 

“(2) Ifa panchayat Court finds an accused person guilty of any of the 
above offences, it may impose on him— 


(a) a fine not exceeding ten rupees in respect of an offence under 
section 510 of the Indian Penal Code, and 

(b) a fine not exceeding fifteen rupees in respect of any of the other 
offences :” ; and 


(ii) sub-section (7) shall be lettered as clause (a) of sub-section (7) 

and after the clause as so lettered, the following clause shall be added, namely :-— 

“(b) Where however a panchayat Court is disestablished and no new 

panchayat Court is constituted in lieu thereof, the District or Sub-divisional 

Magistrate shall transfer all criminal cases and proceedings before such Court 

to his own Court or to the Court of any Magistrate subordinate to himself or to 
any panchayat Court within his jurisdiction.” 

8. In sub-section (1) of section 77 of the said Act, for the word and 

; figures ‘section 403’, the words, figures and letters 

. aa aria miens of section ‘sections 403, 476, 476-A and 476-B’ shall be substi- 

, Madras Act I of 1889. tuted 

9. In clause (b) of sub-section (2) of section 78 of the said Act, after the 

Amendment of section word ‘presidents’, the word ‘vice-presidents’ shall be 

_ 78, Madras Act I of 1889. inserted. 


eS = 


THE MADRAS PROBATION OF OFFENDERS ACT, 1936, 





Acrt No, III or 1937. 
[31st December, 1986 and 28th January, 1937. 


An Act to provide for the release on probation of first offenders. 

WHEREAS it is expedient to provide for the release on probation of first 
offenders in certain cases and for other matters incidental thereto; 

AND WHrREASs the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 

It is hereby enacted as follows :— 

Short title, extent and 1, (1) This Act may be called THz MADRAS 

commencement. PROBATION oF OFFENDERS Act, 1936, 

(2) It extends to the whole of the Presidency of Madras. 

(3) (a) This section shall come into force at once. 

(b) The 1[Provincial Government] may, by notification in the 2] Official 


Gazette], direct that all or any of the remaining provisions of this Act shall . 





1 These words were substituted for the words “Local Government” by paragraph 4 (1) 
of the Government of India (Adaptation of Indian Laws) Order, 1937. 
2 These words were substituted for the words “For? St. George Gazette” by ibid. 


option, may cause them to be reaped or gathered in | 
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come into force in any local area on such date as may be specified in such 
notification. 

2, In this Act, unless there is anything repug- 
nant is the subject or context— 
(a) the “Code” means the Code of Criminal Procedure, 1898; and 


(b) expressions used but not defined in this Act and defined in the 
Code have the meanings assigned to them in the Code. 


3. In any case in which a person is found guilty of the offence of theft, 

dishonest misappropriation, or cheating punishable 

Power of Court to release under the Indian Penal Code or of any offence punish- 
certain offenders after ad- g f z 

monition. able with not more than two years imprisonment and 

no previous conviction is proved against him, the 

Court by which he is found guilty may, if it thinks fit, having regard to the age, 

character, antecedents or physical or mental condition of the offender and to the 

trivial nature of the offence or any extenuating circumstances under which the 

offence was committed, instead of sentencing him to any punishment, release 

him after due admonition, 


4. (1) When any person not under twenty-one years of age is found 
guilty of an offence punishable with imprisonment 
Power of Court to release for not more than seven years, or when any person 
certain offenders on proba- ; A 
tion of good conduct, under twenty-one years of age or any woman is 
found guilty of an offence not punishable with death 
or transportation for life, and no previous conviction is proved against the 
offender, if it appears to the Court by which he is found guilty, regard being 
had to the age, character, antecedents or physical or mental condition of the 
offender and to the circumstances in which the offence was committed, that 
it is expedient that the offender should be released on probation of good 
conduct, the Court’may, instead of sentencing him at once to any punishment, 
direct that he be released on his entering into a bond, with or without sure- 
ties, to appear and receive sentence when called upon during such period not 
exceeding three years as the Court may direct, and in the meantime to keep 
the peace and be of good behaviour: 

Provided that the Court shall not direct the release of an offender under 

‘this section, unless it is satisfied that the offender or one of his sureties (if 
any) has a fixed place of abode or regular occupation in the place for which the 
Court acts or in which the offender is likely to live during the period named for 
the observance of the conditions. 

(2) Where the offender referred to in sub-section (1) is under twenty- 
four years of age, the Court may make a supervision order directing that such 
offender shall be under the supervision of such probation officer as may be named 
in the order during the period specified therein and imposing such other condi- 
tions for securing such supervision as may be specified in the order: 


Provided that the period so specified shall not extend beyond the date on 
which, in the opinion of the Court, the offender will attain the age of twenty-five 
years. 

(3) A Court making a supervision order under sub-section (2) shall 
require the offender, before he is released, to enter into a bond, with or without 
sureties, to observe the conditions specified in such order and such additional 
conditions with respect to residence, abstention from intoxicants and any other 
matters as the Court may, having regard to the particular circumstances of the 
case, consider fit to impose for preventing a repetition of the same offence or a 
commission of other offences by the offender, 

e (4) A Court making a supervision order shall furnish to the offender 
and the sureties, if any, a notice in writing stating in simple terms the condi- 
tions of the bond. : 


Interpretation. 
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5. Notwithstanding anything contained in sections 3and 4, where any 
f first offender is found guilty of an offence by a 
Procedure in cases sub- Magistrate of the third class, or a Magistrate of the 
mitted by Magistrates not . 
empowered to act under Second class not specially empowered by the 1[Pro- 
sections 3 and 4. vincial Government] in this behalf, and the Magis- 
trate is of opinion that the powers conferred by the 
said sections should be exercised, he shall record his opinion to that effect and 
submit the proceedings to. a Magistrate of the first class or Subdivisional 
Magistrate, forwarding the accused to, or taking bail for his appearance before, 
such Magistrate, who may thereupon pass such sentence or make such order as 
he might have passed or made if the case had originally been heard by him, and, 
if he thinks further inquiry or additional evidence on any point to be necessary, 
he may make such inquiry or take such evidence himself or direct such inquiry 
or evidence to be made or taken. 


"Powers of Appellate 6. An order under section 3 or section 4 may be 
Courts. made by an Appellate Court. 


7. (1) If the Court before which the offender is bound by his bond under 

i section 4 to appear for sentence when called upon, or 

Procedure in case of any Court which could have dealt with the offender 
offender failing to observe <- : nds ; 

conditions ot release. in respect of his original offence, has reason to believe 

that the offender has failed to observe any of the 

conditions of the bond or bonds executed by him, it may issue a warrant for his 

apprehension, or may, if it thinks fit, issue a summons to the offender and his 

sureties, if any, requiring him or them to attend before it at such time as may be 

specified in the summons. . 


(2) The Court before which an offender is so brought or appears may . 
either remand him to custody until the case is concluded, or admit him to bail, 
with or without sureties, to appear on the date of hearing. ° 

(3) If the Court, after hearing the case is satisfied that the offender has 
failed to observe any of the conditions of the bond or bonds executed by him, it 
may forthwith,— 

(a) sentence him for the original offence, or 

(b) without prejudice to the continuance in force of the bond or bonds, | 
impose upon him, in respect of the first such failure, a penalty not exceeding the 
amount of fine which may be imposed for the original offence but in no case 
exceeding fifty rupees, 

(4) Ifa penalty imposed under clause (b) of sub-section (3) is not paid 
within such period as the Court may fix, the Court may sentence the offender 
for the original offence. 

8. The provision of sections 122, 126, 126-A, 406-A (b) and (c), 514, 
514-A, 514-B and 515 of the Code, shall, so far as 


Provisiomas:to ponds. may be, apply in the case of sureties given under this 


Act. 
Appointment of probation 9. (1) A probation officer named in a supervi- 
officers. sion order may be— 


(a) any person appointed to be a probation officer by the 1[Provincial 
Government], or 

(b) any person provided for this purpose by a society recognized in this 
behalf by the 1[ Provincial Government], or 

(c) in any exceptional case, any other person who, in the opinion of the 
court, is a fit person to act as a probation officer in the special circumstances of 
the case, ; 








ne 


1 These words were substituted for the words “Local Government” by paragraph 4 (1) 
of the Government of India (Adaptation of Indian Laws) Order, 1937, 
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Explanation —A probation officer may be a person of either sex. 


_(2) In naming a probation officer in a supervision order, the court shall 
be guided by any general or special instructions the 1[ Provincial Government] 
may issue in this behalf. 


i (3) A probation officer, in the exercise of his duties under any supervi- 
sion order, shall be subject to the control of the District Magistrate of the 
district in which the offender for the time being resides, 


(4) The court before which an offender is bound by his bond to appear 
for sentence when called upon, or the District Magistrate of the district in which 
the offender for the time being resides, may at any time appoint another proba- 
tion officer in the place of the person named in a supervision order. 

Explanation—For the purposes of this section, the presidency-town 
shall be deemed to be a district and the Chief Presidency. Magistrate shall be 
deemed to be the District Magistrate of that district. 


Dates ee: probation 10. A probation officer, shall, subject to rules 
ofäcers. made under this Act and to the direction of the 
court— 
(a) visit or receive visits from the offender at such reasonable intervals 
as may be specified in the supervision order, or subject thereto, as the probation 
officer may think fit ; 


' (b) see that he observes the conditions of the bond or bonds executed by 
him; 
' (c) report to the court as to his behaviour ; and 


(d) advise, assist and befriend him, and when necessary, endevour to 
find suitable employment for him. 


Variation of conditions of 11. The court before which any offender is 
probation and discharge of bound by his bond under section 4 to appear for 
bonds executed by offender. sentence when called upon— 


(a) may at any time if it appears, upon the application of the probation 
officer, that it is expedient that the bond or bonds executed by the offender 
should be varied, summon him, and if he fails to show cause why such variation 
should not be made, vary the bond or bonds by extending or diminishing the 

‘duration thereof (so, however, that it shall not exceed three years from the 
date of the original order and shall not extend beyond the date on which, in the 
opinion of the court, the offender shall attain the age of twenty-five years), or 
by altering the conditions‘thereof or by inserting additional conditions therein, or 

(b) may, on application made by the probation officer and on being 
satisfied that the conduct of the offender has been such as to make it un- 
necessary that he should be kept any longer under supervision, discharge the 
bond or bonds executed by him, . 


<12. (1) When any condition in a bond is relaxed under the provisions ‘of 

on section 11, the condition as so relaxed and not 

Effect of variation of the original condition shall be binding the sureties to 
bond on sureties. the bond. 

(2) Where any condition in a bond is made more onerous under the 
provisions of section 11, such condition shall not be binding in the more one- 
rous form on any surety to the bond, unless he has accepted it in writing, but 
the condition in its original form shall continue to bind any surety who has not 
accepted the condition in its more onerous form. 

(3) Where any additional condition is imposed under the provisions of 
section 11, such additional condition shall not.be binding on any surety to the 
bong unless he has accepted it in writing. 


1These words were substituted for the words “Local Government” by paragraph 4 (1) 
of the Government of India (Adaptation of Indian Laws) Order, 1937. . 
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(4) No variation in, or addition to, the conditions of any bond made 
under the provisions of section 11, shall affect the liability of any surety to the 
- bond in respect of any condition which has not been varied. 

13, (1) The 1[Provincial Government] may, either generally or specially 
Power of Provincial fOT any area or areas in which this Act is in force, 
Government to make rules, Make rules consistent with this Act for carrying out 
all or any of the purposes thereof. 

(2) In particular and without prejudice to the generality of the forgoing 
power, such rules may provide for or regulate— 

(a) any matters incidental to the appointment, resignation and removal 
of probation officers; 

(b) the payment of remuneration and expenses to probation officers 
appointed by the 1[ Provincial Government] direct, or of a subsidy to any society 
which provides persons for appointment as probation officers; and 

(c) the conditions on which societies may be recognized for the pur- 
poses of clause (b) of sub-section (1) of section 9. 

(3) All rules made under this section shall be subject to the condition of 
previous publication. 


14. Nothing in this Act shall affect the provisions of section 31 of the Re- 
formatory Schools Act, 1897, or the Madras Children 


Saving of the operation of Act, 1920, or the Madras Borstal Schools Act, 
certain enactments. 1925 


15. Nothing in this Act shall be deemed in any 


Saving of the jurisdiction iurisdicti 
of the High Court ne he Sii or derogate from the jurisdiction of the 





os 


THE MADRAS GENERAL CLAUSES (AMENDMENT) ACT, 1936. 
Act No, IV or 1937, 
[31st December, 1936 and 1st February, 1937. 


An Act further to amend the Madras General Clauses Act, 1891, 
for a certain purpose. 


WHEREAS it is expedient further to amend the Madras General Clauses 
pay 1891, forthe purpose hereinafter appearing; It is hereby enacted as 
ollows :— 





1. This Act may be called Tue MADRAS GENERAL 


Short title. CLAUSES (AMENDMENT) Acr, 1936. 


Insertion of new section 2. After section 8 of the Madras General 
8-A in Modras Act I of Clauses Act, 1891, the following section shall be 
1891. inserted, namely :— 


“8-A. Where any Act to which this Chapter applies, repeals any enact- 

ment by which the text of any previous enactment 

M a Mt sea ete was amended by the express omission, insertion or 

in previo Act. substitution of any matter, then, unless a different 

intention appears, the repeal shall not affect the 

continuance of any such amendment made by the enactment so repealed and in 
operation at the time of such repeal.” 


— ecm rr 
+ 
1These words were substituted for the words “Local Government” by par: h 4 (1 
of the Government of India (Adaptation of Indian Laws) Order, 1937. PUREE EY 
tJ 
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THE MADRAS CO-OPERATIVE SOCIETIES 
(AMENDMENT) ACT, 1936. 


Act No. V or 1937. 


[22nd January, 1937; 6th February, 1937. 
An Act further to amend the Madras Co-operative Societies Act, 1932, 
for certain purposes. 
WHEREAS it is expedient further to amend the Madras Co-operative 
Societies Act, 1932, for the purposes hereinafter appearing; 
Anp WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 


It is hereby enacted as follows :— 


1. This Act may be called Tut Maneras Co- 
OPERATIVE SOCIETIES (AMENDMENT) Act, 1936. 


A 2. The amendment made by section 6 shall be 
Sretan h to have retros- deemed to have been made, and to have come into 
pective cttect force, on the first day of August, 1933. 


3. In section 3 of the Madras Co-operative Societies Act, 1932 (herein- 
Sana ee after referred to as the said Act), the words “and 
mendment of Section 3 may appoint persons to assist such Registrar” shall be 
Madras Act VJ-08 1932. omitted and for the words “on any such persons”, the 
words ‘‘on any other persons” shall be substituted. 


; 4. For clause (c) of sub-section (1) of section 
rir aera pga: 51, 51 of the said Act, the following clause shall be 
Toras a aaa i substituted, namely :— 


“ (c) between the society or its committee and any past committee, any 
officer, agent or servant, or any past officer, past agent or past servant, or the 
nominee, heirs or legal area ae of any deceased officer, deceased agent or 
deceased servant, of the society, or” 


5. Inthe last paragraph of section 57-A of the said Act, after the words 
“by the attachment and sale”, the words 


Amendment of section « ; ” 
57-A Madras Act VI of 1932. ce the sale without attachment? shall be 


` Insertion of new section 6. After section 57-A of the said Act, the 


oe in Madras Act VI of following section shall be inserted, namely :— 


“ 57-B. The Registrar or any person empowered by him in that behalf, 

shall be deemed, when exercising any powers under 

Togia b him t a es this Act for the recovery of any amount by the 

Cit] Court fe Pere Dar- attachment and sale or by the sale without attachment 

poses. of any property, or when passing any orders on any 

application made to him for such recovery or to take 

some step-in-aid of such recovery, to be a Civil Court for the purposes of Article 
182 of the First Schedule to the Indian Limitation Act, 1908.” 





Short title. 








THE MADRAS REPEALING ACT, 1936. 
Act No. VI oF 1937. 


[31st December, 1936; 9th February, 1937. 
° An Act to repeal certain enactments, 
WHEREAS it is expedient that the enactments specified in the Schedule, 
which are spent or have otherwise become unnecessary, or have ceased to be in 
2 ‘ 
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force otherwise than by expressed specific repeal, should be expressly and spe- 
cifically repealed; It is hereby enacted as follows :— f 


Short titi 1. This Act may be called THe MADRAS REPEAL- 
ae ING Act, 1936, i 


2. The enactments specified in the Schedule are 
hereby repealed to the extent mentioned in the fourth 
column thereof. 


3. The repeal by this Act of any enactment shall not affect any Act or 
Regulation in which such enactment has been applied, . 
incorporated or referred to; and this Act shall not 
affect the validity, invalidity, effect or consequences of anything already done 
‘or suffered, or any right, title, obligation, or liability already acquired, accrued 
or incurred, or any remedy or proceeding in respect thereof, or any release or 
discharge of or from any debt, penalty, obligation, liability, claim or demand or 
any indemnity already granted, or the proof of any past act or thing; nor shall 
this Act affect any principle or rule of law, or established jurisdiction, form or 
course of pleading, practice or procedure, or existing usage, custom, privilege, 
restriction, exemption, office, or appointment, notwithstanding that the same 
respectively may have been in any inanner affirmed, recognized or derived by, in 
or.from any enactment hereby repealed ; 

nor shall the repeal by this Act of any enactment revive or restore any 
jurisdiction, office, custom, liability, right, title, privilege, restriction, exemption, 
usage, practice, procedure or other matter or thing not now existing or in force. 

THE SCHEDULE. 


Repeal of certain enact- 
ments. 


Savings. 

















Year, | Number. Short title or subject. | Extent of repeal. 
ml Ø @) (4) 
Act of the Governor-General in Council. f 
1885 | XXI | The Madras Civil Courts Act, 1885 .. | Section 3. 
; Acts of the Governor of Fort St. George in Council. 
1896 I A ae Rent Recovery (Amendment) | The whole. 
ct, . 
1900 IV |The Madras Proprietary Estates and Survey | The whole. 
-(Amendment) Act, 1900. 





1904 IV |The Madras Village Panchayats’ Regulation The whole. 
and the Madras Village Courts (Amend- 
ment) Act, 1904. 


1909 IV The Madras Estates Land (Amendment) | The whole except sec- 
Act, 1909, 90.0, tions 1 and 9. 
1916 Il The ads Irrigation Cess (Amendment) | The whole. 
ct, > 
1919 VI The ag Civil Courts (Amendment) Act, | The whole. 
1920 VI ate Madras Irrigation Cess (Amendment) | The whole. 
ct, 5 
1920 XII |The Madras District Municipalities (Amend- } The whole. 
. ment) Act, 1920. $ 
Acts of the Madras Legislature. 
1921 II \The Madras District Municipalities (Amend- | The whole. 
mert) Act, 1921. 
1921 V |The Madras District Municipalities (Amend- | The whole. 
ment) Act, 1921. 
1922 I |The Madras District Municipalities (Amend-| The whole. 
: ment) Act, 1921. 
1922 VII ihe a City Municipal (Amendment) | Sections 2and 3. @ 
ct, 5 


1923 I Are Malala (Completion of Trials) Act, | The whole. 
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t 








Year. | Number. Short title or subject. Extent of repeal. 
(1) (2) (3) (4) 
1924 IV |The berets City Municipal (Amendment) | Section 3. 
Act, ` i 
1925 V ne Madraz Local Boards (Amendment) | The whole, 
ct, i ; 
1927 VI The Saaran Planters Labour (Repealing) | The whole. 
yy ct, k 
1928 II |The Madras Prevention of Adulteration| Section 4. 
(Amendment) Act, 1927. À; F 
1929 XIV |The Madras Medical Registration (Second| Clause (i) of section 2. 
Amendment) Act, 1929. 
1931 Vil he Mading Panchayats (Repealing) Act, | The whole. 
1935 XIV |The Madras City Municipal (Amendment) | The whole. 
Act, 1935. 





—_—- 


THE MADRAS STATE AID TO INDUSTRIES (AMENDMENT) 
ACT, 1936, 


Act No VII or 1937. 


[6th January, 1937; 9th February, 1937. 
An Act further to amend the Madras State Aid to Industries Act, 1922, for 
certain purposes. 
i Wuenreas it is expedient further to amend the Madras State Aid to Indus- 
tries Act, 1922, for the purposes hereinafter appearing ; 


AND WHEREAS the previous sanction of the Governor-General has been 
obtained to the passing of this Act; 


It is hereby enacted as follows :— . 





1, This Act may be called Tue Mapras STATE 
AID TO Inpustries (AMENDMENT) Act, 1936. 


2. In section 5 of the Madras State Aid to 


Amendment of section 5, i i : 
Madras Act V of 1923. e 1922 (hereinafter referred to ‘as the 


(i) after clause (c) of sub-section (1), the following shall be added, 
namely :— 


Short title. 


or 
$ 

(d) old or established industries: 

Provided that aid shall not be given to any old or established industry 
unless the Local Government are satisfied that special reasons exist for giving 
such aid”; and . 

i (ii) in sub-section (3), after the word “tinal” the words “and shall not 
be called in question in any Court of law” shall be added. 

Amendment of section g, 3 í 
Madras Act V of 1923. : 

(i) for the words “net value of the assets of the industrial business or 
enterprise after deducting existing encumbrances”, the words “net value of the 
assets of the industrial business or enterprise and of any other property offered 
as collateral security for the loan, after deducting in both cases existing en- 
cumbrances” shall be substituted ; and 

(ii) the proviso shall be omitted. 


In section 9 of the said Act— 
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: 4. In section 14-A of'the said Act, for the words 
1 Pir ey nee fae beatin “one thousand rupees”, the words “two thousand 
rupees” shall be substituted. 
rae : 5. At the end of clause (6) of sub-section (b) 
re poe con 19, of section 19 of the said Act, the following words 
5 shall be added, namely :— 


“or of any property offered as collateral security for a loan”. 
THE USURIOUS LOANS (MADRAS AMENDMENT) ACT, 1936. 


Act*No. VIII oF 1937. 
[31st December, 1936; 5th February, 1937, 


An Act to amend the Usurious Loans Act, 1918, in its application to the Presi- 
dency of Madras, for certain purposes. 
WHEREAS it is expedient to amend the Usurious Loans Act, 1918, in its 
application to the Presidency of Madras, for the purposes hereinafter appearing ; 
AND WHEREAS the previous sanction of the Governor-General has been ob- 
tained to the passing of this Act; 

It is hereby enacted as follows :— 

Short title, extent and 1, (1) This Act may be called Ture Usuriovus 
application. Loans (MADRAS AMENDMENT) Acr, 1936, 

(2) It extends to the whole of the Presidency of Madras. 

(3) The provisions of this Act shall apply to all suits to which the 
Usurious Loans Act, 1918 (hereinafter referred to as the said Act), would 
apply and which are pending on, or are instituted on or after, the date of the 
commencement of this Act. 


Perot of section 3, 2. In section 3 of the.said Act— 











(i) in sub-section (1), for the words, letters and brackets beginning 
with “has reason to believe” and ending with “any of the following powers, 
namely, may,” the following shall be substituted, namely :— 

“has reason to believe that the transaction was, as between the parties 
thereto, substantially unfair, the Court shall exercise one or more of the follow- 
ing powers, namely,—’’; 

(ii) the Explanation to the same sub-section shall be renumbered as Ex- 
planation II and the following shall be inserted as Explanation I, namely :— 

“Explanation I,—If the interest is excessive, the Court shall presume 
that the transaction was substantially unfair; but such presumption may be 
rebutted by proof of special circumstances justifying the rate of interest” ; 

(iii) to clause (b) of sub-section (2), the following proviso shall be 
added, namely :— 

“Provided that in the case of loans to agriculturists, if compound interest 
is charged, the Court shall presume that the interest is excessive” ; and 

(iv) the Explanation to clause (d) of the same sub-section shall be 
omitted. 


THE MADRAS PAYMENT OF SALARIES AND REMOVAL 
OF DISQUALIFICATIONS ACT, 1937, 


Act No. IX or 1937, 





[17th September, 1937, 

An Act to provide for the salaries and allowances of Ministers, the S peaker and 

Deputy Speaker, the President and Deputy President, Parliamentary Secre- 

taries, and members of the Madras Legislature and for the removal of 
certain disqualifications, ° f 
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WHenreas it is expedient to provide by an Act of the Legislature for the 
salaries and allowances of Ministers, of the Speaker and the Deputy Speaker of 
the Legislative Assembly, of the President and the Deputy President of the 
Legislative Council, of Parliamentary Secretaries, and of members of the 
Legislative Assembly and of the Legislative Council: 


AND WHEREAS itis necessary to remove the disqualification imposed on 
Parliamentary Secretaries for being chosen as, and for being, members of the 
Legislative Assembly or Legislative Council: 


Tt is hereby enacted as follows:— 


1. (1) This Act maybe called THe MADRAS 
PAYMENT OF SALARIES AND REMOVAL oF DISQUALIFI- 
cation Act, 1937, 

(2) This section and sections 5, 6, 8 and 9 and the provisions of sections 
7, 10 and 11 in so far as they relate to sections 5, 6, 8 and 9 shall be deemed to 
have come into force on the Ist day of August, 1937. 


2. There shall be paid to the Prime Minister and to each of the other 
Ministers who are members of the Governor’s Council 
of Ministers, a salary of rupees five hundred per 
mensem, a house-rent allowance of rupees one hundred per mensem and a 
conveyance allowance of rupees one hundred and fifty per mensem. 


3. (1) There shall be paid to the Speaker of the Legislative Assembly a 
T salary of rupees five hundred per mensem, a house- 
Salaries of the Speaker rent allowance of rupees one hundred per mensem 
and Deputy Speaker of the P p d 
Legislative Assembly. and a conveyance allowance of rupees one hundre 
and fifty per mensem. 


(2) There shall be paid to the Deputy Speaker of the Legislative 
Assembly a salary of rupees one hundred and fifty per mensem. 


4. (1) There shall be paid to the President of the Legislative Council a 

, , salary of rupees two hundred and fifty per mensem, 

Ag ted e Ne ga a house-rent allowance of rupees one hundred per 

the Legislative Council. mensem and a conveyance allowance of rupees one 
hundred and fifty per mensem. 


(2) There shall be paid to the Deputy President of the Legislative 
Council a salary of rupees one hundred and fifty per mensem, 


5. There shall be paid to every Parliamentary Secretary a salary of rupees 

f , two hundred and fifty per mensem and a consolidated 

Salaries of Parliamentary house-rent and conveyance allowance or rupees one 
Secretaries: hundred and fifty per mensem. 


Short title and commence- 
ment. 


Salaries of Ministers. 


6. The Provincial Government may from time to time purchase and pro- 

A vide suitable conveyances for the use of the Ministers 

ee Sa k the and the Speaker, subject to such rules as regards 

inisters and the Speaker. their maintenance and repair as may be made by the 
Provincial Government. 


7. The holders of the offices referred to in sections 2 to 5 shall be entitled, 

: while touring on public business, to travelling and 

Woe allowances of daily allowances at such rates and upon such condi- 

inisters, eic: tions as may be determined by the Provincial Govern- 
ment, 

8. No person shall be disqualified for being chosen as, or for being a mem- 

A , berof the Legislative Assembly or the Legislative 

i parea i hd aaae Council, by reason only of the fact that he holds the 

a office of Parliamentary Secretary and receives the 

. emoluments in respect thereof, ; 
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Salaries and allowances 9. Every member of the Legislative Assembly 
of members of the Legisla- or of the Legislative Council who does not hold any 
tive Assembly and Legisla- of the offices referred to in sections 2 to 5 shall be en- 
tive Council. titled to receive— 

(a) a salary of rupees seventy-five per mensem, and 


(b) travelling and daily allowances in accordance with such rules as may 
be made by the Provincial Government and until such rules are made, in accor- 
dance with the provisions which were applicable on the 31st March, 1937, to 
members of the Legislative Council of the Governor of Madras. 


10. The whole or any portion of the salary or 
allowances to which any person is entitled under 
this Act may be relinquished by him in writing. 


‘11. Nothing in this Act shall prevent a retired Government servant from 
drawing his pension in addition to any salary or allow- 
ances to which he may be entitled under this Act. 


_Relinquishment of sala- 
ries and allowances. 


Saving. 








THE MADRAS PROHIBITION ACT, 1937. 


Act No, X or 1937. 





[Zst October, 1937. 
An Act to introduce and extend the prohibition of the manufacture, sale and 
consumption of intoxicating liquors and drugs in the Province of Madras. 
WHerEAs it isexpedient as early as possible to bring about the prohibi- 
tion, except for medicinal, scientific, industrial or such like purposes, of the 
production, manufacture, possession, export, import, transport, purchase, sale 
and consumption of intoxicating liquors and drugs in the Province of Madras; 
AND WHEREAS it is desirable to give effect to the abovementioned policy 
by introducing it in certain selected areas in the said Province and utilising the 
experience gained therein for extending it to the other areas thereof; 
It is hereby enacted as follows :— 


CHAPTER I. 
PRELIMINARY. 
Short title, extent and 1. (1) This Act may be called THe MADRAS 
commencement. PROHIBITION Act, 1937. 


(2) It extends to the whole of the Province of Madras. 

(3) (a) This section and sections 3 and 6 shall come into force in the 
whole of the Province of Madras at once. 

(b) The rest of this Act shall come into force— 

(i) in the district of Salem, at once; and 

(ii) in any other local area in the Province of Madras on such date as 
the Provincial Government may, by notification, appoint. 


2. From the date on which the provisions of this Act other than sections 1, 
3 and 6 come into force in any local area, the enact- 
ments mentioned in the Schedule shall cease to be in 
force in such area to the extent specified in the fourth column thereof. 

Provided that the Provincial Government may, by notification, declare 
that the provisions of this Act other than sections 1, 3 and 6 shall cease to be in 
force in any local area on such dates as may be specified in the notification and 
thereupon the enactments mentioned in the Schedule with any subsequent 
_ statutory modifications thereof shall revive and come into force in such area 
with effect on and from such date, . 


Repeals. 
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3. In this Act, unless there is something repug- 
nant in the subject or context— 
(1).“bottle”’ means to transfer liquor from a cask or other vessel to a 
‘Bottle’ bottle, jar, flask or pot or similar receptacle for the 
mrt purpose of sale whether any process of manufacture 
be employed or not and includes rebottling. 
(2) “buy” or “buying” includes any receipt 
including gift. 


Definitions. 


‘Buy’ or ‘buying.’ 


(3) “Collector” means a Collector of land revenue, or any person 
‘Collector’ appointed under clause (b) of section 25 to exercise 
Sr all or any of the powers or to perform all or any of 

the duties of a Collector under this Act. 

(4) “Commissioner” means the officer appoint- 
ed under clause (a) of section 25. 

(5) “cultivation” includes the tending or pro- 
tecting of a plant during growth and does not neces- 
sarily imply raising it from seed. 

‘Export’. (6) “export” means— 
(a) to take out of any local area to which this Act applies to any other 


local area in the Province of Madras to which this Act has not been extended, 
or 


‘Commissioner’. 


‘Cultivation’. 


(b) to take out of the Province of Madras otherwise than across a 
customs frontier as defined by the Central Government. 


‘Import’. (7) “import” means— 
(a) to bring into any local area to which this Act applies from any other 
local area in the Province of Madras to which this Act has not been extended, 
or 


(b) to bring into the Province of Madras, otherwise than across a cus- 
toms frontier as defined by the Central Government, 


‘Intoxicating drug’. (8) “Intoxicating drug” means— 


(i) the leaves, small stalks and flowering or fruiting tops of the Indian 
hemp plant (Cannabis Sativa L.) including all forms known as bhang, siddhi, or 
ganja; 

(ii) charas, that is, the resin obtained from the Indian hemp plant, which 
has not been submitted to any manipulations other than those necessary for 
packing and transport ; 


(iii) any mixture, with or without neutral materials, of any of the above 
forms of intoxicating drug, or any drink prepared therefrom ; and 


(iv) any other intoxicating or narcotic substance which the Provincial 
Government may, by notification, declare to be an intoxicating drug, such sub- - 
stance not being opium, coca leaf, or a manufactured drug, as defined in section 
2 of the Dangerous Drugs Act, 1930. 


(9) “Liquor” includes toddy, spirits of wine, methylated spirits, spirits, 


ae : wine, beer and all liquid consisting of or containing 
Liquor. 


alcohol; 
(10) “Local body” means theCorporation of Madras, any municipality con- 
‘Local body: stituted under the Madras District Municipalities Act, 


1920, or any local board constituted under the Madras 
Local Boards Act, 1920. 

e (11) “manufacture” includes every process,whether natural of artificial, by 
which any fermented, spirituous, or intoxicating 
2 liquor or intoxicating drug is produced, prepared or 
_ blended, and also re-distillation and every process for the rectification of liquor; 


‘Manufacture.’ 
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(12) “place” includes also a house, shed, enclo- 
sure, building, shop, tent and vessel; 

(13) “police station” includes any place which the Provincial Government 
may, by notification, declare to be a police station for 
the purposes of this Act; 

(14) “Prohibition Officer” means the Commissioner, a Collector, or any 
‘Prohibition Officer’ -officer or other person lawfully appointed or invested 

' with powers under section 25; 

(15) “rectification” includes every process whereby spirits are purified or 
are coloured or flavoured by mixing any material 
therewith; 

(16) “sale” or “selling” includes any transfer 
including gift; 

(17) “spirits’means any liquor containing alcohol 
and obtained by distillation (whether it is denatured 
or not) ; 

Ex planation.—‘‘Denatured’’ means subjected to a process prescribed by 
the Provincial Government by notification for the purpose of rendering unfit 
for human consumption ; 


‘Place’. 


‘Police station’. 


‘Rectification’. 
‘Sale’ or ‘selling? 


‘Spirits’. 


(18) “sweet toddy” means juice drawn into re- 
ceptacles treated so as to prevent any fermentation: 
(19) “toddy” means the fermented or unfermented juice drawn from a 
‘Toddy? coconut, palmyra, date, or any other kind of palm 


‘Sweet toddy’ 


tree; and 
(20) “transport” means to move from one place 
‘Transport.’ to another within any local area to which this Act 
applies. 
CHAPTER II. 


PROHIBITIONS AND PENALTIES. 
‘Prohibition ot the manu- 
canaumption of liquors and 4, (1) Whoever, 
intoxicating drugs. 
(a) imports, exports, transports or possesses liquor or any intoxicating 
drug; or 
(b) manufactures liquor or any intoxicating drug; or 
(c) except in accordance with the rules made by the Provincial Govern- 
ment in that behalf cultivates the hemp plant (Cannabis sativa) ; or collects any 
portion of such plant from which an intoxicating drug can be manufactured; or 
(d) taps any toddy-producing tree or permits or suffers to be tapped any 
toddy-producing tree belonging to him or in his possession; or 
(e) draws toddy from any tree or permits or suffers toddy to be drawn 
from any tree belonging to him or in his possession; or 
(f) constructs or works any distillery or brewery; or 
(g) uses, keeps or has in his possession any materials, still, utensil, imple- 
ment or apparatus whatsoever for the tapping of toddy or the manufacture of 
liquor or any intoxicating drug; or 
(h) bottles any liquor for purposes of sale; or 
(i) sells liquor or any intoxicating drug; or 
(j) consumes or buys liquor or any intoxicating drug; or 
(k) allows any of the acts aforesaid upon premises in his immediate 
possession shall be punished with imprisonment which may extend to six months 
*or with fine which may extend to one thousand rupees, os with both: 
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Provided that nothing contained in this sub-section shall apply to any act 
done under, and in accordance with, the provisions of this Act or the terms of 
any rule, notification, order, licence or permit issued thereunder. 

(2) It shall be presumed until the contrary is shown— 

(a) that a person accused of any offence under clauses (a) to (j)of sub- 
section (1) has committed such offence in respect of any liquor or intoxicating 
drug or any still, utensil, implement or apparatus whatsoever for the tapping of 
toddy or the manufacture or liquor or any intoxicating drug, or any such 
materials as are ordinarily used in the tapping of toddy or the manufacture of 
liquor or any intoxicating drug, for the possession of which he is unable to 
account satisfactorily ; and 


(b) that a person accused of any offence under clause ($) of sub-section 
(1) has committed such offence if an offence is proved to have been committed 
in premises in his immediate possession in respect of any liquor or intoxicating 
drug or any still, utensil, implement or apparatus whatsoever for the tapping of 
toddy or the manufacture of liquor or any intoxicating drug, or any such mate- 
rials as are ordinarily used in the tapping of toddy or the manufacture of 
liquor or any intoxicating drug. 

5. Whoever renders or attempts to render fit for human consumption any 

: i spirit whether manufactured in British India or not, 

Punishment for rendering which has been denatured or has, in his possession, 
or attempting to render ae : s 

denatured spirits fit for @0y spirit in respect of which he knows or has reason 

human consumption. to believe that any such attempt has been made shall 

be punished with imprisonment which may extend to 

SE oaths or with fine which may extend to one thousand rupees or with 

oth. 

For the purpose of this section it shall be presumed, until the contrary is 
proved that any spirit which is proved on chemical analysis to contain any 
quantity of any of the prescribed denaturants is or contains or has been 
derived from denatured spirit. 


6. Whoever prints or publishes in any newspaper; book, leaflet, booklet, or 
Dal , any other single or periodical publication or other- 
Prohibition of advertise- wise displays or distributes any advertisement or other 
ment matter commending, soliciting the use of, or offering 
any liquor or intoxicating drug other than liquor or drugs exempted under 
section 16, or specially approved as of medicinal value by the Medical Council 
established by the Madras Medical Registration Act, 1914, shall be punished 
with fine which may extend to one thousand rupees: 
Provided that this section shall not apply— 
(a) to plain catalogues and price lists which may be generally or 
specially approved by the Commissioner ; or 
(b) to the normal circulation within the Province of newspapers, periodi- 
cals and books printed and published in accordance with law outside the Pro- 
vince; or 
(c) to any advertisement contained in a newspaper printed and publish- 
ed in the Province before the first day of January, 1938. 


Punishment for cons- 7, Whentwo-or more persons agree— 

piracy. 

(a) to commit or cause to be committed any offence under sub-section 
(1) of section 4 or under section 5, or 

(b) to evade or nullify the provisions of this Act in any area where it is 
in force, each of such persons shall, notwithstanding that no act except the 
agreement was done by any of the parties thereto in pursuance thereof or that 
the agreement was made or the operations thereunder took place in an area to 
which this Act has thot been extended, be punished with imprisonment which 


3 
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may extend to three years or with fine which may extend to five thousand 
rupees or with both, i 

Punishment for vexatious 8. Any offcer or person exercising powers 
search or arrest. under this Act, who— 

- (a) without reasonable ground of suspicion enters or searches or causes 
to be searched, any closed place; or 

(b) vexatiously and unnecessarily seizes the property of any person on 
the pretence of seizing or searching for anything liable to confiscation under 
this Act; or j 

(c) vexatiously and unnecessarily detains, searches or arrests any per- 
son; or i 

(d) maliciously and falsely lays information leading to a search, seizure 
detention or arrest; or 

(e) in any other way maliciously exceeds his lawful powers, 

shall be punished with imprisonment which may extend to six months, or 
with fine which may extend to five hundred rupees, or with both. 

9. Any officer or person exercising powers under this Act, who vexati- 
ously and unnecessarily delays forwarding to a Prohi- 
bition Officer or to the officer in charge of the nearest 
police station as required by section 38, any person 
arrested or any article seized under this Act, shall be punished with fine which 
may extend to two hundred rupees. 


Punishment for vexatious 
delay. 


Of ee oa arma, __, 20. Any officer or person exercising powers 
ed ae p under this Act who— = 
, etc. 


(a) unlawfully releases or abets the escape of any person arrested under 
this Act, or abets the commission of any offence against this Act, or 

(b) acts in any manner inconsistent with his duty for the purpose of 
enabling any person to do anything whereby any of the provisions of this Act 
may be evaded or broken and 
any other officer of the Provincial Government or of a local body who abets the 
commission of any offence against this Act, 
shall be punished with imprisonment which may extend to six months, or with 
fine which may extend to five hundred rupees, or with both. 


11. Whoever is guilty of any wilful act or intentional omission in contra- 
vention of any of the provisions of this Act, or of 
any rule, notification or order made thereunder and 
not otherwise provided for in this Act, shall be 
punished with fine which may extend to two hundred rupees. 


12. Where any offence against this Act is committed in any area to which 
Punishment for abetment it has been extended, whoever commits, or attempts 
of offence against Actin to commit, or abets the commission of, any of the acts 
area to which Act is not making up the offence shall be liable to be punished 
extended. therefor, whether such commission, attempt or abet- 
ment takes place within or outside such area. ` 


13. In any case in which an offence has been committed against this Act, 

: the liquor, drug, materials, still, utensil, implement, or 

_Things liable to confisca- apparatus in respect or by means of which the offence 

tion. has been committed shall be liable to confiscation 

along with the receptacles, packages, coverings, animals, vessels, carts, or other 

vehicles used to hold or carry the same. 

14. (1) When the offender is convicted or when the person charged with 

ets dered. 22 offence against this Act is.acquitted, but the Court 

Confiscation how ordered. decides that anything is liable to confiscation, such 
confiscation may be ordered by the Court. ° 


Punishment for offences 
not otherwise provided for. 


X-0F 1937.] THE MADRAS PROHIBITION ACT. 19 


. (2) When an offence against this Act has been committed but the 
offender is not known, or cannot be found, or when anything liable to confisca- 
tion under this Act and not in the possession of any person cannot be satis- 
factorily accounted for, the case shall be inquired into and determined by the 
Collector or other Prohibition Officer in charge of the district or by any other 
officer authorized by the Provincial Government in that behalf, who may order 
such confiscation: 

: Provided that no such order shall be made until the expiration of fifteen 
days from the date of seizing the things intended to be confiscated or without 
hearing the persons, if any, claiming any right thereto, and evidence, if any, 
which they produce in support of their claims. l 
15. All offences under this Act shall be cogniz- 
cee under Acttobe hie and the provisions of the Code of Criminal Pro- 
cedure, 1898, with respect to cognizable offences shall 
apply to them. 


CHAPTER III. 
EXEMPTIONS AND LICENCES. 


16. (1) The Provincial Government may, by notification and subject to 
such conditions as they think fit, exempt any speci- 
fied liquor or intoxicating drug, or article containing 
such liquor or drug from the observance of all or any 
of the provisions of this Act on the ground that such liquor, drug or article is 
required for a medicinal, scientific, industrial or such like purpose. 

(1) When issuing a notification under sub-section (1), the Provincial 
Government shall have power to provide that a breach of any of the conditions 
Subject to which the exemption is notified shall be punished with imprisonment 
which may extend to six months or with fine which may extend to one thousand 
-rupees or with both. 


„Power to notify exemp- 
tions. 


‘Exemption of bona fide 17. Until the Provincial Government by notifi- 
travellers and lawful con- cation otherwise direct, the provisions of this Act 
signments, shall not be deemed to apply— 


(a) to liquor in the possession of bona fide travellers for their own per- 
sonal use while passing through any local area in which this Act is in force; or 

(b) to lawful consignments of liquor or intoxicating drugs carried by a 
railway administration through or into any such local area. 


18, The Provincial Government or subject to the control of the Provincial 

‘Ticences: Foe bons. fide Government, the Collector may issue licences to any 

medicinal or other purposes, Person or in respect of any institution whether under 

_ the management of Government or not for the 

manufacture, export, import, transport, sale or possession of any liquor, intoxi- 

‘cating drug or article containing such liquor or drug, on the ground that such 

liquor, drug or article is required by such person or in respect of such institution 
for a bona fide medicinal, scientific, industrial or such like purpose. 

Licences for tapping for 19. Subject to the control of the Provincial 

__ sweet toddy, etc. Government, the Collector or any officer empowered 

by him may issue— 

(a) licences for the tapping of any trees for sweet toddy for consump- 
tion thereof without fermentation or for the manufacture of jaggery therefrom, 
or 

(b) permits for the possession, transport or sale of such toddy. 

20. The Provincial Government or any officer 
empowered by them in this behalf may issue— 
(a) permits authorizing any person to consume and possess for personal 
¿consumption any-.liquor.or intoxicating drug; =. 2 Ioia. . 


“Bermits and licences. 
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(b) permits authorizing any person or institution to possess and use any 
liquor for any religious purpose in accordance with ancient custom ; 

(c) licences to any institution to possess liquor and issue it to such of its 
members as hold permits under clause (a); and 


(d) licences to any person in charge of a restaurant car attached toa 
railway train to possess liquor and serve it to bona fide passengers travelling 
by the train. 

Form and conditions of 21. Every licence or permit granted under sec- 
licences and permits. tion 18, 19 or 20 shall— 


(1) begranted on payment of such fees, if any, for such period, and 
subject to such restrictions and limitations and on such conditions: and 
(2) be in such form and contain such particulars as the Provincial 
Government may direct either generally or in any particular case, 
22. Every person taking out any licence or permit under section 18, 19 or 
P 20 may be required to execute a counterpart agree- 
Counterpart agreement ment in conformity with the tenor of his licence or 
to be executed by licences. Permit, and to give such security for the performance 
of his agreement as the Collector may require. i 
Power to cancel or sus- 23. (1) The Collector may cancel or suspend 
pend licences and permits. any such licence or permit— 
(a) if any fee payable by the holder thereof be not duly paid; or 
(b) in the event of any breach by the holder or such licence Or per- 
mit or by his servants or by any one acting with his express or implied per- 
mission on his behalf, of any of the terms or conditions of such licence or 
permit; or 
(c) if the holder thereof is convicted of any offence against this Act, or 
of any cognizable and non-bailable offence; or 
(d) if the conditions of such licence or permit provide for its cancella- 
tion or suspension at will; or ` 
_  (e) if the purpose for which the licence or permit is granted ceases to 
exist. 
(2) The Provincial Government may cancel or suspend any such licence 
or permit without assigning the aforesaid or any other reasons. 
24. In the event of any breach by the holder of such licence or permit or 
by his servants or by any one acting with his express 
con dna ty for breach of the or implied permission on his behalf, of any of the 
permits, terms or conditions of such licence or permit, such 
: holder shall, in addition to the cancellation or suspen- 
sion of the licence or permit granted to him, be punished with imprisonment 
which may extend to six months or with fine which may extend to one thousand 
rupees or with both, unless he shall establish that all due and reasonable precau- 
tions were exercised by him to prevent any such breach, 


_ Any person who commits any such breach shall, whether he acts with 
or without the permission of the holder of the licence or permit, be liable to the 
same punishment. 


CHAPTER IV. 


ESTABLISHMENT AND CONTROL. 


Appointment of officers 25. The Provincial Government may, from time 
and withdrawal of powers. to time, by notification— 
(a) appoint an officer to exercise all the powers of a Collector under this 
Act in all local areas in which itis in force and to have the control of the 
administration of the provisions of this Act in such areas; s; 
(b). appoint any person other than the Collector of land revenue to exer- 
cise within a district all or any of the powers .and to-perform all or any of the 
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duties of a Collector under this Act, either concurrently with or in exclusion of 
the Collector of land revenue, subject to such control as the Provincial Govern- 
ment may from time to time direct; 

(c) withdraw from the Commissioner or the Collector of land revenue 
any or all of the Powers conferred on him by this Act; 

(d) appoint, paid or honorary officers with such designations, powers 
and duties as the Provincial Government may think fit; 

(e) order that allor any of the powers and duties assigned to any 
person under clause (d) shall be exercised and performed by any existing 
Government official or any other person; and 

(f) delegate to any Prohibition Officer all or any of their powers 
under this Act. 

26. (1) The Collector or other Prohibition Officer in charge of a district 
may constitute prohibition committees in every taluk 
thereof to assist him in carrying out the objects of 
this Act in the district. 


(2) Every member of a prohibition committee shall observe the work- 
ing of this Act in his taluk and report thereon and on every matter connected 
therewith at the prescribed intervals and at any other time he thinks fit, to the 
Collector or other Prohibition Officer aforesaid. 

(3) Every member of a prohibition committee shall be entitled to give in- 
formation at any police station in his taluk regarding the commission or sus- 
pected commission of any offence against this Act in such taluk, and the officer 
in charge of such station shall take action on such information and investigate 
the case in the manner laid down in the Code of Criminal Procedure, 1898. 

27. The Provincial Government may, by notification, and subject to such 

conditions as may be prescribed in such notification, 

Power of Provincial empower all or any of the officers or classes of 

pe based eee officers or persons mentioned in S. 32 throughout 

rested total | $ the Province or in any local area, to admit a person 

arrested under that section to bail to appear, when 

summoned or otherwise directed, before a Police or Prohibition Officer or 

Magistrate having jurisdiction to inquire into the offence for which such 
person has been arrested, and may cancel or vary such notification. 


CHAPTER V. 
Powers, DUTIES AND PROCEDURE OF OFFICERS, ETC, 


28. If any Collector, Prohibition Officer or Magistrate upon information 
obtained and after such inquiry as he thinks neces- 
sary, has reason to believe that an offence under sub- 
section (1) of section 4 has heen committed, he may issue a warrant for the 
search for any liquor, intoxicating drug, materials, still, utensil, implement 
or apparatus in respect of which the alleged offence has been committed. Any 
person who has been entrusted with the execution of such a warrant may detain 
and search, and if he thinks proper, arrest any person found in the place 
searched, if he has reason to believe such person tobe guilty of any offence 
under this Act; 


Provided that every person arrested under this section shall be admitted 
to bail by the person arresting, if sufficient bail be tendered for his appearance 
either before a Magistrate or before a Police or Prohibition Officer as the case 
may be. 


Before issuing such warrant, the Collector, Prohibition Officer or Magis- 
trafe shall examine the informant on oath and the examination shall be reduced 
‘into writing in a summary manner and be signed by thè informant, and also by 
the Collector, Prohibétion Officer or Magistrate. í 


Prohibition Committees. 


Issue of search warrants. 
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29. Whenever a Collector, any Prohibition Officer not below such rank as 
š the Provincial Government may determine, any Police 
Powers of entry and Officer not below the rank of sub-inspector, any 
searca without warrant, officer in charge of a police station, or any other paid 
or honorary officer authorized by the Provincial Government in this behalf has 
reason to believe that an offence under sub-section (1) of section 4 has been 
committed and that the delay occasioned by obtaining a search warrant under S. 
28 will prevent the execution thereof, he may, after recording his reasons and 
the grounds of his belief, at any time by day or night enter and search any 
place and may seize anything found therein which he has reason to believe to be 
liable to confiscation under this Act: and may detain and search and, if he 
thinks proper, arrest any person found in such place whom he has reason to 
believe to be guilty of any offence under this Act: 

Provided that every person arrested under this section shall be admitted 
to bail by such officer as aforesaid if sufficient bai] be tendered for his appear- 
ance either before a Magistrate or before a Police or Prohibition Officer as the 
case may be. 

30. The Collector, any Prohibition Officer not below such rank as the 
: _ Provincial Government may determine, or any Police 
Power to enter and in- or other paid or honorary officer authorized by. the 
spect places of manufacture Provincial G . . 
and sale. rovincial Government in this behalf, may enter and 
inspect, at any time by day or by night, any place in 
which it is reasonably suspected that any person draws toddy or carries on the 
manufacture of any other liquor or any intoxicating drug, or stores any liquor 
or intoxicating drug: and may enter and inspect, at any time, any place in which 
any liquor or intoxicating drug is reasonably suspected to be kept for sale by 
any person, and may examine, test, measure or weigh any material, still, utensil, 
implement, apparatus, liquor or intoxicating drug found in such place. 


31. If any officer empowered to make an entry under S. 28, 29 or 30 
cannot otherwise make such entry it shall-be lawful 
for him to break open any outer or inner door or 
window andto remove any other obstacles to his 


Power to use force in case 
of resistance to entry. 


entry into any such place. 


Arrest of offenders and 32. Any Prohibition Officer, any officer of the 
seizure of contraband liquor Police or Land Revenue departments, and any other 


ae without war- person authorized in that behalf— 


(a) may arrest without warrant any person found committing an offence 
punishable under sub-sec. (1) of S. 4; 

(b) may seize and detain any liquor, drug or other article which he has 
reason to believe to be liable to confiscation under this Act; and 


(c) may search any person, vessel, vehicle, animal, package, receptacle 
or covering, upon whom, or inor upon which, he may have reasonable cause to 
suspect any such liquor, drug or other article to be, or to be concealed: 


Provided that if the officer or person making the arrest under this section 
be not émpowered under S.27 to admit to bail, the person arrested shall be 
forthwith forwarded to an officer so empowered, if such an officer is known to 
be within a distance of five miles from the place where such arrest took place. 
And it shall be the duty of such officer empowered as aforesaid to admit such 
person to bail if sufficient bail be tendered for his appearance before a Police or 
Prohibition Officer or Magistrate having jurisdiction -to inquire into the case. 

33. Any ‘person, who may be accused or reasonably suspected of commit- 

: ting an offence against this Act, and who on demand 
Arrest of persons pera. made by any Prohibition Officer or ony officer of the 
eee name of giving false Police or Land Revenue departments or by any other 
person authorized in that behalf refuses to. givé his 
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‘name and residence or who gives a name or residence which such officer or 
person has reason to believe to be false, may be arrested by such officer or per- 
son in order that his name and residence may be ascertained. 

34. All searches under the provisions of this Act shall be made in accord- 

Searches how to be made, @PCE with the provisions of the Code of Criminal 
. ow to De made. Procedure, 1898. 

" 35. Officials of all departments of the Provincial Government and of all 
~ Duty of Officials of all local. bodies shall be legally bound to assist any 
departments and local bodies Prohibition or Police Officer in carrying out the pro- 
to assist. visions of this Act. 

36. Every official employed by the Provincial Government or by any local 
body, other than a Police or Prohibition Officer, shall 
be bound to give immediate information at the nearest 
police station or to a Prohibition Officer, of all 
breaches of any of the provisions of this Act which may come to his knowledge; 
and_all such officials shall be bound to take all reasonable measures in their 
power to prevent the commission of any such breaches which they may know 
or have reason to believe are about or likely to be committed. 


. 37. All zamindars, proprietors, tenants, undertenants and cultivators who 

; own or hold land or house-property on or in which 

` Landholders and others to there shall be any tapping for toddy or manufacture 

give information. of liquor or intoxicating drugs shall in the absence of 

reasonable excuse be bound to give notice of the same toa Magistrate or to a 

Prohibition Officer òr to an officer of the Police or Land Revenue departments 
immediately the same shall have come to their knowledge. 


38. (1) When any person is arrested under the provisions of S. 28, 29, 32 
(setae gage teeta OF 33, the person arresting him shall, unless bail shall 
be dealt with: have been accepted under the provisions of S. 28, 29 

or 32, forthwith forward him to the nearest police 
station: or to a Prohibition Officer, with a report of the circumstances under 
which such arrest was made. 


(2) On any such person being brought toa police station as aforesaid, 

. the officer in charge thereof shall either admit him tò 

Procedure of Police bail to appear when summoned, before himself, or 

staon officer. before the Prohibition Officer if any, or any Police 

Officer within the limits of the jurisdiction of which Prohibition or Police 

Officer, the offence with which he 1s charged is suspected to have been commit- 
ted, or, in default of bail, shall forward him in custody to such officer. 


(3) On any such person being brought in custody before a Prohibition 

; or Police Officer as aforesaid or appearing before 

Bor Once blac aad such officer on bail or when such officer as aforesaid 
red to inquire. 5 has himself made the arrest such officer shall hold 
- such inquiry as he may think necessary and shall 
either release such person, or forward him in custody to, or admit him to bail to 
appear before, the Magistrate having jurisdiction to inquire into or try the case: 


Offences to be reported, 
etc. 


Provided that if such inquiry is not commenced and completed on the 
day on which such person is arrested by or is brought or appears before such 
officer, he shall, if sufficient bail be tendered for the appearance of the person 
arrested, admit such person to bail to appear on any subsequent day before 
himself or any other officer having jurisdiction to inquiry into the case. 


39. It shall be the duty of any officer arresting any person under the 
Persons arrested to be powers conferred by S. 28 or29 and of any officer 
admitted to bail. in charge of a police station or any Police or 
Prohibition: Officer before whom a person arrested is brought or appears under 
the provisions of S. 38 to release such person on bail if sufficient bail be tendered’ 
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for his appearance before a Police or Prohibition Officer or before a Magistrate ` 
‘as the case may be. 
40. (1) Before any person is released on bail, a bond in such sufficient - 
but not excessive sum of money as the officer admit- 
peas of accused and ting him to bail thinks proper shall be executed by 
eee such person and by one or more sureties, conditioned 
that such person shall attend in accordance with the terms of the bond and shall 
continue to attend until otherwise directed by the Police or Prohibition Officer 
pee whom he was bailed to attend, or by the Magistrate, as the case may 
e: 
Provided that the officer admitting any such person to bail may in his 
discretion dispense with the requirement of a surety . or sureties to the bond 
- executed by such person. : 
(2) The Provincial Government shall from time to time determine the 
form of the bond to be used in any local area. 


41. When by reason of default of appearance of a person bailed to appear 
before a Police or Prohibition Officer, such officer is 
Procedure in case of of opinion that proceedings should be had to compel 
aau or person ne payment of the penalty or penalties mentioned in the 
10 bie OAc, bond of the person bailed or of the surety or sureties, 
he shall forward the bond tothe Magistrate having 
jurisdiction to inquire into or try the offence of which the person bailed was 
accused, and the Magistrate shall proceed to enforce the payment of the penalty 
or penalties in the manner provided by the Code of Criminal Procedure, 1898, 
for the recovery of penalties in the like case of default of appearance bya 
person bailed to appear before his own Court. 
42, Any Police or Prohibition Officer holding an inquiry in the manner 
f provided in section 38 may summon any person to 
a A T dv appear before himself to give evidence on such inquiry 
mon witnesses or to produce any document relevant thereto which 
i may be in his possession or under his control: 
Provided that no such officer shall so summon any person to appear 
before him if the journey to be made for complying with such summons 
exceeds ten miles by road or fifty miles by rail or such other limits as the Pro- 
vincial Government may fix. 


43. Every summons issued under S. 42 shall state whether the person 
summoned is required to give evidence or to produce 
a document, or both, and shall require him to appear 
before the said office at a stated time and place. 
44. Persons so summoned shall attend as required and shall answer all 
“te i questions relating to such inquiry put to them by such 
Examination of witnesses. officer, Such answers shall be reduced to writing and 
shall be signed by such officer. 
45. It shall be lawful for a Police or Prohibition Officer, instead of sum- 
.. moning to appear before him any person who, from 
__ When inane D wit” sickness or other infirmity, may be unable so to do, or | 
end procedace in auch cases. Whom by reason of rank or sex, it may not be proper 
to summon, to proceed to the residence of such 
person and there to require him to answer such questions as he may consider 
necessary with respect to such inquiry; and such person shall be bound so to 
answer accordingly, and the provisions of S. 44 shall apply to such answers. 
46. Any Police or Prohibition Officer may after recording his reasons in 
s writing, summon any person to appear before him 
prower of . Police of whom he has good reason to suspect of having gom- 
tmon suspeuted persons: mitted an offence under this Act. On such person 
appearing before such officer, the procedure prescrib- 
* ed by Ss. 38 to 45 shall become applicable. . : 


_ Terms of summons. 
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The officer may also, if he considers it necessary for the investigation of 
the case, exercise the powers conferred by Ss.42 to 45 before summoning the 
person suspected. 


47. The law for the time being in force as to summonses and compelling 
. Pe the attendance of persons summoned in criminal 
Law relating to criminal courts shall, so far as the same may be applicable 
courts as to summoning of l . db Poli Prol ibi- 
witnesses to apply. apply to any summons issued by a Police or Prohibi- 
_ tion Officer and to any person summoned by him to 
appear under the provisions of this Act. 
48. When a police or Prohibition Officer forwards in custody any person 
f accused of -an offence under this Act to the Magis- 
„Report of Police or Pro- trate having jurisdiction to inquire into or try the 
hibition Officer to give g ; 
surisdiction t case, or admits any such person to bail to appear 
jurisdiction to competent : 
Magistrate. before such Magistrate, such officer shall also forward 
l to such Magistrate a report setting forth the name of 
the accused person and the nature of the offence with which he is charged and 
the names of the persons who appear to be acquainted with the circumstances 
of the case, and shall send to such Magistrate any article which it may be neces- 
sary to produce before him. Upon receipt of such report the Magistrate shall 
inquire into such offence and try the person accused thereof in like manner as 
if complaint had been made before him as prescribed in the Code of Criminal 
Procedure, 1898. 


49. When a Police or Prohibition Officer forwards in custody any person 
accused of an offence against this Act to the Magis- 
Powers of Police and trate having jurisdiction to inquire into or try the case, 
a roribimon ra wie OF admits him to bail to appear before suchMagistrate, 
nesses before Magistrate. Such officer shall exercise all the powers conferred by 
the Code of Criminal Procedure, 1898, on an officer in 
charge of a police station in respect to causing the appearance before such 
Magistrate of such persons acquainted with the facts and circumstances of the 
case as he considers it necessary that such Magistrate shall examine as witnesses 
for the prosecution of such case. 


50; No person accused or suspected of having committed an offence under 

this Act shall be detained for a longer period than 

Accused not to be detain- under all the circumstances of the case is reasonable; 

ed Areon ee a longer and such period shall not, in the absence of the spe- 

hours without Bore ia] Cialorder of a Magistrate, whether having jurisdic- 

authority. tion to try the case or not, exceed twenty-four hourse, 

: exclusive of the time necessary for the journey of 

such person to the place where a Police or Prohibition Officer may be and from 
thence to the court having jurisdiction to try the case. . 


51, All officers in charge of police stations shall take charge of and keep 
in safe custody pending the orders of a Magistrate or 
of a Prohibition Officer, all articles seized under this 
Act which may be delivered to them; and shall allow 
any Prohibition Officer who may accompany such articles to the police station, 
or who may be deputed for the purpose by his superior officer, to affix his seal 
to such articles and to take samples of and from them. All samples so taken 
shall also be sealed with the seal of the officer in charge of the police station. 

52. The District Magistrate shall have power to transfer any case under 
this Act pending inquiry or trial before any Magistrate 
or Officer in the district to any other Magistrate or . 
Officer therein. 


Police to take charge of 
articles seized. 


Power of District Magis- 
trate to transfer cases. 


a eT E ee 53, Nothing contained in this Act shall affect 
peration o e Lode o 3 imi 
Criminal Procedure, 1898. oe of the Code of Criminal Procedure, | 


4 
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CHAPTER VI. 
RULES AND NOTIFICATIONS. 


54, (1) The Provincial Government may make 


Power te mike rules rules for the purpose of carrying into effect the 


provisions of this Act. 


(2) In particluar and without prejudice to the generality of the forego- 
ing provision, the Provincial Government may make rules— 


(a) for the issue of licences and permits and the enforcement of the 
conditions thereof ; 


(b) prescribing the powers to be exercised and the duties to be perform- 
ed by paid and honorary Prohibition Officers in furtherance of the objects of 
the Act; 


(c) determining the local jurisdiction of Police and Prohibition Officers 
in regard to inquiries and the exercise of preventive and investigating powers; 
(d) authorizing any officer or person to exercise any power or perform 
any duty under this Act; 
(e) prescribing the powers and duties of prohibition committees and the 
members thereof and the intervals at which the members of such committees 
shall make their reports ; j 


(f) regulating the delegation by the Commissioner or by Collectors or 
other district officers of any powers conferred on them by or under this Act; 


(g) regulating the cultivation of the hemp plant, the collection of those 
portions of such plant from which intoxicating drugs can be manufactured and 
the manufacture of such drugs therefrom ; 

(h) declaring how denatured spirit shall be manufactured ; 

(4) declaring in what cases or classes of cases and to what authorities 
appeals shall lie from orders, whether original or appellate, passed under this 
Act or under any rule made thereunder, or by what authorities such orders may 
be revised, and prescribing the time and manner of presenting appeals, and the 
procedure for dealing therewith. i 

(j) for the grant of batta to witnesses, and of compensation for loss of 
time to persons released under sub-section (3) of S. 38 on the ground that they 
have been improperly arrested, and to persons charged before a Magistrate with 
offences under this Act and acquitted; 


(k) regulating the power of Police and Prohibition Officers to summon 
witnesses from a distance under S. 42; and 


(1) for the disposal of articles confiscated and of the proceeds thereof. 


l 55, All rules made and notifications issued 
3 J gbucanon of rules and under this Act shall be published in theOfficial Gazette 
ac OS and upon such publication, shall have effect as if 
enacted in this Act. 


CHAPTER VII. 
LEGAL PROCEEDINGS, 


56. No action shall lie against the Crown or 

the against any Prohibition, Police or other officer, for 

damages in any civil court for any act bona fide 
done or ordered to be done in pursuance of this Act. 


Courts to take judicial 57. All courts shall take judicial notice of all 
nonce of appointments: notifications and orders. conferring powers, imposing 
. > duties and making appointments under this Act. 


Actions against 
Crown, etc. 
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SCHEDULE. 
(See section 2.) 
Year. No. | , Short title or subject. | Extent of repeal. 
| (2) | (3) | (4) 
Acts of the Governor of Fort St. 
George in Council. 
1886 I The Madras Abkari Act, 1886. The whole. 
1905 I The Madras Abkari (Amendment) Act, 1905. Do. 
1913 I The Madras Abkari (Amendment) Act, 1913. Do. 
1915 I The Madras Abkari (Amendment) Act, 1915. Do. 
Acts of the Madras Legislature. 
1929 | XVIII |The Madras Abkari (Amendment) Act, 1929. Do. 
Act of the Indian Legislature. ae? ; 
1930 II |The Dangerous Drugs Act, 1930. So much of Schedule IT 


as relates to the Madras 
Abkari Act, 1886. 





ee 


THE MADRAS LOCAL BOARDS (AMENDMENT) ACT, 1937, 





Acrt No. XI oF 1937, . 
[4th October, 1937. 
An Act further to amend the Madras Local Boards Act, 1920, and the Madras 

Local Boards and Elementary Education (Amendment) Act, 1934, for 

certain purposes. 

Wuereas it is expedient further to amend the Madras Local Boards 

Act, 1920, and the Madras Local Boards and Elementary Education (Amend- 
ment) Act, 1934, for the purposes hereinafter appearing; Itishereby enacted as 
follows :— 

1. This Act may be called THe Mapras Loca 
Boarps (AMENDMENT) Acr, 1937. ; 

2. Clause (cc) of rule 7 of the Schedule 
Amendment of rule 7 of to the Madras Local Boards and Elementary 


the Schedule, Madras Act Education (Amendment) Act, 1934, shall be 
IT of 1934. omitted. 


3. All persons nominated to any district board under clause (cc) afore- 
said shall cease to hold office with effect from the 
Nominated members of commencement of this .Act, and the Provincial 
District Boards to vacate Government may if they think fit, notwith- 
nD ies aides standing anything contained in sub-section (3) of 
and of minority communi- Section 9 of the Madras Local Boards Act, 1920, 
ties. direct the elected members of the district board to 

co-opt as its members— 

(a) one representative of women, and 


(b) one representative each of such of the communities mentioned in 
clauses (a) to (e) of sub-section (1) of the said section 9 as the Provincial 
Government may determine: 


Provided that no such drain shall be given: in the case of women, if 
a Woman is a member of the district board, and 

in the case of community if a member of that community is a member of 
fhe district board; * 


Short title. 
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having been elected thereto to fill a seat reserved for women or for the 
community concerned, as the case may be. 


4. No person shall be co-opted as a member of a district board under this 
Act unless the name of such person appears on its 
electoral roll and such person is otherwise qualified 
for election to the district board under Chapter IV of 
the Madras Local Boards Act, 1920. 


5. Members co-opted to any district board under this Act shall, subject to 

the provisions of sub-section (2) of section 54 and 

tees office of co-opted sections 56, 57 and 59 of the Madras Local Boards 

i Act, 1920, and of section 8of this Act hold office 

until the date on which the elected members of the district board would vacate 
their offices by efflux of time. 


6. Ifamember co-opted to any district board under this Act vacates 
office before the date referred to in section 5, the 
elected members of the district board shall co-opt 
another person to fill the vacancy, The person co-opted shall be a woman or a 
person belonging to the community concerned, as the case may be. 
Explanation.—The provisions of sections 4 and 5 shall apply toa 
member co-opted under this section. i 


Qualifications to be pos- 
sessed by co-opted members. 


Casual vacancies. 


7. The procedure for the election of persons who are not members of a 
district board to the standing committees referred to 
in section 27-A of the Madras Local Boards Act, 
1920, shall mutatis mutandis apply to the co-option of members by a district 
board under this Act. 


8. Notwithstanding anything contained in section 3-A of the Madras 
Local Boards Act, 1920, the Provincial Government 
shall have power, at any time by notification, to 
amalgamate two or more districts which were consti- 
tuted froma single district by a notification under that section, and thereupon 
the following provisions shall apply :-— 


(i) All the elected members of each of the district boards which are 
amalgamated (hereinafter referred to as the old boards) who were holding 
office immediately before the date of issue of the notification under this section 
shall, with effect on and from such date, be deemed to have become members 
of the amalgamated district board (hereinafter referred to as the new board), 
and the co-opted members, if any, of the old boards shall, with effect on and 
from the same date, be deemed to have vacated their offices. 


(ii) The members of the new board shall, subject to the provisions of stb- 
section (2) of section 54 and sections 56, 57 and 59 of the Madras Local Boards 
Act, 1920, hold office until the date on which they would have vacated their 
offices on the old boards by efflux of time if a notification under this section had 
not been issued. 

Section 7 of the Madras Local Boards Act, 1920, in so far as it fixes the 
maximum number of members of a district board shall not apply to the new 
board until the date aforesaid. 


(iii) The circles of the old boards as existing on the date of issue of the 
notification under this section shall be the circles of the new board, unless and 
until the Provincial Government otherwise direct by a notification under section 
47 of the Madras Local Boards Act, 1920, 

(iv) If any vacancy in the office of an elected member of any of the old 
boards existed at the time of issue of the notification under this sectiofi, a 
aman shall be elected to the new board at a casual election by the circle çon- 

cerned, . 


Procedure. 


Amalgamation of bifur- 
cated district boards. 
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(v) If any vacancy in the office of a member of the new board occurs 
otherwise than by efflux of time, such vacancy shall be filled by a casual election 
by the circle concerned, and any person elected at such an election shall hold 
office only so long as the member in whose place he is elected would have been 
entitled to hold office if the vacancy had not occurred. 


(vi) The presidents and vice-presidents of the old boards holding office 
on the date-of issue of the notification under this section shall be deemed to 
have vacated their respective offices with effect on and from such date, ‘and the 
members of the new board shall, as soon as may be thereafter,— 

(a) meet for the election of a president on such date as may be fixed in 
that behalf by the Collector of the district; and ; 

(b) meet for the election of the vice-president on such date as may be 
fixed in that behalf by the president so elected. 


9. If any difficulty arises in giving effect to the provisions of this Act, the 

r Provincial Government may, by order, as occasion 

ti Power to remove dificul- may require, do-anything which appears to them to be 
eer: necessary to remove the difficulty. 








THE MADRAS REGULATION OF THE SALE OF CLOTH ACT, 1937. 


Acr No. XII or 1937. 





[7th October, 1937. 
An Act to regulate the trade of dealers in cloth within the Province of Madras. 


Wuereas it is expedient to regulate the trade of dealers in cloth and 
articles of wearing apparel made of cloth within the Province of Madras; It is 
hereby enacted as follows :— 


1. (1) This Act may be called Tume MADRAS 
REGULATION OF THE SALE OF CLotH Act, 1937. 
(2) It extends to the whole of the Province of Madras. 


` Short title and extent. 


2. (1) Every person who, on the date of the commencement of this Act, 
Dealing in cloth to be is carrying on the business of a dealer in cloth or in 
Hieensed: articles of wearing apparel made of cloth, in the 
Province shall, within two months of such date, 

obtain a licence under this Act for carrying on such business. 


(2) Every person who after the date of the commencement of this Act 
starts the business of a dealer in cloth or in articles of wearing apparel made of 
cloth in the Province shall, within two months of starting such business, obtain 
a licence under this Act for carrying on such business. 


Explanation.—Where a dealer has more than one shop or place of 
business whether in the same town or village or in different towns and villages, 
he shall obtain a separate licence in respect of each shop or place of business. 


3. Every licence granted under this Act shall 
expire on the last day of the year for which it was 
granted but may be renewed from year to vear. 


Explenation.—In this section ‘year’ shall mean the financial year. 


4. (1) The fee payable for the grant or renewal of a licence in respect 


Pee for liceüte of the business at any one shop or place of business 
" ' shall be— 


_Expiry and renewal of 
licence. 


* (a) two rupees, where the monthly turnover of business in that shop or 
place of business as determined by rules made unde this Act, does not exceed 
three thousand rupees; and . 
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(b) five rupees, where such monthly turnover exceeds three thousand 
rupees: 

Provided that no fee shall be levied for the grant or renewal of a licence 
in respect of the business carried on at any shop or place of business, if it 
relates exclusively to cloth woven on hand-looms or articles of wearing apparel 
made therefrom and the dealer declares in writing that he has not sold and will 
not sell any other cloth or articles of wearing apparel made of cloth at such 
shop or place of business during the period of currency of the licence. 

Explanation —tIn this sub-section ‘monthly turnover’ means the aggregate 
amount for which sales are effected in a month, ` 

, 2) Where a licence is granted or renewed free of fee under the proviso. 
to sub-section (1), the licence shall become void if any cloth not woven on 
hand-looms or any article of wearing apparel not made therefrom is sold at the 
place mentioned in the licence, and no cloth or article of wearing apparel made 
of cloth shall thereafter be sold at such place unless a fresh licence has been 
obtained on payment of the fee specified in sub-section (1). 

5. The provisions of this Act shall be applicable mutatis mutandis to 
hawkers of cloth or of articles of wearing apparel made of cloth, provided how- 
ever that a hawker shall be liable to obtain only one licence for a financial year, 
whatever his area of operations may be. 

6. A person who in respect of any financial bag Sis to ore a ya 

; as required by sub-section (1) or sub-section (2) of 

a ir failure to Section 2, or to renew a licence before the date on 

which it expires, or to obtain a fresh licence as 

required by sub-section (2) of section 4, shall be liable to pay in respect of such 

year twice the amount of the fee payable by him under sub-section (1) of sec- 

tion 4, or if no fee is so payable, a fee of one rupee; and any amount payable 

under this section may be recovered as if it were an arrear of land revenue. On 

payment or recovery of the amount prescribed by this section, a licence shall be 

deemed to have been granted to or renewed in favour of the person aforesaid 
for the financial year, to which such payment or recovery relates. 


7. The Provincial Government shall have power 
to make rules— 


(a) prescribing the authority competent to grant or renew licences under 
this Act, 


(b) for determining the monthly turnover for the purpose of levying the 
licence fee, 


(c) for the recovery of any amounts due under this Act; and 
(d) generally for carrying into effect the purposes of this Act. 


Power to make rules. 








THE MADRAS STATE AID TO INDUSTRIES 
(AMENDMENT) ACT, 1937. 
Act No. XIII or 1937, 
An Act further to amend the Madras State Aid to ` 
- Industries Act, 1922, for certain purposes, 
Wuereas it is expedient further to amend the Madras State Aid to 
Industries Act, 1922, for the purposes hereinafter appearing; It is hereby 
enacted as follows :— 





1. This Act may be called TuE Mapras STATE 
AID to INDUSTRIES (AMENDMENT) Act, 1937. 
a i 2. After section 1 of the Madras State Aid to 
1 eeto ornen eRe Industries Act, 1922 (hereinafter referred to as the 
1923. °} said Act), the following section shall be inserted, 
7 namely :— ° ; 


Short title: 
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Definitions. 


3i 
“1-A. In this Act— 


(i) ‘cottage industry’ means any industry carried on by a worker in his 


own home; and 


(ii) ‘village industry’ means any industry which forms the normal occu- 
pation, whether whole time or part time, of any class of the rural population of 


the Province.” 


Amendment of section 6 
Madras Act V of 1923. 


3. For clause (c) of section 6 of the said Act» 
the following clause shall be substituted, namely :— 


(c) by paying a subsidy, in the case of a cottage industry for any pur- 
pose, and in the case of any other industry for the conduct of research or the 


purchase of machinery.” 


4. In section 16 of the said Act, after the words “No subsidy” in the 


Amendment of section 16, 
Madras Act V of 1923. 


Amendment of section 20, 
Madras Act V of 1923. 


second paragraph, the words “to an industry other 
than a cottage industry” shall be inserted. 


5. In section 20 of the said Act, after clause (d), 


the following clause shall be added, namely :— 


; (e) from assisting a village industry in any manner which may be deter- 
mined by the Provincial Government.” 


THE MADRAS REVENUE RECOVERY AND CITY LAND-REVENUE 
(AMENDMENT) ACT, 1937. 








Act No. XLV or 1937. 


An Act further to amend the Madras Revenue Recovery Act, 1864, and the 
Madras City Land-Revenue (Amendment) Act, 1867, for certain purposes. 
WaeErEAs it is expedient further to amend the Madras Revenue Recovery 
Act, 1864, and the Madras City Land-Revenue (Amendment) Act, 1867, for the 
purposes hereinafter appearing ; It is hereby enacted as follows :— 


Short title. 
Act, 1937. 


Insertion of new section 
or in Madras Act II of 
1864. 


Certain provisions of sec- 
tion 36 not to apply to cases 
of purchase by Government. 


by the Government.” 


Insertion of new section 
ec in Madras Act VI of 


Certain provisions of sec- 
tion 18 not to apply to cases 
of purchase by Government. 


1. This Act may be called Toe Mapras REVENUE 
Recovery anD City Lanp-REvENUE (AMENDMENT) 


2. After section 36 of the Madras Revenue 
Recovery Act, 1&64, the following section shall be 
inserted, namely :— 

“36-A. The provisions of the Third and Fourth 
clauses of section 36 shall not apply to cases where 
immovable property sold under this Act is purchased 


3. After section 18 of the Madras City Land- 
Revenue (Amendment) Act, 1867, the following sec- 
tion shall be inserted, namely :— 

“18-A. The provisions of the Third andf Fourth 
clauses of section 18 shall not apply to cases where 
immovable property sold under this Act is purchased 
by the Government.” 


4. (1) The Madras Revenue Recovery Act, 1864, shall in its application 


Operation of Act and 
savings. 


to the Province of Madras be read and construed as 
if section 36-A had formed part of that Act from its 
commencement. 


(2) The Madras City Land-Revenue (Amendment) Act, 1867, shail be 
read and construed as if section 18-A had formed part of that Act from its 


commencement, 


* (3) Nothing contained in this Act shall be deemed to invalidate any 
decree or order passed by a Civil Court before the commencement of this Act 


which has become final. 


. 


32. CO0. THE MADRAS LAW JOURNAL SUPPLEMENT. [xv or 1937, 


THE MADRAS CITY MUNICIPAL, DISTRICT MUNICIPALITIES 
AND LOCAL BOARDS (AMENDMENT) ACT, 1937. 


Act No. XV or 1937. 


An Act further to amend the Madras City Municipal Act, 1919, the Madras Dis- 
trict Municipalities Act, 1920, the Madras Local Boards Act, 1920, and the 
Madras Local Boards (Amendment) Act, 1935, for certain purposes. 
WHereas it is expedient further to amend the Madras City Municipal Act, 

1919, the Madras District Municipalities Act, 1920, the Madras Local Boards 

Act, 1920,and the Madras Local Boards (Amendment) Act, 1935, for the 

purposes hereinafter appearing; It is hereby enacted as follows :— 





1. This Act may be called THe Mapras Ciry MUNICIPAL, DISTRICT 
. MUNICIPALITIES AND Local Boarps (AMENDMENT) 
Short title. Act, 1937. 


2. Notwithstanding anything contained in sections 55-A and 414 of the 

Madras City Municipal Act, 1919, the Provincial 

Pero ei a Madras Government shall have power from time to time to 

i extend the term of office of the fifteen divisional 

councillors who are due to vacate their offices at noon on the first day of 

November, 1937, up to such date not being later than 31st day of March, 1938, 

as the Provincial Government may fix and to postpone the elections to the 
divisional seats accordingly. 


3. (1) Notwithstanding anything contained in sections 8 and 368 of the 
Madras District Municipalities Act, 1920, the Provin- 
goa of Madras cial Government shall have power from time to time 
prise ' to extend the term of office of the councillors of every 
municipality, who are due to vacate their offices at noon on the lst day of 
November, 1937, up to such date not being later than the 31st day of March, 
1938, as the Provincial Government may fix and to postpone the elections to 
such municipalities accordingly. 


(2) Where any municipality has been constituted for the first time or has 
to be reconstituted after a dissolution or supersession, the Provincial Govern- 
ment shall have power, notwithstanding anything contained in the Madras Dis- 
trict Municipalities Act, 1920, from time to time to postpone the constitution 
or reconstitution of the municipality and the elections thereto up to such date 
not being later than the 31st day of March, 1938, as the Provincial Government 
may fix. 

4. (1) Notwithstanding anything contained in sections 11 and 240 of the 
uae Pee Madras Local Boards re 1920, or in section fe the 
mendment | 0 adras Madras Local Boards (Amendment) Act, 1935, the 
A of 1920 and XIT Provincial Government shall have power from time 
` to time to extend the term of office of the members 
of every local board situated in any of the districts included in Group I of the 
Schedule to the Madras Local Boards (Amendment) Act, 1935, up to such date 
not being later than the 31st day of March, 1938, as the Provincial Government 
may fix and to postpone the elections to such local boards accordingly. 


(2) Where any local board has been constituted for the first time or has 
to be reconstituted after a dissolution or supersession, the Provincial Govern- 
ment shall have.power notwithstanding anything contained in the Madras Local 
Boards Act, 1920, from time to time to postpone the constitution or reconstitu- 
tion of the local board and the elections thereto up to such date not being later 
than the 31st day of March, 1938, as the Provincial Government may fix. 
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INDIA ACTS, 1937. 


THE AGRICULTURAL PRODUCE (GRADING AND 1 serra 
ACT, 1937. 


Act No. I or 1987. 
: [24th February, 1937. 
An Act to provide for the grading and marking of agricultural produce. 


.  Wuersas it is expedient to provide for the grading and marking of 
agricultural produce; It is hereby enacted ‘as follows :— 


1. (1) This Act may be called Tamm 
Short title and extent. AGRICULTURAL Propuce (Grania AND MARKING) 
Acr, 1937. 

(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas but excluding Burma. 

2. In this Act, unless the contrary appears 
- Explanations. from the subject or context,— 

(a) ‘‘agricultural produce” includes all produce of agriculture or 
‘horticulture and all articles of food or drink wholly or partly manufactured 
from any such produce, and fleeces and the skins of animals; 

(b) ‘‘counterfeit” has the meaning assigned to that word by S. 28 
of the Indian Penal Code; 

(c) ‘‘covering’’ includes any vessel, box, crate, wrapper, tray or 
other container ; a l 

(d) ‘‘grade designation’? means a designation prescribed as indi- 
«ative of the quality of any scheduled article; 

(e) ‘‘grade designation’ mark’’ means a mark “prescribed as repre- 
senting a particular grade designation; 

(f) “quality ”’, in relation to any article, includes the state and 
-condition of the article; 

(g) ‘‘prescribed’’ means prescribed by rules made under this Act; 

` (h) ‘“‘scheduled article’? means an article included in the Schedule; 

and : 

(4) an article is said to be marked with a grade designation mark, if 

the article itself is marked with a grade designation mark or any covering 

containing or label attached to such article is so marked. 

3. The Governor-General in . Council may, 

Prescription of grade after previous publication by notification in the 
designations, > Gazette of India, makè rules— 

(a) fixing grade designations to indicate the quality of any scheduled 
article ; iD ah eee ne 
..(b) defining the quality indicated by every grade designation; 
` (e) specifying aa designation marks to represent particular 
grade designations ; - 


mt 
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(d) authorising a person or a body of persons, subject to any pres- 
eribed conditions, to mark with a grade designation mark any article in res- 
pect of which such mark has been prescribed or any covering containing or 
label attached to any such article; 

(e) specifying the conditions referred to in clause (d) including iw 

. respect of any article conditions as to the manner of marking, the manner in: 
which the article shall be packed, the type of covering to be used, and the: 
quantity by weight, number or otherwise to be included in each covering; 

. (f) providing for the payment of any expenses incurred in connec- 
tion with the manufacture or use of any implement necessary for the repro- 
duction of a grade designation mark or with the manufacture or use of any 
covering or label marked with a grade designation mark; and 

(g) providing for the confiscation and disposal of produce marked 
otherwise than in accordance with the prescribed conditions with a grade 
designation mark. 


4. Whoever marks any scheduled article 

Penalty for unauthorised with a grade designation mark, not being authorised: 

a e E rade todo so by rule made under S. 3, shall be punisha- 
gs Gigi ble with fine which may extend to Rs. 500: 


5. Whoever counterfeits any grade designation mark or has in his: 
possession any die, plate or other instrument for- 

_ Penalty for counterfeit- the purpose of counterfeiting a grade designation: 
ing grade designation mark shall be punishable with imprisonment which 
may extend to two years, or with fine, or with both.. 


6. The Governor-General in Council, after such consultation as he 

2 thinks fit of the interests likely to be affected, may 

Extension of applica- by notification in the Gazette of India declare that 

tion of Act. — the provisions of this Act shall apply to an article- 

of agricultural produce not included in the Sche- 

dule, and on the publication of such notification such article shall. 
be deemed to be included in the Schedule. 


THE SCHEDULE. 
(See Section 2). 


1. Fruit. 

2. Vegetables. 

3. Eggs. 

4., Dairy produce. 
5. Tobacco. 

6. Coffee. 

7. Hides and skins. 


THE INDIAN NAVAL ARMAMENT (AMENDMENT) ACT, 1987. 


Acr No. TI or 1937. 


[4th March, 1937. 
An Act further to amend the Indian Naval Armament Act, 1923, 
for a ceritain purpose. 

Wuereas it is expedient further to amend the Indian Naval “Armament 
Act, 1923, for the purpose of giving effect in British India to the Treaty for- 
the Limitation of Naval Armament and for the Exchange of Information on- 
cerning Naval Construction signed in London on behalf of His Majesty on the 
twenty-fifth day of March, 1936; It is hereby enacted as follows :— 


m oF 1987.] THE LAND CUSTOMS (AMENDMENT) ACT. 3 


1. This Act may be called Tae INDIAN 

Short title. NAVAL Armament (ÅMENDMENT) Act, 1937. 
2. In the preamble to the Indian Naval Armament--Act, 1923 (herein- 
after referred to as the said Act), for the words 
Amendment of preamble beginning ‘‘Treaty for the Limitation of Naval 
to Act VIT of 1923. Armament signed at Washington’? and ending 
“signed at London on behalf of His Majesty on the 
‘twenty-second day of April, 1930” the following shall be substituted, namely: 
‘Treaty for the Limitation of Naval Armament and for the Exchange 
of Information concerning Naval Construction signed in London on behalf of 

His Majesty on the twenty-fifth day of March, 1936”. 


Amendment of S. 2, Act . 8. In S. 2 of the said Act, for clause (e) 
VII of 1923. the following clause shall be substituted, namely :— 
“(c) ‘the Treaty’ means the Treaty for the Limitation of Naval 
Armament and for the Exchange of Information concerning Naval Construc- 
tion signed in London on behalf of His Majesty on the twenty-fifth day of 
March, 1936”. 


Amendment of S. 4, Act 4. To S. 4 of the said Act the following 
VIE of 1923. sub-section shall be added, namely :— 

“(3) Any person who, in pursuance of a licence granted under 
sub-section (1) before the commencement of the Indian Naval Armament 
(Amendment) Act, 1937, is engaged in building any vessel of war or in alter- 
ing, arming or equipping any ship so as to adapt her for use as a vessel of war, 
or is about to despatch or deliver, or allow to be despatched or delivered, from 
any place within British India ‘any ship which has been so built, altered, armed 
or equipped, either entirely or partly, within British India, shall, upon written 
demand, furnish to the Local Government such designs and particulars as may 
be required by the Local Government for the purpose of securing the obser- 
vance of the obligations imposed by the Treaty’’. 


5. In sub-section (1) of S. 5 of the said 
Amendment of S. 5, Act Act, after the word and figure “S. 3° the follow- 


VIL oi 1928, ing skall be inserted, namely :— 
“for fails to comply with the provisions of sub-section (3) of S. 4”. 
Omission of the Schedule 6. The Schedule to the said Act shall be 


to Act VII of 1923. omitted. 


« 


THE LAND CUSTOMS (AMENDMENT) ACT, 1937. 


Act No. III or 1937. 
: [4th March, 1937. 
An Act further to amend Land Customs Act, 1924, for certain purposes. 
Wuersas it is expedient further to amend the Land Customs Act, 1924, 
for the purposes hereinafter appearing; 
And whereas it is expedient that certain other enactments should be 
repealed ; 
It is hereby enacted as follows :— 
Short title and commence- 1. (1)This Act may be called THe LAND 
ment. Customs (AMENDMENT) Act, 1937. 
(2) It shall come into’ force on such date as the Governor-General 
in Council may, by notification in the Gazette of India, appoint. . 


THE MADRAS LAW JOURNAL SUPPLEMENT. [tu or 1987 


om 


= 2. In thé long title and preamble to the 
Pree os Jong Land Customs Act, 1924 (hereinafter referred to 
` XIX bin E AP “as thë said Act), for the word “India” the words 
í ‘British India’’ shall be substituted. 


8. In clause (f) of S. 2 of the said Act the 
_ Amendment of 8S. 2% bratkets and words “(other than territory forming 
eet ER of 1924; part of a State in India)” shall be omitted. 


5 ine of oie . 10, 4. S. 10 of the said Act shall be omitted. 


5. In the Schedule to the said Act, before the word and figures ‘‘S. 167” 
T the word and figures ‘‘S. 88° shall be inserted, 
7 Pores se Brg Ceo and for the word and figures ‘‘Ss. 169’’ the word 
oe a and figures ‘‘Ss. 168” shall be substituted. 


6. (1) The Acts mentioned in the Sche- 


Repeals. dule are hereby repealed to the extent specified in 
the fourth column thereof. 


: (2) All notifications published and all rules and orders made, or 
deemed to have been made, under any of those Acts and in force, immediately 
before the commencement of this Act shall, so far as they are not inconsistent 

“with the Land Customs Act, 1924, be deemed to have been published and made 
under that Act. 


THE SCHEDULE. 
ENACTMENTS REPEALED. 
[See Section 6 (1).] 








Year. | No. | ` Short title. | Extent of repeal. 








Acts of the Governor-General in Council. 


1844 ; vi The Madras Inland Cus-{ So much as has not been 

toms Act, 1844, repealed. 

1857 XXIX The Bombay Land-customs ; So much as has not been, 

Act, 1857. | repealed, 
; i . 

1874 xV The Laws Local Extent; So much of the Second 

Act, 1874. Schedule -as relates to 
- . Act VI of 1844. 

1901 XI The Amending Act, 1901.{ So much of the First 
Schedule as relates to 
the Madras Inland Cus- 
toms Act, 1844, and the 
Madras Inland Customs 

, T (Amendment). Act, 1893. 
1920 XXXVIII The Devolution Act, 1920. | So much of the’ First 
bs 5 i Schedule as relates to 
Act XXIX of 1857. 
Acts of the Indian Legislature. | 
1934 XIV j; The Sugar (Excise Duty) / y Sub- section o. of section 
; Act, 1934. 
1934 XXXII. |-The Indian Tariff Ast Section 7. > ® 
i - = . 1934. 
i 3 . 


1v'or 1937] THE INDIAN INCOME-TAX (AMENDMENT) ACT. 5 








Year. | No. | Short title. Extent of repeal. 
Madras Act. . 
-1893 II The Madras Inland Cus-| The whole. 
toms - Soo ee Act, 
1893. : 
Bombay Acts. 
1915 III The Bombay Decentraliza- | The Second Schedule, 
` tion Act, 1915. 
1921 II The Bombay Short Titles | So much of the Schedule as 
Act, 1921. relates to the Bombay 


Land-enstoms Act, 1857. 








THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1987. 


Acr No. IV. or 1987. 
[4th March, 1987. 
dn Act further to amend the Indian Income-tax Act, 1922, 
for certain purposes. 
Wuereas it is expedient further to amend’the Indian Income-tax Act, 
1922, for the purposes hereinafter appearing; 
It is hereby enacted as follows:— 


1. This Act may be called Tue INDIAN 
Income-rax (AMENDMENT) Act, 1987. 


2. To S. 16 of the Indian Income-tax Act, 
Amendment of S. 16, 1922 (hereinafter referred to as the said Act), 
Aot XT OE 1922; the following sub-section shall be added, namely :—~ 


“(3) In computing the total income of any individual for the pur- 
pose of assessment, there shall be included— 


(a) so much of the income of a wife or minor child of such indivi- 
dual as arises directly or indirectly— 


Short title. 


(i) from the membership of the wife in a firm of which her hus- 
pana is a partner; 


{ii) from the admission of the minor to the benefits of partner- 
ship in a firm of which such individual is a partner ; 


(wt) from assets transferred directly or indirectly to the wife by 
the husband otherwise than for adequate consideration or in connection with 
an agreement to live apart; or 


(iv) from assets transferred directly or indirectly to the minor 
child, not being a married daughter, by such individual; and 


(b) so much of the income of any association of individuals consist- 
ing of such individual and his wife as arises from assets transferred to the 
association by such individual”. _ 


Amendment of S. 18, 3. To sub-section (5) of S. 18 of the said 
Act XI of 1922. Act the following proviso shall be added, namely :-— 
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‘‘Provided further that where such person or owner is a person 
whose income is included under the provisions of sub-section (8) of S. 16 in 
the total income of another person that person shall be deemed to be the 
person or owner on whose behalf payment has been made and to whom ‘credit 
shall be given in the assessment for the following year’’. 

4, After sub-section (3) of S. 48 of the - 
said Act, the following sub-section shall be inserted, 
namely :— 

**(3-4) Where the shareholder referred to in sub-section (1), or the 
member of a registered firm or the minor admitted to the benefits of partner- 
ship referred to in sub-section (2), or the owner of a security referred to in 
sub-section (3) is a person whose income is included under the provisions of 
sub-section (3) of S. 16 in the total income of another person, the provisions 
of sub-sections (1), (2) and (8) shall apply as if that person were himself 
the person entitled to a refund under those sub-sections’’. 

5. The amendment made in the said Act by S. 2 shall not have 

effect in respect of any income chargeable to income- 
Operation of 8. 2. tax for any year ending before the Ist day of April, 
1987. 


THE INDIAN LAC CESS (AMENDMENT) ACT, 1937. — 


Acr No. V or 1987. 
1 [4th March, 1937. 
An Act further to amend the Indian Lac Cess Act, 1980, for a certain purpose. 


WHEREAS it is expedient further to amend the Indian Lac Cess Act, 
1930, for the purpose hereinafter appearing; 
It is hereby enacted as follows :— 
1. This Act may be called Tae Inpiaw Lac 
Short title. Cress (AMENDMENT) Aor, 1937. 
2. In S. 4 of the Indian Lac Cess Act, 1930, for the words ‘‘Bihar 
and Orissa’’, where they occur in clause (v) of 
_Amendment of §. 4, sub-section (4) and in clauses (%) and (v) of sub- 
Act XXIV of 1930. section (5), the word ‘‘Bihar’’ shall be substituted. 


Amendment of S. 48, 
Act XI of 1922. 


THE ARBITRATION (PROTOCOL AND CONVENTION) ACT, 1987. 


Acr No. VI or 1987. 


[4th March, 1937. 
An Act to make ataa further provisions respecting the 
law of arbitration in British India. 

Wuernas India was a State signatory to the Protocol on Arbitration 
Clauses set forth in the First Schedule, and to the Convention on the Execu- 
tion of Foreign Arbitral Awards set forth in the Second Schedule, subject in 
each ease to a reservation of the right to limit its obligations in respect thereof 
to contracts which are considered as commercial under the law in force in 
British India; 

And whereas it is expedient, for the purpose of giving effect to the said 
Protocol and of enabling the said Convention to become operative in British 
India, to make certain further provisions respecting the law of arbitration; 

It is hereby enacted as follows :— 

1. (1) This Act may. be called San 


Short title, extent and ARBITRATION (Prorocon AND Convention) Act, 
operation, i. 4937. ‘ 
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(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. 

(8) The provisions of this Act, except this section, shall have effect 
only from such date as the-Governor-General in Council may, by notification 
in the Gazette of India, appoint in this behalf, and the Governor-General in 
Council may appoint different dates for the coming into effect of different 
provisions of the Act. 

2. In this Act “Foreign award” means an award on differences relat- 

ing to matters considered as commercial under the 

Interpretation. law in force in British India, made after the 28th 
day of July, 1924,— 

(a) in pursuance of an agreement for arbitration to which the 
Protocol set forth in the First Schedule applies, and 

(b) between persons of whom one is subject to the jurisdiction of 
some one of such powers as the Governor-General in Council, being satisfied 
that reciprocal provisions have been made, may, by notification in the Gazette 
of India, declare to be parties to the Convention set forth in the Second Sche- 
‘dule, and of whom the other is subject to the qamsdietion. of some other of the 
powers aforesaid, and 

(c) in one of such territories as: the dori General in Council, 
being satisfied that reciprocal provisions have been made, may, by like notifi- 
cation, declare to be territories to which the said Convention applies, 
and for the purposes of this Act an award shall not be deemed to be final if 
any proceedings for the purpose of contesting the validity of the award are 
pending in the country in which it was made. 

3. Notwithstanding anything contained in the Indian Arbitration Act, 

1899, or in the Code of Civil Procedure, 1908, if 

Stay of proceedings in any party to a submission made in pursuance of an 

respect of matters to be agreement to which the Protocol set forth in the 

referred to arbitration. First Schedule as modified by the reservation sub- 

ject to which it was signed by India applies, or any 

person claiming through or under him, commences 

any legal proceedings in any Court againSt any other party to the submission 

or any person claiming through or under him in respect of any matter agreed 

to be referred, any party to such legal proceedings may, at any time after ap- 

pearance and before filing a written statement or taking any other steps in the 

proceedings, apply to the Court to stay the proceedings; and the Court unless 

satisfied that the agreement or arbitration has become inoperative or cannot 

proceed, or that there is not in fact any dispute between the parties with 

regard to the matter agreed to be referred, shall make an order staying the 

proceedings. 

4. (1) A foreign award shall, subject to 

Effect of foreign the provisions of this Act, be enforceable in British 

awards. India as if it were an award made on a matter 
referred to arbitration in British India. 

(2) Any foreign award which would be enforceable under this Act 
shall be treated as binding for all purposes on the persons as between whom it 
was made, and may accordingly be relied on by any of those persons by way 
of defence set off or otherwise in any legal proceedings in British India, and 
any references in this Act to enforcing a foreign award shall be construed as 
including references to relying on an award. 

5. (1) Any person interested in a foreign 

Fling of foreign award award may apply to any Court having jurisdiction 
in Court. over the subject-matter of the award that the award 
e be filed in Court. . 


. 
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(2) The application shall be in writing and shall be numbered and 


registered as a suit between hs applicant ás plaintiff and the other parties as 
defendants, , 


(3) The Court shall ika notice to be given to the parties to the 
arbitration, other than the applicant, requiring them to show cause, within a. 
time specified, why the award should not be filed. 


6. (1) Where the Court is satisfied that the foreign award is enforce- 

able under this Act, the Court shall order the 

Enforcement of: foreign award to be filed and shall proceed to PEONORHGA: 
award. judgment according to the award. 


(2) Upon the judgment so pronounced a decree shall follow, and no 
appeal.shall lie from such decree except in so far as the decree is in excess of 
or not in accordance with the award. 


- Conditions for enforce- 7 (1) In order that a foreign award may be: 
- ment of foreign awards. enforceable under this Act it must have— 


(a) -been made in pursuance of an agreement for arbitration which: 
was valid under the law by which it was governed, : 


(L) been made by the tribunal provided for in the agreement or 
constituted in manner agreed upon by the parties, 


(c) been made in conformity with the law governing the arbitra- 
tion procedure, 


(d) become final in the country in which it was made, 


(c) been in respect of a matter which may lawfully be referred to 
aon under the law of British India, 


and the enforcement thereof must not be contrary to the public policy or the 
law of British India. 


(2) A foreign award shall not be enforceable under this Act if the 
Court dealing with the case is satisfied that— 


. (a) the award has been annulled in the country in which it was 
made, or ' 


-(b) the party against whom it is sought to enforce the. award was 
not given notice of the arbitration proceedings in sufficient time to enable him 
to present his case, or was under some legal incapacity and was not properly 
represented, or i 


(c) the award does not deal with all the questions referred or con- 
tains decisions on matters beyond the scope of the agreement for arbitration: 
Provided that if the award does not deal with all questions referred 
the Court may, if it thinks fit, either postpone the enforcement of the award 
or order its enforcement subject to the giving of such security by the -person 
seeking to enforce it as the Court may think fit. 


_ (8) If a party seeking to resist the enforcement of a foreign award 
proves that there is any ground other than the non-existence of the conditions 
specified in clauses (a), (b) and (a) of sub-section (1), or the existence of the 
conditions specified in clauses (b) and (c) of sub-section (2), entitling him to 
contest the validity of the award, the Court may, if it thinks fit, either refuse 
to enforce the award or adjourn the hearing until after the expiration of such 
period as appears to the Court to be reasonably sufficient to enable that party 
to take the necessary steps to have the award. annulled by the competent 
tribunal. e 

8. (1) The party seeking to m & 
: Evidence. Aa foreign award must produce—e 


‘ 
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(a) the original award or a copy thereof duly authenticated in 
manner required -by the law of the country in which it was made; 


(b) evidence proving that the award has become final; and 


, (c) such evidence as may be necessary to prove that the award is 
a foreign award and that the conditions mentioned in clauses (a), (b) and 
(e) of sub-section (1) of S. 7 are satisfied. 


(2) Where any document requiring to be produced under sub-sec~ 
tion (1) is in a foreign language, the party seeking to enforce the award shall 
produce a translation into English certified as correct by a diplomatic or con- 
sular agent of the country to which that party belongs or certified as correct 


in such other manner as may be sufficient according to the law in , force in 
British India. 


Saving. os 9. Nothing in this Act shall— 


(a) prejudice any rights which any person would have had of en- 
forcing in British India any award or of availing himself in British India of 
any award if this Act had not been passed, or 


(b) apply to any award made on an arbitration agreement governed 
by the law of British India. 


Rule-making powers of 10. The High Court may make rules con- 
the High Court. sistent with this Act as to— 


(a) the filing of foreign awards and all proceedings consequent 
thereon or incidental thereto ; 


(b) the evidence which must be furnished by a party seeking to 
enforce a foreign award under this Act; and 


(c) generally, all proceedings in Court under this Act. 


THE FIRST SCHEDULE. 
Protocol on Arbitration Clauses. 


The undersigned, being duly authorised, declare that they accept, on behalf of the 
countries which they represent, the following provisions: 

1. Each of the Contracting States recognises the validity of an agreement whether 
relating to existing or future differences between parties subject respectively to the juris- 
diction of different Contracting States by which the parties to a contract agree to submit. 
to arbitration all or any differences that may arise in connection with such contract 
relating to commercial matters or to any other matter capable of settlement by arbitration, 
whether or not the arbitration is to take place in a country to whose jurisdiction none of 
the parties is subject. 


Each Contracting State reserves the right to limit the obligation mentioned above 
to contracts which are considered as commercial under its national law. Any Con- 
tracting State which avails itself of this right will notify the Secretary-General of the 
League of Nations in order that the other Contracting States may be so informed. 


2. The arbitral procedure, including the constitution of the Arbitral Tribunal, 
shall be governed by the will of the parties and by the law of the country in whose 
territory the arbitration takes place. 

The Contracting States agree to facilitate all steps in the procedure which require 
to be taken in their own territories, in accordance with the provisions of their law govern- 
ing -arbitral procedure applicable to existing differences. 

3. Each Contracting State undertakes to ensure the execution by its authorities 
and in accordance with the provisions of its national laws of arbitral awards made in its 
own territory under the preceding articles. 


4. The Tribunals of the Contracting Parties, on being seized of a dispute regarding 
contract made between persons to whom Article (1) applies and including an Arbitration 
Agreement whether referring to present or future differences which is valid in virtue of 
the said article and capable of being carried into effect, shall refer the parties on the 
application of either gf them to the decision of the Arbitrators. 


j—2 
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Such reference shall not prejudice the competence of the judicial tribunals in case 
the agreement or the arbitration cannot proceed or becomes inoperative. 

‘5. The present Protocol, which shall remain open for signature by all States, shall 
be ratified. .The ratification shall be deposited as soon as possible with the Secretary- 
‘General of the League of Nations, who shall notify such deposit to all the Signatory States. 

6. The present Protocol’ will come into force as soon as two ratifications have been 
deposited. Thereafter it will take effect, in the ease of each Contracting State, one 
month after the notification by the Secretary-General of the deposit of its ratification. 

7. The present Protocol may be denounced by any Contracting State on giving one 
‘year’s notice. Denunciation shall be effected by a notification addressed to the Secretary- 
‘General of the League, who will immediately transmit copies of such notification to all the 
other Signatory States and inform them of the date on which it was received. The denun- 
ciation shall take effect one year after the date on which it was notified to the Secretary- 
General, and shall operate only in respect of the notifying State. 

& The Contracting States may declare that their acceptance of the present Proto- 
col does not include any or all of the undermentioned territories: that is to say, their 
‘colonies, overseas possessions or territories, protectorates or the territories over which they 
exercise a mandate, 

The said States may subsequently adhere separately on behalf of any territory thus 
excluded. The Secretary-General of the League of Nations shall be informed as soon as 
possible of such adhesions. He shall notify such adhesions to all Signatory States. They 
will take effect one mouth after the notification by the Secretary-General to all Signatory 
States. 

The Contracting States may also denounce the Protocol separately on behalf of any 
of the territories referred to above. Article 7 applies to such denunciation. 





THE SECOND SCHEDULE. 


Convention on the Execution of Foreign Arbitral Awards. 

Article 1. In the territories of any High Contracting Party to which the present 
‘Convention applies, an arbitral award made in pursuance of an agreement, whether relat- 
ing to existing or future differences (hereinafter called ‘‘a submission to arbitration”) 
covered by the Protocol on Arbitration Clauses opened at Geneva on September 24th, 1923, 
shall he recognised as binding and shall be enforced in accordance with the rules of the 
procedure of the territory where the award is relied upon, provided that the said award has 
‘heen made in a territory of one of the High Contracting Parties to which the present Con- 
vention applies and between persons who are subject to the jurisdiction of one of the High 
Contracting Parties. 

- To obtain such recognition or enforcement, it shall, further, be necessary: 

(a) That the award has been made in pursuance of a submission to arbitration 
which is valid under the law applicable thereto; 

(b) That the subject-matter of the award is capable of settlement by arbitra- 
tion under the law of the country in which the award is sought to be relied upon; 

(e) That the award has been made by the Arbitral Tribunal provided for in the 
submission to arbitration or constituted in the manner agreed upon by the parties and in 
conformity with the law governing the arbitration procedure; 

` (d) That the award has become final in the country in which it has been made, 
in the sense that it will not be considered as such if it is open to opposition, appeal or 
pourvoi en cassation (in the countries were such forms of procedure exist) or if it is proved 
that any proceedings for the purpose of contesting the validity of the award are pending; 

(e) That the recognition or enforcement of the award is not contrary to the 
public policy or to the principles of the law of the country in which it is sought to be 


relied upon. 
Article 2.—Even if the conditions laid down in Article 1 hereof are fulfilled, recog- 


nition and enforcement of the award shall be refused if the Court is satisfied: 

(a) That the award has been annulled in the country in which it was made; 

(b) That the party against whom it is sought to.use the award was not given 
notice of the arbitration proceedings in sufficient time to enable him to present his case; or 
that, being under a legal incapacity, he was not properly represented; 

(c) ‘That the award does not deal with the differences contemplated by or fall- 
ing within the terms of the submission to arbitration or that it contains decisions on 
matters beyond the scope of the submission to arbitration. 

If the award has not covered all the questions submitted to the arbitral tribunal, 
the competent authority of the country where recognition or enforcement of the award 1s 
sought can, if it thinks fit, postpone such recognition or enforcement or grant it subject to 
sugh guarantee as that authority may decide. è . 
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Article 3. If the party against whom the award has been made proves that, under 
the law governing the arbitration procedure, there is a ground, other than the grounds 
referred to in Article 1 (a) and (e), and Article 2 (b) and (c), entitling him to contest 
the validity of the award in a Court of Law, the Court may, if it thinks fit, either refuse 
recognition or enforcement of the award or adjourn the consideration thereof, giving such 
party a reasonable time within which to have the award annulled by the competent tribunal. 


Article 4. The party relying upon an award or claiming its enforcement must 
supply, in particular: 
(1) The original award or a copy thereof duly authenticated, according to the 
requirements of the law of the country in which it was made; 


(2) Documentary or other evidence to prove that the award has become final, 
in the sense defined in Article 1 (d), in the country in which it was made; 


(3) When necessary, documentary or other evidence to prove that the conditions 
Taid down in Article 1, paragraph 1 and paragraph 2 (a) and (o), have been fulfilled. 


A translation of the award and of the other documents mentioned in this Article 
into the official language of the country where the award is sought to be relied upon may 
be demanded. Such translations must be certified correct by a diplomatic or consular 
agent of the country to which the party who seeks to rely upon the award belongs or by a 
sworn translator of the country where the award is sought to be relied upon. 


Article 5. The provisions of the above Articles shall not deprive any interested 
party of the right of availing himself of an arbitral award in the manner and to the extent 
allowed by the law or the treaties of the country where such award is sought to be relied 
upon. 


Article 6. The present Convention applies only to arbitral awards made after the 
coming into foree of the Protocol on Arbitration Clauses, opened at Geneva on September, 
24th, 1923. 


Article. 7. The present Convention, which will remain open to the signature of all 
the signatories of the Protocol of 1923 on Arbitration Clauses, shall be ratified. 


It may be ratified only on behalf of those Members of the League of Nations and 
non-Member States on whose behalf the Protocol of 1923 shall have been ratified. 


Ratifications shall be deposited as soon as possible with the Secretary-General of the 
Teague of Nations, who will notify such deposit to all the signatories. _ 


Article 8, The present Convention shall come into force three months after it shall 
have been ratified on behalf of two High Contracting Parties. Thereafter, it shall take 
effect, in the ease of each High Contracting Party, three months after the deposit of the 
ratification on its behalf with the Secretary-General of the League of Nations. 


Article 9. The present Convention may be denounced on behalf of any Member of 
the League or non-Member State. Denunciation shall be notified in writing to the Secre- 
tary-General of the League of Nations, who will immediately send a copy thereof, certified 
to be in conformity with the notifications, to all the other Contracting Parties, at the same 
time informing them of the date on which he received it. 


The denunciation shall come into force only in respect of the High Contracting 
Party which shall have notified it and one year after such notification shall have reached 
the Secretary-General of the League of Nations. 


Tho denunciation of the Protocol on Arbitration Clauses shall entail, ipso facto, the 
‘denunciation of the present Convention. 


Article 10. The present Convention does not apply to the Colonies, Protectorates or 
territories under suzerainty or mandate of any High Contracting Party unless they are 
specially mentioned. 


The application of this Convention to one or more of such Colonies, Pro- 
tectorates or territories to which the Protocol on Arbitration Clauses opened at Geneva on 
September 24th, 1923, applies, can be effected at any time by means of a declaration 
addressed to the Secretary-General of the League of Nations by one of the High 
Contracting Parties. 


Such declaration shall take effect three months after the deposit thereof., 


The High Contracting Parties can at any time denounce the Convention for all or 
‘any of the Colonies, Protectorates or territories referred -to above. Article 9 hereof 
applies to such denunciation. , 

Article 11. A certified copy of the present Convention shall be transmitted by the 
Secretary-General of the League of Nations to every Member of the League of Nations 
and to every non-Membgr State which signs the same. 


. 
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THE WORKMEN’S COMPENSATION (AMENDMENT) ACT, 1937. 


Acr No. VII or 1937. 
i [4th March, 1937. 


An Act further to amend the Workmen’s Compensation Act, 1928, 
for a certain purpose. 
Wuernas it is expedient further to amend the Workmen’s Compensa- 
_ tion Act, 1923, for the purpose hereinafter appearing; 
It is hereby enacted as follows :— 


; 1. This Act may be called Tue WorKmen’s. 
Short title. COMPENSATION (AMENDMENT) Act, 1937. 


2. (1) S. 35 of the Workmen’s Compen- 

Amendment of 98. 35, sation Act, 1923, shall be re-numbered as sub- 

Act VII of 1923. . section (1) of that section and in the said section 
as so re-numbered— 

(a)for the words ‘‘paid to” the words ‘‘deposited with’? shall be 
substituted ; 

(b) for the words ‘‘for the benefit of”, where they occur for the 
first time, the words ‘‘which has been awarded to or may be due to” shall be 
substituted ; 

(e) after the word ‘receipt’? the word ‘‘distribution’’ shall be 
inserted ; 

(d) for the word ‘‘awarded’’ the word ‘deposited? shall be 
substituted; and 

(e) for the words ‘‘and applicable for the benefit of’? the words 

‘‘which has been awarded to or may be due to’’ shall be substituted. 


(2) To the said section as so re-numbered the following proviso shall 
be added, namely :— . 
‘Provided that no sum deposited under this Act in respect of fatal 
accidents shall be so transferred without the consent of the employer concern- 
ed until the Commissioner receiving the sum has passed orders determining 
its distribution and apportionment under the provisions of sub-section (4) 
and sub-section (5) of S. 87’. 


(3) After the said section as so re-numbered the following sub- 
section shall be added, namely :— i 


“(2) Where money deposited with a Commissioner has been so 
transferred in accordance with the rules made under this section, the provi- 
siohs elsewhere contained in this Act regarding distribution by the Commis- 
sioner of compensation deposited with him shall cease to apply in respect of 
any such money’’. 


THE CODE OF CIVIL PROCEDURE (AMENDMENT) ACT, 1987. 


Act No. VIII or 1987. 
[4th March, 1987. 
An. Act further to amend the Code of Civil Procedure, 1908, 
for certain purposes. 
Wuersas it is expedient further to amend the Code of Civil Procednje, 
1908, for the purposes hereinafter appearing 
It is hereby enacted as follows :— 
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Short title and commence- 1. (1) This Act may be called Tue Cope 
ment. or Civiu PROCEDURE (AMENDMENT) Act, 1987. 


(2) It shall come into force on such date as the Governor-General 
in Couneil may, by notification in the Gazette of India, appoint. 


2. After S. 44 of the Code of Civil Proce- 


Insertion of new 8.44A dure, 1908, the following section shall be inserted, 
in Act V of 1908. namely :— 


“44-A. (1) Where a certified copy of a 

Execution of decrees decree of any of the Superior Courts of the United 

passed by Courts in the Kingdom or any reciprocating territory has been 

United Kingdom and other filed in a District Court, the decree may be execut- 

Teciprocating territory, ed in British India as if it had been passed by the 
District Court. 


(2) Together with the certified copy of the decree shall be filed a 
certificate from such superior Court stating the extent, if any, to which the 
decree has been satisfied or adjusted and such certificate shall, for the pur- 
poses of proceedings under this section, be conclusive proof of the extent of 
such satisfaction or adjustment. 


(8) The provisions of S. 47 shall as from the filing of the certified 
copy of the decree apply to the proceedings of a District Court executing a 
decree under this section, and the District Court shall refuse execution of any 
. such decree, if it is shown to the satisfaction of the Court that the decree falls 
within any of the exceptions specified in clauses (a) to (f) of S. 18. 


Explanation 1.— Superior Courts’, with reference to the United 
- Kingdom, means the High Court in England, the Court of Session in Scotland, 
the High Court in Northern Ireland, the Court of Chancery of the County 
Palatine of Lancaster and the Court of Chancery of the County Palatine of 
Durham. 


Explanation 2.—‘Reciprocating territory’ means any country, or 
territory, situated in any part of His Majesty’s Dominions or in India, which 
the Governor-General in Council may, from time to time, by notification in 
the Gazette of India, declare to be reciprocating territory for the purposes of 
this section; and ‘Superior Courts’, with reference to any such territory, 
means such Courts as may be specified in the said notification. 


Explanation 3.— Decree’, with reference to a Superior Court, means 
any decree or judgment of such Court under which a sum of money is payable, 
not being a sum payable in respect of taxes or other charges of a like nature 
or in respect of a fine or other penalty, and 


(a) with reference to Superior Courts in the United Kingdom, in- 
cludes judgments given and decrees made in any Court in appeals against 
such decrees or judgments, but 


(b) in no case includes an arbitration award, even if such award is 
enforceable as a decree or judgment”’. 


f A 3. In rule 22 of Order XXI of the First 
a ee ‘a hee eee Schedule of the Code of Civil Procedure, 1908, in 
rder o e 5 y cc ” 
keda Of AGE WAP 1909: 1 (b) after the words party to the decree’’ the 
j following shall be inserted, namely :— 


E ‘or where an application is made for execution of a decree filed 
under the provisions of S. 44-A”, ! 
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THE CODE OF CIVIL PROCEDURE (SECOND AMENDMENT) 
ACT, 1987. 


Act No. IX or 1937. 
[4th March, 19387. 


An Act further to amend the Code of Civil Procedure, 1908, 
for certain purposes. 
WHEREAS it is expedient further to amend the Code of Civil Procedure, 
1908, for the purposes hereinafter appearing; 
It is hereby enacted as follows :— 
1. This Act may be called Tue Cope or 
CIVIL PROCEDURE (SECOND AMENDMENT) Acr, 1937.. 
Amendment of $. 60, 2. In the proviso to sub-section (1) of S. 60: 
Act V of 1908. of the Code of Civil Procedure, 1908, — 
(a) for clauses (A) and (i) the following clauses shall bé substituted, 


Short title. 


namely :— 
*“(a) the wages of labourers and domestic servants, whether paya- 


ble in money or in kind; and salary, to the extent of the first hundred rupees 
and one-half the remainder of such salary ; 

(i) the salary of any public officer or of any servant of a railway 
company or local authority to the extent of the first hundred rupees and one- 
half the remainder of such salary: 

Provided that, where the whole or any part of the portion of cas 
salary liable to attachment has been under attachment, whether continuously 
or intermittently for a total period of twenty-four months, such portion shall 
be exempt from attachment until the expiry of a further period of twelve 
months and, where such attachment has been made in execution of one and the 
same decree, shall be finally exempt from attachment in execution of that 


decree ;’’; 
(b) in clause (k), for the figures ‘‘1897’’ the figures ‘1925’? shall 


be substituted ; 
(e) for clause (1) the following clause shall be substituted, 


namely :— 
i ‘¢(1) any allowance forming part of the emoluments of any publie 
officer or of any servant of a railway company or local authority which the 
Governor-General in Council may by notification in the Gazette of India 
declare to be exempt from attachment, and any subsistance grant or allowance 
made to any such officer or servant while under suspension ;’’ 
(d) the Explanation at the end shall be re-mumbered as Explanation 
1 and, to the Explanation as so re-numbered the following words - shall be 
added, namely :— z 

“and in the case of salary other than salary of a publie officer or a 
servant of a railway company or local authority the attachable portion thereof 
js ‘exempt from attachment until it is actually payable”; and 

(e) after the Explanation as so re-numbered the following Ezplama- 
tion shall be added, namely :— 

“ Haplanation 2—In clauses (A) and (i), ‘salary’ means We “total 
monthly emoluments, excluding any allowance declared exempt from attagh- 
ment under the provisions of clause ACE derived, by a person. from his, employ- 
ment whether on duty or on leave.’’ s 


e 
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3. The amendments made by S. 2 shall not have effect in 

respect of any proceedings arising out of any 

Retrospective effect. suit instituted before the first day of June, nineteen 
hundred and thirty-seven. 


THE INDIAN ELECTRICITY (AMENDMENT) ACT, 1937. 





Acr No. X or 1987. 
[4th March, 1937. 


An Act further to amend the Indtan Electricity Act, 1910. 
for certain purposes. 
WHEREAS it is expedient further to amend the Indian Electricity Act, 
1910, for the purposes hereinafter appearing; 
It is hereby enacted as follows :— ` 
Short title and com- 1. (1) This Act may be called THE INDIAN 
mencement, ELECTRICITY (AMENDMENT) Act, 1987. 
(2) It shall come into force on such date as the Governor-General 
in Council may, by notification in the Gazette of India, appoint. 
2. The Indian Electricity Act, 1910 (hereinafter referred to as the 
said Act), shall, in its application to British India, 
Application of Act. including British Baluchistan and the Sonthal 
Parganas but excluding Burma, be amended in the 
manner hereinafter provided. 


‘Insertion of new S. 36-A 8. After S. 36 of the said Act the follow- 
in Act IX of 1910. ing section shall be inserted, namely :— 
“36-A. (1) A Board to be caled the 
Central Electricity Central Electricity Board shall be constituted to 
Board. exercise the powers conferred by S. 37. 
(2) The Central Electricity Board shall consist of fifteen mémbers, 
namely :— ae of 
(a) a chairman to be nominated by the Governor-General in 
Council; P 


-~ (b) one member to be nominated by each of the Local Govern- 
ments of Madras, Bombay, Bengal, the United Provinces, the Punjab, Bihar, 
the Centra! Provinces, Assam, the North-West Frontier Province, Sind and 
Orissa ; ‘ 
(c) one member, holding office for a period of three years, to be 
nominated alternately by the Local Government of Delhi and the Local 
Government of Ajmer-Merwara; 
(d) one member to be nominated by the Chief Commissioner of 
Railways; and 
(e) one member to be nominated by the Chief Inspector of Mines. 
(3) Any vacancy occurring in the Board, otherwise than by the 
expiry of the term of office of the member referred to in clause (c) of sub- 
section (2), shall be filled as soon as may be by a nomination made by the 
aythority by whom the member, vacating office was nominated. 
(4) The Board shall have full power to regulate by by-laws or other- 
wise its own procedure and the conduct of all business to be transacted by it. 
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(5) The powers of the Central Electricity Board may be exercised 
“notwithstanding any vacancy in the Board.” 

: 4. In S. 87 of the said Act, for the words 

Amendment of S. 37, ‘‘Governor-General in Council’’, in both places 


Act IX of 1910. where they occur, the words “Central Electricity 
o. Board” shall be substituted. 
a em 5. In S. 38 of the said Act;— 


Aet IX of 1910. 
(a) sub-section (3) shall be omitted, and 
(6) sub-section (4) shall be re-numbered as sub-section (3). 


THE INDIAN BOILERS (AMENDMENT) ACT, 1937. 





Act No. XI or 1987. 
[4th March, 1987. 


An Act further to amend the Indian Boilers Act, 1923, for certain purposes. 
Wuenrzas it is expedient further to amend the Indian Boilers Act, 
1923, for the purposes hereinafter appearing; 
It is hereby enacted as follows :— 


Short title and com- 1. (1) This Act may be called THE INDIAN 
mencement., Borers (AMENDMENT) Act, 1937. 


(2) It shall come into force on such date as the Governor-General 
in Council may, by notification in the Gazette of India, appoint. 
2. The Indian Boilers Act, 1923 (hereinafter referred to as the said 
Act), shall, in its application to British India, 
sapiens of Act. including British Baluchistan and the Sonthal 
; Parganas but proinn Burma, be amended in the 
manner hereinafter provided. 
Amendment of S. 2, 3. In S. 2 of the said Act, after duse (a) 
Act V of 1923. the following clause shall be inserted, namely :— 
(aa) ‘Board’ means the Central Boilers Board constituted under 
S$. 27-A :”. 
Insertion of new S. 27-A A. After S. 27 of the said Act the follow- 
in Act V of 1923. ing section shall be inserted, namely :— 
: “27-A. (1): A Board to be called the 
Central Boilers Board shall be constituted to exer- 
cise the powers conferred by S. 28. 


(2) The Board shall consist of fourteen members, namely :— 
- (a) a chairman to be nominated by the Governor-General in 


Central Boilers Board. 


‘Council; 

(b) one member to be nominated by each of the Local Govern- 
mins of Madras, Bombay, Bengal, the United Provinces, the Punjab; Bihar’, 
‘the Central Provinces, Assam, the North-West Frontier Province, -Sind and 
Orissa ; 

(c) one enbe, holding office for a e of three years, to, be 
nominated alternately by the Local Government of Delhi and the Logal 
‘Government of Ajmer Merwara; and: ' ees 
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: (d) one-member to be nominated by the Chief Commissioner of 

‘Railways. 
(8) Any vacancy occurring in the Board, otherwise ‘than by the 

expiry of the term of office of tlie” mambér referred to in clause (c) of sub- 

‘section (2), shall be filled’as soon as maybe by a nomination made by the 

authority by whom the member vacating- office as nominated. 

, (4) The Board shall have full power to regulate by by-laws or 
otherwise its own procedure and the conduct of all business to be transacted 
by the Board. 

(5) The powers of the Board may be exercised notwithstanding 
any vacancy in the Board.” - 


Amendment of S. 28 : ; 
Ae Ae ek, d 5. In section 28 of the said Act, — 


(a) for the words ‘‘Governor-General in Council’, in both places 
‘where they occur, the word ‘‘Board’’ shall be substituted; and 

(b) after clause (a) the following clause shall be inserted; namely :— 

‘“ (aa) for prescribing the circumstances in which, the extent to 
awhich, and the condition subject to which variation from ' the standard condi- 
‘tions laid down under clause (a) may be permitted ;’ 


THE CONTEMPT OF COURTS (AMENDMENT) ACT, 1937. 








Act No. XII or 1937. 
j i [10h March, 1987. 
An Act to amend the Contempt of Courts Act, 1926, for a certain purpose. 
Wuernas it is expedient to amend the Contempt of Courts Act, 1926, 
for the purpose , hereinafter appearing ; 
It is hereby enacted as follows :— 
-, 1. This Act may be called Tan CONTEMPT 
‘Short title. or Courts (AMENDMENT) Acrt, 1937. 


; - : i 2. In the preamble to. the Contempt of 
Amendment of preamble Courts. Act, 1926 (hereinafter referred to as the 


to Act XII of 1926. said Act), the word ‘‘subordinate’’ shall be omitted. 
Amendment -of S. 3, 3. To section 3 of the said Act the following 
Act XIT, of 1926. . . proviso shall be added; namely :— 


“Provided further that notwithstanding anything elsewhere contain- 
ed in any law no High Court shall impose a sentence in excess of that specified 
iin this section for any contempt either’ in respect of itself or of a Oout 
subordinate to it”. ; 


THE INDIAN TEA CESS (AMENDMENT) ACT, 1 1987. 


Act No. XIII or 1937. 
[13th March, 1937. 
An Act TET i amend the Indian Tea. Cess Act, 1903, for a certain purpose. 


Wuereas it is expedient further to amend the Indian Tea -Cess Act, 
4908, for the purpose of securing that- the said Act should cease to be in force 


in Burma; at a fey aioe Sind, 
wa is c Reraby enacted as Hiwi ; an 
Pee >. LL This Aet may ‘be! called Tete. ‘Dupin ae 
2 Short title! oe AS ‘Cress. (AMENDMENT) Ach, 1937. w 


I—3 
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. i 2. To sub-section (2) of section 1 of the 
Amendment of S. 1, Indian Tea Cess Act, 1903, the words ‘‘and Burma’” 

eet TR OE A908 shall be added. 


THE INDIAN LIMITATION (AMENDMENT) ACT, 1987. 


Act No. XIV or 1937. 
[31st March, 1987. 
An Act further to amend the Indian Limitation Act, 1908, 
for a certain purpose. 


WHEREAS it is expedient further to amend the Indian Limitation Act, 
1908, for the purpose hereinafter appearing; 


It is hereby enacted as-follows :— 


1. This Act may be called Tur INDIAN 
. Short title. LIMITATION (AMENDMENT) Act, 1937. 


i 2. In Article 149 in the First Division of the 
Amendment of Art. 149, First Schedule to the Indian Limitation Act, 
Aei i to Act IX 4908 to the entry in the first column the following 
$ words shall be added, namely :— 
‘except a suit before the odes Court in the exercise of its original 
jurisdiction’’. 


THE INDIAN FINANCE ACT, 1937. 


r 


[31st March, 1937. 


An Aci to fia the duty on salt manufactured in, or imported by land into, 
certain parts of British Indio, to vary the excise. duty om sugar 
lewiable under the Sugar (Excise Duty) Act, 1934, to vary certain 
duties leviable under the Indian Tariff Act, 1934, to vary the excise 
duty on silver leviable under the Silver (Excise Duty) Act, 1930, to 
fix maximum rates of postage under the Indian Post Office Act, 1898,. 
and to fix rates of income-tar and super-tax. 


WHEREAS it is expedient to fix the duty on salt manufactured in, or 
imported by land into, certain parts of British India, to vary the excise duty 
on sugar leviable under the Sugar (Excise Duty) Act, 1934, to vary certain 
duties leviable under the Indian Tariff Act, 1934, to vary the excise duty on 
silver leviable under the Silver (Excise Duty) Act, 1930, to fix maximum rates: 
of postage under the Indian Post Office Act, 1898, and to fix rates of income- 
tax and super-tax ; 

It is hereby enacted as follows :— 


1. (1) This Act may be called THE Inpiaw 
Short title and extent. Finance Act, 1987. 


(2) It extends to the whole.of British India, including British 
Baluchistan and the Sonthal Parganas. 


2. The provisions of S. 7 of the Indian Salt Act, 1882, shall, in so far 
as they enable the Governor-General in Council 
Fixation of salt duty. to impose by rule made under that section a duty 

on salt manufactured in, or imported into, any 
part of British India other than Burma or Aden, be construed as if, for ° the 
year beginning on the Ist day of April, 1937, they imposed such duty at the 
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rate of one rupee and four annas per maund of eighty-two and two-sevenths 
pounds avoirdupois of salt manufactured in, or imported by land into, any 
such part, and such duty shall, for ali the purposes of the said Act, be deemed 
to have been imposed by rule ‘made under that section. 

Amendment of S. 3, 3. In sub-section (2) of section 3 of the 
Act XIV of 1934. Sugar (Excise Duty) Act, 1934,— 

(a) in clause (+), for the words ‘‘ten annas” the words ‘‘one rupee 

and five annas” shall ‘be substituted, and 


(b) in clause (ii), for the words ‘‘one rupee and five annas” the 
words ‘‘two rupees” shall be substituted. 


Amendment of the First 4. In the Fi a 
Schedule to A XIT of 4 In the irst Schedule to the Indiar 
Tose to Act XXETI of marif Act, 1984,— 


(a) in Item No. 17, for the words and figures ‘‘Rs. 9-1 per ewt.” in 
the fourth column the following words and figures shall be substituted, 
namely :— 

“the rate at which excise duty is for the time being leviable on 
sugar, other than Khandsari or Palmyra sugar, produced in British India 
plus Rs. 7-4 per ewt.’’; 

(b) in Items Nos. 61 (2) and 62 (1), for the words ‘‘two annas per 
ounce” in the fourth column the words ‘‘three annas per ounce’ shall be 
substituted. 

Amendment of S. 3, 5. In sub-section (1) of section 3 of the 
Act XVIII of 1930. Silver (Excise Duty) Act, 1980, for the words 
“two annas” the words ‘‘three annas” shall be 
substituted. 

6. For the year beginning on the Ist day of April, 1937, the Schedule 
contained in the Schedule to this Act shall be in- 
Inland Postage rates. serted in the Indian Post Office Act, 1898, as the 

First Schedule to that Act. 


7. (1) Income-tax for the year beginning on the lst day of April, 
1937, shall be charged at rates applicable to the 
Income-tax and super- total income of each assessee the same, and increas- 
tax. ed in each case by the same fraction of the amount 
: of the rate, as for the year beginning on the Ist day 

of April, 1936. 


(2) The rates of super-tax for the year beginning on the Ist day 
of April, 1937, shall, for the purposes of section 55 of the Indian Income-tax 
Act, 1922, be the same rates, increased in each case by the same fraction of the 
amount of the rate, as for the year beginning on the Ist day of April, 1936. 


(3) For the purposes of sub-section (1) ‘‘total income” means 
total income as determined in accordance with the provisions of the Indian 
Income-tax Act, 1922. 


THE SCHEDULE. 
‘ee Schedule to be inserted in the Indian Post Office Act, 1898. 
(See Section 6.) 
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Do. si. * “THE FIRST SCHEDULE. 
s a ot ne o Intanp Postace RATES. 
(See Section 7.) 


re Letters. 
For a weight not exceeding. one tola ... One anna. ` 
For every. tola, or fraction thereof, exceeding on tola. " "+... Half an anna, 
Postcards. 
"Single Joy : p: ye, . i ... Nine pies. 
Reply ; i ... One and a half 
annas, 
“ Book, Pattern and Sample Packets. 
For the first two and a half tolas or fraction thereof ... Six pies. 
For ‘every additional two and a half’ tolas, or fraction thereof; ‘ins... Three pies. 
- excess of two and, a half tolas. 
Registered Newspapers. 
Har ; a’ weight not exceeding ten tolas °°. ates Quarter of an 
anna. 
For | a weight exceeding ten tolas and not exceeding irent tolas ... Half an anpa. 
For every twenty, tola, or Trachon thereof, exceeding twenty tolas ... Halfan anna. 
F eee SEA Tein c, i ' Parcels. : ie o 
For a weight not exceeding forty tolas i ... Four annas. 
For every forty tolas, or fraction thercof, exceeding forty tolas =... Four annas. 


THE INDIAN ARMY (AMENDMENT) ACT, 1937. 


Fe 2. Aor No. XV or 19875 eae 
l ' [5th April, 1937. 
An Act further to amend the Indian Army Act, 1911,‘for a certain purpose. 


‘ WHEREAS it is expedient further to amend the Indian Army Act, 1911, 
for the purpose her ‘cinafter appearing ; = a 


, It is hereby enacted as follows :— 
1. This Act may be called Tue INDIAN 


Short title.. = , ., . Army (AMENDMENT) Act, 1987. 
: Amendment :of So 2, 2. In section 2 of the Indian Army Act 
Act VIN of 1911. . 1911,— 


la)’ to clause (a) of sub-section GD the following proviso shall “he 
added, namely :— 


grt ees 


«Provided thata person holding a cominission in the Army in India ' 
Reserve of Officers shall be so subject only when ordered on any duty or ser- 
vice for which he is Hable as a member of such reserve force.’’; and 


(b\ to sub-section (2) the following proviso shall be added, namely :— 


“Provided that an offiedr of the: Indian ‘Land Forces retired there- 
from and appointed, to. the. Indian, Regular- Reserve of. Officers - shall again ` 
become so ‘subject “when ordered on any duty or service ‘for which he ‘is liafle 
as a member of such reserve forces’? -ctjact% ss?) 

e 


. 
. 


XV.OF.1937]. THE INDIAN RED CROSS SOCIETY (AMENDMENT), ACT. et 


THE CODE OF CIVIL PROCEDURE (THIRD AMENDMENT) ACT, 1937. 





Act No, XVI or 1937. 
i i f (Sth April, 1937. 
An Act further to amend. ‘the. Code of Chul Pr ocedure, 1908, for a certain 
purpose. 
i WErreis it is expedient further to amend the Code of Civil Procedure, 
1908, for the purpose hereinafter appearing ; 
It is ` hereby enacted as follows :— 


‘1. This Act may be called THe Cope or 
Short title. CIVIL PROCEDURE (THIRD AMENDMENT) Act, 1937. 


Amendment of rule 3, 2. In the First Schedule to the Code of 
Order XXXII, First Sche- (Civil Procedure, 1908, in Order XXXII, to rule 3 
dule to Act V of 1908. the following sub-rule shall be added, namely :— 

‘‘(5) A person appointed under stib-rule (1) to be guardian for 
the suit for a minor shall, unless his appointment is terminated by retirement, 
removal or :death, continue as such throughout all proceedings arising out of 
the suit including proceedings in any appellate or revisional Court and any. 
proceedings’ in the execution of a decree.’’ . 


THE INDIAN RED CROSS SOCIETY (AMENDMENT) ACT, 1987. 





Act No. XVII oF. 1987. 
[5th April, 1937. 
An: Act to amend the Indian Red Cross Society Act, 1920, for certain purposes. 


WHEREAS it is expedient to-amend the Indian Red Cross Society Act, 
1920, for the purposes hereinafter appearing; 
It is hereby enacted as follows :— 


Short title. 1. This Act may be called Tue Innan Rep 
` TT Cross Socrery (AMENDMENT) Acrt, 1937. 
2. Section 8 of the Indian Red Cross 
À : Society Act, 1920 (hereinafter referred to as the 
Amendment of S. 8, said. Act), shall be re-numbered as sub-section (1) of 
Act XV of 1920. . that section, and to that section as so re-numbered 
- the following sub-sections shall be added, namely: 
(2) The Governor-General in Council may, by notification in the 
Gazetie of India, direct that any Province, State or other part of India speci- 
fied in the first column of the Second Schedule shall be excluded therefrom or 
that any Province, State or other part of India not specified therein shall be 
included therein and that the percentages specified in the third column of the 
said Schedule shall be varied as required by any such exclusion or inclusion. 


(3) On the issue of a notification under sub-section (2) the Second 
Schedule shall be deemed to be amended in accordance with such notification. 


. (4) No notification under sub-section (2) shall be made without the 
consent of every Branch Committee constituted in the Provinces, States and 
other parts of India for the time being included in the Second Schedule.’’ 


Substitution of new g 
Sch®dule for the Second 3. For the Second Schedule to the said Act 


ee to Act XV of the following Schedule shall be substituted, namely :— 
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“SECOND SCHEDULE. . i 5 
(See Section 8.) 


Statement showing contributions made by Provinces and States in India to the 
Central “Owr Day” Fund and the approximate percentage of 
their claim on the interest on the Capital Fund of the Joint 
War Committee, Indian Branch. 





Approximate percentage 


Amount of contri- of claim on the interest 


Names of Provinces, States, etc. 





bution. of Capital Fund. 
Lakhs. 
United Provinces ee 15 18°70 
Bombay aan 8'15 
Western India States a E 10 3°14 
Sind j 125 
Bengal ii .10 . 12°54 
Punjab vi 11 13°47 
Central Provinces as 4°87 
Bihar ae 43 574 
Orissa s 1 l 1°08 
Madras Gi 54 7:25 
Rajputana is 4 4°87 
Central India oP ee 34 3°80 
Gwalior ss 13 162 
North-West Frontier a 2} 2:70 
Hyderabad (Deccan) es 3 3°80 
Assam z a 14 1:62 
Baluchistan 14 1°62 
Mysore lł 162: 
Kashmir 1 1:08 
Baroda + “54 
Delhi + “54” 





THE HINDU WOMEN’S RIGHTS TO PROPERTY ACT, 1987. 





Act No. XVIII or 1937. o 
: [14th April, 1987. ' 
An Act to amend the Hindu Law governing Hindu Women’s 

Rights to Property. 


Wuurnas it is expedient to amend the Hindu Law to give better rights 
to women in respect of property ; 


It is hereby enacted as follows:— 


1. (1) This Act may be called Taz Hrnpu 
Short title and extent. Women’s Rieuts TO Property Act, 1937. 


(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas but excluding Burma. 

2. Notwithstanding any rule of Hindu Law 

or custom to the contrary, the provisions of section 

Application. 3 shall apply where a Hindu dies intestate leaving 

a widow. 

3. (1) When a Hindu governed by the Dayabhag School of Hindu 

à Law dies intestate his property, and when a Hindu 

Devolution of property. governed by any other school of Hindu Law or by 

customary law dies intestate legving separate pro- 


© 
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perty that separate property shall, subject to the provisions of sub-section (3), 
devolve updn his widow along with his lineal descendants, if any, in like 
manner as it devolves upon a son: 


Provided that the widow of a predeceased son shall inherit im like 
manner as a son if there is no son surviving of such predeceased son, and shall 
inherit in like manner as a son’s son if there is surviving a son or son’s son of 
such predeceaseil son: 


Provided further that the same provision shall apply mutatis mutandis 
to the widow of a predeceased son of a predeceased son. 


(2) When a Hindu governed by any school of Hindu Law other 
than the Dayabhag school or by customary law dies intestate having at the 
time of his death an interest in a Hindu joint family property, his widow shall, 
subject to the provisions of sub-section (3), have in the property the same 
interest as he himself had. 


(8) Any interest devolving on a Hindu widow under the provisions 
of this section shall be the limited interest known as a Hindu woman’s estate, 
provided however that she shall have the same right of claiming partition as 
a male owner. 

(4) The provisions of this section shall not apply to an estate which 
by a customary or other rule of succession descends to a single heir or to any 
property to which the Indian Succession Act, 1925, applies. 

4. Nothing in this Act shall apply to the 
Saving. property of any Hindu dying intestate before the 
commencement of this Act. 


THE ARYA MARRIAGE VALIDATION (ACT, 1937. 


Act No. XIX or 1987. 
[14th Apri, 1937. 


An Act to recognise and remove doubts as to the validity of inter-marriages 
current among Arya Samajists. 


Warreas it is expedient to recognise and place beyond doubt the 
validity of inter-marriages of a class of Hindus known as Arya Samajists; 


It is hereby enacted as follows :— 


- i 1. (1) This Act may be called THE Arya 
Short title and extent. Marriage VALIDATION Act, 1937. 


(2) It extends to the whole of British India including British 
Baluchistan and the Sonthal Parganas, and applies also to all subjects of His 
Majesty within other parts of India, and to all Indian subjects of His Majesty 
withont and beyond British India. 


2. Notwithstanding any provision of Hindu Law, usage or custom 
to the contrary no marriage contracted whether 
: before or after the commencement of this Act 

ue A 3 
Ba ait to he caval between two persons being at the time of the 
-© marriage Arya Samajists shall be invalid or shall 
° be deemed ever to have been invalid by reason only 


- 


24 THE. MADRAS LAW JOURNAL. SUPPLEMENT, [Xx ‘or 1937 


of the fact that the parties at any time belonged to different castes or different 
sub- castes of Hindus or that either or both of the parties at any time before 
the marriagé belonged to a religion other than Hinduism. 


f 


- THE REPEALING AND AMENDING ACT, 1937. 





. Act No. XX or 1937. 3 
l - i “[14th April, 1937.. 
An Act to umend certain’ enactments and td repeal. certain other enactments - 


`. WHEREAS it: is ‘expedient that- certain amendments should be made in 
the enactments specified in the First Schedule ; : 


AND WHEREAS it is also expedient that the enactments soedtied’ in the 
Second Schedule, which are spent pr have otherwise become unnecessary, or 
have .ceased to be in force otherwise than by expressed specific repeal, should 
be expressly and specifically repealed; . 


It’ is hereby enacted as s follows — 


5 This Act may be called THE AEE 
Short title. AND ÅMENDING Act, 1937. 


; 2. The enactments specified in the First 

Amendment of certain Schedule are hereby amended to the extent and in 

euecuments: the manner mentioned in the fourth column 
thereof. 


3. The enactments specified i in the Second 
` Repeal of certain enact- Schedule are hereby repealed to the extent men- 
mengs, oe tioned in the-fourth column thereof. 


Sh Ae one shal by this Act of any enactment shall not, affect any Act 

or Regulation’ in which such enactment has been 

. at a applied, incorporated or referred. to; -and this Act 
shall not affect the validity, invalidity, effect or con- 

sequences of anything already done or suffered or any right, title, obligation or 
liability already acquired, accrued or incurred, or any “remedy or ‘proceeding 


in respect thereof, or any release or discharge of or frr ar debt, penalty, 
obligation, liability, claim or.demand or any indemnit; ody granted, - 

the proof -.of-any past act or thing; nor shall this Act > .. ç; principle or 
rule of Jaw, or established jurisdiction, form or. cour: . pleading, practice 


or procedure, or existing usage, custom, privilege, rss. “stion', exemption, 
‘office or appointment, notwithstanding that the same resp- etively may have 
been in any manner affirmed, recognised, or derived by, in or from any enact- 


ment hereby repealed; 

nor shall the repeal by this ‘Act of any enactment revive or. restore any 
jurisdiction, office, custom, liability , right, title, privilege, restriction , exemp- 
tion, usage, Prashiee, procedure or ' other matter or r thing not now existing or in 
forge.: . PERT 
e 


? 
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te 


THE FIRST SCHEDULE. 
AMENDMENTS. 


(See section 2.) 











No. Short title. l Amendments. 
2 3 4 


—_— ——_—Ř—— 





1922 


1923 - 


1926 





Acis of the Governor-General in Council. 


II ! The Indian Patents and { In sub-section (2) of section 9, for the 

Designs Act, 1911. word “three” the word “four” shall be 
substituted. — . 

VII The Indian Companies | In sub-section (7) of section 93, after 


clause (p). the following word and clause 


Act, 1913.. . . 
shall be added, namely :—~ 
g “and 


. (q)where any part of the sums requir- 
ed for the matters set out in sub-section 
(2) of section 101 is to be provided out 
of sources other than share capital,parti- 
culars of the amount to be so provided 
oe. bs 7 and the sources thereof.” 
_* |... Aets of the Indian Legislature. at - 

XI The Indian Income-tax , In sub-section (2) of section 30, after 
Act, 1922. the words “intimation of the refusal” 
the words, brackets, figures and letter 
. |“to pass an order under sub-section (1) 

of section 25-A, or” shall be inserted. 


XXI ‘The Indian Merchant Ship- | In section 155; after clause (e) the fol- 


lowing clause shall be insėrted,namely :— 


ping A-* 1923. l Á amel, 
“(ee) in the case of a ship which is to 





eee, (al : © learry more than one hundred unberthed 

2 taa 3 passengers, that she has`on board a 

aio. Seine medical officer licensed in the prescribed 
eer so ee manner ;”. . f ae 

z of © ne In sub-section (3) of section 176, for 


the word “steam”, wherever it occurs, 
et the word “machinery” shall be substitu- 
ae ted. ; i 


XXIII The Delhi Joinf Water | In sub-clause (iti) of clause (c) óf 
Board Act, 1926, soa section 2 and initem (e) of Schedule 

n lI, for the words “Cantonment Autho- 

rity, Delhi New Cantonments” the words 
and brackets “Military Engineer Ser- 


y 








vices, Delhi (New) Cantonments” shall 
sa i be substituted. 
XXXII The Indian ‘Tariff Act, | Inthe First Schedule,— 
on 1934 yp A (i) in item No. 72 (1), in the entry in 
pot i the second column, for the words “Jac- 
: : ` igtard harness linen cards” the words 
ERA g i {Jacquard harness linen cords” shall be 
ain : substituted ; and 
Taa (ii) in item No. 72 (2), in the entry in 
rare the second column, for the words “elect- 
ise i ` |ric type blocks” the words’ “electro: type 
Upe E blocks” shall be substituted. 7 
IV The Payment of Wages | In section 17, 
Act, 1936. : A 
be (i) in sub-section (1), for the word, 
brackets and figure “sub-section (3)” 
the words, brackets and figures “sub- 
section (3) or sub-section (4)” shal! be 
substituted; and - 
tae ee tn aa eS ee ee ams = 
Te e 


Year. 


Ga 
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No. Short title. Amendments. 
2 3 4 





Acts of the Indian Legislature—contd. 


(it) in clause (c) of sub-section (1) 
and in sub-section (2), for the word, 
brackets and figure “sub-section (5)” 
the word, brackets and figure ‘“‘sub-sec- 
tion (4)” shall be substituted. 

In section 24, for the words “employed 
by arailway administration” the words 
“employed by or under a railway ad- 
ministration” shall be substituted. 





THE SECOND SCHEDULE. 
REPEALS. 
(See section 3.) 





1925 


1926 
1928 
_ 1929 


1929 





No. Short title. Extent of repeal. 
2 3 4 


Acts of the Lieutenant-Governor of Bengal in Council. 


Vil The Salt Act, 1864 sis So much as has not been repealed. 
I The Bengal Salt Act, 1873. ! The whole. 

Acts of the Governor-General in Council. 
XII The Indian Sea Passengers | So much as has not been repealed. 


Act, 1885, 
XVIII The Land Acquisition | Section 15. 
(Mines) Act, 1885. 


IX one Indian Limitation Act, | Article 4 of Schedule I. 
VII The Indian Companies | In section 93, sub-section (1C). 
Act, 1913. f 


XLVII |. The Imperial Bank of | Section 33. 
India Act, 1920. 
Acts of the Indian Legislature. 


II The Malabar (Completion The whole. 
of Trials) Supplementing 
Act, 1923. 

XXI The Indian Merchant | Section 146. 


Shipping Act, 1923. 
In clause (e) of section 155 the words 
- “and, if she is to carry more than one 
| hundred passengers to any such port, 
that she has on board a medical officer 
licensed in the prescribed manner”. 
Schedule IIl. 





IĮ Eee Indian Finance Act, | So much as has not been repealed. 
XIX ote Indian Finance Act, | So much as has not been repealed. 
XIII The Indian Mines (Amend- | The whole. 

ment) Act, 1928. 
Vv The Workmen’s Compen- | The whole. 

sation (Amendment) Act, 

1929. ° 
VII The Trade Disputes Act, | In clause (k) of section 2, the words 

1929. “orin the Royal Indian Marine Service.” 
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xx oF 19387] 
Year. No. | Short title. 
1 2 | 3 


1931 
1932 


1932 


1932 
1933 


1933 


1934 
1934 


1934 
1934 
1934 
1934 


1934 
e 





XXI 
II 


IV 


XXII 
VI 


VII 


II 
IX 








Extent of repeal. 
4 


Acis of the Indian Legislature—contd. 


1930 


The Indian Mines (Amend- 
ment) Act, 1931. . 

The Employers and Work- 
men (Disputes) Repealing 
Act, 1932. _ _ 

The Indian Finance (Sup~ 
plementary and Extending) 
Amendment Act, 1932 

The Tea ‘Districts Emi- 
grant Labour Act, 1932. 

The Salt Additional Im- 
pon Duty (Extending) Act, 


-The Indian Finance Act, 
1933. 


The Reserve Bank of 
India Act, 1934. F 

The Indian Finance Act, 
1934. 


The Salt Additional Im- 
Pert Duty (Extending) Act, 


The Trade Disputes (Ex- 
tending) Act, 1934. 

The Factories Act, 1934 .. 

The Bengal Criminal Law 
Amendment Supplementary 
(Extending) Act, 1934. 
tou” Indian Tariff Act, 


The Indian Finance Act, | 
30. 


In the long title and preamble, the 
words commencing with the words and 
figures “further to amend the Sea Cus- 
toms Act, 1878”, and ending with the 
words and figures “the Indian Post 
Office Act, 1898", and the words com- 
mencing with the words “to vary the 
excise duty” and ending with the words 
aug figures “the Indian Finance Act, 

26”. 

Sub-section (3) of section 1; 

Sections 2, 3, 5, 7, 8 and 9. 

Schedule 11. 


The whole. 
The whole. 


The whole. 


Section 41 and the Schedule. 
, The whole. 


In the long title and preamble, the 
words commencing with the words ‘‘to 
fix the duty on salt” and ending with the 
words and figures “the Indian Post 
Office Act, 1898” andthe words and 
figures “and further to amend the 
Indian Paper Currency Act, 1923”. 

Sections 2, 4 and 6. 

Schedule I. 

Sections 59, 60 and 61. 


In the long title and preamble, the 
words commencing with the words ‘‘to 
fix the duty on salt” and ending with the 
words and figures “the Indian Post 
Office Act, 1898” and the words com- 
mencing with the words “further to 
amend” and ending with the words, 
brackets and figures “the Silver (Excise 
Duty) Act, 1930”. 

Sections 2, 4, 6and 7. 

Schedule I. 

The whole. 


The whole. 
Section 82 and the Schedule. 
The whole. 


Section 13, 
Schedule III. 


er a 
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Year, | No. (oe Short title. i ed l Extent of repeal. 
1 | Bo oa 3 4 
i ] : 
Acts of the Indian Legislature—conclid. . Pee ee, 
1935 I -The Indian Tariff| Thewhole `’ 
, (Amendment) Act, 1935. È p A a 

1935 | IV The Salt Additional Im-| The whole. . res : 
A - pori Duty (Extending) Act, 

1935 V The .. Indian Mines! The whole. ' 

(Amendment) Act, 1935. 
"1935 |© XII -The Repealing and | The whole. 
$ P Amending Act, 1935. bag 
1936 III The Parsi Marriage and | Section 53. 
: - Divorce Act, 1936. 
Acts of the Governor-General. 





1931 VÀ Pe The ‘Indian Finance Act, | Inthe long title and preamble, the 
. 1931, words commencing with the words “to 

fix the duty on salt” and ending with the 
words, brackets and figures “the Motor 
Spirit (Duties) Act, 1917” and the words. 
commencing with the words “to vary the 
excise duty on kerosene” and ending 
with the words, brackets and figures. 
“the Silver (Excise Duty) ac 1930”, 

-Sections 2, 5, 6, 8, 9 and 1 

Schedule TII. 





1931 o The Indian Finance (Sup- _ Sections 6 and 10. 
` : plementary and Extending) 
Act, 1931. 
1935 an The Indian Finance’ Bet In the long title and preamble, the 
1935. . |words commencing with the words “to 


fix the duty on-salt” and ending with 
the words and figures “the Indian Post 
Office Act, 1898” and the words com- 
mencing with the words “and to vary the 
excise duty” and ending with the words, 
brackets and figures “the Silver (Excise 
Duty) Act, 1930”. 

Sections 2, 3, 4 and 6. 

Schedule Ï. 


1935 Ve ty | ‘The Criminal Law Amend The whole, 
ment Act, 1935. ; . i 








i THE INDIAN TARIFF (AMENDMENT) ACT, 1987. 


Act No. XXI or 1937. 
[14th April, 1937. 
An Act further to amend the Indian Tarif Act, 1934, for a certain purpose. | 


WHEREAS it is expedient further to amend the Indian Tariff Act, 1934, 
for the purpose hereinafter appearing ;‘It is hereby enacted as follows :— 
1. This Act. may be called THE INDIAN 





Short title. TARIFF (AMENDMENT) Act, 1937. 

Amendment of First 2: In the First Schedule th the Indian Tariff 
Schedule, Act XXXI of Act, 1934,-for Item No. 10 (2) the following item 
1934. ‘shall be ‘substituted; namely :— | 

“10 (2) BROKEN RICE. | Protective. .) Twelve annas per;)| .. |. March 31st, 

E: : oo... - |Indiawmaund of 82, -11938.” á 
PI : : 2/7 Ibs. aro tupols: 
N -[-- | AEE ea weight. een a ee ere 
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‘THE’PAYMENT OF WAGES (AMENDMENT) ACT, 1937. 
‘Aor No. XXII or 1937. 
[14th April, 1987. 


An Act to amend the Payment of Wages Act, 1986, for a certain purpose. 


Wuereas it is expedient to`amend the Payment of Wages Act, 1936, for 
the purpose hereinafter appearing; It is hereby enacted as follows :— 


1. This Act may be called THE PAYMENT oF 
. Short title. Waces (AMENDMENT) Act, 1937. 


; 2. To S. 9 of the Payment of Wages Act, 
` Amendment of S. 9, Act 1936, the following Esplanation shall be added, 
IV of 1936. namely : aay P 


“Egyplanation—For the purposes of this section, an employed person 
shall be deemed to be absent from the place where he is required to work if, 
although present in such place, he refuses, in pursuance of a stay-in strike or 
for any other cause which is not reasonable ‘in the circumstances, to carry out his 
work.” 


THE PETROLEUM (BERAR EXTENSION) ACT, 1937. 


Act No. XXIII or 1937. 
[7th October, 1987. 
An Act to extend the Petroleum Act, 1934, to Berar. 


Wuereas in Berar the importation, possession and transport of pet- 
zoleum and other substances are.regulated by the Indian Petroleum Act, 
1899, as applied to Berar by order.made under the Indian (Foreign Jurisdic- 
tion) Order. in Council, 1902; ` 


AND WHEREAS the Indian Petroleum Act, 1899, was repealed in British 
India by, and was replaced by, the Petroleum Act, 1934, by which Act the 
import, transport, storage, production, refining and blending of petroleum and 
other inflammable sone are now r regulated: in the whole of British India 
except Berar; 


AND WHEREAS it is ee that the Indian Petroleum Act, 1899, in its 
application to Berar should. be repealed and that the Petroleum Act, 1934, 
should be extended to Ber ar; 


It is ERD enacted as follows : — 


aie l ee ‘1. This ‘Ae may be called THE PETROLEUM 
~ Short’ title" . * - “(Bigot Extension) Acr, 1987. = ° 
` 2., The Indian Petroleum Act, 1899, as in 
Repeal in Berar ‘of Act _ foree i ini ‘Berar, ‘is hereby repealed, and. the Petroleum 
VIIL of 1899 and extension Act, 1934,. is hereby. extended to and declared to be 
of Act XXX of 1934. in force in Berar. 


-3 ules made and -notifieations issued under. the Perdea Act, 1934, 
~ eo - - and in force in: British India at the commencement 
Spenion of rule -t -of this-Act are hereby: extended to and declared to be, 


Poetit os Tainen" - im force ‘in Berar. 
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THE RULES AND REGULATIONS CONTINUANCE ACT, 1937. 


Acrt No. XXIV or 1987. 
[Tth October, 1987. 
An Act to provide for the continuance in force of certain rules and regulations. 
WHEREAS it is expedient to provide for the continuance in force of certain 
rules made under the Indian Electricity Act, 1910, and certain regulations made 
under the Indian Boilers Act, 1923; It is hereby enacted as follows :— 
1. This Act may be called Taz Rues AND 
Short title. REGULATIONS CONTINUANCE Act, 1937. 
2. Rules made before the 31st day of March, 1937, under S. 37 of the 
Indian Electricity Act, 1910, and regulations made 
Continuance in force of before the 28th day of March, 1987, under S. 28 of 
AeA er ee the Indian Boilers Act, 1928, by the Governor- 
Act V of 1923. General in Council shall, on and from the said dates 
respectively, be deemed to have been made under the 
said sections of the said Acts by the authority substituted for the Governor- 
General in Council by the Indian Electricity (Amendment) Act, 1937, and the 
Indian Boilers (Amendment) Act, 1937, respectively, and shall continue to be 
in force until superseded by rules or regulations made under the said sections 
of the said Acts by the Central Electricity Board or the Central Boilers Board, 
as the case may be. 


THE FEDERAL COURT ACT, 1987. 


Act No. XXV or 1987. 
[7th October, 1937. 
_ An Act to empower the Federal Court to make rules for regulating the 
service of processes issued by the Court. 

WHEREAS it is expedient to confer upon the-Federal Court a supplemental 
power which is necessary for the purpose of enapling the Court more effectively 
to exercise the jurisdiction conferred upon it by or under the Government of 
India Act, 1935; It is hereby enacted as follows :— 

1. This Act may be called Tur FEDERAL 
Short title. Court Act, 1937. 
2. The Federal Court may make rules for regulating the service of pro- 
cesses issued by the Court, including rules requiring 
Power of Federal Court a High Court from which an appeal has been pre- 
to make rules. ferred to the Federal Court to serve any process 
issued by the Federal Court in connection with that appeal. 


THE MUSLIM PERSONAL LAW (SHARIAT) APPLICATION ACT, 1937. 


Act No. XXVI or 1987. 
[Tth October, 1987. 
‘An Act to make provision for the application of the Muslim Personal Law 
(Shariat) to Muslims in British India. 
Wuereras it is expedient to make provision for the application of the 
Muslim Personal Law (Shariat) to Muslims in British India; It is hereby 
enacted as follows :— 
1. (1) This Act may be called Tae Musim 
Short title and extent. PERSONAL Law (SHARIAT) APPLICATION Act, 1937. 
(2) It extends to the whole of British India-excluding the North-West 
Frontier Province. 
2. Notwithstanding any custom or usage to the contrary, in all questions 
(save questions relating to agricultural land) regagd- 
Application of Personal jng intestate succession, special property of females. 
‘Law to Muslims. including personal property inherited or obtained 


e 
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ader contract or gift or any other provision of Personal Law, marriage, dis- 
solution of marriage, including taluq, ila, zihar, lian, khula and mubaraat, main- 
tenance, dower, guardianship, gifts, trusts and trust properties, and wakfs 
(other than charities and charitable institutions and charitable and religious 
endowments) the rule of decision in cases where the parties are Muslims shall 
be the Muslim Personal Law (Shariat). 

Power to make a declara- 3. (1) Any person who satisfies the preserib- 
tion. ed authority— 

(a) that he is a Muslim, and 

(b) that he is competent to contract within the meaning of S. 11 of the 
Indian Contract Act, 1872, and : 

(c) that he is a resident of British India, 
may by declaration in the prescribed form and filed before the prescribed 
authority declare that he desires to obtain the benefit of this Act, and thereafter 
the provisions of S. 2 shall apply to the declarant and all his minor children and 
their descendants as if in addition to the matters enumerated therein adoption, 
wills and legacies were also specified. 

(2) Where the prescribed authority refuses to accept a declaration 
under sub-S. (1), the person desiring to make the same may appeal to such officer 
as the Provincial Government may, by general or special order, appoint in this 
behalf, and such’ officer may, if he is satisfied that the appellant is entitled to 
make the declaration, order the prescribed authority to accept the same. 

4, (1) The Provincial Government may make 
Rule-making Power. rules to carry into effect the purposes of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going powers, such rules may provide for all or any of the following matters, 
namely :— 

(a) for prescribing the authority before whom and the form in which 
declarations under this Act shall be made; 

(b) for prescribing the fees to be paid for the filing of declarations and 
for the attendance at private residences of any person in the discharge of his. 
duties under this Act; and for prescribing the times at which such fees shall be 
payable and the manner in which they shall be levied. 

(3) Rules made under the provisions of this section shall be published 
in the official Gazette and shall thereupon have effect as if enacted in this Act. 

5. The District Judge may, on petition made 
Dissolution of marriage hy a Muslim married woman, dissolve a marriage on 
by Court in certain circum- any ground recognised by Muslim Personal Law 
stances. : . 
(Shariat). 
6. Provisions of the Acts and Regulations mentioned below shall be 
repealed in so far as they are inconsistent with the 
Repeals. provisions of this Act, namely :— 

(1) S. 26 of the Bombay Regulation IV of 1827; 

(2) S. 16 of the Madras Civil Courts Act, 1873; 

(3) S. 87 of the Bengal, Agra and Assam Civil Courts Act, 1887; 

(4) S. 3 of the Oudh Laws Act, 1876; 

(5) S. 5 of the Punjab Laws Act, 1872; 

(6), S. 5 of the Central Provinces "Laws ‘Act, 1875; and 

(7) S. 4 of the Ajmere Laws Regulation, 1877. 


THE INDIAN TARIFF (SECOND AMENDMENT) ACT, 1937. 


Acr No. XXVII or 1987. 


[7th October, 1937. 
An Act further to amend the Indian Tariff Act, 1934, for a certain purpose. 


> ‘Wurrras it is expedient further to amend the Indian Tariff Act, 1934, 
for the purpose hereinafter appearing; It is hereby enacted as follows :— 


e A $Y 
e 


a. 


32 
e 
` Short : title: 


Amendment 
Schedule, Act 
1934. 
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of 


First- 


XXXII of 


‘1. This Act may be called Tue INDIAN Tariry 
(SECOND AMENDMENT) Act, 19387. 
2. (1) In the First Schedule to the Indian 
Tariff Act, 1934, Item. No. 10 (1) and Item No. 11 
(1) shall be omitted. 


(2) This section shall have effect retrospectively as if it had come into 
force on the ist day of April, 1937. 


THE INDIAN SECURITIES (AMENDMENT) AOT, 1937. 


` Act No. XXVIII or 1987. ; 
i sotik October, 1937. 


An Act-further to amend the Indian Soise Act, 1920, for a 


certain purpose. 


Wuernas it is expedient further to amend the Indian Securities Act, 1920, 
to enable the Reserve Bank of India to perform certain functions relating to the. 
issue of duplicate, renewed, converted, consolidated or sub-divided securities ; ; i 
It is hereby enacted as follows :— 


Short title. 


-1. This Act may be’ called THE INDIAN 
Sionais (AMENDMENT) Act, 1987. 


2. In sub-S, (1): of S. 10 of the Indian Securities Act, 1920 (hereinafter 


Amendment 


Act X of 1920. 


Amendment 


` Act X of 1920. 


of B. 


of 8 


10, 


1, 


referred to as the said Act), for the word “officer” the 
word “authority”, for the word “his” the word “its”, 
and for the word.“him” the word “it” shall be 
substituted. $ 

3. In S. 11 of the said Act, for the word 
“officer”, in both places where it ones the .word 
“authority” shall be substituted. 


4. In S. 12 of the said Act and in the proviso thereto, t the word: 


` Amendment 


Act X of 1920. 


Amendment 
Act X of 1920. 


(a) in sub-S. (1),— 


of 


of §. 


12, 


13, 


“officer”, wherever it oceurs, the word “authority” 
shall be substituted, and for the word “him”, where _ 
it occurs for the first time, the word “it” shall be ~ 
substituted. ii 

'5. In S. 18 of the said Act, — 


an 


(i) for the word “officer” the word “authority” shall bê substituted; and / 

. (ù) in clause (c), for the word “his” the word “its”, and for the word > 
“he” the word “it” shall be substituted ; 

(b) in sub-S. (2), for the word “officer”, in both places where it oceurs, 


"the word “authority” shall be substituted, and for the word “himself”, where it“ 


-occurs for the first time, the wor ds “direct one of its officers to” ’ shall be |, 
‘substituted ; and my 

es (c) in sub-S, (3), for the wards “The pr ah officer” the words “The. 
-officer of the prescribed authority” shall be substituted. a 


Amendment of Ss. "15, 19 
‘and, 21, Act X of 1920. 


Amendment 


Act X of 1920, 


of S. 


24, 


© 6. In Ss. 15, 19 and 21 of the said Act, for the; 

word “officer”. , wherever it occurs, the word “authori- 
ty”. shall be substituted. 

7. In clause (g) of sub-S. (2) of S. 24 of ihe 

said Act,-for-the words “officer who” the words 

“authority which” shall be substituted. S 


